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1 Proceedings of the circuit court of the United States for the 
sixth judicial circuit and district of Kentucky, at Cov- 

ington, at a regular term begun and held at the Federal court 
hall, in the city of Covington, on Monday, May Oth, A. D. 1887, 


and of our Independence ‘the 111th year. 


Court met. 
Present: Hon. Howell E. Jackson, judge. 


GEORGE S. Briss and Isaac E. Garters 
is. 


Tee Kentucky CENTRAL RAILROAD COMPANY. 


Be it remembered that heretofore, to wit, on the 28th day of Jan- 
unary, A. D. 1886, came the complainants, by their attorneys, Messrs. 
Ramsey, Maxwell, and Mathews, and filed in the clerk’s office of 
this court their certain bill of complaint; which said bill of com- 
plaint is in words and figures as follows, viz: 


To the honorable judges of the United States circuit court for the 
district of Kentucky, in chancery sitting: 

Your orators, George 8. Bliss and Isaac E. Gates, bring this their 

bill of complaint against The Keutucky Central Railroad 
2 Company, and show unto your honors that the said George 

S. Bliss is a citizen of the State of New York and the said 
Isaac E. Gates is a citizen of New Jersey and that the said Ken- 
tucky Central Railroad Company is a corporation created and 
existing under the laws of the State of Kentucky, and, thereupon, 
your orators complain and say : 

That the said Kentucky Central,on the first day of July, A. D.1881, 
being the owner of and engaged in the lawful operation of certain 
lines of railway in the State of Kentucky, particularly described 
herein, and requiring large sums of money with which to discharge 
its then obligations and for other necessary and proper uses, exe- 
cuted and delivered unto you orators six thousand and thirty-seven 
bonds, whereby the said railroad company promised to unto your 
orators or bearer the sum of six million and thirty-seven thousand 
dollars, the bonds being of the denomination of one thousand 
dollars each, and all to become due and payable on the first day of’ 
July, in the year nineteen hundred and eleven, reserving, however, 

unto the said company the right to pay the said prineipal 
3 sum at any time after the first day of July, 1886, in lawful 

money of the United States, and the said railroad company 
stipulated in the said bonds that it would pay, upon each and all 
of the sums evidenced thereby, interest at the rate of six per centum 
per annum, payable semi-annually on the first day of January and of 
July in each vear at the city of New York on the presentation and 
surrender of the coupons for interest attached to said bonds, until 
the maturity and payment of the principal sum, and to each of said 
bonds were attached coupons for the installments of interest which 
would accrue upon said bonds during their currency. 
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Said bonds were delivered to your orators, to be by them indorsed 
in accordance with the provisions of a certain mortgage hereinafter 
referred to and described, and each one of said bonds was by them 
indorsed with a certificate that it was entitled to share in the seeur- 
ity of said mortgage, and, thus certified, all of said bonds were de- 
livered by said railroad company to the persons entitled thereto, who 
loaned to the said company the said several sums of money, and 

said bonds are all now outstanding in the hands of persons 
4 who have purchased and now own the same. <A copy of one 

of said bonds is embodied in the copy of said mortgage, which 
is herewith filed and hereinafter referred to. 

Your orators farther show unto the court that on May Ist, 1881, 
the said Kentucky Central Railroad Company, to secure the pay- 
ment of the said bonds and the interest thereon, and a further issue 
of bonds of like tenor and effect, to the amount of five hundred and 
sixty-three thousand dollars, executed and delivered unto your ora- 
tors its certain mortgage, whereby it conveyed unto your orators and 
their successor or successors, for the common and equal benefit of all 
persons who might be holders of the said bonds, its main line of rail- 
road, being 2 jine of railroad extending from the city of Covington, in 
the State of Kentucky, through the counties of Kenton, Pendleton, 
Harrison, and Bourbon, to the the city of Paris, in Bourbon county, 
Kentucky, a distance of eighty miles, and all the rights, title, and 
interest of said company in and to the line of railroad extending from 

Paris, Bourbon county, to Lexington, in Fayette county, nine- 
5 teen miles in length, known and designated as the Marysville 

and Lexington Railroad, Southern Division, making in the 
aggregate ninety-nine niles, and the road-bed, track, right of way, 
culverts, bridges, trestles, fences, and depots, station-houses, machine 
shops, and other buildings, water stations and machinery therein, 
and the ground or lots or parcels of ground upon which the same 
are situated, or any ground appurtenant thereto, and all the furni- 
ture used or belonging to said company in any of its station-houses 
or depots, its round-houses, and the ground Upon which the same 
are situated, and all grounds appurtenant thereto, as well those 
which were constructed at the date of said mortgage as those which 
should be afterward constructed, all the engines, locomotives, ten- 
ders, cars of every kind and description, and ali other rolling stock, 
machinery, tools, fuel, and material, ties, iron or steel rails then 
owned or used by said company and thereafter to be acquired by it 
and used in constructing, operating, repairing, or replacing said 

railroad or any part thereof or any to be hereafter con- 
(5 structed, and also all the rights, franchises, privileges, powers, 

and immunities of said company ip respect of and pertaining 
to said lines of railroad, and also any extension of said main line of 
railroad which might be made after the date of said mortgage to- 
ward the northern line of the State of Tennessee or to the junction 
of said main line with the Louisville and Nashville Railroad in the 
proposed extension of its Lebanon branch, at or near Lexington, or 
to a junction with any other railroad coming from Tennessee or 
Virginia into Kentucky on itssouthern boundary ; and your orators 
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further say that since the date of said’ mortgage the said Kentucky 
Central Railroad Company has constructed an extension of its said 
main line from Paris, Bourbon county, Kentucky, through the 
counties of Bourbon, Clark, Madison, and Rockeastle to Livingston, 
in Rockcastle county, Kentucky, and the said mortgage by its ex- 
press terms includes said extension and all property—real, personal, 
and mixed—connected therewith belonging to said company, and all 
franchises pertaining thereto, and invests the said trustees with 
a first lien thereon, and for the security of the holders of said 
bonds and the said mortgage created in said trustees a first 
lien upon all of the property herein deseribed for the security of the 
said holders. Said mortgage provided that all holders of said bonds, 
or any of them, should share equally in the benefits thereof pro rata ; 
but vour orators say that although it was contemplated by the parties 
to said mortgage thata total issue of bonds amcunting to six millions 
and six hundred thousand dollars might be made by said company 
und secured thereby, there was, in fact, but an issue of six millions 
and thirty-seven thousand dollars, as hereinbefore set forth. Your 
orators further show unto the court that it was provided by said mort- 
gage that one thousand and eleven of said bonds should be used to 
retire an equal amount of bonds of the Covington and Lexington 
Railroad Company, which said Kentucky Central Company had, for 
good and sutlicient consideration, agreed to pay, and they were so 
paid. 
Your orators further show unto the court that said com- 
5 pany agreed, and it was stipulated in said mortgage, that it 
would pay all taxes imposed, assessed, or levied upon all or 
any part of said property, and take care of and preserve said prop- 
erty in good order and repair, and do all things necessary to preserve 
the security of your orators under said mortgage, and that it would 
well and truly pay the said installments of interest as they respect- 
ively matured. 

Your orators further show unto the court that it was stipulated in 
the said mortgage that upon default of the said railroad company 
in the payment of any installment of interest upon any of said 
bonds according to the tenor and effect of the said coupons attached 
thereto, or in case of default in any of the things which the said 
company obliged itself to do, as set forth in said mortgage, and the 
continuance of such default for a period of twelve months, the whole 
of the principal of said bonds should forthwith become due and pay- 
able, and that your orators should have the right, upon the request 

of the holders of a majority in amount of said bonds, to 
0 take possession of the said railroad and all the property em- 

braced in said mortgage and sell the same and distribute the 
proceeds thereof to the parties entitled thereto. 

Your orators further represent that the interest upon a large part 
of the said bonds is unpaid and has been unpaid for more than 
twelve months, and that taxes have been levied and assessed by the 
authorities of the State of Kentucky and by sundry municipal au- 
thorities to a large amount, but your orators cannot state the pre- 
cise amount, which have remained unpaid for more than twelve 
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months, by reason whereof the principal of all of said bonds has 
become due, together with the coupons due January Ist, 1885, July 
Ist, 1585, and those which became due January Ist, 1856, upon a 
large part of said bonds, the precise amount of which your orators 
are unable to state, and your orators have been requested by the 
holders of more than one-half of the entire issue of said bonds to in- 
stitute judicial proceedings for the foreclosure of said mortgage. 
| A copy of said mortgage is herewith filed as Exhibit “A.” 
10 Your orators further state that the value of the said mort- 
gaged property Is not equal to the amount of said bonds and 
interest, and that their security is being repaired by the continued 
operation of said railroad by said company. 

Wherefore your orators pray that the writ of subpoena may be 
issued out of this honorable court to the said defendant, The Ken- 
tucky Central Railroad Company, commanding it to answer the 
several matters and things herein alleged, and that an account may 
be taken of the amount due upon the bonds herein set forth secured 
by the said mortgage, and that said mortgage may be foreclosed and 
said property sold and the proceeds applied in) payment of said 
bonds pro rata, and that meanwhile a receiver may be appointed to 
take possession of, maintain, and operate said railroad, and for all 
other necessary and proper relief to which your orators may appear 
to be entitled. 

RAMSEY, MAXWELL & MATTHEWS, 


Solicitors for Complainants. 


Exhibit “ A,” mentioned in the foregoing bill of complainant-, is 
in words and figures as follows, viz: 


11 This indenture, made the first day of May, one thousand 
elght hundred and eighty-one, between the Kentucky Central 
Railroad Company, a corporation ereated and organized by and 
under the laws of the State of Kentucky, party of the first part, 
hereinafter styled the company, and George 8. Bliss and Isaac E. 
Gates and their successors, as hereinafter provided, parties of the 
second part, and hereinafter styled the trustees, witnesseth : 
Whereas the COM pany has determined to borrow money to meet 
and discharge ex/isting debts and obligations daly contracted 
in its business and for the payment and extinguishment of cer- 
tain bonds of the Covington and Lexington Railroad Company 
amounting toone million and eleven thousand dollars, due, re- 
spectively, in March, eighteen hundred and eighty-three, and June, 
eighteen hundred and eighty-live, for the payment of which mort- 
gages were executed by the Covington and Lexington Railroad Com- 
pany in eighteen hundred and fifty-three and eighteen hundred and 
fifty-five upon the said road to secure the payment thereof, and 
12 also for the payment of five thousand shares of the preferred 
stock of the Kentucky Central Railroad Company, issued from 
the sixth day of May, eighteen hundred and seventy-five, to date, in 
accordance with the requirements of the compromise between the 
Covington and Lexington Railroad Company with Bowler and 
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others on the sixth day of May, eighteen hundred and seventy-five, 
and for other lawful puposes authorized by its character and amend- 
ments thereto, including the extension of its line of railway to Liv- 
ingston, as hereinafter mentioned, and for equipping the same, and, 
to that end, to execute and sell its negotiable bonds and to execute 
au mortgage upon the rights, franchises, and privileges, and its rail- 
roads and other property hereinafter mentioned and described to 
secure the payment of the said bonds and the accruing interest; the 
said bonds to be six thousand six hundred in number, for one 
thousand dollars euch, and number- consecutively from one to 
six thousand six hundred, both inclusive, and bearing date the 
first day of July, eighteen hundred and eighty-one, and pay- 

able in the city of New York, State of New York, in 
15 lawful money of the United States, on the first day of July, 

nineteen hundred and eleven, with interest thereon from the 
date of said bonds at the rate of six per centum per annum, in like 
lawful money of the United States, payable semi-annually, in the 
city of New York aforesaid, on the first day of July and January in 
ach and every year,in accordance with the coupons for the interest 
attached to said bonds, and which coupons are numbered correspond- 
ingly to the bonds to which they are respectively attached, with a 
consecutive numbering of the coupons in the order of maturity, and 
which bonds and coupons, respectively, are substantially in the form 
following, to wit: 


Unirep States or America, State of Kentucky. 
No. —. Kentucky Central Railroad Company. $1,000.00. 
Mortgage Bond. 


The Kentucky Central Railroad Company acknowledges itself 
indebted to George 3S. Bliss and Isaac E. Gates or bearer in 
14 the sum of one thousand dollars, which it promises to pay on 
the first day of July, one thousand nine hundred and eleven, 
or, at the option of the said company, on or at any time after the 
first day of July, 1886, in lawful money of the Uniteel States, with 
interest from the date hereof at the rate of six per centum per an- 
num, payable semi-annually, on the first day of January and July 
in each vear, at the city of New York, on presentation and surrender 
of the coupons for interest, hereto annexed, when respectively due, 
until the payinent of the principal hereof. 

This bond is one of a series of six thousand six hundred bonds of 
like amount, tenor, and date, numbered coysecutively from one to 
six thousand six hundred, both inclusive, being for the aggregate 
sum of six million six hundred thousand dollars, issued by said 
company, each bond being equaily secured by a mortgage or mort- 
gages, duly executed and delivered to George S. Bliss and Isaac E. 
Gates as trustees and duly recorded, upon the main line of said 
company’s railroad from Covington to Paris, and upon the line 
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of the same from Paris to Lexington, and also upon the 
15 line from Paris or Lexington to Livingston, in Rockeastle 

county, Kentucky, proposed and about to be constructed, and 
to and upon which said last-described line of said company’s rail- 
road, when fully completed and equipped, as well as during the 
construction of the same, said mortgage (or mortgages) extends and 
constitutes a valid lien, and also upon all rolling stock, equipment, 
and property, real and personal, now owned or held or hereafter to 
be owned, held, or acquired by the said company for or in connec- 
tion with the said lines of railroad, together with all the rights, 
franchises, and privileges of said company pertaining to the said 
lines of railroad so mortgaged. 

This bond may, at the option of its holder, be registered in the 
citv of New York, and after such registration, made and noted by 
endorsement hereon (unless thereafter registered payable to bearer), 
it will be payable only to such person as, on such registry noted by 
endorsement hereon, shall appear from time to time to be the last 

duly registered owner; but such registration shall not affect 
16 the regotiability of the coupons. 

This bond shall not become obligatory until it shall have 
been authenticated by a certificate endorsed hereon and duly signed 
by the trustees of the survivor of them or their successors. 

In witness whereof the said company has hereannto affixed its 
corporate seal and caused these presents to be signed by its presi- 
dent and secretary, at Covington, in the State of Keimtucky, this first 
day of July, one thousand eight hundered and eighty-one. 

(SEAL. ] , President. 
, Secretary. 


lorm of Coupon. 


$50.00, The Kentucky Central Railroad Company will pay to 
bearer, at the city of New York, in lawful money of the United 
States, thirty dollars, being six months’ Interest on bond No. —, 
coupon No, — 
—— ——, Secretary, 


korm of Trustees’ Certificate. 


We, George 5S. Bliss and Isaac E. Gates, do hereby certify that the 

within bond is one of an issue of six million six hundred 

17 thousand dollars, secured by mortgage, duly executed and 
delivered to us as trustees. 


, 
7 


9 
Trustees. 


Now, therefore, in order to secure the due and punctual payment 
of the before-mentioned six thousand six hundred bonds and the 
coupons for interest thereon, according to the tenor and effect of said 
bonds and coupons, respectively, to the persons aud parties who, for 


———P  « ~ 


f 
$ @ 


THE KENTUCKY CENTRAL RAILROAD CO. ET AL., &C. é 


the time being, shall be the owners and holders or lawfully entitled 
to demand and receive payment of the same, respectively, equally 
in respect of all the said bonds without preference or priority of one 
over another by reason of priority in the time of issue or negotia- 
tion thereof or otherwise, and in consideration of the premises and 
of five dollars paid by said trustees to said company at and before 
the delivery of these presents, the receipt of which is hereby 
acknowledged, the Kentucky Central Railroad Company has granted, 
conveyed, and mortgaged, and does hereby grant, convey, and 
18 mortgage, to George 8S. Bliss and Isaac E. Gates, as trustees as 
aforesaid, their successor or successors, as is hereinafter pro- 
vided, for the common and equal benefit of all those who may be 
holders of said bonds, its main line of railroad, extending from 
Covington, in the State of Kentucky, to Paris, Bourbon county, in 
the same State, running through Kenton, Pendleton, Harrison, and 
Bourbon counties, eighty miles long, and ali the rights, titles, and 
interest of said company in and to the line of railroad extending 
from Paris, Bourbon county, to Lexington, Fayette county, in the 
State aforesaid, nineteen miles long, known and designated as the 
Maysville and Lexington reilroad, Southern Division, making in 
the aggregate ninety-nine miles, and the road-bed, track, rights of 
way, culverts, bridges, trestles, fences, and depots, station-houses, 
machine shops, and other buildings, water stations, and machinery 
therein, and the ground or lots or parcel of ground on which the same 
are or may be constructed or any ground or lots appurtenant thereto, 
and all the furniture used or belonging to said company in any 
19 of its station-houses and depots, its round-honses and the ground 
‘on which the same are located or may hereafter be erected, 
forming part of said railroad,or on any appurtenance thereto or any 
hereafter to be constructed by said company, and all engines, loco- 
motives, tenders, passenger, baggage, freight, or other cars of every 
kind and description, and all other rolling stock, machinery, tools, 
fuel, and material, ties, iron or steel rails now owned or used or 
hereafter to be acquired and used in the constructing, operating, 
and replacing of the said railroad or any part thereof or any here- 
after to be constructed, and also all the rights, franchises, privileges, 
powers, and immunities of said company in respect of and pertain- 
ing to said lines of railroad. 

And the said company grants, conveys, and mortgages to said 
trustees, their successor or successors, any extension of its said main 
line of its railroad hereafter extended or constructed toward the 

northern line of the State of Tennessee or to the junction of 
20 said main line with the Louisville and Nashville railroad in 

proposed extension of its Lebanon Branch, at or near Liv- 
ingston, or to a junction with any other railroad coming from 
Tennessee or Virginia into Kentucky on its southern boundary. 

And the said company covenants and agrees with said trustees, 
their successor or successors, that the lien created hereby upon all 
the property, rights, franchises, and railroads of the company de- 
scribed herein shall extend and become binding upon the line of 
any extension of the main line of the company’s railroad from its 
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southern end to its proposed terminus, at or near Livingston, from 
the moment said extension or extensions are commenced to their 
final completion as fully and completely as if now made: 

To have and to hold all and singularly the said lines of ratlroad 
now made and hereafter to be extended as aforesaid and other prop- 
erty, rights, and franchises herein described and hereby conveyed to 
George 8. Bliss and Isaac E. Gates, trustees as aforesaid, and to their 

successors in said trust, but expressly as aforesaid, and to their 
21 successors in said trust, but expressly as trustees, for the use, 

benefit, and security of the several persons who shall be or 
may become the owners and holders of or lawfully entitied to de- 
mand and receive payment of one or more of said six thousand six 
hundred bonds, and the said coupons attached thereto, equally, pro 
rata, and without preference or priority of one over another, and 
upon and for the trusts and uses and purposes and upon and subject 
to the conditions and provisions hereinafter expressed and declared— 
that is to sav: 

First. So long as the compeny, its successors or assigns, shall not 
make default in the payment of either interest or principal on any 
of the aforesaid bonds or coupons as the same shall, respectively, be- 
come due and payable, and shall in all respects faithfully perform 
the conditions of said bonds and the stipulations and conditions of 
this mortgage, the company, its suecessors and assigns, shall be en- 
titled to retain the possession of the said railroad and extensions and 
other property and rights hereby conveyed, and use, enjoy, and op- 

erate the same, and to receive and enjoy the income thereof, as 
22 authorized by law. 

Second. And it is hereby further covenanted and agreed 
by and between the Kentucky Central Railroad Company and the 
sald trustees that of the six thousand six hundred bonds hereby ex- 
ecuted, described, and delivered to said trustees and secured by the 
mortgage or mortgages hereinbefore set out one thousand and eleven 
of said bonds, amounting to one million and cleven thousand dol- 
lars, are by sald trustees, their successor or successors, to be used in 
discharging and paying of one thousand and eleven bonds of the 
Covington and Lexington Railroad Company, secured by mortgages 
to James Winslow in trust for the payment thereof, executed on the 
the eighth day of April, eighteen hundred and fifty-three, and first 
day of June, eighteen hundred and tifty-tive, pavable, respectively, 
in thirty days trom the date thereof, and all of which have been paid 
off and cancelled but bonds Nos. =. & = @ * 1, 7 oo? 10), 11, 12. 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 


oe» 
=e), 
33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 


52,53, 54,55, 56,57, 58, 59, 60, 61, 62, 63,6465, 66,67, 68, 69, 70, 
23 71, 72, 73, 74, 79, 76, 77, 78, 79, 82, 83, 84, 85, 86, ST; 88, -S89, 

90, 95, fA, 95, 96, 97, 9S. 99, 100, 101, 103, 104, 105, 106, 107, 
108, 109, 110, 111, 112, 115, 114, 115, 116, 117, 118, 119, 120, 121, 
122, 123, 124, 125, 126, 127, 128, 129, 130, 131, 132, 133, 134, 138, 
139, 140, 141, 142, 145, 144, 145, 146, 147, 148, 149, 150, 151, 152, 
53, 154, 155, 156, 157, 158, 159, 160, 161, 162, 163, 164, 165, 166, 
167, 168, 169, 171, 172, 173, 176, 177, 178, 179, 180, 181, 186, 187, 


a f= 
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188, 189, 190, 191, 192, 193, 194, 195, 196, 197, 198, 199, 200, 201, 
202, 203, 206, 207, 208, 209, 210, 211, 212, 213, 214, 215, 216, 217, 
218, 219, 220, 221, 222, 223, 224, 229, 230, 231, 233, 234, 235, 236, 
237, 258, 239, 240, 241, 242, 243, 244, 245, 246, 248, 249, 250, 252, 
254, 555, 256, 257, 258, 259, 260, 261, 262, 264, 265, 266, 267, 268, 
270, 271, 272, 273, 274, 275, 276, 277, 278, 279, 282, 284, 285, 
286, 287, IS, 203, 294, 295, 296, 297, 298, 299, 300, 301, 302, 303, 
304, 305, 3506, 307, 308, 309, 310, 311, 312, 3138, 314, 315, 316, 317, 
318, 319, 320,321, 322, 323, 325, 326, 327, 329. 229, 330, 331, 332, 333, 


dod, 330, 336, 357, 535, 339, O40, SAL, O42, 343, 344, 345, 346, 
24 317, S48, 3549, 550, 351, $52, 395, 554, 355, 356, 397, 309, 360, 


O61, 562, 363, 364, 365, 366, 367, 368, 369, 379, 371, 372, 373, 
374. 375, 376, 377, 378, 379, 380, 381, 382, 383, 384, 385, 386, 390, 
O92, 394, 395, 396, 379, SOS, 399, 400, 401, 402, 403, 404, 405, 406, 
407, 408, 400, /10, 413, 416, 420, 421, 422, 425, 424, 425, 426, 427, 
428, 429, 450, 421. 432, 453, 454, 485, 486, 487, 458, 459, 440, 441, 
442, 443, 444, 445, 446, 447, 448, 449, 452, 455, 456, 457, 458, 459, 464, 
476, 477, 478, 479, 481, 482, 483, 454, 459, 490, 495, 496, 497, 498, 
499, 500, 5OL, 506, 509, 510, 511, 512, 513, 514, 515, 516, 517, 518, 
521, 522, 523, 524, 525, 528, 520, 530, 531, 532, 533, 5385, 536, 537, 
Oo), 540, 541, 542, 543, 544, 545, 546, 547, 548, 549, 550, 551, 
552, 5458, 560, 561, 562, 563, 564, 565, 569, 570, 571, 572, 573, 574, 
576, 577, 578, 579, 580, 581, 583, 5S4, 585, 586, 587, 588, 589, 
590, SOL, 592, SHA, 5YS, 5NG, SVT, SYS, SHO, GOO, GOL, 603, 604, 
605, 606, GOS, G10, G11, 613, 617, GIS, 619, 620, 621, 622, 624, 
625, 626, G27, G28, 620, G30, 631, G52, 633, G34, 636, 637, 6538, 639, 
640, 641, 642, 643, 645, 646, 651, 652, 653, 654, 656, 657, 658, 

659, 660, G61, 662, 663, G64, 668, 669, 671, 672, 
25 673, 675, 676, O77, G78, G79, GS1, G82, G84, G85, GS6, 687, 688, 

GOSH, 690, GOZ, GOA, GOS, TOL, TO2, 718, 419, 4 (22, 723, 724, 725, 


726, (2a, 4 (28, (31, (32, 739, oo ’ 735, 7: oth, “a Bt, 738, 759, 740, 741, 
742, 744, 745, 746, 747, 748, 749, 750, 752, 753, 750, 708, 766, 767, 
708, 769, 770, 771, 772, 773. “i | 775, 776, 777, 779, 780, 783, 784, 
7585, 786, 787, 788, 789, 790, 791, 708, T95, 797, 798, TVV, 800, SOT, 
SU2, S03, S04, 805, SO7, SOS, S10, S] 1, S12, 813, 814, 815, 816, 817, 


818, 819, 820, 821, 822, 823, $24, 820, 826, 827, 828, 829, 830, 
831, 852, 833, 854, 835, 836, 837, 838, 839, S40, S41, 842, 544, 845, 
846, 847, S48, S49, 850, S51, 852, 853, 854, 855, 856, 857, 858, 859, 
S60, S61, S62, S63, 864, 885, SSG, SS7, S88, S59, S90, SUL, SY2, 893, 
S94, SYT, 900, DOL, 902, 908, 904, 905, 906, 907, 908, 909, 910, OII, 
912, 913, 914, 915, 916, 917, DIS, 919, 920, 921, 922, 923, 925, 928, 
929, .930, 931, 932, 933, 934, 935, 937, 938, 943, 944, 946, 947, 948, 


949, 950, 952, 953, 956, 957, 958, 950, VG1, 962, 963, 964, 965, 966, 
967, 970, 971, 972, 973, O74, 975, O76, 977, 979, SO, 981, 982, 
26 983, YS4, 985, OSG, 9S7, VSO, 990, VOL, 992, 993, 994, 995, 996, 


997, VIS, VIO, LOOWO— 

The same being the outstanding bonds of the series due March 
Ist, A. D. 1885. 

1, 2, 3, 4, 5, 6, 7, 8, 9. 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25 y 27, 28, 29, 30, 33, 35, 37, 38, 61, 65, 77, 79, $1, 8 8: 
83, 84, 85, 86. 87, 88, 8Y, 90, 91, 92, 93, 94, 95, 96, 97, 98, 99, 100, 
2—1204 


cmitiecnen oe 
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108, 109, 121, 122, 123, 124, 125, 126, 127, 128, 129, 130, 131, 132, 
133, 154, 137, 138, 139, 140, 141, 142, 143, 144, 145, 145, 147, 1438, 
149, 150, 151, 153, 154, 156, 157, 158, 159, 169, 161, 163, 172, 1990, 
191, 201, 202, 203, 204, 205, 205, 207, 208, 209, 210, 211, 212, 213, 
214, 215, 216, 217, 218, 219, 220, 221, 222, 223, 224, 225, 226, 227, 
228, 229, 230, 231, 232, 233, 234, 235, 236, 237, 238, 239, 240, 241, 
242, 245, = 245, 246, 247, 248, 249, 250, 251, 253, 262, 273, 276, 
277, 278, 2 279, 280, 281, 282, 283, 287, 289, 290, 302, 308, 309, 317, 
318, 326, 340, 396, 397, 398, 359, 360, 372, 374, 390, 391, 592, 395, 
394, 399, 400, 404, 407, 409, 410, 411, 413, 413, 415, 416, 418, 419, 
424, 425, 441, 442, 443, 444, 445, 446, 447, 448, 449, 450, 455, 454, 


456, 458, 463, 471, 4838, 491, 495, 500— 
The same being the outstanding bonds of the series due July Ist, 
A. D. 1885. 
27 And the remainder of said bonds are by said trustees to be 
turned over to said company for the lawful purpose of said 
company, including the extension and equipment of the said road, 
to Livingston, as abov e provided, as the same shall be required. 

Third. And the company agrees that it will pay all the taxes im- 
posed, assessed, or Jevied upon all or any part of the property or 
franchises hereby conveyed or intended so to be, and it will take 
care of and preserve the same in good order and repair, and at its 
own cost will do all acts necessary to be done to keep valid the lien 
hereby created upon al! the said premises, property, and franchises 
by these presents conveyed or intended so to be. 

And that it will at any time and from time to time execute, ae- 
knowledge, and deliver, under its corporate seal in due form, to said 
trustees, their successor or successors, all such other assurances, deeds, 
mortgages, or other instruments of writing as may be reasonably 
requested for the better carrying into effect the true intent and 

meaning of these presents. 
28 In case of a local change in the line or erection in part of 

said railroad and a sale thereof made or a sale of any of the 
rolling stock or eyulpment of said railroads the trustees shall join in 
releasing the said rights, lands, or ereetions and premises that may 
be abandoned and not longer needed for the due maintenance and 
operation of said railroad and branches, and such rolling stock or 
equipment surrendered and no longer needed may be sold by the 
company, aud the lien hereby created and existing upon the abso- 
lute rights or property so sold shall extend and attach to the pro- 
ceeds arising from the sale thereof. 

All new additional lands or erections, rolling stock or equipment, 
acquired by the company for the purpose of said railroad hereby 
conveyed shall become subject to the lien and charge by these pres- 
ents created. 

Fourth. In case default shall be made in the payment of the in- 
terest on any of the said bonds, according to the tenor of the coupons 

thereto annexed, or in the payment of the principal of any of 
29 the said bonds when the same shall become due and payable, 
or in case of any default in anything herein required to be 
kept or done by the company and the continuance of such default 
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for the period of twelve months, the principal of said bonds shall 
forthwith become at once due and payable, notwithstanding any- 
thing contained herein, and the trustees may, or upon a requisition 
in writing, signed and verified by the holders of a majority in 
amount of the bonds secured hereby then outstanding, or by their 
representatives, duly authorized in writing, and upon a tender of a 
proper indemnity for costs, counsel fees, and charges, personally, or 
by attorneys or agents, shall forthwith enter into and upon and take 
and the company shall surrender possession of the said railroad and 
property hereby conveyed, and the trustees shall use, operate, and 
enjoy the same, and receive and get in the rents, issues, and profits 
thereof, and all arrears of the same, and also with or without such 
entry shall proceed, and they are hereby authorized and empowered, 
to sell and dispose of all and singular the said railroad in the 
30 speediest mode authorized by the laws of Kentucky, with 
their equipments, franchises, rights, immunities, privileges, 
appurtenances, aud property hereby conveyed or intended so to be, 
said sale to be at public auction, in the city of Covington, State of 
Kentucky, at some convenient place in said city; public notice of 
the time and place of such sale having been advertised in two or 
three papers published daily in Cincinnati, Ohio, and in Lexington, 
Kentucky, and one published in the city of New York, said adver- 
tisement to be semi-weekly for five successive weeks prior to such 
sule, or to adjourn said sale from time to time at their discretion. 

Such sale shall be made to the highest bidder, and the said trus- 
tees shall convey and grant to such bidder the said railroad and 
branches and their equipments, franchises, appurtenances, and prop- 
erty free from all trusts hereby created, which sale and conveyance, 
so made under the laws of Kentucky, shall be an absolute and final 
bar to the company, its successors and assigns, and to all right and 

equity of redemption in and to the said railroads and branches 
31 and their eyuipments, rights, privileges, franchises, immuni- 

ties, from taxation and otherwise, and property hereby con- 
veyed or intended so to be or any portion thereof, and to all persons 
claiming or to claim the same under the company. 

But, nevertheless, a majority in interest of said bondholders may, 
in case of such default, by an instrument in writing signed by 
them, instruct the said trustees to declare the said principal sum due 
or Waive their right so to do, upon such terms and conditions as such 
majority shall deem proper, or may annul or reverse the election 
made by the trustees, anything herein contained to the contrary 
notwithstanding; but the action of the trustees or bondholders in 
ease of any default shall not affect any subsequent default on the 
party of the first part or impair any right resulting therefrom. 

And it is further covenanted and agreed that it shall be lawful for 
the bondholder- so demanding such sale, or a majority of them, and 
all holders of bonds secured hereby who may unite with them to 

purchase said premises at any such sale, and in the event of 
32 such purchase by such bondholders, they shall be allowed 
credit as sopmuch cash paid for so much of said purchase- 
money as shall be a proper share or dividend to which the bonds 


: 
5 ’ 
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held by such purchasers shall be entitled ; and after deducting from 
the rents, issues, and profits of said railroad and branches and pro- 
ceeds of such sale thereof just allowance for all its expenses, inelud- 
ing attorneys’ and counsel fees and all other expenses, advances, or 
liabilities which may have been made or incurred by the trustees in 
operating and maintaining the said railroad and branches, or in 
managing the business while in possession thereof, and in arranging 
for making and completing the sale thereof, and all payments which 
may have been made by them for taxes, assessments, charges, mort- 
gages, and other liens prior to the lien of this mortgage on the 
said premises or any part thereof, as well as just and reasonable 
compensation for their own services, the trustees shall apply the pur- 
chase-money as follows: 
First. To the payment of the amount that shall appear to 
30 be due upon said bonds, including interest, the amount of 
interest due and unpaid being added to the principal amount 
of said bonds, neither the principal or interest having priority or 
preference one over the other, rateably to the legal holders of said 
bonds. 

Second. And if after the payment of the principal and interest of 
all the bonds secured hereby and surplus shall remain, then the 
trustees shall reconvey or pay over, account for, and deliver any 
such surplus or remainder to the company, its successors or assigns, 
or dispose of the same as any court of competent jurisdiction may 
direct. 

hifth. And it is hereby further covenanted and agreed that in 
vase of any default in the payment of said bonds secured hereby, or 
any interest thereon herein provided for, or in the observance of 
any of the covenants, conditions, provisions, or agreements herein 
contained, the company will waive and hereby does waive all bene- 
fits of any stay, appralsement, and redemption laws, or of any laws 
regulating sales under mortgage foreclosures in the State of Ken- 
tucky now existing or which may hereafter be enacted and ex- 

ist. 
od Sixth. Itis further covenanted and agreed that any time 

prior to a sale hereunder, upon the payment in full as herein 
provided of the said bonds issued hereunder and secured by this 
mortgage and all the interest thereon and the expenses and com- 
pensation of the trustees, this deed shall become void, and the estate 
and title hereby granted shall revert to and vest in the company, 
its successors and assigns, without other conveyance thereof. 

Seventh. The trustees shall have power to call a meeting of the 
bondholders in the city of Cincinnatior New York, on giving thirty. 
days’ notice of the time and place of such meeting, whenever, in 
their judgment, the interest of the bondholders require it, and, in 
the event of the death or resignation, removal, or inability or in- 
competency of the trustees, to advertise such meeting upon thirty 
days’ notice in one or more newspapers in the cities of Cincinnati 
and New York semi-weekly. 

Said meeting of the bondholders may be called by the holders of 
the six hundred bonds hereby secured and then outstanding, 
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35 and, in addition, printed notices must be sent by mail, post- 

age prepaid, to the holders of all registered bonds at their last 
registered address. At all such meetings at least a majority of said 
bonds at the time must be present or represented in person or by 
proxy, and at any such meeting all bondholders may vote in person 
or by proxy, provided that non-registered bonds or their proxies 
must produce their bonds with an affidavit of the ownership. 

Eighth. It is further covenanied and agreed that the trustees and 
their successors hereby accept the aforesaid trusts and agree to ex- 
ecute them upon the following terms and conditions, to wit: 

The trustees, their successor or successors, may resign and dis- 
charge themselves of the trust created by this conveyance by notice 
in writing to the company three months before such resignation 
shall take effect, or such shorter time as may be accepted as adequate 
notice and upon the due execution of the conveyances hereinafter 
required ; that the trustees shall be answerable for gross negligence 
and wilful default only. 

That the trustees may employ and advise with counsel 
36 learned and experienced in the law, and that the proper and 
necessary expense thereof and all other reasonable a proper 
charges and expenses of the trustees, including all personal expendi- 
tures in the execution of the trust and a proper compensation, shall 
be paid said trustees or their successors by the company, as they are 
incurred or otherwise, out of the trust estate on which they are 
hereby charged. 

That, if essential to a faithful discharge of the trust, they may em- 
ploy agents or attorneys-in-fact to act for them, and that all the 
covenants and agreements herein contained or implied may be 
specially enforced by any court of competent jurisdiction. 

But the company agrees that it will indemnify aud hold harm- 
less the trustees, their successor or successors, against all loss or 
damage to which they may be subjected by the execution of this 
trust or by the operation or management of the property hereby 
conveyed, not caused by the personal misconduct, neglect, or of 
laches of the trustees, their successor or successors. 

Ninth. It is further understood and agreed that the trustees 

37 may be removed that the trustees may be removed by vote of a 

majority in interest of the holders of outstanding bonds 
secured hereby and remaining unpaid. 

At the time of such vote, the said vote being had at a meeting of 
the bondholders duly held, and attested by an instrument duly exe- 
cuted by all the persons so voting for such removal and having a 
right to vote, being certified and proved by the sworn statement of 
the chairman and secretary of said meeting. 

It is further agreed that in the event of the disability, removal, or 
failure from any cause of the trustees, their successor or successors, 
to act as trustees the president of the company may, by the consent 
in writing of one-third in value of the bonds then outstanding and 
unpaid, by a duly acknowledged w-itten instrument, which shall be 
recorded in the county clerk’s office of Kenton county, at Covington, 
Kentucky, appoint some competent successor or successors to said 
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trust, and the successor or successors so appointed shall act 
38 until a meeting of the bondholders is held, when said trustees 

so appointed shall be ratified or rejected by a vote of the ma- 
jority of the holders of bonds secured hereby and then outstanding 
and unpaid. 

If such appointment is not ratified the bondholders shall, by a 
majority, as hereinbefore last cited,[proceed to appoint as trustee in 
lieu of the appointee of the president, in which event their powers as 
trustees cease and are determined. 

And in case of such appointment by the bondholders, either by 
ratifying the president’s appointment or the substitution of other 
trustees, the company covenants to make all such deeds and other 
instruments as shall enable the parties so appointed to execute the 
trusts hereby created as fully and completely as if such appointed 
parties had been originally appointed the trustees. 

In witness whereof the party of the first part has hereunto caused 
its corporate seal to be hereto affixed and the same to be subscribed 
by its president and attested by its secretary and the said parties of 
the second part have hereunto subscribed their names and affixed 

their seals the day and vear first-above written. 
39 KENTUCKY CENTRAL RAILROAD 
COMPANY, 
By M. BE. INGALLS, President. 
Attest: C. H. BRONSON, Seeretary. 


And on a day following, to wit, on the 17th day of. March, A. D. 
1886, the following order was entered herein, viz: 


GEORGE S. Briss and Isaac E. Gates 
ag st 
THe KeExtucky Centra. R. R. Co. 


This day came the Loutsville and Nashville Railroad Company, 
by its attorneys, Messrs. Barnett, Noble and Barnett, and moved the 
court that they be allowed to file herein their intervening bill of 
complaint and certain exhibits thereto. Thereupon, the court being 
advised, it is ordered that said intervening bill of complaint and the 
following exhibits, viz., ¢ pv of contract, Exhibit “ A,” Exhibits Lb, 
D, Kk, Fy G, HT, J, kK, L, M,N, O, P, and Q be, and the same are 

now, filed. 
40 The intervening bill of complaint mentioned in the fore- 
going order was In words and figures as follows, to wit: 


To the honorable the judges of the cireuit court of the United States 
for the district of Kentucky, in chancery sitting : 

Your orator, the Louisville and Nashville Railroad Company, 
brings this its intervening bill of complaint against the Kentucky 
Central Railroad Company and George 8. Bliss and Isaae E. Gates, 
and shows unto your honors that the said Louisville and Nashville 
Railroad Company is a corporation duly incorporated, organized, 
and existing by and under a law of the State of Kentucky, with 
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power and authority to contract and be contracted with and to sue 
and be sued as a natural person; that said Kentucky Central Rail- 
road Company is and was at the several times hereinafter mentioned 
also a corporation duly incorporated, organized, and existing by and 
under a law of same State, with power and authority to contract and 

be contracted with and to sue and be sued asa natural person; 
41 that said George S. Bliss is and at the several times hereinafter 

mentioned was a citizen of the State of New York, and that 
said Isauc E. Gates is and at the several times hereinafter mentioned 
was a citizen of the State of New Jersey; and thereupon your orator 
complains and says— 

That said Kentucky Central Railroad Company, in order to secure 
certain desired traftic, rights, and facilities to and over the road 
when constructed, did, on or about the — day of , 1880, induce 
your orator to enter into an informal written contract with it, 
whereby your orator, for the consideration to be paid to it by said 
Kentucky Central Railroad Company, hereinafter set out, agreed to 
procure the right of way and construct an extension of its line of 
railroad from Livingston station, in ockeastle county, Kentucky, 
tu Jellico station, on the line between the state of Kentucky and 
the State of Tennessee; and your orator did, under and in pursu- 
anee of the terms of said contract, construct said line of railroad, 

und after the same had been constructed as aforesaid said in- 
42 formal contract was merged into a more formal one, executed 

by vour orator and said Kentucky Central Railroad Co. on 
the 9th day of May, 1854, a copy of which latter contract is filed 
with and asked to be made part of this bill, marked “ Exhibit A.” 
The original being filed in a common lawsuit pending in the Jeffer- 
son court of common pleas, it cannot be filed herewith. 

In and by sald contract your orator agreed to give said Kentucky 
Central Railroad Company equal traffic rights with itseif in every 
respect over that portion of its branch road aforesaid between Liv- 
ingston station and said Jellico station for all traffie between all 
wints on and beyond said Kentucky Central Railroad Company’s 
o and all points in Tennessee and beyond with the privileges of 
running its own trains under its own trainmen, at its own costs and 
expense, and in accordance with schedules satisfactory to it, but all 
trains and trainmen to be run subject to and governed by the rules 
and regulations governing the movements of your orator’s trains, 

the trains of said Kentucky Central Railroad Company at all 
43 times to have equal right with the trains of the same class of 
your orators. 

It was further agreed in and by said contract that, until such 
time as the said Kentucky Central Railroad Company should desire 
to run its own trains over said road, your orator would handle the 
traftic between Livingston and Jellico for said Kentucky Central 
Railroad Company, charging for said services raties as follows, viz: 

On freight, 50 cents per ton. 

On passengers in your orator’s cars, 45 cents each. 

On passengers in cars of Kentucky Central Railroad Company, 60 
cents each. 
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There to be no charge for empty cars. 

It was in and by said contract further agreed that the local rates 
on said Knoxville Branch, the road aforesaid between Livingston 
and Jellico aforesaid, should not be higher per mile for the same 
distance than the local rates over other parts of said road between 
Lebanon Junction and Jellico aforesaid; and that for the purposes 
of said contract it was therein agreed that the cost to your orator for 
acquisition of the right of way and construction of said line of road 
between Livingston and Jellico stations aforesaid, less cost of station- 

houses ‘and platforms north of Jellico, was $2,000,000, and 
44 and said Kentucky Central Railroad Company agreed to pay 
to your orator, in full settlement for the rights in said con- : 
tract granted, six per cent. per annum on $1 000,000, being one-half 
the cost aforesaid, said six per cent. or $60,000 per annum to be 
paid in equal inst: allments on the first day of June and the first day 
of December of each year, excepting that the payment to be made 
December Ist, 1554, should be such proportion of the $60,000 as the 
period between the taking effect of said contract and December Ist, 
1884, should be to the period of six months. 

And it was further agreed in and by said contract that said Ken- 
tucky Central Railroad Company should monthly pay, as soon after : 
the clese of each month as the accounts‘could be rendered, not later 
than the 25th of the next ensuing month, one-half of the cost of : 
maintenance, repairs, and renewals of said road between Livingston 
and Jellco aforesaid, not ineluding the repairs and renewals of sta- { 
tion buildings, platforms, or other buildings not required by said ) 
Kentucky Central Railroad Company in the exercise of the fran- : 

chises by said contract conveyed. 
45 It was in and by said contract Suvther agreed that should : 
disagreement arise between the parties thereto as to any act 
or omission to act thereunder or as to the meaning of any provision 
thereof the same should be submitted to arbitraters, whose award 


b should be final and by each party comphed with and performed. | 

ce And it was farther provided in and by said contract that it should 

ce take effect on the first dav of September, S84, and as much earlier 

ale assald Kentucky Central Railroad Company might elect and remain 

fo in force and effect for twenty-five vears from and after that date. | 

D Your orator, further complaining, says it has, during all the time i 
| since the execution and taking effect of said contract as aforesaid 

4d( and in compliance therewith, conceded and given to said Kentucky 


Central Railroad Company equal traftic rights with itself in every 

rT respect over aforesaid line of railroad between Livingston and Jel- 
. lico — over said line of railroad between all points on and beyond, 
with the privilege to said Kentucky Central Railroad Company of 

running its own trains over said road under its owne train- 
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bri 46 men, at its own cost and expense, and in accordance with 
Ce. schedules satisfactory to itself, to be run subject to and gov- 
anne erned by the rules and regulations governing the movements of 
Ra trains of your orators 

an It has also ever been ready to concede and give to said Kentucky 


Central Railroad Company’s trains equal rights with its own trains 
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of the same class on and over said road, but your orator says that 
said Kentucky Central Railroad Company has never run or offered 
to run any trains over said line of railroad between Livingston and 
Jellico aforesaid. 

And your orator further says that said Kentucky Central Rail- 
road Company, from the time said contract took effect, on the first 
day of September, 1884, until the first day of April, 1885, claimed 
all its traftic rights equal to those of your orators, and exercised all 
except that of running its own trains on and over said road by 
transporting freight and passengers over same, but after said first 
day of April, 1855, said Kentucky Central Railroad Company did 
not claim all its traffie rights, but wrongfully and against the con- 

sent and will of your orator repudiated said contract and 
47 denied that it was any longer bound by its provisions,.but 

vour orator, in complianee with the terms of said contract, 
has at all times since the same went into effect as aforesaid handled 
all such traffic between Livingston and Jellico aforesaid as was 
furnished to it to be handled by or for said Kentucky Central Rail- 
road Company and at the charges therefor fixed and agreed on in 
said contract, and its local rates since said contract went into effect 
between Livingston and Jellico aforesaid have never been higher 
per mile for the same distance than the local rates over other parts 
of said road between Lebanon Junction and Jellico station aforesaid, 
and it has ever been ready to have any disagreement that might 
arise between the parties to said contract as to any act or omission 
to act thereunder or as to the meaning of any of its provisions set- 
led by arbitration, as provided, therein, and to abide by and per- 
form the award of the arbitraters. . 

Your orator, further complaining, says that under and by the 

terms of said contract said Kentucky Central Railroad Company 

owned and agreed and was bound to pay to your orator, on 
45 the ist day of June, A. D. 1885, thirty thousand dollars and 

on the Ist day of December, A. D. 1885, the further sum of 
thirty thousand dollars, these two sums being the interest, at six per 
cent. per annum, from December Ist, A. D. 1854, to December 1st, 
A. D. 1885, on one million dollars, the one-half of the cost of the 
right of way and construction of aforesaid line of railroad. 

That payment of the former of said sums was on said first day of 
June, A. D. 1885, and of the latter of said sums on the Ist day of 
December, A. D. 1885, by your orator demanded of said Kentucky 
Central Railroad Company and payment of each sum refused, and 
the whole of each of said sum is now due and wholly unpaid. 

Your orator, further complaining, says that under and in com- 
pliance with the terms of said contract it expended for cost of main- 
tenance, repairs, and renewals of said line of railroad between Liv- 
ingston station and Jellico station aforesaid, not including the re- 
pairs and renewals of station buildings, platforms, or other buildings 

not required by said Kentucky Central Railroad Company in 
49 the exercise of the franchises conveyed to it by said contract, 

the following sums during the following months, respectively, 
to wil: 
v—1204 
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During the month of September, A. D. 1884, the sum of $2,814.58 ; 
during the month of October, A. D. 1884, the sum of $5,229.85 ; 
during the month of November, A. D. 1884, the sum of $2,882.34: 
during the month of December, A. [D. ISS4, the sum of $2,042.98 ; 
during the month of January, A. D. 1885, the sum of $2,689.32 ; 
during the month of February, A. D. 1885, the sum of $1,916.00 ; 
during the month of March, A. D. 1885, the sum of $1,757.52: dur- 
ing the month of April, A. D. 1885, the sum of $1,882.72: during 
the month of May, A. D. 1885, the sum of $2,141.90: during the 
month of June, A. D. 1885, the sum of $2,694.78 - during the month 
of July, A. D. 1885, the sum of $3,269.68 : during the month of 
August, A. D. 1885, the sum of $3,281.70: during the month of 
September, A. D. 1885, the sum of $2,635.28 : during the month of 
October, A. JD. 1885, the sum of $2,895.94, and during the month 

of November, A. — 1885, the sum of $1,729.90, one-half 
50 of each of which respective sums said Kentucky Central 

Railroad Company, in and by said contract, agreed and 
bound itself to pay to your orator when the account therefor should 
be rendered to it, not later than the 25th day of the succeeding 
month. 

Your orator further states that an account and statement of the 
items of the expenses Incurred as aforesaid during each of said 
months, amounting to the respective sum aforesaid, was by your 
orator after the Ist and prior to the 25th day of the month succeeding 
rendered and presented to said Kentucky Central Railroad Company 
and a payment of one-half thereof demanded of it, which payment 
was refused, and the half of each of the aforesaid sums so Incurred 
as aforesaid by vour orator is due and wholly unpaid. - The several 
sums so due as aforesaid by said Kentucky Central Railroad Com- 
pany to vour orator for aforesaid respective months are as follows, 
to wit: For the month of September, A. D. 1884. $1,407.29; for the 
month of October, A. D. 1884, $1,614.923; for the month of No- 
vember, A. D. ISS4, $1,441.17: for the month of December, 
A. D. 1884, $1,021.49: for the month of January, A. D. 1885, 

$1,344.66; for tne month of February, A. D. ISS5, $958.00: 
5] for the month of March, A. D. 1885. $578.76; for the month 

of April, A. D. 1885, $941.86: for the month of May, A. D. 
1885, $1,070.25: for the month of June, A. D. ISS5, $1,346.69: for 
the month of July, A. D. ISS5, $1,634.84: for the month of August, 
A. D. 1885, $1,640.85: for the month of September, A. D. 1885, 
$1,317.64: for the month of October, A. D. ISS5, $1,447.97, and for 
the month of November, A. D. 1885. SS64.95, amounting in all to 
$18,932.25. | 

An itemized account of the expenses so incurred as aforesaid by 
your orator in the maintenance. X¢c., of said line of railroad be- 
tween Livingston and Jelliceo aforesaid, and so rendered and -‘deliy- 
ered to said Kentucky Central Railroad Co, as aforesaid, for each 
month, is filed herewith and marked, respectively, “ Exhibit.” B,D. 
E, F, G, H, I, J, K, L, M. N,.O, P, Q. 

Your orator says said Kentucky Centra] Railroad Company has 
paid to your orator the semi-annual interest on one million dollars 
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due, under said contract, on the 1st day of December, A. D. 1884, 
and your orator, under said contract, is entitled to recover against 
the said Kentucky Central Railroad Company the two aforesaid 
sums of thirty thousand dollars each, with interest on one of them 

from the Ist day of June, A. D. 1885, and on the other from 
o2 the Ist day of December, A. D. 1885, at the rate of six per 
| cent. per annum ; also to recover the further sum of aforesaid 
$18,952.25, with interest at the rate aforesaid on one-half of each of 
said total monthly accounts from the 25th day of the month sue- 
ceeding the one during which such expenses were incurred until 
paid, 

Your orator, further complaining, says that said Kentucky Central 
Railroad Company, in order to extend its line of railroad from Lex- 
ington, Fayette county, Kentucky, to which point it had been con- 
structed, to the southern boundary line of the State of Kentucky, 
or to any intermediate point, procured to be passed by the Legisla- 
ture of the Commonwealth of Kentucky an act entitled An act to 
amend an act entitled An act to incorporate the Kentucky Central 
Railroad Company, approved March 20th, A. D. 1871, by the second 
section of which act the board of ditectors of said company were 
authorized, for the purpose of making such extensions and of build- 
ing branches thereof, to increase its capital stock and borrow money, 
and issue bonds therefor, payable at such times and place, bearing 

such interest, and sell the same at such price as they might 
58 determine, and for the payment thereof might mortgage the 

said road, its entire property, equipments, and franchises ; 
and by the eighth section of said act it was provided that, to the 
extent of all claims of persons for injuries to stock or person, or for 
mnaterial furnished said company, or breach of contract the claim- 
ant should have a lien upon the rolling stock of said company, any 
mortgage to the contrary notwithstanding; which act is in full 
foree and effect. . 

And your orator says that under and by virtue of the power con- 
ferred by said act, and for the purpose aforesaid, said Kentucky Cen- 
tral Railroad Company constructed an extension of its line of rail- 
road from Lexington aforesaid to Livingston aforesaid, and procured 
to be constructed by vour orator, for the common use of it and said 
Kentucky Central Railroad Company, aforesaid line of railroad 
from Livingston aforesaid to Jellico aforesaid, in order to have and 
thus affording a through aud connected line from said Kentucky 
Central Railroad Company from Covington, Kenton county, Ken- 

tucky, to the southern line of the State of Kentucky. 
od Your orator further says the contract sued on herein was 
made, the debt sued for herein contracted, and aforesaid line 
of railroad between Livingston aforesaid and Jellico aforesaid con- 
structed by your orator under and protected by aforesaid eighth see- 
tion of the aforesaid act of the Legislature of the Commonwealth of 
Kentucky. 

And your orators, relying on the same, says it has and hereby as- 
serts its lien, which it says is prior and superior to all others by rea- 
son of aforesaid contract and the breach thereof, and the materials 
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furnished for the maintenance and repairs of aforesaid line of rail- 
road, to secure the payment of its debts aforesaid, upon the rolling 
stock of said Kentucky Central Railroad Company, which is used 
on or in connection with said railroad, extending from Covington to 
Livingston aforesaid and consisting of various kinds of locomotives, 
engines, tenders, and ears, the number, kinds, and description of 
which are unknown to your orator. 

Your orator, further complaining, says the said George S. Bliss 

and Isaac E. Gates, on the 25th day of January, A. D. 1886, 
DO brought their suit in equity in this honorable court against 
said Kentucky Central Railroad Company, seeking therein 
to procure a foreclosure of a mortgage or deed of trust, dated May 
Ist, A. D. LSS1, alleged to have been executed and delivered by said 
Kentucky Central Railroud Company to said George 8S. Fox and 
Isaac KE. Gates, purporting to convey to them, as trustees, the line of 
railroad of said grantor, extending from Covington aforesaid to 
Livingston aforesaid, only a part of which was then completed, with 
its franchises, rails, right of way, buildings, and so forth, as is fully 
set out and described in said mortgage and suit; also the rolling 
stock of said company, all to secure the payment at maturity of six 
thousand and thirty-seven bonds of the denomination of one thou- 
sand dollars each, alleged to have been executed and issued by said 
Kentucky Central Railroad Company on the Ist day of July, A. D. 
1881, pavable thirty years hereafter, and to have sold said railroad 
and said railroad property aforesaid to satisfy said alleged bonded 
debt, and in the meantime for the appointment of a receiver. 

ob to take possession and operaie said road. 
And, Ol} motion of said Creorge S. Bliss and said isaae k. 
Gates, the said railroad company not objecting but colluding with 
them to accouiplish such nurposes, on the 29th day of January, A. 
D. 1886, this honorable court appointed such receiver, who accepted 
sald office and trust, executed bond as required by law, and took 
and now has possession of and is operating said road under the order 

of this honorable court. | 

Youy orator says said rolling stock of said Kentucky Central 
Railroad Company which is embraced in aforesaid mortgage to said 
George S. Bliss and Isaac E. Gates, as trustees aforesaid, is the same 
rolling stock upon which vour orator has and herein asserts its prior 
and superior hen aforesaid, and said bonds, if valid, were issued by 
said Kentucky Central Railroad Company and purchased and held 
by the owners thereof, and by said Bliss and said Gates, their trustees, 
and said mortgage, if valid, was executed, delivered, and accepted 

under and subject to all the provisions of aforesaid act of the 
57 Legislature of the Commonwealth of Kentucky, and the lien 

secured thereby, if one is secured, is inferior and subject to: 
the hen of your orator acquired as aforesaid under and by virtue 
of said eighth section of the act aforesaid. 

Your orator says it is without remedy in any other court to assert 
and have determined its lien aforesaid upon aforesaid rolling stock 
by reason of this honorable court having first acquired and now 
possessing exclusive jurisdiction to determine all liens upon said 
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railroad property, and it is therefore asks that it may be permitted 
to file in said suit this its intervening bill of complaint. 

Wherefore your orator prays that the writ of subpcena may be 
issued out of this honorable court to said Kentucky Central Rail- 
road Company and to said George 8. Bliss and said Isaae E. Gates, 
commanding them, respectively, to answer the several matters and 
things herein alleged; that the amount due your orator aforesaid, 
principal and interest, may be ascertained and adjudged, and that 

it may be determined that your orator bas a prior and supe- 
58 rior lien on said rolling stock as security for its debts afore- 

said; that the receiver herein be required to ascertain and 
report the number, kinds, and description of the various engines, 
locomotives, cars, tenders, and so forth, composing said rolling 
stock ; that the net earnings of said railroad while in the hands of 
a receiver may be ordered to be applied as a credit or payment, as 
the case may be, of vour orator’s debt aforesaid, and that said 
rolling stock be suld by order of this court, and the proceeds of 
such sale, or so much thereof as may be necessary, be first applied 
in satisfaction of the whole or the residue, as the case may be, of 
your orator’s aforesaid debts, principal and interest; and it prays 
for its costs and for all such other and proper relief as your orator 
mav be entitled to receive. 

BARNETT, NOBLE & BARNETT, 
Counsel for Louisville and Nashville Railroad Company. 


“Exhibit A,” mentioned in the foregoing intervening bill of com- 
plaint, is in words and figures as follows, viz: 


3? 


oy “Exuipir A. 
In consideration of the informal contract created by the two let- 
ters written by E. P. Alexander, second vice-president of the Louis- 
ville & Nashville Railroad Company, to William Earnst, president 
of the Kentucky Central Railroad Company, dated November 4th, 
ISSO, and November 30th, 1880, and the action of said Kentucky 
Central Railroad Company in extending its line of road to connect 
with the Knoxville Branch of the Louisville and Nashville railroad 
at a point north of Livingston, Ky., the said railroad companies, 
the Louisville and Nashville Railroad Company being the first 
party and the Kentucky Central Railroad Company being the see- 
ond party, have made the following agreement, to wit: 
lirst. The first party agrees to give the second party equal traffic 
rights with itself in every respect over that portion of the Knoxville 
Branch between Livingston station, in Rockeastle county, Ken- 
tucky, and Jellico station, at the State line between Kentucky 
60 and Tennesee, for all traffic between all points on or beyond 
said second party’s lines and all points in Tennessee and be- 
vond, with the privilege of running its own trains under its own 
trainmen, at its own costs and expense and in accordance with 
schedules satisfactory to it; but all trains and trainmen are to be 
run subject to and be governed by the rules and regulations gov- 
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erning the movement of trains of the party of the first part, it being 
understood that the trains of the second party shall at all times have 
en rights — the trains of the class of the first party, provided that 
when necessary the time of trains of less importance of either party 
may be altered as far as necessary to accommodate trains of greater 
importance of the other party ; and where trains of equal importance 
of the other party —; and where trains of equal importance conflict 
there shall be a division of difference, each party having equal 
rights with the other; and should any difference arise between the 
parties it shall be settled by arbitration, as hereinafter provided. 
Second. So faras may be practicable all traflic to and 
61 from any station on the Knoxville Branch shall be reserved 
to the first party; but in the event the second party  trans- 
ports on its own trains any of such traffic, passenger or freight, 
full local rates shall be charged as per tariffs of of the first party gov- 
erning 1n such cases, and as compensation for such service said 
second party shall be entitled to twenty (20) percent. of the amount 
collected on passengers and three-tenths of a cent per ton per mile 
on freight; but in fixing the compensation of the party of the 
second part no distance is to be rated less than thirty (30) miles. 

The compensation for carriage of mails on the line of road 
tween Livingston and Jellico shall be divided between the respective 
parties hereto in proportion to the average weight of through mails 
carried on such lines of road by the trains of each party hereto, 
such average weight to be determined by the govermental weighing 
upon which said compensation is based ; but the party of the second 
part shall be cntitled to the compensation for the carriage of all 
mails coming from or delivered to said party of the second part 
which shall be carried through in either direction over the road 

between Livingston and Jellico on trains of the party of the 
62 first part, less, however, a reasonable allowance for the ex- 

penses of carrving the same; bat the party of the second 
part shall not be entitled toany part of the compensation received 
for carrying malls between stations located on the line between Liv- 
Ingston and Jellico aud Livingston and Jellico or other points Olt 
Louisville and Nashville Railroad, except that reasonable allowance 
shall be made vo the party of the second part for the expense of 
carrying such mails, if it shall be required to carry them. 

Third. Until such timeas the party of the second part desires to 
run its own trains over the road the party of the first part will 
handle the traffic between Livingston and Jellico for said party of 
the second part, charging for said service rates as follows : 

On freight, 50 cents per ton. 

On passengers in L. & N. ears, 45 cents each. 

On passengers In cars of the party of the second part, 65 cents 
pach. | 

No charge for em pty ears. 

Fourth. Should any damage to persons or property result from 
any negligence of the second party, its officers or servants, it agrees 
to hold the first party harmless against all such damages, and 
should the first party be sued and judgment rendered against 
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63 it for such damages, the second party binds itself to pay the 

sume, with all costs incident thereto, or to refund the same 
and costs should the first party have already paid such damages and 
costs. 

Should any damage to persons or property result from any negli- 
gence of the first party, its officers or servants, it agrees to hold the 
second party harmless against all sach damages; and should the 
second party be sued and judgment rendered against it for such 
damages the first party binds itself to pay the same, with all costs 
incident thereto, or to refund the same and costs should the second 
party have already paid such damages and costs; and should any 
such damage result from the joint negligence of the parties hereto 
or their servants the damage shall be equally born- between them- 
selves by the parties hereto; and in case of dispute as to who may 
have been in fault the matter is to be arbitrated as hereinafter pro- 
vided. 

Fifth. The first party hereby agrees that its local rates on — 
Knoxville Branch, between Livington and Jellico,shall not be higher 

per mile for the same distance than the local rates over other 
64 parts of said Knoxville Branch between Lebanon Junction 
and Jellico. 

Sixth. For the purpose of this agreement it is agreed that the cost 
of the first party for acquisition of the right of way and construe- 
tion of the Knoxville Branch extension from Livingston, Ken- 
tucky, to Jellico, Kentucky, less cost of station-houses and platforms 
north of Jellico, was $2,000,000, and the second party agrees to pay 
to the first party in full settlement for the rights herein granted 6% 
per annum on $1,000,000, being one-half the agreed cost as aforesaid, 
said 6 per cent. on $1,000,000, or $60,000 per annum, to be paid in 
equal installments on the Ist day of June and the Ist day of Decem- 
ber of each year, excepting that the payment to be made December 
1, 1884, shall be such proportion of the $50,000 as the period be- 
tween the taking effect of this contract and December Ist, 1884, and 
shall be to the period of six months, and in addition to such pay- 
ment the second party agrees to pay monthly, as soon after the close 
of each month as the accounts can be rendered, not later than the 

25th of the next ensuing month, one-half of the cost of main- 
65 tenance, repairs, and renewals of that part of said Knoxville 

Branch between Livingston and Jellico, but not including the 
repairs and renewals of station buildings, platforms, or other build- 
ings not required by the second party in the exercise of the fran- 
chises conveyed. 

Said second party also to pay one-half of the salaries of the agent 
and telegraph operators and other station expenses at Jellico paid 
by said first party, and one-half of the salaries of such telegraph 
operators at stations between Livingston and Jellico as are required 
for the movement of trains and whose duties are exclusively for such 
service, but in case the operator is acting also as station agent then 
the said second party shall be required to pay but one-quarter of the 
salaries of such employees. 

It is also agreed that the train despatcher for this part of the said 
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Knoxville Branch, while he will be under the immediate direction 
of the first party, shall be a joint man, paid equally by the parties 
hereto and subject to removal at request of said second party. 
Seventh. It is mutually agreed that should disagreement 
66 arise between the parties hereto as to any act or omission to 
act under this agreement, or as to the meaning of any pro- 
vision hereof, the same shall be submitted to arbitration. 

An arbitrator shall be named by one party, and, within twenty 
days after notice thereof in writing, one by the other party, and a 
third arbitrator shall be chosen by the two arbitrators thus named. 

And the three arbitrators shall proceed to hear and determine the 
matter submitted to them, after giving due notice in writing to each 
of the parties of the time and place of the hearing, and their decision 
or a decision of a majority of them shall be final between the parties 
as to the matter or matters in issue between them, which said decis- 
ion or award shall be in writing, signed by the arbitrators making it. 

And each party to this agreement hereby covenants, for itself and 
its successors and assigns, forthwith upon the rendering of any decis- 
ion as aforesaid tocomply with and perform the requirements thereof, 
and, further, to pay any sum or sums of money that may be 
required te be paid or do any act required to be done by such 
decision or award, and a judgment may be entered therefor, 1f 
heces sury, In any court fo record in the State of Kentucky for a com- 
plete determination of the matter or matters in issue. 

A failure to appoint an arbitrator by either of the parties whose 
duty it is hereunder so todo within twenty days, as hereinbefore pro- 
vided, shall entitied the arbitrator appointed by the other party to 
he-r and decide the question or questions at issue as if an appoint- 
ment had been made by each party hereto, and his decision shall be 
final between the parties and carried out and enforced, as herein- 
above provided, 

The expense ci all arbitration shall be divided equally between 
the parties. 

Mighth. This contract to take effect on first day of September, 
eighteen hundred and eighty-four, and as much earlier as the party of 
the second part may elect, and remain in effect for twenty-five vears 
from the first day of September, 1884, and is to be applicable and 
effectual in respect to the successors and assigns of the respective 

parties thereto. 
68 In witness whereof the corporate names of the parties hereto 
have been affixed by the duly authorized officers thereof and 
attested by the corporate seals of their respective companies this 
eighth day of August, one thousand eight hundred and eighty-four. 
THE LOUISVILLE & NASHVILLE 
RAILROAD CO.,, 
By M. H. SMITH, President. 
RK. K. WARREN, Ass’t Secretary. 
THE KENTUCKY CENTRAL RAIL- 
ROAD CO., 
By C. P. HUNTINGTON, President. 
R. A. JONES, Secretary. 
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Resolved, That the action of the president of this company in exe- 
cuting and delivering the contract between this company and the 
Louisville and Nashville Railroad Co., dated August 8th, 1884, be, 
and the same is hereby, approved and confirmed. 


“T, R. A. Jones, secretary of the Kentucky Central Railroad Com- 
pany, hereby certify that the foregoing Is a full, true, and correct 
copy of a resolution adopted by the board of directors of this com- 
pany ata special meeting held Sept. 23d, 1884. 


“KR. A. JONES, Secretary.” 


It is mutually agreed between the parties hereto that the 

69 second clanse of this agreement shall be modified by reducing 

the minimum distance to be used in fixing the compensation 

of the party of the second part from thirty (30) miles to ten (10) 
miles. 

And that the third clause shall be modified by reducing the pay- 
ment to be made to the first party by the second party for passen- 
gers in cars of the party of the second part from sixty-five cents (65) 
cents each to sixty (GO) cents each. 

These modified terms to date from time to time at which traffie 
was first interchanged under this agreement. 

LOUISVILLE & NASHVILLE 
RAILROAD CO., 
By M. Hl. SMITH, President. 
KENTUCKY CENTRAL RAIL- 
ROAD COMPANY, 
By C. W. SMITH, Gen’l Manager. 


And ona day following, to wit, on the 2Ist day of June, came 
the complainants, George 3. Bliss and Isaac E. Gates, and filed in 
the clerk’s office of this court their demurrer to the intervening bill 
of complaint of the Louisville and Nashville Railroad Company, 
which said demurrer is in words as follows, viz: 


70 Demurrer. 
Circuit Court of the United States for the District of Kentucky. 


Geo. 8. Buiss and Isaac E. Gates, Complainants, 
vs. 
The Kenrvucky Centrat Rat_roap Company, Defendant. 


Now come the complainants, George S. Bliss and Isaac E. Gates, 
trustees, and, by protestation, not confessing all or any of the matters 
and things in the cross-bill of the Louisville and Nashville Railroad 
Company contained to be true in such manner and form as therein 
set forth and alleged, do demur to the said cross-bill, and for cause 
of demurrer show that the said The Louisville & Nashville Rai]- 
road Company hath not in and by its said cross-bill herein made 
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or stated such a case as entitles it in a court of equity to any relief 
against these complainants as to the matters and things contained 
in said cross-bill or any of such matters. Wherefore, and for 
divers other good causes of demurrer appearing in the said cross- 
bill, the complainants do demur thereto and humbly demand the 
judgment of this court whether they shall be compelled to make 
any further or other answer to the said cross-bill, and pray 
71 that said cross-bill may be dismissed, and that they may be 
awarded their costs and charges in this behalf most wrong- 
fully sustained. 
RAMSEY, MAXWELL & MATHEWS, 
Solicitors for Complainants. 
STATE OF OnIO, 4 
Hamilton County, § we 


William M. Ramsey, of counsel for complainants, being first duly 
sworn, states that the foregoing demurrer is not filed for delay, but 
in good faith. Said complainants are both absent from this State 


at this date. 
W. M. RAMSEY. 


Sworn to before me and subseribed in my presence this 21st day 
of June, A. D. 1886. 
[SEAL. ] ROBERT RAMSEY, 
Notary Public, Llamilton Co., Ohio. 


William M. Ramsey, of counsel for complainants, hereby certifies 
that, in his judgmeut, the foregoing demurrer is well taken and 


should be sustained. 
W. M. RAMSEY. 


And on the 2Ist day of December, 1886, the demurrer of the de- 
fendant to the intervening petition of the Louisville and Nashville 
Company was filed herein; said demurrer is in words as follows: 


72 Demurrer to Intervening Petition of Louisville and Nashville 
R. R. Co. 


United States Cireuit Court, 6th District. 
Briss et al vs. KeNtucKY CEeNnTRAL R. R. Co. 


Now comes the defendant, The Kentucky Central Railroad Com- 
pany, and, by protestation, not confessing all or any of the matters 
and things in the intervening petition and cross-bill of the Louis- 
ville and Nashville Railroad Company contained to be true in 
manner and form as therein alleged, do- demur to said intervening 
petition and cross-bill, and for cause of demurrer show that said in- 
tervening petition and cross-bill does not make or state such a ease 
as entitles 1t In a court of equity to any relief against this defendant 
as to the matters and things therein contained. 
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Wherefore, and for other good causes of demurrer appearing in 

said intervening petition and cross-bill, this defendant does demur 

thereto and humbly demur the judgment of this court whether 

73 this defendant shall be compelled to make any further or 

other answer to said intervening petition and cross-bill, and 

prays that same may be dismissed, and that the def’t be awarded its 
costs and charges in their behalf wrongfully sustained. 


THOS. W. BULLITT, 
For Deft. 


STATE OF KENTUCKY, | 


» P ~ 38° 
Kenton County, } 


Lewis Hood, being duly sworn, says he is the secretary of the 
Kentucky Central Railroad Co.; that the president and other su- 
perior officers are absent from Kentucky ; the foregoing demurrer 
is not filed for delay, but in good faith. 


LEWIS HOOD. 


Sworn to and subscribed before me this 21 day of December, 1886. 
JOS. C. FINNELL, Clerk. 


Thomas W. Bullitt, of counsel for def’t, Kentucky Central rail- 
road, humbly certifies that, in his judgment, the foregoing demurrer 
is well taken and should be sustained. 


THOs. W. BULLITT. 


74 And on the 22nd day of December, A. D. 1886, the defend- 

ant, The Kentucky Central Railroad Company, filed its an- 
swer to the bill of complaint herein; said answer is in words and 
figures as follows, viz: 


The answer of the Kentucky Central Railroad Company to a bill of 
complaint exhibited against it in the United States circuit court 
for the district of Kentucky by George S. Bliss and Isaac E. Gates. 


To the honorable judges of the United States cireuit court for the 

district of Kentucky, in chancery sitting : 

The respondent, reserving to itself the benefit of all just exceptions 
to said bill, for answer thereto, or to so much thereof as it 1s advised 
‘it is material that it should answer, answers and says— 

That it is true that on the Ist day of July, A. D. 1851, this respond- 
ent executed and delivered unto the said complainants, George S. 


¢ . . ‘ ; 0o-= > ; 
~dliss and Isaac E. Gates, 6,037 bonds, whereby this said respondent 


jromised to pay unto the said complainants or bearer the sum of 
96,037,000, said bonds being of the denomination of $1,000 each, and 
ll to become due and payable on the Ist day of July, A. D. 1911, 
feserving, however, unto the said respondent the right to pay said 
principal sum at any time after the Ist day of July, 1856, in lawful 
money of the United States. | 

Respondent further states that it is true that it was stipu- 
lated in said bonds that this said respondent would pay upon 
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each and all of the sums evidenced by said bonds interest at the rate 

of 6 per cent. per annum, payable semi-annually, on the Ist day of 

January and July of each year, in the city of New York, on the pre- 

sentation and surrender of the coupons for interest attached to said 

bonds untii the maturity and payment of the principal sums, and to 
each of said bonds were attached coupons for the installment of in- 
terest which would accrue upon said bonds during their currency. 

Respondent, further answering, states that it is true, as aforesaid, 
upon the issuing of said bonds and coupons this respondent agreed 
and stipulated that it would pay six per cent. interest upon said 
bonds as aforesaid, but that afterwards, by consent of holders of cer- 
tain of the bonds hereinafter mentioned, the interest upon said bonds 
was reduced from the sum of six per cent. to the sum of four per 
cent., and upon the coupons were stamped tie following words, to 
wit: “ Redeemable upon payment of twenty dollars.” 

Respondent states that of series No. 5 of said bonds, interest thereon 
being due January Ist, 1SS4, but five of the coupons attached to said 
bonds remain outstanding and*unpaid; that the said five coupons 
are not stamped as above mentioned, but that the same call for six 
per cent., and that the total amount due upon said bonds is one 
hundred and fifty dollars. 

Respondent states that of series No. 6 of said bonds, the 

76 interest upon which was due July Ist, 18S4, but 145 of the 

coupons attached to said bonds are outstanding and unpaid, 
and said coupons are not stamped as aforesaid, and were not, there- 
fore, reduced from six to four per cent.; that the total amount of 
sald coupons due is $4,550. 

Respondent states that of series No. 7, the interest upon which 
was due January first, 1885, 5,145 of the coupous attached to said 
bonds bear the stamp aforesaid, and that the said COUPOns have, 
by agreement aforesaid, been reduecd from six to four per cent. 
COUPONS , that 147 of the COUPONS attached to said bonds have not 
beer, stamped as aforesaid, and call for six per cent. interest instead 
of four per cent. ; that the total amount dae upon said bonds at four 
per cent. Is 862,900 and the total amount due upon said -bonds at 
six per cent. Is S410, and that the total amount of interest due upon 
said series now outstanding is SO7.310. 

Respondent further states that of series No. 8, the interest upon 
which, evidenced by the COUpPOts attached hereto, is due July Ist, 
1885, 3,704 of said coupons are stamped as aforesaid, and by the 
agreement aforesaid they have been reduced from six per cent. cou- 
pons to four per cent. coupons; that only 154 of said coupons have not 
been thus reduced ; that the total amount unpaid upon said bonds is 
$74,080 of the 4 per cent. coupons and 84,020 of the six per cent. 
coupons; that the total anmount unpaid is 878,109. 

Respondent further states that of series No. 9, the interest upon 
which was due January Ist, 1886, of the coupons attached to 
said bonds 5,832 are stamped as aforesaid, and the said cou- 
pons, by the agreement aforesaid, were reduced from six per 

cent. to four per cent., and 154 of said coupons remain outstanding 

unreduced ; that the total amount due upon said bonds at four per 
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cent. is $76,640 and the total amount due at six per cent. is $4,020, 
and that the total amount of both is $80,660. 

Respondent states that the total amount of coupons upon said 
bonds as aforesaid are 10,681 coupons reduced from six per cent. to 
four per cent., all being stamped as aforesaid ; that the total amount 
unreduced are 565; that the total amount due upon said reduced 
coupons is $213,620; that the total amount due upon those bonds 
bearing 6 per cent. as aforesaid is $16,950; that the sum total of 
the interest due by this said respondent upon all bonds outstanding 
to the Ist of January, 1886, is $250,570. 

This respondent submits to this honorable court that it is only 
liable upon said coupons, the same having become redeemable at 4 
per cent. as aforesaid for the sums above set forth. 

Respondent says that it is true that it delivered to the said com- 
plainants, George S. Bliss and Isaae E. Gates, the said bonds above 
referred to, to be endorsed by them in accordance with the provis- 
ions of a certain mortgage hereinafter referred to and described ; 
that it is true that said coupons were endorsed by the said com- 

plainants with the certificate that they were entitled to share 
78 in the security of said mortgage, and thus certified that the 

said bonds were delivered by this said respondent to the per- 
sons entitled thereto. 

Respondent further states that it is true that on May Ist, 1881, 
this said respondent, to secure payment of said bonds and interest 
thereon and the further issue of bonds of like tenor and effect in the 
amount of $563,000, executed and delivered to the said complain- 
ants, George S. Bliss and Isaac E. Gates, its certain mortgage, whereby 
it conveved to the said complainants and their successor or suc- 
cessors, for the common and equal benefit of all persons who might 
be holders of said bonds, its main line of railroad, being the line of 
railroad extending from the city of Covington, in the State of Ken- 
tucky, through the counties of Kenton, Pendleton, Harrison, and 
jourbon, to the city of Paris, in Bourbon county, Kentucky, a dis- . 
tance of eighty miles, and all the right, title, and interest of said 
company in and to a line of railway extending from Paris, Bourbon 
county, to Lexington, in Fayette county, nineteen miles in length, 
known and designated as the Maysville and Lexington railway, 
Southern Division, making in the aggregate ninety-nine miles, and 
the railroad bed, tracks, rights of way, culverts, bridges, trestles, and 
all other property belonging to the said respondent, together with 
its franchises, privileges, powers, and immunities of its said com- 
pany in respect of and pertaining to said line of railroad, and also 

any extension of said main line of railroad which might be 
79 made after the date of said mortgage towards the northern 

line of the State of Tennessee or to a junction of the main line 
with the Louisville and Nashville railroad in the proposed extension 
of its Lebanon Branch at or near Lexington, or to a junction with 
any other railroad coming from Tennessee or Virginia into Ken- 
tucky or its southern boundary. 

Respondent states that it is true that since the date of said mort- 
gage the said Kentucky Central Railroad Company has constructed 
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an extension of its said line from Paris, Bourbon county, Ky., 
through the counties of Bourbon, Clark, Madison, and Rockcastle, 
to Livingston, in Rockeastle county, Kentucky, and that it is true 
that by the terms of said mortgage aforesaid this said extension and 
all the property, real and personal and mixed, connected therewith 
belonging to said respondent and all its franchises pertaining thereto 
are included in said mortgage and are conveyed to the said trustees, 
with a first lien thereon, for the security of the holders of the 
said bonds, aud that the said mortgage created in said trustees a 
first lien upon all the property therein described for the security of 
the said bondholders. 

Respondent further states that. it is true that'it was contemplated 
to issue $6,600,000 of bonds, and that it is a fact that it did issue 
but $6,037,000 of bonds, as stated in the said complainants’ bill of 


complaint. : 
Said respondent further states that is true that 1,011 of the 
80 said bonds were issued to retire an equal amount of bonds 


of the Covington and Lexington Railway Company, which 

this said respondent had agreed to pay. | 

But respondent says that said bonds of the Covington & Lexing- 
ton Railway Company to the aggregate principal amount of $221,000 
have not been exchanged for the bonds of the Kentucky Central 
Railroad Company aforesaid, nor have they in any way been paid, 
discharged, or retired; but said bonds of the amount of $221,000 
are still outstanding, due, and unpaid, and are secured by the mort- 
gage of said Covington and Lexington Railway Company. 

The outstanding bonds consist of— 


er er CRI 9 Oe Di cncucdcconmineieneneeuien ‘1,000 
Two hundred and twenty bonds of series “C” for ------- 220,000 
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~And respoudent further says that of the 1,011 bonds reserved to 
be used in retiring said Covington and Lexington bonds two hun- 
dred and eleven remain in their hands and have not been otherwise 
used or issued. : 
~ Respondent, further answering, states that it is true that it is agreed 
and stipulated to pay all taxes imposed, assessed, or levied upon any 
or all of its property, and take care of and preserve its said property 
in good order and repair,and do all things necessary to preserve the 
security of said complainants under said mortgage, and that it also 
undertook and agreed to pay all instalments of interest of said bonds 
as they respectively matured. ’ 
81 Said respondent further states that it is true that it agreed 
and stipulated that in the event of default in the payment of 
any taxes or assessments made upon any of its property or the in- 
terest upon its said bonds and the continuance of said default for a 
period of twelve months the whole of the principal of said bonds 
should become due and payable, and that the said complainants 
should have the right, upon the request of the holders of a majority 
. In amount of said bonds, to take possession of its said railroad and 
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of the property embraced in the said mortgage and sell the same 
and distribute the proceeds thereof to the parties entitled thereto. 

Respondent states that it is true that the interest upon a large part 
of said bonds is unpaid as aforesaid, and has been unpaid for more 
than twelve months; that a large part of the taxes assessed and 
claimed to be due and owing by the authorities of the State of Ken- 
tucky and of sundry municipal authorities to a large amount have 
been unpaid and remain unpaid for twelve months. 

Further answering, your respondent states that it has not knowl- 
edge or information sufficient to form a belief as to whether or not 
this said mortgaged property is equal in value to the amount of said 
bonds with interest, and it does not know whether or not the security 
of the said complainants is being impaired by its continued opera- 

tian of its said railroad and mortgaged premises. 
82 Wherefore the said respondent, having fully answered com- 
plainants’ bill, prays that its interest herein be protected by 
this honorable court; that it may be hence dismissec with its rea- 
sonable costs in this behalf expended ; and so it will ever pray, etc. 
THOS. W. BULLITT, 
For ky. Central R. R. Co., Defendant. 


83 Briss & GATES 
Us. 
Tue Kentucky Centrat RaILtroap Company, €e. 


This cause coming on to be heard upon the demurrer of the bond- 
holders, also the demurrer of the Kentucky Central Railroad Com- 
pany, to the intervening petition of the L. & N. Railroad Company, 
came the various parties, by their respective counsel, and made 
argument to the court; whereupon the court, not being advised of 
the judgment proper to render herein, takes time, and said cause is 
submitted on said demurrer. 


And on the Sth day of January, A. D. 1887, the court filed its 
written opinion herein, which said opinion was in words and figures 
as follows: 


Circuit Court of the United States for the District of Kentucky. 


GeorRGE S. Briss and Isaac E. Gates, Trustees, 
is 


Tue Kentucky Centrat RaAILRroap CoMPANY. 


Hearing on demurrer of complainants and defendants to in- 
S4 tervening petition of the Louisville and Nashville Railroad 
Company. 

On March 17th, 1886, the Louisville and Nashville R. R. Co. filed 
its intervening petition in this cause,setting up a claim of $78,932.25, 
with interest, against the Kentucky Central R. R. Co., growing out 
of the latter’s failure to comply with the terms and stipulations of a 
certain contract entered’ into between the two companies, which is 
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made an exhibit to the petition and which went into effect on the 
Ist Sept., 1884, and was to continue in force for the period of twenty- 
five years thereafter. The petitioner claims that its said demand, 
under the Sth section of an act passed by the Legislature of Kentucky 
and approved Mareh 20th, 1871, amendatory of the chart-s of the 
Kentucky Central R. R. Co., constitutes a lien upon the rolling stock 
of the latter’s company prior to that of the mortgage made to com- 
plainants, in May, 1881, to secure the payment of bonds therein de- 
scribed and herein sought to be enforced. 

The Sth section of said act approved March 20th, 1871, provides 
“that to the extent of all claims of persons for injuries to stock or 
persons or for materials furnished said company or breach of con- 

tract the claimant shall have a lien upon the rolling stock of 


oH said company, any mortgage to the contrary notwithstand- 
ing. 


The complainants and defendant demur to the petition, and in 
support of this demurrer insist upon two leading propositions : 

First. That it does not sufficiently appear from the petitioners 
that the Kentucky Central R. R. Co. ever accepted the amendments 
of its charter under said act, approved Mareh 20th, 1871; and, 

Secondly. That the Gontract between the two corporations, out of 
which the petitioners’ claim arises, was void, became “ultra vires” of 
the contracting companies, and contrary to public poliey. 

The act of Feb’y 22, 1871, incorporating the Kentucky Central 
Rai road Co.,excepted and exempted it from the operation of an act 
entitled “An act receiving the right to amend or repeal charters or 
other laws, approved February L4th, 1856 ;” so that its charter was 
not amendable as proposed by the aet of March 20th, 1871, without 
its consent or acceptance of said amendment. 

The petitioner alleges that said Kentucky Central R. R. Co., in 
order to extend its line of railroad from Lexington, Fayette county, 
Kentucky, to which point it had been constructed, to the southern 

boundary line of — State of Kentucky, or toany intermediate 
86 point, procured to be passed by the Legislature of the Com- 

monwealth of Kentucky an act entitled “An act to amend 
an act entitled An act to incorporate the Kentucky Central Railroad 
Co.. approved March 20th, 1871,” by the second section of which act 
the board of directors of said company was authorized, for the pur- 
pose of making such extension of and building branches thereof, to 
increase its capital stock and borrow money and issue bonds there- 
for, &ec., &e., and for payment thereof might mortgage the said road, 
its entire property, equipments, and franchises. And your orator 
says that under and by virtue of the?power conferred by said act, 
and for the purpose aforesaid, said Kentucky Central R. R. Co. con- 
structed an extension of its line of railroad from Lexington afore- 
said to Livingston aforesaid. : 

“Tt is further avowed that said act of March 20th, 1871, is in full 
force and effect ;” that “ the contract sued on herein was made under 
and protected by the aforesaid 8 section of said act,” and that “ said 
mortgage (to complainants) was executed, advised, and aecepted 
under and subject to all the provisions of aforesaid act (March *20, 
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1871), and the lien secured thereby, if one is secured, is in- 
87 ferior and subject to the lien of your orator acquired,as afore- 

said, under and by virtue of said Sth section of the act afore- 
said.” From the covenants of the petitions it appears that the 
Kentucky Central R. R. Co. procured the papers of the act of March 
20th, 1871; that it accepted the limits of said act and acted there- 
under in extending its railroad to Livingston; that the contract sued. 
on was made under and protected by said act; that the mortgage to 
complainants was executed and accepted under and subject to all 
the provisions of said act, and that said act “is in full force and 
effect.” 

Those allegations constitute a sufficient averment of the accept- 
ance by the Kentucky Central R. R. Co. of the act approved March 
20th, 1871. 7 

And said act, under the present demurrer, may properly be con- 
sidered as forming a valid and subsisting amendment by the charter 
of the Kentucky Central R. R. Company. 

The question then presents itself, Had the two corporations au- 
thority to enter into the contract set up by petitioners as the basis of 
its claim or was that contract void either for the reason that it was 
“ultra vires” of the contracting companies or contrary to public 

poliey ? 
8S The main features of the contract were the following : 

The Louisville and Nashville R. R. Co., which has pre- 
viously, at a cost of 82,000,000, constructed a line of its road from 
Lexington, Ky., to Jellico, on the line between the States of Kentucky 
and ‘Tennessee, the same forming an extension of its Lebanon 
Branch, which, under its charter, it had full authority to build, 
agreed to give the Kentucky Central R. R. Co. equal traftie rights 
with itself in any respect over that portion of said branch road be- 
tween Livingston and Jellico for all traflic between all points in and 
bevond said Kentucky Central R. R. Company lines and all points 
in Tennessee and beyond, with the privilege of running its own 
trains under its own trainmen, at its own cost and expenses, and in 
accordance with schedules satisfactory to itself, but all trains and 
trainmen to be run subject to and governed by the rules and regu- 
lations governing the movements of the L. & N. trains, the trains of 
said Kentucky Central R. R. Co. at all times to have equal rights 
with the trains of the same class belonging to the L. & N. R. R. Co. 

In consideration of the rights and privileges then conformed and 
granted, the Kentucky Central R. R. Co. agreed to pay the Louis- 

ville and Nashville R. R. Co. six per cent. per annum on 
S9 $1] 00 000, being one-half of the cost of constructing the road, 

for 25 vears from Sep. 1, 1854, and further agreed to pay 
mouthly one-half of the cost of maintenance, repairs, and renewals 
of said line of road, not including the repairs aud renewals of station 
buildings, platforms, or other buildings not required by the Kentucky 
Central Co. in the exercise of the franchises conveyed. Other stipula- 
tions of a minor character, relating to rates, arbitration of differences, 
&e., need not be specially noticed. The Kentucky Central R. R. 
Co. exercised its traflic rights under said contract from Sep. 1, 1884, 
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until April 1, 1885, when it repudiated and abandoned said contract, 
having previously paid the semi-annual interest installments on the 
$1,000,000 dollars due under said tract on the lst day of December, 
1884. The Kentucky Central R. R. Co. has, prior to the execution 
of said contract, extended its line of road to Lexington, so that the: 
Louisville and Nashville R..R. Co.’s line from Lexington to Jellico 
station formed a connecting road that enabled the Kentucky Central 
to reach the southern boundary of the State. 
It is claimed for defendants that the Kentucky Central R. 
90 R. Co. was authorized and impuned by its charter to contract 
for itself such an extension from Livingston to Jellico, and 
that the contract in question was an abandonment on its part of the 
public duty and obligation thus imposed upon it, and, as a result of 
such abandonment of its duty, to build that extension for itself, 
there has been lost to the public that competition between itself and 
the Louisville and Nashville R. R. Co. which the Legislature of Ken- 
tucky contemplated and made the condition for the grant of its pur- 
chasers. | 

An examination of its charter fails to disclose any express require- 
ment or duty on the part of the Kentucky Central R. R. Co. to con- 
struct either a main or branch line of its road from Livingston to 
Jellico station. 

The Louisville and Nashville R. R. Co., under its charter and 
amendments thereto, was authorized and impuned to build the 
Lebanon Branch and extend the same in the direction crossing the 
line between Livingston and Jellico, which it lawfully constructed, 
and in so doing formed a connecting line to the southward with the 
Kentucky Central R. R. Co. at Livingston. Having thus formed 
connecting lines of road, had those two corporations authority to 

enter Into the aforesaid contract by which traftic rights were 
91 granted by the L. & N. R. R. Co. to the K. C. R. R. Co. in the 

terms and stipulations already stated? This must depend 
upon the proper construction of the contract in the light of the per- 
sons conferred by ¢his respective charter- upon the two contracting 
corporations. 

It is too well settled to need the citation with the general laws. 
applicable to the same — constitute the measure of its powers, that its 
rights, duties, and franchises eannot be transferred without the con- 
sent of the Legislature, and that the proper performance of its fune- 
tions, being the consideration of the public grant, any contract which 
disables it from performing these functions or undertakes without 
the consent of the State to transfer to others the rights and and 
powers conferred by the charter is a violation of the contract with 
the State, and is void as against public policy. Hence it has been 
held that a railway company can neither leave its road nor transter 
its purchas- to another corporation except by legislative permission 
or sanction. 

If, therefore, the contract in question involve- the surrender or 
transfer of corporate duties, functions, or franchises on the part of 

either of said companies, or if it disables cither in any essen- 
2 tial particulars from the proper performance of its obligations 
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to the public, it cannot be sustained and enforced unless sanc- 
tioned by legislative authority. If the Kentucky Central R. R. Co. 
has imposed upon it the duty by its charter of constructing its line 
between Livingston and Jellico stations, so as to form a complete line 
with the L. & N. R. R. Co., as contended by counsel for defendants, 
there is nothing in the present contract to restrict or forbid it from 
building such line at any time. The contract does not impose any 
such restraint. 

It calls for no surrender of its purchases by the Kentucky Central 
R. R. Co. It neither involves a transfer of any of its rights nor dis- 
ables it from performing all its corporate functions and obligations 
to the public. 

On the contrary, it enlarges its facilities and enables it the more 
efficiently to discharge its duties to the public it was created to serve. 

The contract is in legal effect and operation not a surrender or 
transfer of the power and franchises of either company to the other, 
but an agreement for running and traffic arrangements between 
them on connecting lines calculated to promote the interests of each 

and extend the facilities of the public. It is difficult to see 
93 what public policy is contravened by the provisions of such a 
contract. 

but it is clear from an examination of this respected charter 
that said companies had full and ample authority to make and 
enter into said contract. By the act of its incorporations approved 
Feb. 22nd, 1871, the Kentucky Central R. R. Co. succeeded to all 
the rights, power, privileges, immunities, and franchises of the Cov- 
ington & Lexington Railroad Co., originally chartered in March, 
1847, under the name of the Licking and Lexington R. R. Co. By 
the Sth section of said Covington and Lexington (or Licking & 
Lexington) Railroad Co. it is provided “that any other railroad 
company which has been or may hereafter be chartered by laws of 
this State may join and connect any railroad with the road hereby 
contemplated on such terms as said company may agree,” ec. 

Again, by an act approved Febr’y 27th, 1849, amending the 
charter of said Covington & Lexington R. R. Co., it was provided 
(§$ Sth) “that when any other railroad company shall connect with 
suid road or any of its branches, then the terms of transportation, 
both cars and locomotives, &c., shall be agreed upon by the com- 
panies.” 

By another amendment of its charter, approved Febr'y 6th, 

v4 1854, “the said company may connect with any other line or 

lines of railroad and any cars or freight from and for any 

other company which may be agreed upon and charge reasonable 
rates therefor.” 

And, finally, by the 6th section of the aforesaid act of March 20th, 
IST1, which under the allegations of the petition the Kentucky 
Central R. R. Co. is held to have accepted, it is provided “that 
said company may consolidate its main line or branches hereby au- 
thorized with any other railroad connecting therewith on such terms 
as may be agreed upon by a majority in interest of the stockholders 
of both companies.” 
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Under these grants of authority conferred directly and by refer- 
ence and adoption on the Kentucky Central R. R. Co. to join and 
connect with any other railroad and to enter into agreements with 
such connecting lines of railroad in relation to transportation, both 
cars, locomotives, &e., it hardly admits of any doubt or question that 
the Kentucky Central R. R.Ca had ample power and legislative 
sanction for entering into the contract with the Louisville and Nash- 
ville R. R. Co., which is made the foundation of the latter’s claims. 

The Louisville and Nashville R. R. Co., under its original 
99 charter and various amendments thereof, was likewise In- 
vested with full authority to make the contract in question. 

By section 18th of the act incorporating said company it Was pro- 
vided “that it shall not be lawful for any other company or any 
person or persons to travel upon or use any of the said roads of said 
company or to transport persons or property therecn without the 
license and permission of the president and directors thereof.” 

This clearly implies that with such license and permission of the 
president and directors other companies might use its road or roads. 

It was further provided in the same section “that any and all 
such railway- or railroads hereafter constructed may connect and 
join with the road hereby contemplated.” 

By the 2nd section of an amended act approved March 5th, 1850, 
said conpany was authorized to contract a brauch of said road to the 
Mississippi river & any other branch said company may desire.” 

By the 4th section of an act for the benefit of the Louisville & 
Nashville R. R.Co., approved March 7th, 1854, it was enacted “ that 

it shall be lawful for said Louisville & Nashville R. R. Co. to 
96 unite their road with any other road connecting therewith 

upon such terms and conditions as may be agreed upon be- 
tween the said Louisville & Nashville R. R. Co. and such other 
company as they May desire to unite their said road with.” 

It was further authorized by another amendatory act of the Ken- 
tucky Legislature, approved January 17th, 1856, to extend any 
branch road and to purchase and hold any road constructed by 
another compaiyv, or agree on terms to receive the cars of other 
roads on this said road. 

[t is further tmpuned by an act Feb’y 28th, 1869, amending its 
chart-s, to make arrangements with other companies for through 
freights and passage from distant points on such terms as they may 
agree from time to time. | 

Those grants conferred upon the Louisville & Nashville R. R. Co. 
express authority to unite connecting roads and make such traffie 
arrangements with them as might be agreed upon from time to 
time, including the necessary transportation of the cays of other 
companies over its road. In these legislation grants is formed am- 
ple authority to support the contract in question even if no such 
authority was found in the charter of the Kentucky Central R. R. 

Co., for that which the Louisville and Nashville R. R. Co may 
97 lawfully do under power expressly conferred in the way of 
uniting or contracting with other companies chartered by 
the same State cannot properly be regarded as illegal, “ ultra vires,” 
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or contrary to public policy in respect to other companies, even 
though their charter should be silent as to such powers. 

But the contracted power of the Kentucky Central R. R. Co in re- 
spect to connections with other roads and traffic arrangements there- 
with are sufficiently broad and ample to sustain the variety of the 
contract in question between itself and the Louisville and Nashville 
R. R. Co. 

The charter of these two companies confer as full authority to 
make said contract as existed in the case of Branch vs. Jesup, 106 
U.S. pages 475 to 481, which was sustained by the Supreme Court. 

The cases relied on by counsel in support of the demurrer do not 
conflict with our conditions in respect to the present contract, which 
is held to be a valid and binding agreement between said companies. 

It is not deemed necessary to discuss or determine the point argued 
by counsel for petitioners that even if the contract was “ ultra vires” 
as to the Kentucky Central R. R. Co. it could not be allowed to set 

up and rely on such a defense after having received and taken 
98 benefit thereunder. In the opinion of the court the contract 

between the two companies is open to no valid objection and 
is binding upon the Kentucky Central R. R. Co. For the breach 
of that contract the Kentucky Central R. R. Co. is liable to the pe- 
tition-s. 

If, as hereinafter assumed, under the allegations of the petition the 
Kentucky Central Railroad Co. has accepted the act of March 20th, 
1871, amending its charter, then under the 8th section of said act the 
petitioner is entitled to a lien “upon the rolling stock of said com- 
pany, any mortgage to the contrary notwithstanding,” for the breach 
of said contract in or under the acceptance of said act of March 20th, 
IST1, is hereafter to be made a question of controverted fact, as coun- 
se! for the demurrer intimated on the argument it would be pre- 
mature to discuss or determine the question as to the extent or char- 
acter of petitioners’ said lien under said Sth section, whether supe- 
rior, concurrent, or inferior to the lien of complainants’ mortgage. 

That question is therefore reserved for the present until it is defi- 
nitely settled whether the Kentucky Central R. R. Co. bas or has not, 
asa matter of fact, accepted said amendatory act of March 20th, 1871. 

The demurrer of the complainants and of the Kentucky 
a Central R. R. Co. is overruled and disallowed with costs, and 
suid parties are allowed until the February rules, 1887, to an- 

swer said petition ef the Louisville & Nashville R. R. Co. 

The clerk of U.S. circuit court, at Covington, Kentucky, will enter 
decree accordingly. 

HOWELL E. JACKSON, 
Circuit Judge. 
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And on the 8th day of January, A. D. 1887, an order was entered 
herein as follows, viz: 


GrorGE S. Briss and Isaac E. GATEs, Trustees, 
, aq st 
Toe Kentucky CENTRAL RAILROAD COMPANY. 


This cause coming on to be heard at this term in the respective 
demurrers of the complainants, George 5. Bliss and Isaac EK. Gates, 
trustees, and the defendant, The Kentucky Central Railroad Com- 
pany, to the intervening petition of the louisville and Nashville 
Railroad Company, was argued by counsel, and thereupon, Upon con- 
sideration thereof, it was ordered, adjudged, and decreed that each of 
caid demurrers be, and same 1s hereby, overruled; and it was fur- 

ther ordered, adjudged, and decreed that said intervener, The 
100 Louisville and Nashville Railroad Company, recover of said 

George S. Bliss and Isaac E. Gates, trustees, and the Ken- 
tucky Central Railroad Company, respectively, Its costs incurred i 
reference to each of said demurrers , and said defendants are allowed 
until February rules to answer said petition of the Louisville and 
Nashville Railroad Company. 


And on a day following, to wit, on the 22nd day of January, A. D. 
1887, the following order was entered herein, Viz: 


GeorGce S. Burss and Isaac I. GATES 
Us. 


Tue Kentucky CENTRAL RAILROAD COMPANY. 


This day came the L & N. RR. Co., intervener herein, by her 
counsel, Messrs. Barnett, Noble and Barnett, and moved the court for 
leave to file a supplemental intervening bill and twelve accompany- 
ing exhibits. 

The court being advised and it appearing that the parties in Inter- 
est have been duly served with notice of the making of said motion, 
caid motion is granted; and it is ordered that said supplemental 

intervening bill and exhibits be, and same are, now filed. 
101 The supplemental intervening bill mentioned in the fol- 
lowing order was in words and figures as follows, viz: 


To the honorable the judges of the circuit court of the United States 
for the district of Kentucky, in chancery sitting ; 

Your orator, the Louisville & Nashville Railroad Company, by 
leave of court first obtained, brings this its supplemental interven- 
ing bill of complaint against the Kentucky Central Railroad Com- 
pany and George 5. Bliss and Isaae EF. Gates, trustees; and thereupon 
your orator shows unto your honors that your orator, the said Lou- 
isville and Nashville Railroad Company, and the said Kentucky 
Central Railroad Company are each corporations incorporated and 
organized by and under the laws of the Commonwealth of Ken- 
tucky, with power and authority to contract and be contracted with 
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and to sue and be sued, and are citizens of said Commonwealth ; 
that said George S. Bliss is a citizen of the State of New York, and 
said Isaac E. Gates is a citizen of the State of New Jersey. 

Your orator says that said George S. Bliss and Isaue E. Gates, as 
trustees, on the 28th dav of January, A. D. 1886, filed their bill of 

complaint in this honorable court against said Kentucky 
102. Central Railroad Company, wherein they, as trustees there- 

under, set up and sought to have foreclosed a certain,mort- 
gage on the railroad, rolling stock, &ec., of said Kentucky Central 
Railroad Company therein described, alleged to have — executed and 
delivered by said railroad company to said Bliss and Gates, as said 
trustees, to secure the payment of six hundred of said company’s 
bonds of one thousand dollars each, and to have said railroad and 
its rolling stock, &e., sold and the proceeds of said sale applied ia 
satisfaction of six thousand and thirty-seven of said bonds. 

No answer having been filed to said bill of complaint, your orator, 
by leave of court, on the — day of , A. D. 1886, filed in 
suid suit its intervening bill, making complainants, George S. 
Bliss and Isaae E. Gates, as trustees, and defendant, said Ken- 
tucky Central Railroad Company, defendants thereto, therein  set- 
ting up and relying on a certain written contract executed by 
and between vour orator and said Kentucky Central Railroad 
Company on the Sth day of August, A. D. 1884. a copy of 
which contract was filed with and made part of said interven- 
ing bill as Exhibit “A,” by and under which contract your 

orator claimed that said Kentucky Central Railroad Com- 

103° pany was indebted to your orator in the sum) of $73,932.25, 
$60,000 thereof for interest on one million dollars, one-half 
of the cost of the railroad from Livingston to Jellico aforesaid, 
from December Ist, 1SS4, to December Ist, 1885, and $18,932.25 as 
one-half the cost of as one-half the cost of maintenance, «e., of said 
road from Livingston to Jellico up to December Ist, 1885; and that to 
secure the payment of said sum of $78,952.25 it had a lien on the 
rolling stock of the railroad of said) Kentucky Central Railroad 
Company therein described under the Sth section of the amended 


_charter of said company, approved March 20th, 1881, superior to any 


lien of said trustees under their said mortgage. 

A demurrer was filed to said intervening bill by said Bliss and 
Gates, trustees, and by said Kentucky Central Railroad Company, 
and said demurrers were by the court overruled, and no other 
pleadings have been filed in said suit by either of said parties. 

Your orator says that both your orator and said Kentucky Cen- 
tral Railroad Company are bound by the covenants and agreements 
contained in aforesaid written contract, as in said intervening bill 

set out, for the term of twenty-five vears from and after the 
104. Ist day of September, A. D. 1884, and that your orator has 

during all the time since December Ist, A. D. 1885, as well as 
during all the time from September Ist, A. D. 1884, to December Ist, 
A. D. 1885, in compliance with the terms of said contract, conceded 
and given to said Kentucky Central Railroad Company equal 
traffic rights with itself in every respect over said line of railroad 
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between Livingston aforesaid and Jellico aforesaid for all traffie be- 
tween all points on and beyond, with the privilege to said Ken- 
tucky Central Railroad Company of running its own trains over 
said road under its own trainmen, at its own cost and expense, and 
in accordance with schedules satisfactory to itself, and it has during 
all that time been ready to concede and give to said Kentucky Cen- 
tral Railroad Company’s trains equal rights with its own trains of 
the same class on and over said road. 

And has during all that time performed and complied with all 
the covenants and agreements of said contract by it to be performed 
and complied with. 

And your orator says that in consideration of the compliance by 


your orator of the covenants and agreements of said contract. 


105 as aforeaforesaid vid of the construction by it at its own cost of 

the said railroad from Livingston aforesaid to Jellico aforesaid 
by said Kentucky Central Railroad Company, in and by said contract, 
became bound and promised to pay to your orator $60,000 is the 
interest on one million dollars, one-half the cost of said road, from 
December Ist, A. D. 1885, to December Ist, A. D. 1886, one-half 
thereof, or thirty thousand dollars, on the Ist day of June, A. D. 
1886, and the other half, or thirty thousand doliars, on the Ist day 
of December, A. D. 1886: and in addition thereto said Kentucky 
Central Railroad Company, under and by the terms of said contract, 
becoine bound and promised to pay your orator monthly for and 
during each month from and including the month of December, 
A. VD. 1885. to and including November, A. D. 1886, one-half of the 
cost of maintenance, repairs, and renewals of said road between 
said Livingston and said Jellico, not including the repairs and re- 
newais of station buil lings, platforms, or other buildin: vs not re- 
quired by said Kentucky Central Railroad Company in the exercise 
of the franchises conveyed, said payments to be made as soon after 

the close of each month as the accounts could be rendered— 
106 not later than the Zoth day of the succeeding month. 

And your orator says that it has paid out and expended 
for maintenance, repairs, and removals of said railroad from Living- 
ston to Jellico aforesaid, not including the repairs and removals of 
station buildings, platforms, and other buildings not required by 
said Kentucky Central Railroad Company in “the exercise of its 
rights and privileges conveyed by said contract from and including 
the month of December, A. D. 1885, to and includiig the month of 
November, A. D. 1886, thirty thousand eight hundred forty-three 
dollars and eighty-six cents (330,843.86) as follows, to wit: 

kor the month of December, A. D. 1886, the sum of $1,095.77; 
for the month of January, A. D. 1886, the sum of $1,608.93; for the 
month of February, A. D. 1886, the sum of $2,054.23 ; for the month 
of March, A. D. 1886, the sum of $2,137.05; for the month of April, 
A. D. 1856, the sum of $3,044.71; for the month of May, A. D. 1886, 
the sum of $3,860.54; for the month of June, A. D. 1886, the sum 
of $2,370.53; for the mouth of July, A. D. 1886, the sum of $2,655.76; 
for the month of August, A. D. 1886, the sum of $2,972.46; for the 
month of September, A. D. 1886, the sum of $2, O16. 80; for the 
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month of October, A. D. 1886, the sum of $3,356.50; for the month 
of November, A. D. 1886, the sum of $2,770.64. 
107 An itemized account of aforesaid costs and expenses of such 
maintenance, repairs, and renewals as aforesaid for each of 
said months, was one the — day of ,and before the 25th day of 
the succeeding month, duly rendered and presented by vour orator to 
the said Kentucky Central Railroad Coinpany, and payment of one- 
halfof the amount thereof was then and there demanded, which 
payment was refused; and the one-half of each of such monthly ac- 
counts so owing and due by said Kentucky Central Railroad Com- 
pany to your orator, amounting in all to the sum of $15,421.98, is 
due and wholly unpaid, and all of suid $60,000 aforesaid remains 
due and wholly unpaid. 

Said monthly itemized accounts are filed herewith and made part 
hereof, marked “ Exhibit 1,” “ Exhibit 2,” “ Exhibit 3,” “ Exhibit 4,” 
“Exhibit 5," ° Exhibit 6,” “ Exhibit 7,” “ Exhibit 8,” Exhibit 9,” 
“Exhibit 10,” “ Exhibit 11,” & “ Exhibit 12,” respectively. 

Your orator says that by and under the Sth section of the act 
amendatory of the character of the said Kentucky Central Railroad 
Company, approved March 20th, A. D. 1871, which section is in 
these word~, to wit: 

“ That to the extent of all claims of persons for injuries to 
108 — stock or person, or for material furnished said company, or 
breach of contract, or for material furnished said company, or 
breach of contract, the claimant shall have a len upon the rolling 
stock of said company, any mortgage to the contrary notwithstand- 
ing”—it has alien on the rolling stock of said Kentucky Central 
Railroad Company used on or in connection with its railroad, ex- 
tending from Covington, in Kenton county, Kentucky, to Living- 
ston, in Rockecastle county, in same State, it being the same and all 
the rolling stock embraced in aforesaid mortgage from said company 
to said Bliss and Gates, trustees; and your orator says its said lien 
is prior and superior to the lien of said trustees or their cestui qua 
trust under said mortgage. 

Your orator says that the extension of the railroad of the said 
Kentucky Central Railroad Company from Lexington, Kentucky, to 
Livingston aforesaid was authorized to be and was constructed by 
it and the money thereof raised and the aforesaid mortgage and 
the bonds it was given to secure were executed, delivered, and ac- 
cepted under and by virtue alone of the aforesaid amended charter 

of said railroad company, approved March 20th, 1871, as 
109s aforesaid, and said amendment was procured to be enacted 
and was accepted by said company. ‘ 

Wherefore your orator prays that this may be taken as supple- 
mental to its intervening bill herein; that said Kentucky Cen- 
tral Railroad Company be adjudged to be indebted to your orator 
the aforesaid sums of 860,000 and $15,421.95, with interest thereon 
from the maturity of each of said debts; that 1t be adjudged a lien 
to secure the payment of said debts on the aforesaid rolling stock of 
said company superior to any lien secured by aforesaid mortgage, 
aud that it also have a lien superior to said mortgage lien on the 
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value of the use of said rolling stock while said road is in the hands 
of and operated by its receiver, and that out of the sale of said rolling 
stock and the money obtained by receiver for the use of the same 
while in his hands its aforesaid debt, with interest, may be satisfied, 
and that it have such other and further relief in the premises as to 
your honors shall — meet. May it please your honors to grant 
under your orator a writ of subpcena, to be directed tu the said Ken- 
tucky Central Railroad Company and said George S. Bliss and said 

Isaac E. Gates, trustees, thereby commanding them and. each 
110 — of them, at acertain time and under a certain penalty therein 

to be limited, personally to appear before this honorable 
court and then and there full, true, and perfect answer make, but 
not under oath, to all and singular of the preimises. 

BARNETT, NOBLE & BARNETT, 
Solicitors for Lou. & Nash. R. R. Co. 


And on the 18th day of February, A. D. 1587, the answer of com- 
plainants to the intervening petition and to the amended intervening 
petition of the Louisville and Nashville Railroad Company was filed 
herein, which said answer is in words and figures as follows, viz: 


Answer of Complainants in the Intervening Petition of the Louisville & 
Nashville Railroad Company and the Amended Intervening Petition 
of said Company. 


Circuit Court of the United States, District of Kentucky. 


GEORGE 8. Butss et al., Complainants, 
Us. 
THe Kentucky Centrat Rattroap Company, Defendant. 


Now come the complainants and say that they deny that the 
agreement set forth and alleged in said intervening petition was 
made by the Kentucky Central Railroad Company, for they 
Jil say that the stockholders of said company never assented to 
or ratified the same, as required by law. 
lurther answering, the complainants say that they deny that the 
act of March 20th, 1871, of the Legislature of Kentucky was ae- 
cepted by the said The Kentucky Central Railroad Company, and 
they allege that in the absence of said acceptance said act did not 
become a part of the charter of said Kentucky Central Company. 
Further answering, the complainants say that of the bonds issued 
and secured by the mortgage or deed of trust made to themselves, as 
set forth in their bill of complaint herein filed, $779,000, viz., 779 of 
said bonds of the denomination of $1,000 each, were ifsued in ex- 
change for a similar number of bonds of like amount, secured by 
the mortgage of the Covington & Lexington Railroad Company to 
James Winslow, which is set forth in the cross-petition of E. H. Par- 
dee herein filed; suid mortgage was made and said bonds issued in 
1855, and the bonds issued in exchange therefor as aforesaid are 
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entitled, as complainants are advised and here allege, to all the equi- 
ties which belonged to the said original bonds, and therefore are 
superior in right to the alleged lien of the Louisville & Nash- 
112 = ville Company upon the rolling stock of the Kentucky Cen- 
tral Company, and are entitled to be paid in full before 
any part of the proceeds of the sale of the property of the Kentucky 
Central Company or any part thereof shall be appropriated to the 
payment of anv other lien. 
Wherefore the complainants pray the court to dismiss the said 
intervening petition and the amendment thereto. 
RAMSEY, MAXWELL & MATHEWS, 
Solicitors for Complainants. 


And on the 7th day of March, A. D. 1887, the answer of the Ken- 
tucky Central Railroad Company to the intervening and the supple- 
mental intervening bill of the Louisville and Nashville Railroad 
Company was filed herein, which said answer is in words and figures 
as follows: 


United States Circuit Court for the District of Kentucky. In 
Chancery. 


GEORGE 5S. Butss et al., Complainant-, 
versus No. 1651. 
KENTUCKY CENTRAL RAILROAD Co., Defendant. 


Answer of defendant, The Kentucky Central Railroad 
113 Company, to the intervening bill and the supplemental in- 
tervening bill of the Louisville and Nashville Railroad Com- 

pany, filed herein, says: 


] 


This defendant denies that it procured to be passed by the Legis- 
lature of the Commonwealth of Kentucky an aet entitled “An act. 
to amend an act entitled An act to incorporate the Kentucky Central 
Railroad Company,” approved March 20, 1871, and defendant 
denies that under or by virtue of the powers conferred by said act 
it constructed an extension of its line of railroad from Lexington to 
Livingston, or procured to be constructed by the Louisville and 
Nashville Railroad Company the line of railroad from Livingston 
to Jellico in said original and supplemental bill mentioned. 

Defendant denies that the alleged contract between this defendant 
and the Louisville and Nashville Railroad Company set forth in said 
original and supplemental bill was made, or that the debt sued for 
was contracted, or that the said line of railroad between Livingston 
and Jellico were constructed by the Louisville and Nashville rail- 
road under, or that said alleged contract or debt was protected by 

the Sth section of the aforesaid act of the Legislature of Ken- 
114s tucky, or that said alleged debt constitutes a lien upon the 
rolling stock of this defendant or on any of its property. 
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This defendant further states that said act approved March 20, 
1871, was never accepted by this corporation as an amendment of 
its charter, and did not become and is not a part of its charter. — , 

2. 

This defendant denies that it ever made or entered into the con- 
tract with the Louisville and Nashville Railroad Company which is 
mentioned and set forth in the said original and supplemental bill, 
and denies that the said alleged contract mentioned in the said orig- 
inal bill and filed therewith as Exhibit “A” in the act of this de- 
fendant. 

D. 

Defendant says that the Louisville and Nashville Railroad Com- 
pany had no power or authority under its charter to make, execute, 
or deliver the said original contract mentioned and set forth in said 
original and supplemental bill. 


4. 


The defendant, further answering, says, that for the terms of the 
alleged contract mentioned in said intervening bill the defendant 
refers to said instrument itself. 

Defendant, denying that said alleged contract is its act and 

115 ~~ deed, further denies that during all the time since the execu- 

tion and alleged taking effect of the contract set forth in the 

said bill the intervening plaintiff has coneeded or given to defendant 

equal traflic rights with itself over that portion of the Knoxville 

Branch of said) plaintiffs road between Livingston and Jellico 

stations for traffic on and beyond same, or that at any time plaintiff 
has so done. 

Defendant denies that from the time said contract took effect, or 
that at any time since the execution thereof, defendant has exercised 
or been permitted to exercise traflic rights equal to those of plaintiff 
over said branch road between Livingston and Jellico stations by 
transporting freight and passengers over same, as set forth in the 
bill or otherwise. i 

Defendant denies that plaintiff has always been or has at any time 
been ready to have any disagreement arising between plaintiff and 
defendant as to any act or omission under said contract, or as to the 
meaning of its provisions submitted to arbitration, as provided herein, 
or to submit to the award of such arbitrators. 

To the contrary, defendant says that, in violation of the true 

116 intent, meaning, and object of said contract, ifsame be a valid 

contract, plaintiff has steadily and persistently since its exe- 

cution refused to concede or give defendant equal rights of traffic 

with itself over said branch road, and las by its own aets excluded 
defendant from all traffic to and from points beyond said branch. 

Plaintiff has also filed and refused to submit any of the matters 
involved in its said bill to arbitration, as it was bound to do under 
said contract, defore bringing suit. 
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Defendant denies that it is indebted to or became bound to pay 
said plaintiff the sum of thirty thousand dollars or any sum what- 
ever on account of the matters set forth in said bill, or that defend- 
ant agreed or is bound to pay same. 

Defendant, further answering, says that it has no knowledge or 
information sufficient to enable it to form a belief whether or not 
said intervening plaintiff expended for costs of maintenance, repairs, 
and renewals, as set forth in said original and supplemental inter- 
vening bill, and several sums of money therein stated to be expended 
for the purpose aforesaid, but defendant denies that it agreed or 

bound itself to pay the sums of money or any of them set 
117 ~—s forth therein and claimed to be due the plaintiff, and defend- 

ant denies that said intervening plaintiff is entitled to recover 
of this defendant any of the said sums of money. 

The defendant further denies that it caused or procured the in- 
tervening plaintiff to construct the line of railroad mentioned in said 
bill, from Livingston to Jellico, and denies that the contract set 
forth in said intervening bill or the alleged debt set forth therein as 
due by this defendant was made or contracted under or is protected 
by the Sth section of the act of March 20, 1871, mentioned in said 
bili, or that the plaintiff has a lien prior or superior to all others, 
or any lien at all upon the rolling stock or upon any property of 
this defendant. 

5. 

Defendant, further answering, says that from the date of the exe- 
cution of said alleged contract the plaintiff has steadily and persist- 
ently refused to allow or give to defendant equal rights of traffic 
with itself over the said branch road between Livingston and Jellico 
stations for traffic beyond same, but has excluded defendant from 

such traffic, and by its own act has rendered it impossible for 
118 defendant to obtain or compete for traffic from any point be- 

yond Jellico or Livingston stations, or to obtain any advan- 
tage or benefit whatever from such traffic or from said contract; and 
plaintiff by its own act has steadily and persistently disregarded and 
violated said contract in all its essential provisions, and has deprived 
defendant of any possible advantage or benefit arising therefrom, 
and by reason thereof said contract,if valid in its inception, has 
been abrogated, annulled, and is no longer binding upon this de- 
fendant. 

Wherefore defendant prays to be hence dismissed with its reason- 
able costs. ‘ 

THOS. W. BULLITT, 
Att’y for Def't, Ky. Central Railroad Co. 


And on the 7th day of March, A. D. 1887, eame the Louisville 
and Nashville Railroad Company and filed its replication to the an- 
swer of the complainants to its intervening and amended interven- 
ing petition herein ; which said replication is in words as followeth, 
Viz: 
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Replication. 
Circuit Court of the United States for the District of Kentucky. 


GrorRGE 8. Buitss et al., Complainants, 
rs. 
119 KENTUCKY CENTRAL RaILRoapb Co., Defendant. 


The replication of the Louisville & Nashville Railroad Company , 
intervening petitioners, to the answer of complainants, George 5. 
Bliss ef al., to the intervening petition and amended intervening 
petition of said Louisville and Nashville Railroad Company. 
This repliant, for replication to said answer, saith that it will aver 

and approve its said petition and amended petition to be true, cer- 

tain, and sufficient in law to be answered unto, and that the said 
answer is uncertain, untrue, and insufficient to be replied unto by 


this repliant, without this, that any other matter or thing what-. 


soever in said answer contained material or effectual in the law to 
be replied unto, confessed and avoided, traversed or denied, is true ; 
all which matters and things this repliant is and will be ready to 
aver and prove as this honorable court shall direct, and humbly 
prays as in and by its said intervening petition and amended inter- 
veling petition it hath already prayed. 
BARNETT, NOBLE & BARNETT, 
For L. & N. RR. Co. 


And on the 7th day of March, A. D. 1887, came the Louis- 

120.) ville and Nashville Railroad Company and filed its replieca- 

tion to the answer of the defendants to its intervening and 

amended intervening petition herein, which said replication is in 
words as follows, viz: 


Replication. 
Circuit Court of the United States for the District of Kentucky. 


GEORGE S. Briss et al., Complainants, 
TS, 
KENTUCKY CENTRAL RAILROAD Company, Defendant. 


The replication of the Louisville & Nashville Railroad Company, 
intervening petitioner, to the answer of defendant, Kentucky Cen- 
tral Railroad Company, tothe intervening petition and amended 
intervening petition of said Louisville & Nashville Railroad Com- 
pany, 


This repliant, for replication to said answer, saith that it will aver 
and approve its said petition and amended petition to be true, cer- 
tain, and sufficient in law to be answered unto, and that the said 
answer is uncertain, untrue, and insufficient to be replied unto by this 
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repliant, without this, that any other matter or thing whatsoever 
in said answer contained material or effectual in the law to be re- 

plied unto, confessed and avoided, traversed or denied, is true ; 
121 all which matters and things this repliant is and will be 

ready to aver and prove as this honorable court shall direct, 
and humbly prays as in and by its said intervening petition and 
amended petition it hath already prayed. 

BARNETT, NOBLE & BARNETT, 
For L. & N. R. R. Co. 


Burss and Gates, Trustees, vs. THe Ky. Centra R’y Co. 


Onm otion of intervenor, The Louisville & Nashville Railroad 
Company, it has leave to retake the depositions of Milton H. Smith, 
Cushman Quanvier, R. E. Sewell, C. F. Morrell, and C. E. Raney. 

Upon due notice to complainants and defendant or their respect- 
ive counsel, and iv like motion of said Louisville and Nashville 
Railroad Company, it has the further time until the Ist day of June 
next to complete the taking of its depositions in the above-styled 
action. 


Biuiss and Gates vs. THe Ky. Centra R’y Co. 


By agreement the matters and questions arising under the 

122) internor of The Louisville & Nashville Railroad Company 

in the above-styled case are specially set for hearing at cham- 

ber-, in Cincinnati, Ohio, June 2, 1887, before Justice Stanley Math- 
ews & Hon. Howell E. Jackson, circuit judge. 


Briss and Gates vs. Kenrucky CeEnTRAL R. R. Co. 


This day came the Louisville & Nashville R. R. Co., by their 
attorneys, Messrs. Barnett, Noble and Barnett, and, by leave of 
court, filed herein its second supplementai bill and five exhibits 
thereto, numbered, respectively, from one to five. 

Came the trustees, Geo. 8S. Bliss and Isaac E. Gates, by Wim. M,. 
Ramsey, Esq., and entered their appearance herein. 

The second supplemental petition mentioned in the foregoing 
order is in words and figures as follows, viz: 


To the honorable tie judges of the circuit court of the United States 
fur the district of Kentucky, in chancery sitting : 
Your orator, the Louisville & Nashville Railroad Company, by 
leave of court first obtained, brings this its second supple- 
123 =mental intervening biil of complaint against the Kentucky 
Central Railroad Company and George 8. Bliss and Isaac E. 
Grates, trustees; and thereupon your orator shows unto your honors 
that your orator, the Louisville & Nashville Railroad Company, and 
the said Kentucky Central Railroad Company are each corporations 
incorporated and organized by and under the laws of the Common- 
Wealth of Kentucky, with power and authority to contract and be 
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contracted with and to sue and be sued, and are citizens of said 
Commonwealth; that said George 5. Bliss is a citizen of the State of 
New York, and said Isaac E. Gates is a citizen of the State of New 
Jersey. 

Your orator says that said Geo. 8. Bliss and Isaac E. Gates, as 
trustees, on the 28th day of January, A. D. 1556, filed their bill of 
complaint in this honorable court against said Kentucky Central 
Railroad Company, wherein they, as trustees thereunder, set up and 
sought to have foreclosed a certain mortgage on the railroad, rolling 
stock, &c., of said Kentucky Central Railroad Company, therein de- 

scribed, alleged to have been executed and delivered by said 
124° railroad company to said Bliss and Gates, as said trustees, to 

secure the payment of six thousand and six hundred of said 
company’s bonds of one thousand dollars each, and to have said 
railroad and its rolling stock, &c., sold and the proceeds of said sale 
applied in satisfaction of six thousand and thirty-seven of said 
bonds. 

No answer having been filed to said bill of complaint, your ora- 
tor, by leave of court, on the — day of , A. D. 1886, filed in 
said suit its intervening bill, making complainants, George S. Bliss 
and Isaac E. Gates, as trustees, and defendant, said Kentucky Cen- 
tral Railroad Company, defendants thereto, therein setting up and 
relying on a certain written contract executed by and between your 
erator and said Kentucky Central Railroad Company on the Sth 
day of August, A. D. 1854, a copy of which contract was filed with 
and made part of said intervening bill as Exhibit “A,” by and 
under which contract your orator claimed that said Kentucky Cen- 
tral Railroad Company was indebted to your orator in the sum of 
$75,952.25, 860,000 thereof for interest on one million dollars, one- 

half ofthe cost of the railroad from Livingston to Jellico, up to 
125 December Ist, 1855, and that to secure the payment of said 

suin of 875,952 it had a hen on the rolling stock of the rail- 
road of said Kentucky Central Railroad Co. therein deseribed under 
the Sth section of the amended charter of said company, approved 
Mareh 20th, 1871, superior to any lien of said trustees under their 
said mortgage. 

A demurrer was filed to said intervening bill by said Bliss and 
Gates, trustees, and by said Kentucky Central Railroad Company, 
and said demurrers were by the court overruled, and no other plead- 
ings haveing been filed in said suit by either of said parties. 

Subsequently, to wit, on the 22d day of January, 1887, your orator 
filed in this court its supplemental intervening bill of complaint, 
setting up therein and asserting its claims under aforesaid contract 
to $60,000, the annual interest due on one million dollars, one-half 
the cost of the construction of the railroad from Livingston to Jellico 
aforesaid, from and including December, 1885, to and including the 
month of November, 1886, and one-half the costs of maintenance, 
repairs, and renewals on said road during that time, amounting 
to the sum of $15,421.95, and asserting a lieu to secure said sums 
of money under the Sth section of the amended charter of the 
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Kentucky Central Railroad Company, approved March 20, 
126 =1871, which section was therein recited, and prayed for the 

enforcement of its lien against the rolling stock of said road 
and the proceeds of the sale thereof. 

Answers were filed to said intervening bill and supplemental inter- 
vening bills by complainants, Bliss and Gates, and by the Kentucky 
Central Railroad Company, respectively; and thereafter, to wit, on 
the 23rd day of April, 1857, under the order and decree of this court 
in this action, said road and its rolling stock were sold at public sale 
to the highest and best bidder, the rolling stock bringing at said sale 
over two hundrea and five thousand dollars, the purchase price for 
which was part cash, balance on secured notes or bonds, which eash, 
notes, or bonds are now In the hands of the receiver in this ease, sub- 
ject to the order of this court and to the liens aforesaid of this inter- 
vener. 

Your orator says that both it and the said Kentucky Central Rail- 
road Company are bound by the covenants and agreements contained 
in the written contract, copy of which is filed with and made part of 
its intervening bill herein, forthe term of twenty-five vears from and 

after the Ist day of September, 1554, and that your orator 
127 ~—s has during all the time since September Ist, 1884, to the pres- 

ent time, in compliance with the terms of said contract, con- 
ceded and given said Kentucky Central Railroad Company equal 
traflie rights with itself in every respect over said line of railroad 
between Livingston aforesaid and Jellico aforesaid for all the traffie 
between all points on and beyond, with the privilege to the said Ken- 
tucky Central Railroad Company of running its own trains over 
said road under its own trainmen, at its own cost and expense, and 
in accordance with schedules satisfactory to itself, and it has during 
all that time been ready to concede and vive to said Kentucky Cen- 
tral railroad trains equal rights with its own trains of the same 
class on and over said road, and has during that time performed 
and complied with all the covenants and agreements of said contract 
by it to be performed and — be complied with. 

And your orator says that in consideration of the compliance by 
your orator of the covenants and agreements of the contract afore- 
said and of the construction by it at its own costs of the said rail- 
road between Livingston and Jellico aforesaid said Kentucky Cen- 

tral Railroad Company in and by said contract became bound 
12s and promised to pay your orator, in addition to the sums set 

up in intervening and supplemental intervening bills, $30,000 
as the interest on one million dollars, the one-half the cost of the 
construction, &c., of the road from Livingston to Jellico, from De- 
cember 1, 1886, to June 1, 1887; and your orator says In conse- 
quence of the sale of said rolling stock as aforesaid before said first 
day of June it claims and is entitled out of the proceeds of the 
sule thereof to recover such proportion of the sum of $30,000 as the 
time from December 1, 1886, to April 23, 1887, bears to the time 
from said September 1 to June 1, 1887, which is $23,571.47, which 
sum is due and unpaid. 
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And in and by said contract said Kentucky Central Railroad Co. 
also became bound and promised to pay your orator monthly for 
and during each month from and including the month of Decem- 
ber, 1886, to and including the month of March and up to the 25rd 
day of April, 1887, one-half of the cost of the maintenance, repairs, 
and renewals of said road between Livingston and Jellico aforesaid, 
not including the repairs and renewals of station buildings, plat- 
forms, and other buildings not required by said Kentucky Central 
Railroad Co. : 

In the exercise of the franchise conveyed said payment to 
129 be made as soon after the close of each month as the accounts 

could be rendered, not later than the 25th of the sueceeding 
month. 

And your orator says it has paid for such maintenance, repairs, 
and renewals from and including the month of December, 1886, to 
and including the month of March and up to the 23rd day of April, 
1887, $14,200.20 as follows, to wit: 

For the month of December, A. D. 1886, the sum of $3,530.29 ; for 
the month of January, A. D. 1887, the sum of $2,388.66; for the 
month of February, A. D. 1887, the sum of $2,546.46; for the month 
of March, A. D. 1887, the sum of $2,552.05, and for the month of 
April up to the 25rd day thereof the sum of $3,582.74. 

An itemized account of aforesaid costs and expenses of such main- 
tenance, repairs, and renewals for each of said months, except for 
the month of April, was, on the — day of and before the 25th day 
of the succeeding month, duly rendered and presented by your 
orator to the Kentucky Central Railroad Company, and payment 
of one-half the amount thereof was then and there demanded, which 
payment was refused, and the one-half of each of said monthly ae- 
counts so owing and due by said Kentucky Central Railroad Com- 

pany to vour orator, amounting in all, the §, to the sum of 
150) 87,100.10, is wholly unpaid. 

Said montily itemized account- are filed herewith and 
made part hereof, marked Exhibit 1, “ Exhibit 2,” Exhibit 3, Ex- 
hibet 4, and Exhibit 5, respectively. 

Your orator says by and under the Sth section of an act amenda- 
tory to the charter of said Kentucky Central Railroad Company, 
approved March 20, 1871, which section is in these words, to wit : 

“That to the extent of all claims of persons for injuries to stock 
or person or for material furnished to said company or for breach 
of contract the claimant shall have a lien upon the rolling stock of 
said company, any mortgage to the contrary notwithstanding "— 

It had a lien on the rolling stock of said Kentucky Central Rail- 
road Company used on or in connection with its railroad, extending 
from Covington, in Kenton county, Kentucky, to Livingsfon, Rock- 
‘astle county, in the same State, it being the same and all the roll- 
ing stock embraced in the aforesaid mortgage from said company 
to Bliss & Gates, trustees until the sale of said stock under the de: 
cree of this court herein as aforesaid, and now has a lien on the pro- 

ceeds of the sale of said stock as aforesaid for the security of 
131 its aforesaid debt, and and said lien is prior and superior to 
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the lien of said trustees and cestui que trust under said mort- 
gage, and said lien existed as a lien prior and superior to all others 
on said rolling stock up to the time of the sale thereof as aforesaid, 
and now exists on the proceeds of the sale thereof to secure the pay- 
ment of the debts and claims set up by your orator against said 


' Kentucky Central Railroad Company in its original and supple- 


mental intervening bills. 

And your orator says that the extension of the railroad of the 
Kentucky Central Railroad Company from Lexington, Kentucky, to 
Livingston aforesaid was authorized to be and was constructed by it, 
and the money therefore raised and the aforesaid mortgage and the 
bonds it was given to secure were executed, delivered, and accepted 
under and by virtue alone of the aforesaid amended charter of said 
railroad company, approved Mareh 20th, 1871, as aforesaid, and said 
amendment was procured to be enacted and was accepted by said 
company, and is in fall foree and effect. 

This intervener says that the date and time of execution of the 

contract between it and Kentucky Central railroad, filed with 
132. and set up and relied on in its intervening bill herein, is 

there incorrectly stuted to be the 9th day of May, 1884, and in 
its supplemental intervening bill is stated to be the 9th day of Au- 
gust, ISS4, whereas the true date and time of execution of said con- 
tract was and is August 8th, 1884, and it asks that said erroneous 
date may be corrected. 

Wherefore your orator prays that this may be taken as its second 
supplemental intervening bill herein; that said Kentucky Central 
Railroad Company be adjudged to be indebted to your orator, be- 
sides the sum set out in the original and supplemental intervening 
bills, the following sums, to wit: $23,571.47 and $7,100.10, as here- 
inbefore stated, with interest thereon from the maturity of said debts; 
that it be adjudged a lien to secure the payment of said debts on 
the aforesaid rolling stock of said company and on the proceeds of 
the sale thereof superior to any lien secured by aforesaid mort- 
gage; that it also have a lien superior to said mortgage lien on the 
value of the use of said rolling stock while it is in the hands of and 

operated by the receiver, aud out of the proceeds of the sale 
i353 of said rolling stock and the money obtained by the receiver 

for the use of the same while in his hands this intervener's 
debt aforesaid, with interest, may be satisfied, and that it have such 
other and further relief in the premises as to your honors will seem 
meet. 

May it please your honors to grant under your orator a writ of 
subpcena, to be directed to the said Kentucky Central Railroad Com- 
pany and said George S. Bliss and said Isaac E. Gates, trustees, 
thereby commanding them and each of them, at a certain time and 
under a certain penalty therein to be limited, personally to appear 
before this honorable court, and then and there full, true, and perfect 
answer make, but not under oath, to all and singular the premises. 

BARNETT, NOBLE & BARNETT, 
Solicitors for Lou. & Nash. R. R. Co. 
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And ona day following, to wit, on the 2d day of June, the answer of 
the complainants to the second amended intervening bill of the 
Louisville & Nashville Company and amended answer to the origi- 
nal intervening bill and first amended bill of said company was 
filed herein. Said answer is in words and figures as follows, viz. : 


134 Cireuit Court of the United States, District of Kentucky. 


GrorGe 8. Briss et al., Complainants, ) 
r om | \ No <a 
PHe Kentucky Centrat Ratiroap Company et al, ei aes 
fendants. 


Answer of the complainants to the second amended intervening bill 
of the Louisville & Nashville Railroad Company and amended 
answer to the original intervening bill and the first amended bill 
of said Louisville and Nashville Co. 


Now comes the complainants, for answer to the second intervening 
bill or petition of the Louisville & Nashville Railroad Company and 
for amended answer to the firstamended intervening bill and the orig- 
inalintervening bill or petition ofsaid company,and say that they deny 
that the contract set forth in said several intervening petitions was 
made by the Kentucky Central Railroad Company ; and they deny that 
it was a valid agreement under the Jaws of Kentucky, if made; (they 

deny that said Louisville and Nashville Company kept the 
135 = said agreement, but aver that they violated it by increasing 

the rates and charges for the transportation of freights from 
Milldale, in Kenton county, Kentucky, to Cincinnati to such an ex- 
tent that it was Impossible for said Kentucky Central Railroad Com- 
pany to transport freights between Jeilico and Livingston, and that 
said increase in rates was made for the purpose of preventing said 
Kentucky Ceniral Railroad Company from so transporting mer- 
chandise or other property between said points). 

Complainants further say that they deny that said agreement, if 
made and if valid and if violated, would give the said Louisville 
and Nashville Company any lien upon the rolling stock of said 
Kentucky Central Railroad Company, and they deny the alleged 
existence of any such lien, and aver that the lien of the complain- 
ants, as set forth in their bill, is superior to any and all other liens 
upon any of said property except that of Edward Pardee; wherefore 
complainants pray that said intervening petitions may be dismissed. 


And on the same —, to wit, on the 2nd day of June, A. D. 

136 1587, the answer of the defendant to the second amended bill of 

the Louisville & Nashville Railroad Company was _ filed 

“maa which said answer is in words is in words and figures as fol- 
ows : 
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Answer of Ky. Central R. R. Co. 
U.S. Cireuit Court, Dist. of Kentucky. 
Buss & Gates vs. KENTUCKY CENTRAL R. R. Co. ef al. 


The Kentucky Central Railroad Co., for answer to the second 
amended intervening petition filed herein by the Louisville & Nash- 
ville R. R. Co. on May 12, 1887, repeats each denial and each alle- 
gation of its answer to the original and first amended bill of said 
Louisville and Nashville R. R. Co. and applies same to said second 
amended bill as fully as — said denials and allegations were fully 
written herein, and def’t prays to be here dismissed with its costs. 

THOS. W. BULLITT, 
For Ky. Central R’y Co. 


And on the same day, to wit, on the 2d day of June, A. D. 
137 +1887, the Louisville and Nashville Railroad Con:pany filed 
herein its replication to the foregoing answers, as follows, viz : 


Replication. 
Circuit Court of the United States for the District of Kentucky. 


(GEORGE S. Briss et al., Complainants, 
vs. 


Kentucky CentrRAL Rartroap Company, Defendant. 


The replication of the Louisville and Nashville Railroad Company, 
intervening petitioner, to the answer of complainants, George 8. 
Bliss ef al., to the second amended intervening petition of said 
Louisville & Nashville Railroad Company. 


This repliant, for replication to said answer, saith that it will aver 
and approve its said second amended intervening bill to be true, 
certain, and sufficient in law to be answered unto, and that the said 
answer is uncertain, untrue, and insufficient to be replied unto by 
this repliant, w ithout this, that any other matter or thing whatsoever 
in said answer contained material or effectual in the law to be re- 

plied unto, confessed and avoided, traversed or denied, 1} 
138 true; all which matters and things this repliant is and will 
be ready to aver and prove as this honorable court shall 
direct, and humbly prays as in and by its second amended inter- 
vening petition it hath already prayed. 
BARNETT, NOBLE & BARNETT, 
Counsel for L. & N. R. R. Co 
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Replication. 
Circuit Court of the United States for the District of Kentucky. 


GeorGE S. Briss et al., Complainants, 
vs. 


Kentucky CenrraL Rattroap Company, Defendant. 


The replication of the Louisville & Nashville Railroad Company, in- 
tervening petitioner, to the answer of defendant, Kentucky Central 
Railroad Company, to the second amended intervening petition of 
said Louisville & Nashville Railroad Company. 

This repliant, for replication to said answer, saith that it will aver 
and approve its said second amended intervening bill to be true, 
certain, and sutlicient in law to be answered unto, and that the said 

answer is uncertain, untrue, and insuflicient to be replied unto 

139 by this repliant, without this, that any other matter or thing 

whatsoever in said answer contained material or effectual in 

the law to be replied unto, confessed and avoided, traversed or de- 

nied, is true: all which matters and things this repliant is and will 

be ready to aver and prove as this honorable court shall direct, and 

humbly prays as in and by its second amended intervening petition 
it hach already prayed. 

BARNETT, NOBLE & BARNETT. ° 


And on a day following, to wit, on the 10th day of June, A. D. 
1887, the following order was entered herein, viz: . 


Geo. S. Briss and Isaac kk. Gates, Trustees, 
Us. 


Ture Kentucky CentrraL R. R. Company. 


Yhis action came on to be heard at this term, as to the debts set 


up and lien asserted by the intervener, The Louisville and Nashville’ 


Railroad Company, in its three intervening bills against the com- 
plainants, Bliss and Gates, trustees, and the defendant, The Ken- 
tucky Central Railroad Company, and was argued by counsel for 
the respective parties; and thereupon, upon due consideration 
thereof, the court being fully advised in the premises, finds that the 

eighth section of the amended charter of the Kentucky Cen- 
140 tral Railroad Company, approved March 20, 1871, does not 

embrace and create a lien in favor of the claims of the said 
The Louisville and Nashville Railroad Company, asserted in said 
several intervening petitions, and that said intervening petitioner 
has, therefore, no lien upon the property of the said Kentucky Cen- 
tral Railroad Company or any part thereof to secure the payment 
of said alleged indebtedness, and that the equity of the cause is 
therefore with the complainants and with the Kentucky Centra 
Railroad Company. 


THE KENTUCKY CENTRAL RAILROAD CO. ET AL., &@. ays) 

It is therefore considered, adjudged, and decreed that the said in- 
tervening petitions of the said The Louisville and Nashville Rail- 
road Company be, and the same are hereby, dismissed at the costs 
of said Louisville and Nashville Railroad Company. 

Nothing herein contained shall be construed to prevent the said 
Louisville and Nashville Railroad Company from prosecuting its 
action at law for the recovery of the said several sums set forth in 
its said intervening petitions; and it is hereby found and certified 
that said several claims are in excess of the sum of five thousand 
($5,000.00) dollars, exclusive of interest and costs. 

The said The Louisville and Nashville Railroad Company ex- 
cepts to said finding and decree and prays an appeal to the Su- 
preme Court of the United States, which is granted, and it is per- 
mitted to execute an appeal bond in the sum of one thousand 
($1,000) dollars. 


141 And on June 14th, A. D. 1887, the following bond was 
filed herein, viz: 


Circuit Court of the United States, District of Kentucky. 


Briss & Gates, Trustees, 
Us. 


THe Kentucky CENTRAL RAILROAD Co. 


Know all men by these presents that we, The Louisville & Nash- 
ville Railroad Company, principal, and John A. Carter, surety, are 
held and firmly bound unto The Kentucky Central Railroad Com- 
pany and the complainants in the sum of one thousand dollars, to 
be paid to the said Kentucky Central Railroad Company and the 
complainants, — executors or administrators; to which payment, 
well and truly to be made, we bind ourselves and each of us, jointly 
and severally, and our and each of our heirs, executors, and admin- 
trators, firmly by these:presents. 

Sealed with our seals and dated this eleventh day of June, A. D. 
1887. 

Whereas the above-named Louisville and Nashville Railroad 
Company, intervener, hath prosecuted an appeal to the Supreme 
Court of the United States to reverse the decree rendered in the 
above-entitled suit by the circuit court of the United States for the 
district of Kentucky, at Covington, against it so far as it adjudges 
and decrees that the intervener is not entitled toa lien to secure 

its debts in its intervening petitions set out: 
142 Now, therefore, the condition of this obligation is such that 
if the above-named Louisville and Nasliville Railroad Com- 
pany shall prosecute its said appeal to effect and answer all costs if 
it shall fail to make good its plea, then this obligation shall be void ; 
otherwise the same shall be and remain in full force and virtue. 


JOHN A. CARTER. [t. s.] 
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Extine Norton, to be read as evidence in said intervening petitioner's 
behalf on the trial of the above-entitled suit, and shall adjourn from 
day to day, if necessary, until completed. 
BARNETT, NOBLE & BARNETT, 
146 For L. & N. R. R. Co. 
THOMAS W. BULLITT, 
For K’y Central R’y Co. 


Circuit Court of the United States for the District of Kentucky. 
Buss & Gates vs. Toe Kentucky — RarILtroap Co. 


STATE oF NEW YORK, 
Southern District of New York, 
City and County of New York: 


EckstEIN Norvon, a witness called on behalf of the Louisville and 
Nashville Railroad Company, the intervening petitioner herein, and 
residing iu Richmond county, in the State of New York, more than 
one hundred miles from the place where this cause is to be tried, 
being duly cautioned and sworn to tell the whole truth and being 
carefully examined by Jonny L. CapwaLaper, Esquire, of counsel for 
the said intervening petitioner, did depose and say as follows: 


() Please state your occupation and position in the years 1884 
and 1SS5. 
147 A. I was vice-president of the Leuisville and Nashville 
Railroad Company. IL became connected with the company 
as vice-president about the month of October, 1884, and so con- 
tinued until the autum- of 1886, when [ was elected president, which 
place I now hold. | 
Q. I cali your attention to the contract between the Kentucky 
Central Railroad Company and the Louisville and Nashville. Rail- 
road Company, bearing date on or about August Sth, 1884, for the 
joint use of a portion of the road of the Louisville and Nashville 
Company between Livingston and Jellico and ask whether any sum 
was paid to you in the autumn of 18584 under this contract; and, if 
so, the details concerning the payment, the manner of payment, and 
the date on which said payment was made? 
A. Under date of December Ist, 1854, a letter was addressed to 
C. P. Huntington, Esquire, president of the Kentucky Central Rail- 
road Company, a copy of which is annexed, marked “ Exhibit No. 1, 


A.W. A., of this date,” requesting the payment of fifteen thousand 


dollars, due December Ist, for the three months which had then 
transpired, as provided by said contract, and on the 4thof Decem- 
ber Mr. Huntington sent to this office a check for fifteen thou- 
148 sand dollars in payment of the quarterly payment due De- 
cember Ist. That check was endorsed in the usual way, 
passed through our bank account, was collected, and placed to the 
credit of the company. 
Q. After this payment wasany further amount paid to you or any 
further demand made by you for further rent? 
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A. When the next payment came due, as I remember, on the first 
of March and some little time after that date, a request for payment 
in some form was made to Mr. Huntington; I cannot say whether 
it was by letter or messenger, but the amount was not received. 

(). What next took place on this subject ? 

A. The amount due not having been paid, on or about the 11th 
of April I called on Mr. Huntington in person, at his office, in the 
Mills building, in this city. I had already received a copy of a letter 
of Mr. M. H. Smith, the then president of the Louisville and Nash- 
ville road, addressed to Mr. Huntington, on that subject, and at this 
time I had quite a conversation with him in regard to the agree- 
ment and lease for the joint use of the Knoxville Branch, being the 

agreement to which reference has been made. Mr. Hunting- 
149 ton at that time informed me that he had received a letter 

from Mr. M. H. Smith, a copy of which letter I had also re- 
ceived and had read. Mr. Huntington said that he did not see how 
the Kentucky Central railroad could pay the money agreed to be 
paid by this lease, as their business from that line amounted to little 
or nothing, and he named some very small amount of business— 
a few cars per day. 

Ile said that if the Kentucky Central had the money he would 
favor their continuing the lease and standing by their contract, but 
that they did not have the means, and that he was unwilling to ad- 
vance the money for that purpose. He also said that the Kentucky 
Central had an arrangement with the East Tennessee, Virginia and 
Georgia railroad by which that company was obliged to pay some 
portion of this sum, and that the East Tennessee, Virginia and 
Georgia Railroad Company did not wish to appear in the contract, 
and for that reason the contract was made with the Kentucky Cen- 
tral alone. He referred in that connection to some amount which 
was due the Kentucky Central by the East Tennessee, Virginia and 

Georgia, and which he said they could not collect, as the re- 
150 ~~ ceiver stated that he had no authority to adjust a matter of 
that kind. 

Q. Have you given the substance of the conversation between Mr. 
Huntington and yourself on this subject ? 

A. Yes; the conversation was somewhat long, but I think [ have 
given the substance of the conversation on this point. At some time 
Mr. Huntington made some general statements about the business 
which they did not receive, but Iam inclined to think that no con- 
versation on this point took place at this interview. If any such did 
I cannot remember it. 

(. Were any further demands made after this time for the pay- 
ment of these quarterly sums? 

A. Under date of the 29th of May I, as vice-president, wrote to 
Mr. Huntington a letter, a copy of which is annexed and which is 
marked “ Exhibit No. 2 of this date, A. W. A.,” by which I requested 
the payment of the fifteen thousand dollars due on the Ist of March 
and the fifteen thousand dollars which would fall due on the first 
day of June. This amount was not paid, and on the 10th day of 
December following I again addressed Mr. Huntington a letter, 
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copy of which is hereto annexed, marked “ Exhibit No. 3, A. 
151) =~W.A.,” by which I requested the payment of the fifteen thou- 

sand dollars due on the Ist of March and the fifteen thousand 
dollars which would fall due on the first day of June. This amount 
was not paid, and on the 10th of December following I again ad- 
dressed Mr. Huntington a letter, a copy of which is herete annexed, 
marked “ Exhibit No. 3, A. W. A., of this date,” in which I requested 
the payment of the amount of thirty thousand dollars already due 
and of the further amounts up to and including December first, 
1885, aggregating in all at that time sixty thousand dollars, and 
these amounts have not been paid. 


EX. NORTON. 


Subscribed and sworn before me this 4th day of May, A. D. 1887. 
A. M. ANDREWS, 
Notary Publie(21), N. Y. City & Co. 


New York Office, 50 & 52 Exchange Place, rooms 25, 24, 25, & 26. 
Ex. Norton, vice-president. 
New York, December 1st, 1854. 
C. P. Huntington, Esqr., pres’t Ky. Central R. R. Co., 25 Broad St., 
city : 
152 Dear Str: Our Louisville office has requested us to collect 
the quarterly payment due to-day ($15,000) under the agree- 
ment with your Co. dated Aug. Sth, 1Ss4. 
Will you, therefore, kindly send check for the amount to order of 
this Co., and oblige, 
Yours truly, 
(Sig.) Ss. H. EDGAR, 
| Manager, &e. 
Exhibit No 1, Mav 4th, ’87, A. W. A. 


Copy. 


Louisville & Nashville Railroad Co., New York office, 50 & 52 Ex- 
change Place, rooms 23, 24, 25, & 26. . 


Ex. Norton, vice-president. 

May 29, 1580. 
C. P. Huntington, Esq., pres’t Kentueky Cent. R. R. Co., 23 Broad St.- 
Dear Stk: Our Louisville office has requested us to notify you 
to send cheque to this office for the rent past due, $15,000, and the 
rent due Ist prox., $15,000, under agreement with your Co. 
153 = dated August Sth, ISS4. Will you, therefore, kindly send 
cheque on Monday next for $30,000 to order of this Co., and 

oblige, 
Yours truly, 
(Sig.) EX. NORTON, Viee-Pres't. 


Exhibit No. 2, May 4, ’87, A. W. A. 
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(Copy.) 


Louisville & Nashville Railroad Co., New York office, 50 & 52 Ex- 
change Place, rooms 23, 24, 25, & 26. 


Ex. Norton, vice-president. 


DECEMBER 10, 1885. 
C. P. Huntington, Esq., pres’t Ky. Cent. R. R. 

Dear Sir: The rent of the Knoxville Branch of the railroad of 
this Co., leased to you, due June 30, 1885, $50,000, for which de- 
mand has already been made, and the rent of same branch due Dec. 
Ist, 1885, $30,000, are both still unpaid, and we have to request the 
immediate payment of said rent, which is already overdue a much 
longer time than is excusable, & we trust that no further demand 
will be necessary and that you will promptly enclose your cheque 
for the amount due, $60,000. 

Yours truly, 


(Sig.) EX. NORTON, Vice-P't. 
Exhibit No. 4, May 4, ’87, A. W. A. 


154 Cireuit Court of the United States for the District of Kentucky. 
Biuiss & Gates vs. Kentucky CENTRAL RAILROAD COMPANY. 


STaTE OF New YORK, 
Southern District of New York, 88: 
City and County of New York, 


| hereby certify that on the 4th day of May, A. D. 1887, before me, 
Arthur W. Andrews, a notary public duly appointed for and resid- 
ing in the city and county of New York, in the State of New York, 
personally appeared, pursuant to the notice hereto annexed, between 
the hours of 10 o’clock a. m. and 5 o’clock p. m., the witness named 
in said notice, and John L. Cadwalader, Esquire, appeared as coun- 
sel for the Louisville and Nashville Railroad Company, the inter- 
vening petitioner in the above-entitled cause, and the said Eckstein 
Norton, being by me first duly cautioned and sworn to testify the 
whole truth and being carefully examined, deposed and said as ap- 
pears by the depositions hereto annexed. 

And I hereby further certify that the said deposition was 

155 then and there taken in my presence by a setenographer, and 

was, after it was reduced to type-writing, read over to said 

witness in my presence and subscribed by him, and the same has 

been retained by me for the purpose of sealing up and directing the 
same to the clerk of this court, as required by law. 

And I further certify that the reason why the said deposition was 
tuken was that the said witness resides in Richmond county, in the 
State of New York, more than one hundred miles from the city of 
Covington, in the State of Kentucky, the place where this cause is 
to be tried. 
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And I further certify that I am not of counsel or attorney to 
either of the parties, nor am I interested in the event of the same. 

And I further certify that the fee for taking said deposition, $10.00, 
has been paid to me by the intervening petitioner, and the same is 
just and reasonable. 

In testimony whereof I have hereunto set my hand and natorial 
seal, at the city of New York, in the county of New York and State 
of New York, the 4th day of May, A. D. 1887. 

f[sear. | A. W. ANDREWS, 
Notary Public (21), N. Y¥. C. & Co. 


156 STATE OF NEW YORK, 
City and County of New York, | ss 
I, James A. Flack, clerk of the city and county of New York, also 
clerk of the supreme court for the said city and county, the same 
being a court of record, do hereby certify that A. W. Andrews, before 
whom the annexed deposition was taken, was, at the time of taking 
the same, a notary public of New York, dwelling in said city and 
county, duly appointed and sworn and authorized to administer 
oaths to be used in any court in said State and for general purposes ; 
that Iam well acquainted with the handwriting of such notary, 
and that his signature thereto is genuine, as | verily believe. 
In test' mony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 7 day of May, 1887. 
[SEAL. | JAMES A. FLACK, Clerk. 


And on the same day, to wit, the 15th day of May, 1887, certain 
depositions on behalf of the Louvisville & Nashville Company file- 
herein, which said depositions are in words and figures as follows : 


157 Notice. 
Circuit Court of the United States for the District of Kentucky. 


Buiss & Gates, Plaintiffs, 
vs. 
KENTUCKY CENTRAL Rattroap Company, Defendants. 


The defendant, The Kentucky Central Railroad Company, and 
Thomas W. Bullitt, its counsel; the plaintiffs, Bliss and Gates, and 
Ramsey, Maxwell, and Mathews, its counsel, and Thomas W. Bul- 
litt, acting for them at their request, and Edward Pardee, trustee, 
and Robert Ramsey, his counsel : 

You are hereby notified that intervening petitioner, Thé Louis- 
ville & Nashville Railroad Company, will attend at the office of the 
Louisville & Nashville Railroad Co., on the northeast corner of 
Second & Main streets, Louisville, Kentucky, on Thursday, April 
28, 1887, at 10 o'clock a. m. thereof, to take the deposition- of H. M. 
Smith, A. M. Quarrier, Cushman Quarrier, Littleton Cook, and 
others, and at county clerk’s office of Madison county, at Richmond, 


Re 


wd | « 


THE KENTUCKY CENTRAL RAILROAD CO. ET AL, &€. 63 


Kentucky, at 10 o’clock a. m., on Saturday, April 30, 1887, to take 
the deposition of the clerk of said court and a former judge, to be 
read as evidence in said intervening petitioner's behalf on the trial 
of the above-entitled suit, and shall adjourn from day to day, if 
necessary, until completed. 
158 BARNETT, NOBLE & BARNETT, 
For L. & N. R. R. Co. 


Notice accepted for compl. and Pardee. 
RAMSEY, M. & M., 
ROBERT RAMSEY. 


The deposition of Thomas Thorpe, taken on the 30th day of April, 
1887, at the county court, clerk’s office of Madison Co., State of 
Kentucky,in Richmond, Kentucky, on the notice hereto attached, 
to be read as evidence on behalf of the Louisville and Nashville 
Railroad Company in the action of Bliss & Gates against The 
Kentucky Central Railroad Company, pending in the circuit court 
of the United States for the district of Kentucky. 


The witness, being first duly sworn, deposes and says: 


Examined by TyLer Barnett, counsel for Louisville & Nash- 
ville Railroad Company : 
(. What is your name, residence, and occupation ? 
A. My name is Thos. Thorpe; am clerk of the Madison county 
court, and reside in Richmond, Ky. 
Q. How long have you been clerk of the Madison county court? 
A. Since the 14th day of August, 1582. 


159 (). Who is the custodian of the records of the Madison 
county court ? 
A. Iam. | 


Q. I show you a record and ask you if you have seen it hereto- 
fore; if so, state what it is. 

A. I have seen it; it is a copy of the proceedings had in the Mad- 
ison county court with regard to the Kentucky Central Railroad 
Company, the subscription made by the county to the said company, 
and the issuing of the bonds, paying of the subscription and receipt 
for same; also agreement with the county court made by said com- 
pany. 

Q.5. Who made the said record, and does it correctly or incor- 
rectly show the proceedings had in said county court in reference to 
said subscription ? 

A. 5. I made the record, and it correctly shows the proceedings of 
said court in reference to said subscription. 

Q. 6. Does it or not embrace ull the papers filed in and orders en- 
tered in the matter of subscription of Madison county to the Ken- 
tucky Central Railroad Company ? 

A. 6. It does. 

(). 7. Will you file said record with your deposition and make it 
a part thereof? 
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A. 7. Yes, sir; I file it and make ita part of my deposition, marked 
“ Exhibit A.” 
160 Q. 8. Where do the lines of the Kentucky Central Railroad 
Company run? 

A. 8. From Covington, Ky., through Cynthiana and Paris to Lex- 
ington, in Kentucky, and from Paris through Winchester and Rich- 
mond to Lexington, in Kentucky, and from Maysville through Car- 
lisle and Millersburg and Paris to Lexington, in Kentucky. 

Q. 9. What are the terminal points of the Kentucky Central rail- 
road ? 

A. 9. Covington and Lexington, in Kentucky. 


THOS. THORPE. 
STATE OF KENTUCKY, | 

Madison County,  § 

I, H. J. F. Turner, an examiner in and for the county and State 
aforesaid, do certify that the foregoing deposition of Thomas Thorpe 
was taken by me at the time and place mentioned in the caption and 
notice hereto attached ; that said witness was duly sworn before giv- 
ing it; that it was written by me in his presence, read to him by me, 
and subscribed to by him in my presence. Tyler Barnett, counsel 
for Louisville and Nashville Ratlroad Company, was present. 

Given under my hand this 40th day of April, 1887. 

Att. : H. F. TURNER, 


Examiner for Madison County. 
Cost (paid by Barnett for L. & N. Co.): 


161 Examiner, for taking deposition... $2. 0¢ 


SN ss soine ese: siisinnticiianemmaniavenencnienniiniiinn 15 
$2 15 
Att: H. F. TURNER, Examiner. 


This exhibit marked A, was filed with the deposition of Thos. 
Thorpe, taken by me on 50th April, 1887. 
H. F. TURNER, 


Examiner for Madison Co. 
A. ; 
STATE OF KENTUCKY : 
Madison County Court. May Term. 


May 30rn, 1881. 


At a county court held for Madison county.May 31st, 1881. 

Present: Hon. W.E. Miller, judge. 

The Kentucky Central Railroad Company, by its president, M. E. 
Ingalls, this day produced and presented in open court the petition 
of said railroad company to said court, which reads as follows : 


“To the county judge of Madison county, State of Kentucky : 
Your petitioner, The Kentucky Central Railroad Company, through 
its president, M. i. Ingalls, proposes to extend or construct its rail- 
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road on a broad or standard gauge of four feet eight and one-half 

inches from Paris, in the county of Bourbon, or from Lexing- 
162 ton, in the county of Fayette, to Richmond, in the county of 

Madison, and thence to the southeastern boundary line of the 
State of Kentucky or some intermediate point, in consideration of 
Madison county |subseribing stock in the Kentucky Central Rail- 
road Company to the amount of two hundred thousand dollars, as 
follows: 

One third of the whole amount of stock shall be subscribed and 
paid for by said county on the Ist day of October, 1882, provided 
the said company shall by that time extend and complete its rail- 
road on a broad or standard gauge and have cars running either 
from Paris or Lexington into the corporate limits of Richmond, 
Kentucky, or as soon thereafter as the railroad shall be so extended. 

Another third of the whole amount of stock shall be subscribed 
and paid for by said county on the Ist day of October, 1883, pro- 
vided the proceeding condition as to the competition of the railroad 
to Richmond has been complied with, and the remaining third of 
said amount of stock shall be subscribed and paid for by Madison 

county when the company shall complete its railroad and 
163 have ears ranning on same to the southern or eastern border 
of Midison county, next to the county of Jackson or Rock- 
castle, and the company shall issue certificates of stock to the county 
of Madison as the subscriptions are made and paid by said county. 

The subscription of stock herein provided for shall be void if the 
railroad company fails to extend and complete its road to Richmond, 
in Madison county, by the Ist day of July, 1883, and the provision 
for the subscription of stock when the railroad is completed to the 
southern or eastern border of Madison Co. shall be void if the com- 
pany fails to complete its railroad to the border of said county by 
the Ist day of July, 1554. : 

The Kentucky Central Railroad Company agrees to buy the stock 
herein referred to from Madison county and pay for same at the 
time the subscriptions are made and paid a price not less than 
thirty-seven and one-half cents on each dollar, but the county shall 
not be compelled to accept this price. 

Wherefore the Kentucky Central Railroad Company te sare 

petitions the honorable judge of Madison county to designate 
164. aday and cause a vote to be taken by the qualified voters 

of Madison county in the manner prescribed by law, and 
especially by An act to amend an act entitled An act to incorporate 
the Kentucky Central Railroad Company, approved March 20th, 
1871, and if, as the result of the election, the proposition is ratified 
in the manner provided by law, then it shall become a contract 
binding on the said company and the said county. 


May 27, 1881. 
M. E. INGALLS. 


It is therefore ordered, in pursuance of the acts of the General 
Assembly of the Commonwealth of Kentucky incorporating sala 
company and the act amendatory thereto authorizing an extension 
9—1204 
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of said railroad, and especially the Act to amend an act entitled An 
act to incorporate “the Kentucky Central Railroad Company,” 
approved March 20th, 1871— | 

That the several officers hereinafter appointed to conduct the 
election, who shall perform the duties and have all the powers that 
are confer-ed by law upon officers conducting county elections, shall 
‘ause to be opened a poll at the several voting places in Madi- 

son county on Saturday, the 25th day of June, 1851, for the 
165 purpose of taking the sense of the qualified voters of the 

county on the question of subscribing for and on behalf of 
said county stock to the amount of ($200,000) two hundred thousand 
dollars in the Kentucky Central Railroad Company upon the follow- 
ing terms and conditions, viz: | 

One-third of the whole amount of stock shall be subscribed and 
paid for by said county on the Ist day of October, 1882, provided 
the said company shall by that time extend and complete its railroad 
on a broad or standard gauge of four feet eight and one-half inches 
and have cars running either from Lexington, Ky., or Paris, Ky., , 
into the corporate limits of Richmond, Kentucky, or as soon there- 
after as the railroad shall be so extended and the cars running to 
Kichmond, Kentucky. 

Another third of the amount of stock shall be subscribed and 
paid for by said county on the Ist day of October, 1883, provided the 
preceeding condition as to the completion of the said railroad to 
Richmond has been complied with, and the remaining third of said 

sinount of stock shall be subscribed and paid for by Madison 
166 county when the said company shall build and complete its 

railroad and have cars running on same to the southern or 
eastern border of Madison county, next to the county of Jackson or 
Rockeastle, provided the road be so built and completed and the cars 
running on same by the first day of July, 1854. 

And the company shall issue certificates of stock to the county of 
Madison as ihe subseriptions are made and paid by said county, for 
the amounts so paid, in shares of $100 each. 

The subseription of stock herein provided for shail be void if the 
railroad company fails to extend and complete its road to Richmond, 
in Madison county, by the first day of July, 1883, and the provisions 
for the subseription of stock when the railroad is completed to the 
southern or eastern border of Madison county shall be void if the 
company fails to complete its railroad to the border of said county 
by the first of July, 1884. 

The Kentucky Central Railroad Company agrees to buy the stock 

herein referred to from Madison county and pay for same at 
167 — the time the subscriptions are made and paid, or at the time 

suid certificate- of stock are issued to the county by said com- 
pany, ata price not less than (374) thirty-seven and one-half cents 
on each dollar, but the county shall not be compelled to accept this 
en and when the road is extended, as herein provided for, the said 
<entucky Central Railroad Company or its assigns shall operate it 
generally as as other portions of said road are operated. 

The clerk of this court shall provide a book for each voting place 
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and precinct in the said county, with a caption expressing the pur- 
yose for which the vote is taken,and in separate columns ruled and 
ented “ For the subscription ” and “ Against the subscription,” and 
the votes cast shall be recorded accordingly under said heads as 
they are cast. 

It is further ordered that the time and place of taking the vote 
herein provided for shall be published by printed advertisements 
specifying for what purpose the vote is to be taken, posted up by the 
sheriff at the respective voting places in each precinct in the county 
and at three other publi¢ places in each precinct of the county 

three weeks immediately — the day of such election. The 
168 county judge of Madison county shall examine and compare 

the polls of the votes takenein said county and declare and 
certify the result of said election, which, if in favor of the proposi- 
tion submitted, shall be recorded in the county clerk’s office of the 
county, and it shall be the duty of the county judge, if not legally 
prevented, at the second succeeding term of his court to have entered 
upon the order book of said county court the vote and the fact that 
the said election bas been fairly held and has not been contested, 
and that the county of Madison is bound by same, and such entry 
shall constitute the obligations of Madison county. 

In order to raise the amount of money to be realized under and 
by virtue of this order, if the vote is in favor of the proposition, the 
county court of Madison county shall levy upon all the property of 
said county subject to State revenue ad valorem taxes sufficient to 
pay the various sums agreed to be paid as they become due, allow- 
ing for the usual delinquencies in collection and for commissions to 

officers collecting same. 
16 And the said county court shall cause the collection to be 
made by the same officers, under proper bond and securities, 
with the same power and authority granted and under the same 
liabilities imposed by law as other taxes are collected. 

And when said sums are collected as aforesaid the same shall be 
paid to the Kentucky Central Railroad Company by the officers 
collecting the same. 

And the county court, by virtue of a ratification of this order, by 
the vote of the people, and acts of the Legislature under which this 
election Is held, is hereby fully empowered to do all other things 
necessary to carry out the contract made under this order. 

It is further ordered that if the county, from the sale of steck in 
any corporation or bonds or from any other source, shall have a sur- 
plus of money, then the county court may apply the same to the 
payment of the indebtedness herein incurred or any part thereof, and 
the county court shall have the power to provide for the payment 
of the amount subscribed under this order by the issue of county 

bonds or in any other way which may be provided by law. 
170 It is further ordered that the following persons be ap- 

pointed to conduct and hold the election provided for in this 
order, the sheriff of the county being present in court and acting as 
required by law in the appointment of sheriffs of election with the 
county judge, and it shall be the duty of said officers to make their 
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returns as required by law in other elections. Said officers are as 
follows, viz: 

Richmond district, No. 1.—Wm. Willis, G. B. Surley, judges; Bland 
Ballard, clerk ; Joe Detherage, sheriff. | 

Foxtown dist., No. 2—Overton Bigeistaff, A. Gum, judges; Wm. 
Bennett, clerk ; Presley Batterton, sheriff, 

Union dist., No. 3—J. W. Seudder, James 8S. Golden, judges ; 
W. C. Talbott, clerk; Jas. W. Oldhain, sheriff. 

Elliston dist., No. 4—W. K. Norris, Amammal Fritz, judges ; 
Smith Grimstead, clerk ; Wm. M. Thomas, sherif. 

Yates dist., No. 5.—B. S. Powell, James IF. Todd, judges ; Geor. 
W. Parke, clerk; John W. McPherson, sheriff. 

Glade dist., No. 6.—Jobn W. Gabbard, Wm. M. Adams, 
171 = judges; James W. Van Winkle, clerk ; Geo. D. White, sheriff. . 

Kirksville dist., No. 7—John Hill, Wm. Byram, judges ; 
Robert Burton, clerk ; W. R. Cornelison, sheriff. 

Poosey dist., No. 8. —W. HL. Ferrill, Jas. W. Long, judges; Geo. 
Whittaker, clerk; Alex. Ray, sheriff. 

Million dist., No. 9.—Woodson B. Newly, Eldridge Harvey, judges ; 
Wim. Taylor, clerk; Leroy Haden, sheriff. 

It is further ordered that this order be published in the Richmond 
Herald and Kentucky Register until day of election, and that said 
order be printed in handbill to the number of 500 copies for cireu- 
lation and to be posted in each of the voting precinets of the county, 
as herein provided. 


STATE OF KENTUCKY: 
Madison County Court of Claims and Levy. Called Term. 


Thurspay, April doth, 1883. 
Present: Hon. W. C. Miller, P. J., and the following associate 
judges, viz: D. P. Armes, William Willis, O. Biggerstalf, G. B. Mil- 
lion, W. J. Scudder, Jno. 8. Griggs, B. G. Bowell, Jas. I. Todd, W.: 
H. Ferrili, bryant Holman, I. N. Douglass, W. K. Norris, 
172s J. HL. Galebard, 8. J. Coyle, Jos. M. Smith. 

The following order was presented to the court by 8. J. 

Scott, county attorney, and unanimously adopted, viz: 
“It appearing to the court that, in pursuance of an order of this 
court made on the dist day of May, 1SS1, polls were opened and an 
election held at the several voting places in Madison county in the 
manner prescribed by law on the 25th day of June, ISS1, to take the 
sense of the qualified voters of Madison county on the question of 
subseribing for and on behalf of said county stock to the amount of 
($200,000) two hundred thousand dollars in the Kentucky Central 
Railroad Company on the terms and conditions set forth in’ said 
order of this court, and the county judge of Madison county, in aec- 
cordance with the law and in pursuance of the requirements of the 
order of this court, having examined and compared the polls of the 
vote taken in said county at said election and declared and certified 
that the result of said election was in favor of the propositions sub- 
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initted and the said election was fairly held and has not been con- 
tested, and that the county of Madison is bound by same, and hav- 
ing counted and certified the vote as follows: 


173 STATE OF KENTUCKY: 


Madison County Court. June Term. 


JUNE 28, 188]. 

W. C. Miller, judge of the Madison county court, and J. B. Willis, 
sheriff of Madison county, having duly certified to this court the 
vote cast in Madison county on the 25th day of June, 1881, on a 
proposition to subscribe for and on behalf of said county stock to 
the amount of ($200,000) two hundred thousand dollars in the 
Kentucky Central Railroad Company on the terms and conditions 
set forth in an order made by this court: May 3], 1881, and it ap- 
pearing from said certificate that there was a majority of 745 votes 
cast in favor of said proposition and subscription of stock, it is there- 
fore ordered that the said certificate of the result of said election be 
spread upon the records of this court immediately following this 
order. 


STATE OF KENTUCKY, 
. ‘’y sct by 
Madison County, 


We, W. C. Miller, judge of the Madison county court, and J. B. 
Willis, sheriff of said county, duly authorized to examine and com- 
pare the polls of the vote taken in Madison county at an election 

duly held at the various voting places of said county on the 
174 25th of June, 1881, for and against proposition to subscribe 

for and on behalf of Madison county stocks to the amount of 
(200,000) two hundred thousand dollars in the Kentucky Central 
Railroad Company on the terms and conditions set forth in an order 
made by the judge of the Madison county court, dated May 31,1881, 
and duly submitted, do declare and certify that the result of said 
election is in favor of said proposition and that the vote is as fol- 
lows : 


For subscription ....-.------ CLEAN EE 1,760 votes. 
Against the subscriptions ........-.....--.-<- cacces oo 1015 “ 
Majority in favor of subscription -..---------- 740 “ 


W. C. MILLER 
Judge M. C. C. 
J. B. WILES, 
Sheriff M. C. 


It appearing, also, that the Kentucky Central Railroad Company 
has accepted of the proposition submitted as aforesaid & is in good 
faith extending and building its railroad to Richmond, in Madison 
county, and on to the southern border of said county next to the 
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county of Rockcastle, it is therefore ordered by this court that said 
election be, and the same is hereby, declared legal and valid and 
the county of Madison is bound by the same, and the county judge 
of Madison county is humbly authorized and directed for and 
175 on behalf of the county of Madison to subscribe and take 
stock in the Kentucky Central Railroad Company to the 
amount of two hundred thousand dollars at the time and in the in- 
stallments in aceordance with the law and former orders of this 
court, which stock stock shall be entitled to all dividends declared on 
the stocks by the said company, and certificates of stocks shall be 
issued to Madison county for the amount of stocks so subseribed. 
It is further ordered that, to raise the monev necessary to pay for the 
stocks herein authorized to be subscribed, bonds of Madison county 
shall be prepaid, with interest attached, to an amount not exceeding 
two hundred thousand dollars, of denominations not less than five 
hundred dollars nor more than one thousand dollars, pavable Lo 
bearer, at Madison Nat'l Bank of Richmond, Ky., fifteen years from 
this date, but redeemable at the pleasure of the county court after 
five years from this date, bearing interest at the rate of six per cent. 
per annum, which shall be paid annually, when due, on presentation 
of the coupons at the Madison National Bank of Richmond, Ky. 
W. ©. Miller, county judge, S. J. Seott, county attorney, 
176 and Thomas ‘Thorpe, clerk of this court, are hereby authorized 
and empowered to contract for and procure the printing of the 
bonds herein provided for, with coupons attached thereto, in sueh 
form and manner as they think proper, not inconsistent with the law 
and order of this court. The bonds shall not be signed by the county 
judge or county clerk nor issued until further orders of this ceurt, 
and nothing herein contained shall bind this court to pay the sub- 
scription of the county to said railroad company in anywise except 
under the contract embodied in the order adopted by the people ut 
the election aforesaid, nor release the railroad Co. from the com- 
pletion of the road within the time subseribed in said order. 
W. C. MILLER. 
STATE OF KENTUCKY | 
Madison County Court of Claims & Levy. May Term. 
May 50rn, 1883. 

It is ordered that to raise the monhev necessary to pay for the stock 
heretofore authorized to be subseribed by the county judge of Madi- 
son county to the capital stock of the Kentucky Central Railroad 
Company bonds of Madison county shall be issued, signed by the 
county judge and attested by the county elerk, with coupons attached, 

also signed by the county judge and attested by the county 
177 clerk, and the said bonds so issued shall not exeeed accord- 

ing totheir face value thesum of eightv-three thousand and tive 
hundred dollars, and shall be of denomination of not less than five 
hundred dollars nor more than one thousand dollars, regularly 
numbered from one upward, payable to bearer, at the Madison Na- 
tional Bank of Richmond, Kentucky, fifteen vears from this date, 
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but redeemable at the pleasure of the county court after five years 
from this date, bearing interest at the rate of six per cent. per an- 
num, which shall be paid annually, when due, on presentation of 
the coupons at the Madison National Bank of Richmond, Ken- 
tucky, and the faith of Madison county is hereby pledged to the 
payment of said bonds and the interest according thereon. 

2d. It is further ordered that ten cents on each ($100) one hun- 
dred dollars’ worth of taxable property assessed for State revinue in 
Madison couaty be levied and collected for the purpose of paying 
the interest on the bonds herein authorized to be issued, and the 
said levy shall be collected by the sheriff of Madison county, but 

before he shall be authorized to collect said tax he shall exe- 
17S cute bond, with sureties, approved by the county judge of 

Madison county, conditioned that he will faithfully and 
promptly collect & pay over to the proper persons or person author- 
ized to receive the same and within the time prescribed all taxes 
levied under this order which may be intrusted to him for collection, 
and he shall receive the same compensation as is allowed by law for 
the time being for collecting the State revenue, and if the sheriff 
shall fail to collect and pay over taxes within the time prescribed 
he and his sureties shall be lable for the amount not paid, us re- 
quired, and ten per centum thereon, to be recovered, on motion, on 
ten days’ notice, in any court having jurisdiction of the amount not 
paid over, and any execution issued on such judgment shall not be 
replevied, but shall be endorsed by the clerk issuing the same; that 
no security of any kind is to be taken. 

If the sheriff for thirty days after the tax is levied fail- to execute 
bond as required herein, then the county judge of Madison county 
shall appoint a collector, who shall execute bond, with securities, to 
be approved by the county judge, and he shall have the the same 

powers and be subject to the same liabilities, he and his sure- 
17 ties, and perform the same duties as are imposed by this 

order on the sheriff, and all taxes levied and collected as 
herein provided shall be held sacred for the payment of the princi- 
pal and interest of said bonds and for uo other purpose. 

3. The bonds authorized to be issued herein shall be delivered by 
the county judge to the commissioners of the sinking fund herein- 
after named upon demand, who shall execute — the county judge 
their receipt specifying the numbers, date, and denomination of each 
bond, which receipt shall be recorded in the clerk’s office of Madison 
county upon the order book of county court. 

4th. J. W. Caperton, C. D. Chenault, and D. P. Armer are elected 
and appointed commissioners of the Kentucky Central R. R. sink- 
ing fund of Madison county, to hold office for two years, and who 
shall qualify and give bond, as required by law, before entering 
upon the discharge of their duties as such. 

5. The said comnbissioners of the sinking fund are authorized and 
empowered as to tht first and second installment- of stock issued to 

accept the proposal embodied in the contract with the Ken- 
ISU tucky Central Railroad Company; that the said company 
will take the stock as subscribed und paid for by Madison 
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county at not less than 37} cents on the dollar or sell said stock at 
not less than said price. 

6th. Of the bonds to be issued as aforesaid and delivered to the 
aforesaid commissioners of the sinking fund they (the said commis- 


sioners) are directed to sell and deliver to 8. P. Walters, treasurer of 


the Louisville and Nashville railroad sinking fund of Madison 
county, forty-two thousand dollars in bonds at their par value; and 
to enable said Walters, as treasurer, to pay over said sum to said 
commissioner- he is authorized and empowered to sell a sufficient 
number of any of the bonds or securities held by him as treasurer 
to produce said sums, whieh he will pay over to said commissioners, 
taking their receipt for same and giving to them his receipt for the 
bonds delivered by them, specifying date, number, and denomina- 
tion, which receipts shall be recorded in the order book of Madison 
county court. The bonds received by the treasurer, Walters, from 
the commissioner- shall be held by him as a part of the sinking 
fund in his hands. 
1351 7th. The said commissioners of the sinking fund, with the 
proceeds of the sale of first installment of stock issued to the 
county by the Kentucky Central Railroad Company and the money 
received from S. P. Walters, treasurer, shall pay to the Kentucky 
Central railroad, or its authorized agents or officers, on the Ist day 
of July or as soon thereafter as said company will receive it— 

The first installment of the subseription of Madison county to 
the capital stock of said company, to wit, sixty-six thousand six 
hundred and sixty-six & 3 dollars; or, in the event that said com imis- 
sioners agree with the said company that it takes the first installment 
of stock at the price aforesaid, they will then pay as aforesaid to the 
company the balance, to wit, forty-one thousand six hundred and 
sixty-six and ,°,$; dollars: Provided, however, That said road shall 
be completed from Paris to Richmond, ky., and cars running thereon 
from Paris to Ric ‘hmond, Ky.,on or before the Ist day of July, 1885, 
and W.C. Miller, James M. Smith, S. J. Scott, and James B. Me- 
Creary are appointed a committee to ascertain and report in’ writing 

to the said commissioners whether said road has been com- 
182s pleted and ears running as aforesaid, and upon such report 

favorable to the railroad company the board of commissioners 
shall pay the money as aforesaid; otherwise no payment shall be 
made. 

Sth. The said commissioners are authorized and empowered to 
negotiate and sell the residue of the bonds not delivered to the said 
Walters as treasurer aforesaid, and apply the proceeds to the pay- 
ment on the Ist of Oct., 1585, of the second installment of subserip- 
tion of Madison to the Kentucky Central Railroad Company, pro- 
vided the report of the committee shall have been made authorizing 
the payment, as stated in the 7th clause of this order. 

Mh. The commissioners of the sinking fund shall have all the 
powers and perform, all the duties conferred and imposed by the 
special act of the Ge neral Assembly of the Commonwealth, approved 
eb. 18th, 1882, entitled An act to authorize Madison county to issue 
bonds nd provide for their redemption. 
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STaTE OF KENTUCKY: 
Madison County Court. June Term. 


JUNE 29 1883. 

W. C, Miller, judge of the Madison county court, this day pro- 
duced and filed the receipt of the commissioners of the Kentucky 

Central railroad sinking fund for Madison county for 42 
188 bonds of said county, numbered from 201 to 242, both inelu- 

sive, and of the denomination of $1,000 each, which receipt 
is ordered to be recorded, and the same reads as follows, viz: 

In accordance with the orders of the Madison county court the 
following-named bonds of Madison county, issued to pay the sub- 
scription of said county to the Kentucky Central Railroad Company, 
have been turned over by W. C. Miller, judge of the Madison county 
court, to J. W. Caperton, C. D. Chenault, and D. P. Armer, commis- 
sioners of the Kentucky Central railroad sinking fund of Madison 
county, viz: 


ni | 

4 

= 
Number. | Date. 5 | Denom. 

, & 

S | 

A | 
LE TERE EL TL July1,1883 15 | — $1,000 
RRR res eee ia edt Te... 15 | 1,000 
i . 2 4 15 1,000 
ee a ee ea Ss 8s 15 1,000 
I se 4 15 1,000 
Rep a e  e ee * 7. 9 15 1,000 
I * 22 15 | 1,000 
Peery rete ee kr ea, aetna "ih * 15 1,000 
ERS ee SO a 15 1,000 
a “| * 15 1,000 
SSP 2 a enn ene rte gen ne see Eors - 15 1 OOO 
ee a 0 ee ae we 15 1,000 
Re Re le 8 es ae Y= 2 15 1,000 
a ei 15 1,000 
nr om OR rire ': @ 15 1,000 
a ee 15 1,000 
eae . 2 15 1,000 
a * | 15 1,000 
SE ees Be 15 1,000 
Nears Sea es ey nee » 7? 15 1,000 
i a “ | # 15 1,000 
i » * 15 1,000 
ii 1,000 
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Number Date. 5 Denom 
- 
7 

ak ai ati enlace July 1,1883 15 1,000 
itn ais atin ld liaseeaeiides nian ae tis 15 1,000 | 
ne eee ner een iene Sv a... ? 15 1,000 
TT a «, tisseaselabiiiaiiaemnamiemmeaat © Mee 15 1,000 
aa Kccibiceiiieieiiiaaiaiinn! 15 1,000 
i its ieat inion iat nial he na ae 15 1 000 
lh [—— i iain ia ee 15 1,000 
Erne ere seer nto ac = 15 1,000 
Th Jetje rs Tae. 7 15 1,000 
ca sncives sinibiliaeiniaiiteid cia. a we 5 1,000 
ae 2 taeda iit > 15 1,000 
ETA RET NES ONS » © 15 1,000 
ES Some ween Te Oe eRe eae 's * 15 1.000 
RN eRe OOP ty aed A ee Ean IR ;*. 15 1.000 
a a... * 15 1.000 
Sy cies pclae aciialialisiialia aici ail Y & 15 1,000 
SE vee ee nts l, 15 1,000 

Amsount teeued Culy 1, 3068...) ccnccccinnncimene $42,000 


The county of Madison has the right to pay off these bonds at the 
expiration of 6 years, after due notice published, or let them run 15 
vears from date, July 1, 1883. 

The coupons on each of said bonds become due from J uly 
lsd, 1854, and onto July 1, 1898; bonds bearing 6%, payable 
annually at Madison Nat. Bank of Richmond, Ky. 

This July Ist, 1583. 

J. W. CAPERTON, 
C.D. CHENAULT, 
Db. P. ARMER, 


Commissioners of K. CL R. R. Sinking Fund. 
STATE OF KENTUCKY : 


e 
Madison County Court of Claims & Levy. Called Term. 


SEPT. 10TH, 1883. 
Court met, pursuant to summons ordered by the judge of Madison 
county court, to consider the payment of the third installment of the 
subscription of two hundred thousand dollars voted by the legal 
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voters of Madison county, as set forth in the former orders of this 
court, and the following order, after a discussion of the question be- 
fore the court, was offered by S. J. Scott, county attorney, and 
adopted and ordered to be recorded, viz: 

It is ordered that the commissioners of the Kentucky Central 
railroad sinking fund of Madison county be and are authorized to 
sell the stock of Madison county in said railroad company, to be 
issued upon the payment of the last installment of subscription to 
said railroad company, at not less than 37} cents on each dollar of 

its par value. 
186 And, in order to provide for the payment of the last install- 
ment of subscription of the county to the Kentucky Central 
Railroad Company, it is ordered that the county judge be and is 
authorized to issue bonds of Madison county to the par value of 
$42,000.00, of denomination not less than $500.00 nor more than 
$1,000, payable fifieen years after date, with interest at six per cent., 
payable annually; but it shall be stated in the face of the bonds 
that the bonds may be paid at any time after five years from their 
date upon the order of court, as provided in the special act author- 
izing the issual of said bonds; said bonds shall be delivered to said 
commissioners of the sinking fund by the county judge, who shall 
take their receipt for the same, specifying date, number, and denom- 
ination of each bond, and file and enter of record said receipt upon 
the order book of the county court; said commissioners are author- 
ized to sell, either publicly or privately, said bonds to raise the 
money to pay the third installment of subscription to the railroad 
company as aforesaid, but said money shall not be paid over to said 
company until the report of a committee shall be made and 
I87 filed in the clerk’s office of Madison county showing that said 
railroad company has completed the said road to the county 
line next Rockeastle county, according to the conditions of the sub- 
scription of Madison county, and the cars running on same to said 
line; the same committee appointed at the last May term, 1585, of 
this court to inspect the road from Richmond, Ky., to Paris, Ky., is 
continued and charge- with the duties aforesaid. 


STATE OF KENTUCKY: 
Madison County Court. September Term. 


Sep. 257TH, 1887. 

On motion of the commissioners of the Kentucky Central Rail- 
road sinking fund for Madison county it is ordered that the sheriff, 
S. B. Willis,summons all the justice sof the peace for Madison county 
to meet in the court-house in Richmond, Kentucky, at 9} o'clock a. 
m. on Wednesday, October 3d, 1883, to consult and consider mat- 
ters in regard to the part of the Kentucky Central Railroad running 
through Madison county. 


- Foe ee 


76 THE LOUISVILLE AND NASHVILLE RAILROAD CO. YS. 


STATE OF KENTUCKY : 
Madison County Court. October Term. 
OcToBER Ist, 1883. 


W. C. Miller, judge Madison county court, on this day pro- 
188 duced and filed the receipt of the commissioners of the Ken- 
tucky Central railroad sinking fund for forty one-thousand- 


. 


dollars bonds, numbered from to 243 to 282, inclusive, and three five- 


hundred-dollar bonds, numbered 1, 2, & 3, all bearing date of October 


Ist, 1883, which receipt is ordered recorded. 

Said receipt reads as follows : 

In accordance with the orders of the Madison county court the 
following-named bonds of Madison county, issued to pay the subserip- 
tion of said county to the Kentucky Central Railroad Company, have 
been turned over by W.C. Miller, judge of the Madison county 
court, to J. W. Carpenter, C. D. Chenault, and D. P. Armer, com- 
missioners of the Kentucky Central railroad sinking fund of Madi- 
son county, viz: 


No. coupons, 


Number. Date. Denom. 

IRE Horne aren haere eiiaiicaitie sau October 1, 1883 15 $1,000 
ielciniada aslaseeniasncs wanabialine . igs 15 1,000 
ERIS nee eerie as eae IE " . @ 15 1,000 
RENE eee hace On Um CRE Ia SEE ' saa i 15 1,000 
EN nee ae eM ea MET a - Oe 15 1,000 
ESSERE ee er os 4 15 1,000 
SERS e oe Noreen eben . » 8 15 1,000 
EER ree nc ie RN " . 93 15 1,000 
aia celica cil " » 15 1,000 
RE ee eee Gee oe ' oe 15 1,000 
a " “ * 15 1,000 
ERE Renee pee ann ee ROE gC ae . » ® 15 1,000 
RRS Ree meee a een omnes ee tte - i 15 1,000 
I ei iain i a . “ 8 15 1,000 
aii aeat teed rie ssc tcc eli a. 15 1,000 

ESSERE eee emer ,' ._ 15 1,000 
a! TREN eT € " . * 15 1,000 

aoe een é' - * 15 1,000 
IT sais aihanis tsa niciclaiaemestaiiiiaeibiasinicn :- 15 1,000 
REE I ee nane ee Sp aa Saye TE ss 15 * 1,000 
SE ise wns ashen iain tnieenaenicimapitiasibiiatsans " " 2 15 1,000 
TIT hsstiias solani sieininaeaiinssiiidaniiahiaghamaminiiits ¥ - 15 1,000 
REE mere te te men ener ne ‘ ihe rs 15 1,000 
eee or none aN eee eRe ' . 15 1,000 
ST sisiidilueciehebiihi ‘aici ia ; a 1,009 
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ia icing cies — October : 
BE acan: ecancesecemeecenenen 
TED <a: cnoncaiey taeaieneninaeiaaesaaeiee adie 
Ell: seksi eapeeiereinaeaeias 
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October Ist, 18 


Date. 


“é 


Amount issued October 1, 1883_).....-...-.--- ---- | 


| 
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| 


No. coupons 


nororororororcr 
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Denom. 


== 
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== 


22522 


EF 


~ 


S==== 


2 ~ ~ ~ ~ 


1,000 


$41,500 | 


The county of Madison has the right to pay off these bonds at 
the expiration of 5 years from date—October Ist, 1883—after due 
notice published, or let them run 15 years from date—Oct. Ist, 1583. 
The coupons on each of said bonds become due from Oct. 1, 1854, 
and run to Oct. Ist, 1898, bonds bearing 6% interest, payable annu- 
allv at Madison National Bank of Richmond, Ky. 


Received of W. C. Miller, judge of Madison 
county, the above-numbered Kentucky Central railroad bonds, 243 
to 282. inclusive, each of said bonds $1,000, and three bonds of 
$5000.00 each, Nos. 1, 2, 3. 


C. D. CHENAULT, 
J. W. CAPERTON, 
D. P. ARMER, 


Commissioners K. C. R. R. 
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STATE OF KENTUCKY : 
Madison County Court — Levy & Claims. October Term. 


Oct. 3, 18838. 
Court met. 


191 Present: Hon. W. E. Miller, judge, and the following 


associate Justices, viz.: D. P. Armer, C. F. Turner, O. Biger- 


staff, W. J. Seudder, Sidney Dozier, Calvin Todd, John Hill, Ed.. 


Hester, Wm. A. Chandler, J. P. Long, Bryant Holman, W. J. 
Harvey, G. B. Million, John L. Griggs, 8. J. Coyle, and Cyrus Young. 

Court met, pursuant to summons ordered by the judge of Madison 
county to be issued for the justice- of the peace, to consult and con- 
sider matters in regard to the part of the Kentucky Central Rail- 
road running through Madison county, Ky. 

Ordered, That the sheriff of Madison county surmmons absent 
justices to appear at 9 o’clock on the 4th inst. 


STATE OF KENTUCKY 
Madison County Court of Levy & Claims. October Term. 


OcTOBER 47H, 1883. 

Court met wager to adjournment. 

Present: Hon. W. C. Miller, judge, and the following associate 
justices: ©. F. Turner, G. B. Million, QO. Bigerstaff, Jno. * Grigg, 4 
F. Todd, Cyrus Young, Calvin Todd, S. J. Covle, Ed. Ilester, W. A 
Chlandler, J. P. Long, Bryant Holman, and W. J. Harvey. 

The commissioners to inspect the part of the Kentucky Central 

railroad between Richmond and the county line between 
192. Madison and Rockeastle ccunties being absent on their tour 

of inspection, in order that they may be present it is ordered 
that court adjourns to 114 o'clock a. m., 4th inst. 


Ocr. 4ru, 1888—113 o’clock a. m. 


Court met pursuant to adjournment. 

Present: Hon. W. C. Miller, jadge, and the following-named as- 
sociate justices: D. P. Armer, C. F. Turner, G. B. Million, O. Biger- 
staff, Jno. L. Griggs, W. J. Se ad ler, J. F. Todd, Cyrus Young, ¢ ‘alvin 
Todd, S. J. Coyle, John Hill, Ed. Hester, W. A. Chandler, J. P-. 
Long, Bryant Holman, and W. J. Harvey. 

The following motion was offered by S. J. Coyle, Esq., viz: 

Moved, That the commissioners of the Kk. C. R. R. are instructed 
to pay to the kK. C. R. R. Co. on the last installment of Madison 
county’s subscription to same the sum of $37,6663, provided that 
the kK. C. R. R. Co. will accept this amount in full settlement of the 
last payment, the amount that the county is to receive for 6663 shares 
of stock in said road having been first deducted before fixing said 
amount. 

It is further agreed by the court that the kK. C. R. R. Co., in con- 
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sideration of the rebate of four (4) thousand dollars, may have 
193 the right to use the road already built from Richmond to 
Harris station, and the same be accepted by this — as a sub- 
stantial compliance with their contract with Madison county to 
build and equip a road from Paris to Livingston ; which was adopted. 


STATE OF KENTUCKY: 
Madison County Court. October Term. 


OcTOBER 6, 1883. 


On motion of K. C. R. R. commissioners for Madison county it 
is ordered that the following receipt be recorded, viz: 


“ Received of J. W. Caperton, C. D. Chenault, & D. P. Armer, com- 
missioners Kentucky Central railroad sinking fund of Madison county, 
(866,666.66) sixty-six thousand six hundred and sixty-six dollars 
and sixty-six cents, being the second installment of the subscription 
of Madison county to the Kentucky Central Railroad Company ; 
($41,666.66) forty-one thousand six hundred and sixty-six dollars 
and sixty-six cents of said amountis In money & ($25,000.00) twenty- 
five thousand dollars is for 666% shares of stock in the Kentucky 
Central Railroad Company, which Madison county is entitled to, and 

which the said railroad company, by contract with Madison 
194 county, agreed to take at ($57.50) thirty-seven dollars and 

fifty cents per share of one hundred dollars each, and which 
said amount for shares was ordered to be accepted by the Madison 
county court for said stock. 

“ Oct. Ist, 1883. 

“KENTUCKY CENTRAL RAILROAD CO,, 
“By B.S. CUNNINGHAM, V. P.” 


STATE OF KENTUCKY: 
October Term. 
OcTOBER 9TH, 1887. 

On this day W.C. Miller, judge of the Madison county court, pro- 
duced the following receipt of J. W. Caperton, C. D. Chenault, and 
DD. P. Armer, commissioners of the Kentucky Central railroad sink- 
ing fund of Madison county, which was ordered to be recorded. 
Said receipt is as follows : 

In accordance with orders of the Madison county court and agree- 
ment with the Kentucky Central Railroad Company in open court 
the following-named bonds of Madison county, issued to pay the 
subscription of said county to the Kentucky Central Railroad Com- 
pany, have been turned over by W. C. Miller, judge of the Madison 
county court, to J. W. Caperton, C. D. Chenault, and D. P. Armer, 
commissioners of the Kentucky Central railroad sinking fund of 
Madison county, viz.: 
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| e 
Number. | Date. | = Denom. 
| . 
— i: wed 
TE citar sami: anita, October Ist,1883 15 | 500 
TO ctaeinhiiiaiiadeies oe 500 
i eR Tet IS A aE . os 15 500 
TT iccniiniesaiees aie aeiie ities. ” - 15 | 500 
I si cn cincene' insane ahiedienadaneemeaeiiaaaiiat intend .y - oe 15 500 
UU aneienthicseis? siemcniciaaeiics 0 ieee tes oe lo 500 
Reever nwcn see Ra see . wl i, 15 500 
Penn ame ern ne SS ~ lo 500 
Te ‘einww dentine tee ' oo 15 500 
IP scsiccesill evmscaiissesinciede valent Aneta * 3 15 500 
RMR DO npneS AUP Ae Ta ell i. lo 500 
 RRMpeameipe mente on HTN, . * 15 500 
OF ciespubietaneecind ee * * 15 500 
ORE ae oe lnipieth ti aes “ . 8 15 500 
ID sn cisc ee cies tmesieeinian el anes * 2 15 500 


Amount issued October 
8g __ alin een pe cmon anna $38,000 


| 
| 


a ~ a — _ 


The county of Madison has the right to pay off these bonds at the 
expiration of 5 years from date, Oct. Ist, 1883. The coupons 
197 on each of said bonds become due from Oct. Ist, 1884, and 
run to Oct. Ist, 1898; bonds, bearing 6%, payable annually 
at Madison National Bank of Richmond, Ky., October 8, 1883. 
Received of W. C. Miller, judge of the Madison county court, the 
above-numbered Kentucky Central railroad bonds, as follows: 18 
$1,000.00 bonds, serial numbers beginning with No. 283 and endin 
with 300, both included, making $158,000; 40 3500 bonds, ere 
numbers beginning with No. 4, running to and extending with No. 
43, both included, making $20,000; total amount of bonds this 
day received by J. W. Caperton, C. D. Chenault, and D. P. Armer, 
commissioners of the Kentucky Central railroad fund for Madison 
county, $58,000. 


C. D. CHENAULT, 
J. W. CAPERTON, 
D. P. ARMER, 
Commissioners Kentucky Central R. R. 
Fund for Madison Co., Ky. 
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STATE OF KENTUCKY : 
Madison Co. Court. October Term. 
OcToBER 15, 1883. 

On this day C. D. Chenault, one of the commissioners of the Ken- 
tucky Central railroad sinking fund for Madison county, produced 
and filed the following receipts of the Kentucky Central Railroad 

Company for sixty-two thousand six hundred and sixty-six 
198 and 48,8; dollars ($62,666.66), it being the third and last. in- 

stallment of the subscription of Madison county to the Ken- 
tucky Central Railroad C Ompany, which receipt Was ordered to ve 
tecorded. and is as follows: 

Received of J. W. Caperton, C. D. Chenault, and D. P. Armer, 
commissioners of Kentucky ¢ teal railroad sinking fund of Mz idi- 
son county, Ky., sixty-two thousand six hundred and sixty-six dol- 
lars and sixty-six cents, being the third and last installment of the 
subseription of Madison county to the Kentucky Central Railroad 
Company. (825,000) twenty-five thousand dollars of said amount 
is for 6663 shares of stock of the Kentucky Central Railroad Com- 
pany, Which Madison county is entitled to, and which the said rail- 
road company, by contract with Madison county, agreed to take at 
thirty-seven dollars and fiftv cents for share, and which amount 
was ordered to be accepted by the Madison county court for said 
stock; (356,666.66) thirty-seven thousand six hundred and sixty-six 
dollars aud sixty-six cents is in money, and the Kentucky Central 

Railroad Company accepts this amount on the terms set forth 
199 =o in the order adopted by the Madison county court dated Oct. 

4,1585,as the balance in full due said railroad company from 
Madison county. 

Oct. 10th, 1883 
KY aaa TRAL R. R. CO. 
GAL 


STATE OF KENTUCKY, | 


Malin son County Court, ‘ey =: 


[, Thomas Thorpe, clerk of the county court for the county afore- 
said do certify that the foregoing is a true and correct copy of all 
the proceedings bad in the Madison county court as to subseription 
of said county to the Kentucky Central Railroad Company, as shown 
by the records in said office. 

[ qui alified as clerk of said court on the 4th day of August, 18582, 
and have been clerk of said court continuous- until the present day. 

Given under my hand and seal of oftice this 30th day of April, 
1857. , 
[SEAL. | THOs. THORPE, 

Clerk Madison County Court. 


Fees: Thos. Thorpe, $12.00 
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And on a day following, to wit, on the 2d day of June, A. D. 

1887, the deposition of Charles L. Brown in behalf of the 

200 Kentucky Central Railroad Company is filed herein; which 
said deposition is in words and figures as follows: 


Circuit Court of the United States for the District of Kentucky. 


Buiss & GATES 
vs. 


Tue Kentucky CENTRAL RAILROAD COMPANY. 


Deposition given at the office of Messrs. Ramsey, Maxwell & Mathews, 
Cincinnati, O., May 12th, 1887. 


Present: Mr. Ramsey, for Ky. C. R. R. Co.; Mr. Noble, for L. & 
N. R. R. Co. 


CHARLES S. Brown, being duly sworn, said: 
Examined by Mr. Ramsey : 


(). What is your name, age, residence, and employment ” 

A. My name is Charles L. Brown; I am 44 years old; I reside in 
Covington, and am general freight agent of the Kentucky Central 
Railroad Company. 

(). How lovg have you held that position ? 

A. Since 186). 

—. Please state how the business of the Kentucky Central Rail- 
road Company has been done between Milldale, Ky.,and the city of 

Cincinnati during the last ten years. State where Milldale 
201 is and the mode in which the business has been done. 


(The Louisville & Nashville R. R. objects on the ground of incom- 
petency and irrelevancy.) 

A. Milldale is a little over a mile south of Covington, Ky., 
and is the point where the Louisville & Nashville railroad crosses 
and connects with the tracks of the Kentucky Central railroad. The 
through business between the Kentucky Central and connecting lines 
in Cincinnati, in ear-load lots, has been handled over the Louisville 
and Nashville bridge, through Newport, thence to Milldale, at 
which point we receive from and deliver to the Louisville and Nash- 
ville all of our through business in car-load lots—nearly all. 


(Same obj’n to answer as to question, and it is agreed that an ex- 
ception may be taken at the close with the same effect as though 
made at the time question is asked or answer given.) 

(). Has the agreement under which this business has been done 
been in writing, and is there now a written agreement between the 
parties as to transfer over the bridge ” 

A. No, sir; there is no agreement—yes, there is a con- 
202 tract dating back. I don’t remember the exact date. As to 
what the rates of toll shall be over the bridge, that contract 


' 

| 
li 
| 
; 
'> 


84 THE LOUISVILLE AND NASHVILLE RAILROAD CO, Vs. 


is subsisting to-day—in effect at the present time; that is in writ- 
ing. 

Q. Have you a copy ? 

A. There is a copy on file in the office. 

Q. Please produce and attach hereto a copy of said agreement. 

A. I will furnish a copy. 


(To be attached and marked Exhibit A.) 


Q. Does that agreement cover the transportation from Milldale to 
Cincinnati or only from Milldale to Newport? 

A. Yes; Milldale to Cincinnati; also Covington. Well, that is as 
far as they prorate—to the junction. We perform the balance of 
the service. 

Q. Does the written agreement fix the rates to be paid by one 
company to the other’ 

A. Yes, sir; that is * at fixes the rate that the Kentucky Central 
shall pay the Louisville & Nashville for their service. 

Q. What was the rates upon the various kinds of freight paid by 
the Kentucky Central Company to the Louisville and Nashville 
Company prior to the 17th day of October, 1854? 

A. Genera! merchandise ranged from . to 23 cents a hun- 
203. dred. I willgive itin detail. Classes 1,2, 3, 4 and 5, 24 
cents a hundred; grain, 2 cents per hundred; this is in car- 
load lots. Class A, 2 cents a hundred; class B, 2} cents a 
hundred ; elass C, 2: cents a hundred; coal, 2 cents a hundred : 
live stock, $5 per car; coaches and sleepers, $8 per car; salt, 2 cents 
a hundred. These =e subject to the following conditions, namely : 
applies only on shipments to and from Kentucky Central and 
Chesape-ke and Ohio railroads and does not apply on business to 
and from Lexington proper or points east of Lexington on Louis- 
ville, Cincinnati and Lexington Division. 

Those rates were in effect up to October 17, 1884, and were jsoued 
tous by the Louisville and Nashville railroad January 7, 18S4. 
Octuber 17, 1854, we were notified that on and after that date the 
following rates would be charged the Kentucky Central on business 
destined to or bevond L, ivingston and what was then Stanford June- 
tion, Ky. Those are the two points covered by this advance: also 
to Lexington, Ky. | 

Now, I will give you the rates : First class, 9¢. a hundred ; second 

class, S cents a hundred: third class, 7 cents a hundred; 4 
204 = class, six cents a hundred ; fifth elass, five cents a hundred ; 

fifth class, under 24,000 pounds, 5 cents per hundred ; fifth 
class, over 24,000 pounds, four cents per hundred; grain, less than 
car-loads, five cents pe r hundred; grain, car-load, 4 cents per hun- 
dred ; salt, ear-loads, 3} cents per handred; class A, 3) cents per 
hundred: class B, 4} cents per hundred: class C, 5} cents per hun- 
dred ; coal, 35 cents per hundred; live stock (horses, ma and eattle), 
$8 percar; hog, single deck, sheep, double deck, 8 per car; sheep, 
single deck, $7 per car. That isall. 


(.. At what time was your line opened to Livingston and Stan- 
ford ? 


a 


- 
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A. I think we commenced about the first of September, 1884; 
operated about six weeks I think? 

Q. What rates, then, did you have from September, 1884, toOcto- 
ber 17, SS4, on freight from and to Livingston and Stanford ? 

A. We had the rates in effect prior to October 17, 1884, named in 
the foregoing answer. 

(). When you except Lexington from your statement, then we are 
left without any statement at all from Lexington. What rates had 
you from Lexington ? 

A. The ratesfrom Lexington were subject to these rates that 
205 IT named, the second rates named, and that dated back a couple 
of vears prior to the issuing of this tariff. Lexington had 

been excepted for at least two years, I think. 

(). Do you mean when you say Lexington was excepted from a 
rate that the rates you have named did not apply to Lexington ? 

A. Did not apply to Lexington; applied to all other local points 

(). Then what rate did apply to Lexington prior to October 17, 
1SS4, and what afterward ? 

A. These rates that I named as excepted, making Stanford and 
Livingston same rates as excepted Stanford and Livingston, were 
applicable to Lexington two years prior to 1874. I think in Feb., 
1S8s2, they made the advance on Lexington. 

(). Prior to September first, 1884, the southern terminus of the 
Kentucky Central road was at Lexington, was it not? 

A. We ran to Stanford (Ky.) prior to September first. We also 
ran to Livingston, but our line south via Livingston was not opened 
up until September. The advance rates applied to Lexington as far 
back as 1882, and on October 17, 1884, the same advanced rates 

were applied to Stanford and “Livingston. 
206 Q. Prior to October 17, 1884, had you done business between 
Jellico and Livingston ? 

A. Yes—that is, through freights from points west were handled 
prior to October 17, 1854. 

(). Did you do business after October 17, 1874, between Living- 
ston and Jellico? 

A. We did business, I think, about a month; it may have been 
alittle more. We had contracts out that we were bound to protect. 

Q. Why did vou withdraw from the business? 

A. On account of the advance in rates over the Louisville & 
Nashville bridge, or for the delivery between Cincinnati and Mill- 
dale. In some cases the rates of freight charged amounted to more 
than our proportion of the through rate. I will illustrate: Every 
through rate is prorated—that is to say, the rate from Chicago to 
some point south, our proportion, based upon our mileage, would 
give us so many cents per hundred pounds, the amount accruing 
to our road in the division of the rate on a mil-age basis In many 

cases being much less than the charge made by the Louis- 
207 ville as per the schedule of advanced rates for its service be- 
tween Cincinnati and Milldale. 

Q. So that you could not continue the business, except at an actual 
loss ? 
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A. Yes, sir; that is the idea exactly. 

Q. W hen you received notification of the increase from the Louis- 
ville and Nashville Company in what form was such notice ? 

A. A written notice by the division freight agent of the Louisville 
and Nashville. 

Q. Have you a copy of the notice ” 

A. That copy was set to New York; I think there is a copy on 
file in the office. 

Q. If so, will you produce it and attach it hereto as Exhibit “ Be” 

A. Yes, sir. 

Q. What answer, if any, was made to this notice on increase In 
Oct., 1884, on the part of your people ? 

A. I don’t know; I reported the matter to our officials; what 
action they took I don’t know. In the matter of the Lexington 
business, if that has any bearing, we protested against that charge, 
and they insisted on a right to exclude anything of a competative 
nature. There was nothing in the original contract that allows it, 

though 
208 Q. Did you do any business south of Livingston at any 
time, except through business ? 

A. A very small amount; might have had something from local 
points; 75 per cent. of it is through business, if not more; the bulk 
of the business all went beyond Livingston. 


Cross-examined by Mr. NoBLe: 


Q. The protest that vou spoke of in regard to the advanced rates—— 

ras that oral or by written letters ? 

A. Well, I think Mr. Ingalls had a personal consultation with the 
Louisville and Nashville people, and [ had some correspondence my- 
self with the general freight agent of the Louisville and Nashville 
road. 

Q. Were you present when the conversation took place with Mr. 
Ingalls ? 


(Mr. Noble objects to the questions and answers in reference to 
any protest on the part of the Kentucky Central as to those which 
were In writing, unless the writing is produced, and in regard to 
any advanced rates, if in writing, unless the writing is produced.) — 


Also objects to all the foregoing questions and answers on the 
ground of incompeteney and irrelevaney ; and, not waiving, 
209 but ins sisting upon all of its objections and exceptions, the 
Louisville and Nashville railroad cross-examines the witness 

as follows: 


Q. Was there any agreement between the Louisville railroad and 
the Kentucky Central, aside from the original contract which was 
spoken of, as — the amount of charge as between Cincinnati and 
Milldale or Milldale and Cincinnati, until 1884? 

A. I don't know of any. 

(. Did the rates continue to be 2} cents per hundred from Cin- 
cinnati to Milldale and Milldale to Cincinnati from the date of that 
contract up to October, 1884? 


bal 
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A. Yes, sir; except as I have testified. 

Q. The prices on this other price-list which you have given here 
did not apply to Lexington, I understand? 

A. It applied for a certain number of years. I don’t remember 
the exact date upon which they took it off, but 1 think it was in 1882. 

Q. You think Lexington, after 1882, was not embraced in that 
list of low prices ” 

A. My recollection is that Lexington enjoyed the benefit of the 
lower rate until 1SS2. 

(). Was it not insisted by the Louisville and Nashville Rail- 
210 road Company that these low rates did not apply to any 
freight coming from Lexington or any point south of that all 

the time ” 

A. No,sir. I know nothing about such an agreement. The only 
notice or information I had of anything oatside of Lexington was 
the notice of October 17, 1554 

). And vour understanding is that the freight was agreed on up 
to that time at the lower prices to Lexington and beyond ” 

\. No, sir. | have excepted Lexington all the time. 


Q. Beyond Lexington, excluding to Lexington ? 

A. Aside from Lexington, the lower rates applied to all points. 

(). All points 

A. Yes, sir 

Q Did you ship any freight from Cincinnati to Milldale by the 


Nashville road, which was to go to Lexington or beyond Lexington, 
after the extension of your road from Lexington Lo Livingston, at 
those lower rates” 

A. We shipped nothing to Lexington at the lower rates after 1882. 
It may have been before that. [| don’t remember the exact date. 

From the first of September to October 17 we shipped 
J11 ~~ te Livingston and points beyond, south, on the basis of the 
lower rates of freight on the bridge. 

Q. Was any complaint made by the Louisville and Nashville that 
you shipped at those prices to those points ? 

A. No, sir; not up to the 17th of October; that is as far as my 
know ledge oes. 

(). After the extension of the Kentucky Central to Livingston, 
and extension of the Nashville road from Livingston to Jellico, at 
what rate did you ship from Cincinnati to Milldale and Milldale to 
Cincinnati, over the Nashville road, freight coming to or beyond 
Livingston or coming from Jellico? 

A. We shipped at the lower rates from September first to Octo- 
ber 17th 

(). When you speak of your road to Stanford and the road to Liv- 
ingston—the road from Richmond to Stanford is a leased road, is it 
not? You don’t own that? 

A. Yes, sir; we have a lease for ninety-nine years. 

Q. That belongs to the Louisville and Nashville; when did you 
lease that? 

A. In 1883, I think. 
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Q. Then you had no rate of shipments from Cincinnati to Mill- 
dale of freight going over that road, as your road, in 1881” 
212 A. No. 
Q. Not until you got the lease in 18835 ? 

A. We didn’t take charge of it until 1883. 

Q. The road from Richmond to Stanford is not a part of the Ken- 
tucky Central, is it? 

A. It isa part of it, so far as the lease is concerned ; it is a lease 
for ninety-nine years. 

(). You count it as a part of the Kentucky Central road ? 

A. Yes. 

Q. It is a road operated by the Kentucky Central, but the Ken- 
tucky Central proper is the road that runs to Winchester, Lexing- 
ton, and Livingston ? 

A. Yes, sir; and from Richmond to Stanford Junction under 
lease. 

(). Where the Richmond Branch to Stanford strikes the Knox- 
ville Branch of the Louisvilleand Nashville is quite a distance west 
from Livingston, isn’t it—some 34 miles? 

A. From Richmond to Stanford is 34 miles; from Richmond to 
Livingston about the same distance; from Stanford to Stanford to 
Livingston is about 25 to 40 miles; between Livingston and Stan- 
ford, | mean on the Knoxville branch of the Louisville and Nash- 
ville railroad. 

(). Was there ever any contract made between the Ken- 

213 tucky Central and and Louisville & Nashville as to the price 

of shipment over the Louisville between Cincinnati and Mill- 

dale after the contract that you first spoke of, executed, I believe, in 
1879” 

A. I know of none. , 

Q. Have vou any written authority from the Louisville and Nash- 
ville Railroad Company binding them to except freight from Cin- 
cinnati to Milldale which was.to go over your road to Lexington or 
south of Lexington at any time at the lower rate of 24 ets. a hun- 
dred” 

A. We have their regular issue of rates over their official signa- 
nature, as applicable to all points without reserve, excepting as stated, 
to Lexingten, as stated. Ido not know as you may eall it a con- 
tract. It is an issue of rates on their part, applicable to our busi- 
ness, 

Q. Were the rates issued for your company or for the public? 

A. Issued for us; not specially for us, but I suppose the Penn- 
sylvania road enjoyed the benefits of the same rates we would. 

(. How often did vou get those rates? 

A. Well, I couldn't state; some times there were some slight 
changes in the classification; perhaps once or twice a year tliey 

would change. 
214 Q. But there was no contract in reference to the freight ; 
simply they issued and sent you tariff rates ? 

A. They conformed to the contract by the issuance of these 
rates. 
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Q. Can you furnish a list of those different tariff rates under 
which you shipped over that part of the Louisville and Nashville 
road at the different times up to the present time ? 

A. Well, I may be able to furnish them; I can’t say as to that ; 
[ will find them as far as practicable. 


(To be attached as exhibits and marked “ Exhibits C to O,” both 
inclusive.) 


Q. Did you not ship over the Louisville road, between Livingston 
and Jellico, up to about the middle of March, 1885? 

A. No, sir. No; I don’t think we continued to operate that long ; 
my impression is that we did not run more than six weeks. 


(Witness subsequently added to this answer): 


In answering the question | had in my mind the length of time 
we enjoyed the low rates on Southern business—that is, September 
Ist to October 17, we did continue to receive and forward freight for 

points south of Livingston and Jellico up to May, 1885, when 
215 we were compelled to discontinue rates and arrangements on 
account — high rates over bridge. 

Q. And did you not receive freight at Jellico from the roads that 
connect with the Louisville and Nashville at that point—freight to 
be shipped over the Louisville and Nashville to Livingston and 
thence by your road—as late as the middle of March, 1885? 

A. I don’t think we did. 

Q. Have you any date by which you can fix the date when you 
ceased to receive freight to go beyond Livingston or when you ceased 
te receive freight from Jellico coming north? 

A. I think I can get it; yes, sir. 


(Signature of witness to deposition waived.) 


STATE OF ONTO, 2: 
Hamilton Co., { ~° 


By consent of parties foregoing deposition taken before me, a no- 
tary public for the county named, at office of Ramsey, Maxwell and 
Mathews, Cincinnati, Ohio, May 12, 1887, and after I had duly 
sworn witness I stenographically noted the questions and answers 
and subsequently transcribed same as above. 

[SEAL. ] W. H. POPE, 
Notary Public in and for Hamilton Co., Ohio. 


216 Exuipir A. W. H. P. 
(Copy.) 


Contract with the Louisville, Cincinnati and Lexington, and Pitts- 
burgh, Cincinnati & St. Louis Railway Companies, July 18th, 
1579. 


This contract, made this 18th day of July, 1879, between the 
Louleyille, Cincinnati & Lexington Railway Company, first party, 
V2—1294 
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and the Kentucky Central Railroad Company, second party, and 
the Pittsburgh, Cincinnati and St. Louis Railway Company, third 
party, witnesseth : 

Whereas it is believed that increased facilities at the stock and 


freight yards of the Kentucky Central Railroad Company, at Cov- f 
ington, Kentucky, as hereinafter provided for, will be mutually bene- | 
ficial to the above-mentioned companies, it is hereby agreed between . | 


the parties hereto as follows, viz: 

Section 1. That the Kentucky Central Railroad Company shall 

inake arrangements for the delivery and reshipment of stock at Cov- 

Ington stock-yards with parties who are or may be in charge 
217 ~—s of said stuck-yards, and will require them to execute a guar- 

antee that the cattle, hog, and sheep pens, chutes, and all 
fixtures pertaining thereto shall be put in good order with all mod- 
ern improvements as soon as practicable, and will require said 
parties to obligate themselves to keep the pens, chutes, &c., in good 
order and condition as long as this contract shall be in effect, and 
will also require said parties to obligate themselves to become re- 
spousible for all damage resulting from want of care or improper 
treatment of live stock while under their charge or control in con- 
nection with the possession of said yards, pens, chutes, Ke. 

SecTION 2. That the Louisville, Cincinnati and Lexington Railway 
Company and -the Kentucky Central Railroad Company shall, at 
their own CXpelse, provide and establish the requisite facilities for 
performing tie services hereinafter mentioned, it being understood 
and agreed that all necessary side tracks and other conveniences for 
transacting the business promptly and efficiently shall be constructed 
so that the business herein contempiated between the several 


' 
j 


companies hereto may be commenced not later than August Ist, 
1S7%. | 
218 Section 3. That all live stock, grain, or other freight from j 
the Louisville, Cincinnati and Lexington railway destined fe, 
to go east of Cineinnatt by the Pittsburgh, Cineimnati and St. Louis 
railway shall be delivered at Cincinnati, as heretofore, it being un- 


derstood that no change shall be made in the present manner of 
duving business between the Louisville, Cincinnati and St. Louis Rail- 
way Company. ’ 

SecTion 4. That live stock and other freight from the Louisville, - 
Cincinnati and Lexington railway consigned locally to Covington 
shall be subject to a charge of one dollar per car, to be paid by the 
Louisville, Cincinnati and Lexington Company to the Kentucky 
Central Railroad Company. 

The Pittsburgh, Cincinnati and St. Louis Railway Company is 
not to pay any proportion of said one dollar charge, nor is said last- 
named company to be subject to any additional charge for loadipg 
and unloading ; neither isthe Louisville, Cincinnati and Lexington 
Railway Company to be subject to any charge for service for load- 

ing or unloading cars. 
219 Freight from Covington to points on the line of the Louy 
ville, Cincinnati and Lexington railway is not to be hau 
and billed by the Kentucky Central Railroad Company and 
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ered to the Louisville, Cincinnati and Lexington Railway Company 
at the junction in South Covington, Kentucky, on such terms as may 
be agreed upon by the Kentucky Central Railroad Company and 
i the Louisville, Cincinnati and Lexington Railway Company. 

| Section 5. That a joint agentshall be appointed at the Kentucky 
Central Railroad Company’s yards at Covington to attend to the col- 
ee. lection of freight bills and for the billing of live stock and other 
| freight loaded or transferred for shipment east via the Louisville, 
. Cincinnati and Lexington Railway, the expense of such agency to 

be paid by the several parties heretofore, one-third (4) each. 

Section 6. That all live stock or other freight received at the Ken- 
tucky Central Railroad Company’s vards from the road of that com- 
pany and live stock from the Louisville, Cineinnati and Lexington 
railway billed locally by the said companies to said yards and after- 

ward shipped to the east via the Pittsburgh, Cincinnati and St. 
220 Louis railway shall be loaded or transferred to the cars of the 

Pittsburgh, Cincinnati and St. Louis Railway Company and 
billed as per instructions of that company and delivered by the 
Kentucky Central Railroad Company to the Louisville, Cincinnati 
and Lexington Railway Company without any charge. 

Secrvron 7. That the Louisville, Cincinnati and Lexington Rail- 
way Company shall receive from the the junction of the Kentucky 
Central railroad freight or live stock consigned to go via the Pitts- 
burgh, Cincinnati and St. Louis rathway and transport the same 

. from the Kentucky Central railroad junction to the tracks of the 
Pittsburgh, Cincinnati and St. Louis Railway Company at Cinein- 
nati at the following prices, to be paid by the Pittsburgh, Cincinnati 
and St. Louis Railway Company, viz., live stock, five dollars per car- 
load, and dead or other freights, two and « half (25) cents - one 
hundred pounds, it being understood that so far as practicable cars 


! 
; of dead freight shall not be loaded with less han 20,000 pounds 
A each, and that all cars of live stock or freight shall be loaded, 
221 transferred, transported, and delivered prom Mly each day at 
such hours as may suit the ranning of trains and conduce to 
| the general benefit of the parties hereto and the success of the en- 
terprise herein contemplated. Empty cars each way shall be trans 
| ferred free. 
Section 8. That no mileage shall be charged the Louisville, Cin- 
cinnati and Lexington Railway Company on loaded or empty cars 
— used in the business between Cincinnati and the junction with the 
Kentucky Central railroad. 
- Section 9. That the Louisville, Cincinnati and Lexington Rail- 
way Company and the Kentucky Central Railroad Company shall 
receive business from the Pittsburgh, Cincinnati and St. Louis Rail- ; 
way Company destined for Covington, delivery on the same terms 
as stipulated in the preceeding sections, the said freight to be loaded 
| by the consignees. 
Section 10. That live stock or dead freight received by the 
“entucky Central Railroad Company at its Covington yards and 
tanded for shipment east shall not be subjected to any charge 
Louiat that made by the Louisville, Cincinnati and Lexington 
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222 = Railway Company to the Pittsburgh, Cincinnati and St. 
Louis tens Company for delivering to the last-named 
company, as heretofore mentioned. 

Section 11. That the Kentucky Central Railroad Company shall 
have the right to have any live stock or merchandise (not provided 
for in the preceeding sections) and destined to Cincinnati or to the 
connection of the Pittsburgh, Cincinnati and St. Louis Railway Com- 
pany transferred by the Louisville, Cincinnati and Lexington 
Railway Company on the same terms as named in section 8, to be 
paid by the Kentucky Central Railroad Company. 

Section 12. This contract shall continue in full force for twelve 
months from date, after the expiration of which time it shall be dis- 
continued, at the option of either party, upon giving the other two 
parties thirty days’ written notice: Provided, however, That if 
before the expiration of twelve months the Louisville, Cincinnati 
and Lexington Railway Co. shall find it necessary to discontinue 
crossing the Newport and Cincinnati bridge with its business it shall, 

In that event, be obligatory on said Louisville, Cincinnati 
223) 0 and Lexington Railway Co., with the consent of said Newport 

and Cincinnati Bridge Company, to transport the business of 
the Kentucky Central Railroad Company for the unexpired portion 
of the twelve months going in either direction over said bridge 
upon the terms as stipulated in the contract. 

In witness whereof the parties to this agreement have caused their 
corporate seals to be hereunto affixed, attested by their proper officers, 


respectivel) . 
(Signed) THE LOUISVILLE, CINCINNATI AND 
LEXINGTON RAILWAY COMPANY, 
By J. B. WILDER, President. 
Attest : W. EASTWOOD, Secretary. 


Signed, sealed, and delivered in the presence of— 
W. MeNORRIS. 
kK. McLEOD. 
(Signed) THE KENTUCKY CENTRAL RAIL- 
ROAD COMPANY, 
BY WM. ERNST, President. 
Attest : C. Hl. BRONSON, Secretary. 
Signed, sealed, and delivered in the presence of— 
S. F. B. MORSE. 
JAS. C. ERNST. 


224 (Signed) THE PIPTSBURGH, CINCINNATI AND 
ST. LOUIS RAILWAY CoO., 
By WM. SHAW, 2nd Vice-President. : 
Attest : S. B. LIGGERT, 


Way Company, Ass't Secretary. 


Signed, sealed, and delivered in the presence of— 
WM. JACKSON. 
J. H. B. McK NIGHT. 
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“Exuisit B.” W. H. P. 
Copy. 
Arbitraries between Cincinnati and Milldale. 
LouIsvILLE, Ky., October 17, 1884. 


C. L. Brown, Esq., D. F. A., Covington. 

Drak Sir: Our people have decided that commencing 20th inst. we 
will charge local rates between Cincinnati and Milldale on traffic to 
or from Kk. C. R. R. destined to or originating at Lexington, Ky., Liv- 
ingston, Ky., Stanford Junction, Ky.,and Livingston, Ky., via the 
Knoxville Branch of the L. & N. R. R. 

! enclose copy of our local tariff sheet No. 5 from Cineinnati, 
which shows the tariff rates between Miildale and Cincinnati. 

Yours truly, 


(Signed) H. F. SMITH, 
D. F. ALL. C.& L. Div. L. & N. RB. R. 
225 Exuipit C. W.H.P. Aug. 27, ’79. 
In effect Aug. 25th, 79. Expires when changed. 
Between Cov. and P.,C. & St. L. depot, Cin’ti. Given to all shippers. 


Dead freights, 24c. per 100 lbs. Live stock, $5.00 per car. 
It being understood that so far as practicable cars of dead freight 
shall be loaded with not less than 20,000 Ibs. 


EDGAR HILL, G. F. A. 
Exuisir D. W.H. P.. Oct. 26, ’81. 
In effect Oct. 24. Expires when changed. 
Between Cin’ti, O., and Covington, Ky. Given to K. C. R’y. 


All classes freight in c. 1. not less than 24,000 Ibs., 2}c. per 100 


lbs. Live stock, $5.00 per car. 
All cars must be weighed and original point of shipment must be 


given in every instance. 
S. S. PARKER, G. F. A. 
296 Exuipir E. “ W.H. P.” Nov. 15, ’81. 


In effect Nov. 5th. Expires when changed. 


Between Cin’ti, O., and Covington, Ky. Given to K. C. and C. & 
QO. R’ys. 


Coal, lumber, stone, lime,salt, flour, grain, and similar freights, c. 
|., 2e. per 100 Ibs. 

All other classes freight, ¢. 1. and |. c. 1, 24c. per 100 lbs. Live 
stock, $5.00 per car. 


Abrogate special 768. 
B. F. MITCHELL, D. F. A. 
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: ~~ 
Exurpit F. “ W. H. P.” 
LouIsvILLe, Feb. 11, ’82. 
W. A. Peter, Esq., ag’t, Cov., Ky. 
D’r Str: The special rate named — the K. C. R. R. on business 
to and from Cin’ti and South Cov. was not intended to and does not 
apply to and from Lexington proper, and on all such shipments we 
2 . . a7 ‘ ~~ oo 
must have our full local tariff rates between Cov. and Cin’t. I 
hope this is plain enough to be understood. : 
Y ours, B. FL MITCHELL. 
227 Exuipir G. W.H.P. Jan. 1, ’83. 
| Jan. Ist.—Covington to Cin’ti. 
C. Quarrier, Esq., compt. L. & N. R’y, Louisville, Ky: 
- Coal, lumber, stone, lime, salt, flour, grain, and similar freights, 
e. land |. e. 1, 23¢. per 100 Ibs. 
Live stock, $5.00 per car. 
This rate applies only on shipments from K. C. & C. & O. R. R's. 
B. ib. MITCHELL, DF. A. 
Exuipit H. (“W.H.P.”) Jan. 1, ’84. -<- 
} Between Cin’ti and Covington 
> 
| C.L.*| LC. 1.4 
Class ---------- piaiwis o o Grain. Salt 
1 >i d1 1 ) I 1 +) ) 
A. b. C. Coal. Live stock per car. Coaches «& sleepers 
i> 
2 2h 24 2 5 00 8 00 


Governed by local classification, Jan. 1, ’S4. : 
Applies only on shipments to and from kK. C. & C. & O. R’y, and 
does not apply to ship shipments from or to Lex., Ky., via K.C. R.R. 


H. F. SMITH, D. F. A. 


oe 


* 24,000 Ibs. t Less than 24,000 lbs. and grain L. C. L , 
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228 Exuisit I. “W.H.P.” Jan. 7, ’84. 
Between Cin’ti & Covington. 
Per 100 lbs. 
| lelel at «ata 
COND ..0a0 cnnnccenneeuenniie 1) 2) 3 | 4) 5 | Grain. | Salt. 
nail ; : oe ws me i 
2} wed fa 2) 23 2 : 2 
: i 
A. | B.| C. Coal. Live stock. | Coaches & sleepers. 
| 
: | 
2 | 23 | 2] 23-2 $5 percar. | $8 
| 


Governed by local classification, Jan. 1, ’84. 

Applies only on shipping to and from Kk. C. & C. & O. R’ys. 

And does not apply on business to or from Lexington proper or 
-- points east of Lexington on L., C..& L. Div. 


Abrogate special #49. 
H. F. SMITH, D. F. A. 


' 


Exuisit J. “W.H. P.” Jan. 25th, ’84. 
Between Cin’ti and Milldale. 


Empty freight cars, $1.65 per car. 
When to or from kK. C. R. R. and all kinds other than P., C. & St. 


L. R’y. 
H. F. SMITH, D. F. A. 


Exuipir K. “W.H.C.” Jan. 1, 85. 


eo 
Between P., C. & St. L. depot, Cin’t, & K. C. R. R., Covington. 
229 Per 100 lbs. in ec. |. not less than 20,000 Ibs. 
- | 
Cnccccntciimieameiias 1 2 3 4 = 5 | Grain. Salt. 
-~ oe - | — 
. 2}c.' 23 | 23 | 23 : 23 2 2 
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Live stock, $5.00 per car. 

Sleepers and coaches, $8.00 each. 

Applies on all tariff to and from Kk. C. R. R. or C. & O., except 
tariff to or from Lexington and points west thereof, to or from 
Livingston and points beyond, in competition with L. & N. R’y. 

Applies on business to and from P., C. & St. L. R’y only. 


H. F. SMITH, D. F. A. 
near tL. “W.8n.F. Jena. 1, BS 
fetween P., C. & St. L. R’y, Cin’ti, O., & Milldale, Ky. 


Per 100 lbs. in ec. |. not less than 24.000 Ibs. 


OS i ae 


a enna ] 2 3 } 5 Grain. Salt. 


oo 
~_- 
— 
I< 
a 
tL~ 
* 
~ 


Live stock, per car, 85.00. 

Sleepers & coaches, each, $8.00. 

Applies on all traffic to and from k. C. R. R. or C. & O., except 
traffic to or from Lexington and points beyond in com. with L. & N. 
R’y 


IH. F. SMITH, D. F. A. 


THE KENTUCKY CENTRAL RAILROAD CO. ET AL., &¢. 97 


230 Exuipit M. “W.H.P.” Jan. 1, ’85. 
Between Cin’ti, O., and Milldale, Ky. 


Rates of local traffic No. 5, Jan. 1, $4, to apply on business via 
the KR. C.R. R— 
To or from Lexington and all points west. 
“ Stanford “ vs beyond via L. & N. R. R. 
“ sé 6 éé 


“ Livingston “ “ 
H. F. SMITH, D. F. A. 


Exuipir Nv. “W.H.P.” Dee. 29, ’85. 
Between Cin’ti and Milldale. 


Empty freight cars, —. 
Please refer to rate 200, dated May 18, ’85, and note same expires 


Dec. 31, ’S5. 
B. F. MITCHELL, D. F. A. 


Exuipit O. “W.H. P.” Jan. 1, ’86. 
Jetween Cin’ti, O., and Milldale, Ky. 


Rates of local trattic, dated July 1, 85, to apply on business via 
the KC. RR. R— 
To or from Lexington and points west. 
“ “ Stanford June. “ beyond via L. & N. 
Livingston s i . 


sé sé 


251 Supersedes rates 100, Jan. 15, 1586. 
D. F. A. 


The deposition of M. H. Smith, taken on the 28th day of April, 1887, 
at the office of L. & N. R. R. Co., at Louisville, county of Jefferson 
and State of Kentucky, to be read as evidence on behalf of the L. 
& N.,intervener in an action between Bliss & Gates, trustees, plain- 
tiff, and Kentucky Central R. R., defendant, now pending in the 
U.S. cir. court at Cov., Ky., both parties, by attorney, being present. 


M. H. Smirn, being duly sworn and examined by Mr. Nose, as 
attorney for the L. & N. R. R., deposed as follows : 


1. State what connection you have, if any, with the Louisville & 
Nashville Railroad Company, how long have you been connected 
with that road, & in what capacity. 

A. I was employed from August, 1866, until June, 1869, as local 
agent at Louisville, and from 1869 until October, 1878, as general 
freight agent of the Louisville & Nashville Railroad Company, and 
from January, 1882, until July, 1882, I was third vice-president and 

13—1204 


a or oma mmeeneatenee ane 


re 


senate team 
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‘ 


trattic manager, and from July, 1882, until June, 1884, vice- 
232 president; the ear ly part of the time vice-presidentand general 
manager. From July, 1884, until October, 18386, I was presi - 
dent; since October, 1856, first vice-president. 
. Are you acquainted with C. P. Huntington ” 

A. Yes, sir. 

3. What was he engaged in in the fall of 1884, immediately 
previous, and subse quent to that time ? 

A. He was president of the Kentucky Central Railroad from some 
time in 1884 until the present time, so far as [ know. 

4. I will show you what purports bo be ac pv of the contract filed 
in this suit, executed August Sth, 1884, professedly between the 
Louisville & Nashville Railroad Co. and the Kentucky Central Rail- 
road Co., and ask you tostate whether it is,in vour judgment, a true 
copy. and by whom it was executed. 

In my judg rment, It is a true copy, and was exec ute “«l by myself 
AS nthe nt of the Louisville & Nashville Railroad Co., and R 4 
Warren, assistant secretary, C. P. Huntington, president, and R. A 
Jones, secretary, of the Kentucky Central Railroad Co. 

5. Were the seals of the respective companies attached to the origi- 

nal contract’ 
A. They were, to the best of my knowledge 
255 6. By this copy there seems to be an amendment, without 
date, executed by yourself for the Louisville & Nashville Rail- 
road Co., and the Kentucky Central by C. W. Smith, general man- 
ager; state whether or not that was a part of the original contract 
also. 

A. No, sir; not a partof the original; it wasan amendment made 
afterwards. ‘This additional contract or amendment was negotiated 
between C. W. Smith, general manager of the Kentucky Central, and 
myself. I have before me a press copy of the original amendment 
without date. IT have an acknowledgment from Mr. Smith of his 
rece ipt of the amendment to that contract, daied November 7th, LSS4, 
acknowle: fing tie rec tb Lormy letter of November 4th enclosing it. 
I have also thre correspondence preeceding the execution of that 
amendment, 

7. Prececding that amendment, upon the same paper with this 
copy, [ find what purports to be-a certified copy of the action of the 
board of directors of the Kentucky Central Railroad Co. What do 
you know about that ? 

A. The contract was submitted to the board of directors of 

2354 the Louisville and Nashville Railroad Co. in New York on 
August 12th, 1884, and, on motion, was laid over until the 

next meetiug, so that the directors could see it. At a subse ‘quent 
meeting it was brought up and, on motion, it was approved by the 
board of directors, and the president of the company was authorized 
to execute and deliver it. At my request the assist: int secret ary fur- 
nished me with a certified extract from the proceedings, showing 
that the president was authorized to execute it. I forwarded that 
certified extract Se pte mber 6th to the vice- preside ntof the Kentucky 
Central Railroad Co. and asked him to furnish me with a similar 
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copy of the action of the Kentucky Central Railroad Co. I received 

a communication, dated Louisville, Ky., October Ist, 1884, enclosing 

a certified extract from the minutes of the meeting of the board of 

directors of the Kentucky Central Railroad Co., held on the 23d _ of 

Sep., approving and confirming the action of the president of that 

company in exeeuting the contract, which I forwarded to R. K. 
Warren, secretary, on Oct. 2d, for filing. 

235 8. Who was vice-president of the Kentucky of the Kentucky 
Railroad Co. at that time ? 

A. John Echols. | 


% Have you the letter you wrote to him communicating the ac-. 


tion of your board of directors and his answer communicating the 
action of their board of directors ? 

A. [have. I have the press copy of my letter to him and the 
original from him. 

10. What is the date of your letter? 

A. As I stated in my answer, it was dated Septemover 6th, 1884. 
He acknowledged the receipt of that letter September 9th, 1884, and 
then October Ist he wrote me a letter reading as follows: 


“OrFICE OF THE VicE-PRESIDENT, 
“ Loutsvitue, Ky., Oet. lst, 1884. 


'M. H. Smith, Esq., pres't L. & N. R. R. Co., Louisville. 


“My Dear Sir: In accordance with a request received from you 
several weeks ago, | hand to you herewith a certified copy of a reso- 
lution adopted by the board of directors of the Ky. Central R. R. 
Co., at a meeting held on the 25d ulto., approving and confirming 
the action of the president of that compeny in executing contract 
between vour Co. and the K. C. R. R. Co., dated Aug. 8, ’S4. 

‘Please acknowledge receipt and oblige yours very truly, 

“JNO. ECHOLS, 
“ Vice-President K. C. R. R. Co.” 


324} Said letter is hereto attached, marked Exhibit “C.” 


\Iy letter to Gen. Echols of date Sept. 6th, 1884, reads as follows : 


SEPTEMBER 6, 1884. 
Gen'l Jno. Echols, V. P. C. O. & 8. W. R'y, Louisville. 

Dear Str: Enclosed I beg to hand certified extract from the 
minutes of the meeting of our board of directors ratifying the exe- 
cution of the contract with the Ky. Central R. R. Co. for use of our 
line between Livingston and Jellico. I will be glad if you will far- 
nish me similar copy of the action of your company whenever such 
may be tuken. 

Yours very truly, 


M. H. SMITH, Prest. 


9 


Said letter is hereto attached, marked Exhibit “A. 
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Gen. Echols’ letter of September 9th reads as follows: 


‘OrrIce OF THE V1IceE-PRESIDENT, 
| ‘ Lovisvi.e, Ky., Sept. 9th, 1884. 
“M. H. Smith, Esq., pres’t L. & N. R. R., Louisville. 

“My Dear Sir: [ am — receipt of your favor of the 6th inst., 
transmitting a copy of the resolution of your board confirming the 
contract between your company and the Ky. Central R. R. Co. for 
joint use of the Knoxville Branch extension 


“T have forwarded the letter to Mr. C. P. Huntington, with the 
} 


request that he send me a similar copy oF the resolution of 


237 =the K. C. board as soon as agtion is taken upon the matter, 
and when I receive it I will forward it to you without delay. 
“Yours very truly 
JNO. ECHOLS, 
‘Vice-Pres't.” 


Said letter is hereto attached, marked Exhibit “ B.” 
11. Have you any objection to filing those two original letters 
from bim and your press Copy as parts of your deposition t 

A. Not the slightest. [ have already stated that I filed them as 
Exhibits A, b, and €. The letters of (ren kechols wre upon the 
letter-heads of the Chosapeake, Ohio & Southwestern Railway Co. 

Had he any connection with the Chesapeake, Ohio and South- 
western Rai'way Co. at that time”? 

A. He was vice-president of the Chesapeake, Ohio and Soeuth- 
western and, [ think, he was vice-president of the Chesapeake and 
Ohio proper, but I am not certain [lis letter of Oct. Ist ts signed 
vice-president 2. i. oe eee 

15. Is the copy of the resolution which is attached to that copy 
of the contract similar to the copy that he sent you? 

A. To the best of mv knowledge, it is 

14. Have vou the record of the board of directors of your com- 

pany present’ 
238 A. I have 
15. Please read the record of the meeting at which the 
subject of this contract was brought up first and laid over, and the 
subsequent meeting, at which it was ratified 

A. “New York, August 12th, 18S84—On motion of J. S. Rogers, 
seconded by Mr. Probst, it was resolved that the traftie agreement 
between the Kentucky Central Railroad Co. and the Louisville WX 
Nashville Railroad Co. for business between Jellico and Livingston 
be laid over until the next meeting, so that the direetors ean see 1t.” 

‘New York, August 26,1S84.—On motion of Mr. Williams,seconded 
by Mr. Clark, it was resolved that t! he contract with the Kentucky 
Central Railroad Co. for use of track between Livingston and Jel- 
lico be again laid over aa the next meeting.” 

* New York, August 30th, IS84.—The agreement between this com- 
pany and the Kentucky Central Railroad Co. was again brought up 
for action, and it was, on motion of Mr. Williams, seconded ‘by Mr. 
Clark, resolved that the action of the president of this company be, 
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and is hereby, approved in the execution and delivery of said 
239 contract on behalf of this company and in conformity with the 
action of the former board of directors of December 22d, 1880.” 
16. You have read from the minutes of the board of directors of 
the meetings held in New York ? 
A. Yes, sir. 
17. How long preceeding the final execution of this contract were 
negotiations entered into in reference to it, and by wuom were they 
commenced ? 


Question objected to on behalf of the Central Railroad Co. and 
disengaged trustees and Pardee, trustee. 


A. The contract was executed in 1884. Preliminary negotiations 
were commenced in October 1880, and were — upon theapplication of 
the president of the Kentucky Central Railroad Co. and of the offi- 
eers of the Knoxville & Ohio railroad, William Ernst, president of 
the Kentucky Central, at the same time co-operating with officers of 
the Knoxville & Ohio railroad. 

18. How did they commence ? 

A. By a letter from Wm. Ernst, president, dated October 28th, 
1880, to E. P. Alexander, second vice-president of the Louisville and 
Nashville Railroad Co. 


Said letter reads as follows: 
240 “Kentucky Central Railroad Company, president's office. 
Covinaton, Ky., Oct. 28, 1880. 
E. P. Alexander, Esq., 2d vice-pres't L. & N. R. R. Co., Louisville, Ky. 
Dear Sir: We would be pleased to have a conference with you 
some dav next week in reference to the proposed Knoxville connee- 
tion. Will vou name a day when it will suit you to meet us for that 


purpose? Col. C. M. McGhee, of Knoxville, ne to meet with us, 


and [ have promised to advise him of the day you fix upon. 
Yours truly, WM. ERNST, Pt.” 


Said letter is hereto attached, marked Exhibit “ D.” 


19. What company is referred to under the name of the Knox- 
ville & Ohio road ? 

A. A railroad then running from Knoxville to a point twenty 
miles east of Jellico, and which under these preliminary negotia- 
tions was to extend to Jellico. 

20. Is itany part of the system of roads known as the East Ten- 
nessee, Virginia & Georgia Railroad Co.? 

A. It is leased by the East Tennessee, Virginia & Georgia Rail- 
road Co. 

It is agreed between counsel that exceptions to questions and an- 


swers in this deposition may hereafter be taken with the same effect 
as if noted at the taking of this denosition. 


dy 
i 
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241 By the Witness: I have also a telegram from Mr. Earnst, 
reading as follows 
“(CovineaTton, KY 

E. P. Alexander, 2d vice-pres't, Louisville 

Thursday next will suit us. We will be down on morning train 
of that day 
WM. ERNST, Pres’t.” 
Said telegram is hereto attached, marked Exhibit “ E.” 


21. Did Mr. Ernst, the president of the Kentucky Central, come 
down in accordance with thesugeestion of this letter and telegram ? 

A. I cannot answer that from my own knowledge, but he was 
here either that day or within a few days after that, for [ find on 
November 4th, 1880. the following letter from Mr. Alexander, see- 
ond vice-president, to Wm ernst, president 


“Louisville & Nashville Railroad Company, office seeond vice- 
president. 


LovursvItiLe, Ky., Nov. 4th, 1880 
Wm. Ernst, pres’t. 

Dear Sir: I suggest the following outline of the contraet be- 
tween our respective companies for giving your company joint 
traffic right over the proposed extension of our Knoxville Branch 
tu the Tenn ssee State line 

Ist. This company to extend its line to a connection with 
242 the Knoxville & Ohio railroad at the State line and allow 
your COMMDpANY to connect with us at wh lever 1 nt north of 
Livingston you see fit, and to give vour company equal trathe rights 
In every respect for all through business from all potnts on or over 
your line to points in Tennessee or beyond, with the privilege of 
running vour own trains under vour own men and on s rie ved 
satisfactory to yourselves. should vou so desire. 

2nd. This company to estimate the cost of it of the WA rleted 
road from the point of junction with your line to the State line, in- 
cluding water stations and side tracks, right of wav, &e., and everv- 
thing except depot stations and platforms. | 

On one-half of this total cost your company to pay us interest at 
six per cent. per annum, semi-annually, from the day when your 
first train passes over the road 

You also to pay annually one-half of the cost of maintenanes 
repairs and improvements of the joint road, except the salaries of 
local station agents 

Ssrd. The local business on the joint track to be reserved to this 

company, and should your trains do any of it the revertue 
245 from a of junction to local point at which the business is 

done to be paid to us at our local rates as if it had been given 
to our train at june tion or rone by our train to junction. 

Ith. Our superinte nde nt of trans sportation to have full and entire 
control of all your trains and men while on the joint track, but to 
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run them on schedules satisfactory to you and recognizing your 
equal rights. 

[f any difficulty or complaint arises it shall be adjusted by arbi- 
tration. 

But should any damage to person or property result from any 
action of your men your company to be responsible, unless the ac- 
tion was by direct order of our superintendent of transportation. 

5th. Supplemental contracts may be had from time to time by 
which we undertake to handle your trains for you, and any misun- 
derstanding to be arbitrated. 

Respectfully yours, 
(Signed) CP. ALEXANDER, 


Second Vice-President.” 


NE. Ree ge ul et 


‘Said letter is attached hereto, marked Exhibit “ F.” 


22. Was that proposition modified at any time? 
J44 A. Yes, sir; as follows: 


; Louisville & Nashville Railroad Co., office of second vice-president. 


LovIsvVILLE, Ky., Nov. 30th, 1880. 
Win. Ernst, pres't. 

Dear Str: [ will be willing to accept the following modification 
of terms, proposed to you in my letter of Nov’r 4th, concerning joint 
trathe arrangements with your company over our Knoxville Branch 
and its proposed extension to the Tennessee State line. 

Paragraph third of proposed arrangement reserves to this com- 
pany all business to or from points on the track to be used In com- 
mon and requires your company to pay to this company its local 
rates on all business which vour road may bring to or take from 
such points between said points and the point of junction where 
your road unites with ours. 

Tam willing to deduct from such payments a certain rate per ton 
per mile (some fraction of a cent), which shall be agreed upon be- 
tween us or by arbitration, which shall represent, as nearly as possi- 

ble, the actual cost of your company of transporting the 
24 freight between the junction point and its point of origin or 

destination, so that this service shall not be an actual loss of 
money to your company. 

Also Lam willing to agree that our local rates over the track to 
be used by your company shall not be higher than the average 
local rates over all other parts of our road. 

[ think that our board will also be entirely willing to have your 

| company, if you so desire to, vourselves make the extension from 

London to the State line, allowing this company to work over such 

extension on exactly the same terms as we have proposed to you, 
which I would consider preferable to our building the extension 
ourselves. 

4 Very respectfully yours, 


: (Signed) E. P. ALEXANDER, 2nd V. P. 


7 Said letter is attached hereto, marked Exhibit “G.” 


- 
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It is consented that the copies herewith filed may be used with 
the same effect as if press copies of the original letters had been filed, 
but with no other or further effect. 


23. In the letter which you file, dated October 2Sth, ISSO (Iix- 
hibit D), from Mr. Ernst to Mr. Alexander, he speaks 
246 = of Col: C. M. McGhee, of Knoxville, coming down with him. 
Do you know what connection, if any, Mr. MeGhee had with 
the Knoxville.& Ohio road ? 
A. He was an officer of the Knoxville & Ohio road: I think 
president; either president or vice-president. 


sv Col. BuLLITT: 


Q. These letters and matters to which you are referring—have 
you personal knowledge of the matters contained in them, or are 
they simply letters you find in the office? 

A. They are letters I find in the office. 

Q. You were not yourself connected with these negotiations ” 

A. Not at that time. 

(). You were not connected with the railroad at that time ? 

A. Not at that time. [ was familiar with the negotiations soon 
after that. 


By Judge Nose: 

24. I will ask you to examine this letter to which | have referred, 
dated October 28th, 18SSO, and examine the signatare of William 
“rnst thereto and say whether or not that is his signature, if you 
are acquainted with his handwriting. 

A. I cannot answer that. I am not familiar with his hand- 
writing. 

25. Can you state whether about the time or subsequent to 

247 the date of this letter of October 2Sth, ISSO, the Kentucky 

Central Rathroad Co. entered into any sort of contract with 

that Knoxville & Ohio Railroad Co. in reference to trattic or freight 

between here and Cincinnati or in reference to a connection between 
their road and the Knoxville and Ohio? 

A. [ have knowledge of a contract between the Kentucky Central 


railroad and the East Tennessee, Virginia & (reorgla railroad’ 


whereby the East Tennessee, Virginia and Georgia railroad assumed 
an interest in the lease of the Louisville and Nashville Railroad Co., 
as described in that contract of August Sth, 1SS4. 

26. About when was that contract entered into ? 

A. IL cannot give you any definite information as to the date; I 
have no specific Information of my own. 

27. Was the fact that such a contract had been entered inte be- 
tween those two companies Inade known to your company by either 
of them at the time? : 

A. No, sir: no, indeed. 

28. Was the contraet entered into between them beneficial or 
prejudicial to your company ? 

A. Prejudicial ; decidedly SO. 
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248 20. Subsequent to that time did the Louisville & Nashville 
Railroad Co. enter into any contract with that same East 
Tennessee, Virginia & Georgia railroad ? 

A. Subsequent to what time? 

30. The time that the Central Kentucky concluded their contract. 

A. No, sir; none whatever: no contracts ; nothing but the usual 
current exchange of business on the usual terms. 

31. Has any contract ever been made ? 

A. None has ever been made between the companies since or at 
any time; no such agreement has ever been made. 

32. Did your company have any contract with the East Tennessee, 
Virginia & Georgia Railroad Co. in reference to the construction of 
vour road from Livingston to Jellico? 

A. Yes, sir. 

33. Was that before or after the execution of this contract sued 
upon? 

A. Betore. 

34. State when that contract was made. 

A. The contract was with the Knoxville & Obio and after guar- 
anteed by the East Tennessee, Virginia and Georgia road. It was 
approved by the board of directors at its meeting in New York De- 

cember 22d, 1880. 
249 35. Was that fact known to the Kentucky Central at the 
time? 

A. A communication was authorized to be sent to the Knoxville 
and Ohio road. The following communication was authorized: 


“New York, December 11th, 1880. 
‘Knoxville & Ohio Railroad Co., C. M. MeGhee, Esqr., pres't: 
“ Referring to a contract about to be made between to Louisville 
& Nashville Railroad Co. and the Knoxville and Ohio Railroad Co., 
under which each agrees with the other to meet at the boundary 
between the States of Kentucky and Tennessee on or before the Ist 
of July, 1S82, I have to say for and on behalf of the Louisville & 
Nashville Railroad Co. that that company will, at the proper time 
and in the proper manner, enter into a contract between itself and 
the Kentucky Central Railroad Co. granting to the latter the right 
to work over the line of the Louisville & Nashville Railroad Co. 
between the point at which they shall connect with our road and 
the Tennessee State line upon terms substantially indicated to the 
Kentucky Central Railroad Co. in two letters from myself to Mr. 
W. Ernst, president of the Kentucky Central Railroad Co., of 
250  ~prior date to this, upon being requested so to do by your 
company, and this right for the Kentucky Central Railroad 
Co. to work over our tracks upon the terms stated is hereby deemed 
to constitute a part of the consideration moving you to meet us at 
the Tennessee State line.” 


That communication was authorized by the board and made a 
part of the minutes. 
“Vy? 7 e i > ») 
36. From what have you just been reading‘ 
14—12%4 


SON REAR TIN MIRE. 
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A. As stated heretofore in my evidence, from the minutes of the 
meeting of the board of — iors of the Louisville & Nashville 
Railroad (' ompany held in New York December 22d, 1880 


*) 


¢p- 


o7. What was it that you were reading 

. I was reading a communication that the board authorized 
Mr. E. P. Alexander, vice-president, to make to the Knoxville & 
Ohio Railroad Co 

38. Was the Kentucky Central made aequatnted with the fact 
that you had made that contract pretty soon after it was con- 
cluded ” 3 

A. I cannot state from my own personal knowledge that they 
were, but by subsequent action (yf the hoard ()] directors of the cast 

Tennessee, Virginia & Georgia and the Knoxville Railroad 
251 (‘o. at the State line, and thev agreed to meet the Louisville 

and Nashville Railroad Co. and make this communication 
which I have just read a part of such agreement, and under that 
agreement the Louisville and Nashville constructed its road from 
Livingston to Jellico; the Knoxville & Ohio constructed its road 
from its then terminus to Jellico, — the State line, and the Kentucky 
Central Railroad Co. constructed its line from Richmond to a point 
of connection with the Loutsville & Nashville. about three miles 
west of Livingston 

Was there any communication of any kind between your 
company and the Kentucky Central in reference to that East Ten- 
nessee, Virginia & Georgia road, or do-yvou know whether the Ken- 
tucky Central desired you to execute that contract? 

A. In November, 1883, the president, Mr. Cunningham, and the 
vice-president, Gen. Eehols, of the Kentucky Central Railroad Co., 
called Lhpot me in this othee ana demanded that a contract be 
formulated between the Louisville & Nashville Railroad Co. and the 
Kentucky Central Ratlroad Co. substantially in accordance with the 
letters of Gen. E ¥ Alexander, dated Novy. Ith, ISSO, and 


250 Nov ott ISSO) addressed to Win ernst. pres t president ot 


Central Kentucky road 

10. What action did you take ? 

A. In compliance with the demand thus made by the president 
and Vice president i contract Was formulated and on December Lith 
forwarded by me to Mr. Cunningham, president of the Kentucky 
Central Railroad Co ‘ 

i. Was that cont ract executed ”’ 

A. I received a letter, signed C. H. Bronson, treasurer Kentucky 
Central Railroad Co., dated January 19th, ISS4, stating that the 
draft of the contract forwarded by meon Dee. 11th to Mr. Cunning- 
ham, then president, was forwarded by him to Mr. C. P. Hunting- 
ton, of New York, who has revised the proper agreement and en- 
closed Ine a copy of such revised contract . 

4?. File that lette rasa part of your de ‘pestuion 
| make the said letter a part of my deposition, marked Ex- 
hibit “ H.” 

3. Was the contract sent by [funtington the same as signed, or 
were any changes made? 


> 
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A. It was changed. 

44. Did you then execute it, or what was further done with that 
contract ? 

A. I enclosed the contract with the alterations to C. H. | 
253 Bronson, treasurer of the Kentucky Central Railroad Co., 
under date of January 30th, 1854. 

t5. Did you approve or reject ? 

A. I took exceptions to some of it. I returned the contract, mak- 
Ing certain exceptions. This revised contract seems to have been 
referred to C. W. Smith, general manager, who came to Louisville 
with still other changes, and we had personal negotiations over the 
different terms of the contract, which finally resulted in agreement 
between C. W. Smith, general manager of Central Kentucky Rail- 
road Co., and myself, in which we were perfectly agreed. That was 
finally disposed of April 7th, 1584. In May, the following month, I 
was advised by Mr. Baldwin, president of the Louisville and Nash- 
ville railroad, that Mr. Huntington was trying to negotiate an agree- 
ment with him. On May 12th I had an interview with Mr. Hunt- 
ington in New York, who proposed important modifications in the 
contract that had theretofore been negotiated between the general 
manager and myself. At his request [ proposed an important modi- 

fication of the agreement that liad been negotiated thereto- 
254 fore. From an original letter from Mr. Huntington, dated 

New York, July 9th, 1884, the contract seems to have been 
satisfactory to him. Said letter is as follows: 


Kentucky Central Railroad Co., office of the president. 


New York, July 9th, 1854. 


Mr. M. IL. Smith, pres't L. & N. R. R. Co., city. 

Dexar Sir: [am in receipt of yours of yesterday, enclosing copies 
of contraet for joint use of proportions of your Knoxville Brauch. 

Not knowing whether we will be ready to do business over it by 
August Ist, the date vou have fixed therein, | have wired to Mr. C. 
W. Smith to advise me, and will in turn advise you as soon as [| 
have heard from him. 

| make said letter a part of my deposition, marked Exhibit “ I.” 
| have another letter, enclosing eontract, which is as follows : 


Kentucky Central Railroad Co., office of the president. 
New York, July 17th, 1884. 


Mr. M. H. Smith, pres’t L. & N. R. R. Co.,52 Wall St., city. 
Devr Str: Mr. C. W. Smith advises me that he will hardly be 
ready for business over the Knoxville Branch before September Ist, 
but hopes to anticipate that date and to provide for operations 
255 under the agreement at the earliest day possible. 
[ have noted on the contract inclosed such modifications 
as would secure to both of us this privilege. | 
Mr. Smith has also enclosed to me a copy of his letters to you in 
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regard to mail compensations which had been overlooked, and | 
have added to the second section a clause dividing the earnings be- 
tween Livingston and Jellico, equally between us. “ 

As we pay one-half of the costs of the road and one-half of its 
maintenance, and will undoubtedly carry on our trains or deliver 
to your trains a very much larger mail from Cincinnati and the 
adjacent popular sections than is likely to be carried from Louts- 
ville, an equal division seemed to me to be about fair, but I want 
to do what you think is right about it. 

There are some other slight changes merely elucidatory to which 
I think you willsee no objection, and if satisfactory to you, as amended, 
I am ready to sign the agreement. 


Yours truly, C. P. HUNTINGTON. 


I make said letter a part of my deposition, marked Exhibit “ Kk.” 
| I have another letter from Mr. Huntington, dated August 
256 5th, 1884, which is as follows : 


Kentucky Central Railroad Co., office of the President. 


New York, August 5th, 1884. , 
Mr. M. H. Smith, pres’'t L. & N. R. R. Co., Louisville, Ky. 

Dear Str: Mr. Edgar sent over the Knoxville Branch contract 
you sent him, and [ herewith enclose a copy incorporating the in- 
terlineat ons noted. 

We have added only a clause entitling us to a reasonable com- 
pensation for carrying the local mails in event we should ever carry 
this mail on our trains, either at vour solicitations or we are com- 
pelled to do so by the Post Office Department. 

As this clause is reciprocated in allowing each party a reasonable 
compensation for mails carried in each others’ behalf, I have taken 
it for granted that its incorporation would be equally acceptable to 
you, and in this view have sent an executed copy of the contract to 
Gen. Echols, V. P. of the company, requesting him to exchange it 
with you for the executed copy of your company. 


Yours truly, . C. P. HUNTINGTON, V. P 
[ make said letter a part of my deposition, marked Exhibit 
sc | 9 . 
257 46. Was the contract signed, as agreed upon, by Mr. Hunt- 


ington ? 
A. Yes, sir. 
47. How long were you negotiating—you and Mr. Huntington— 
from the time you commenced to the time that vou drew vour first 
contract and sent it to him before the final consummation of the 
contract ? | 
A. The demand was made by the president and vice-president of 
the Kentucky Central railroad in November, 1883, and the first 
draft of the contract was sent to them on December 11th, 1883. and 
was finally executed August, Sth, 1884. 3 


THE KENTUCKY CENTRAL RAILROAD CO. ET AL.,. &C. 109 


48. Was there or not any provision of the contract that was exe- 
cuted that was not discu by the parties—that is, I mean, was 
it critieally examined and discussed from beginning to end ? 

A. It was first drawn by Judge Houston and myself, you might 
say ; was then sent, through the treasurer of the Kentucky Central, 
to Mr. Huntington, who revised it and returned it to me. I made 
certain other exceptions and changes and returned it the same way 

to Mr. Huntington. It was then turned over to C. W. Smith, 
258 gen. manager of the Kentucky Central, who came to Louis- 

ville, and we discussed the matter fully and in all its bear- 
ings. It was then taken by him and turned over to Mr. Hunting- 
ton, and in May Mr. Huntington, myself, and Mr. Baldwin again 
discussed it and agreed to still further important modifications, and 
after that there was continuous correspondence and other modifica- 
tions until it was finally executed, and after it was executed it was 
still further amended by subsequent agreements. 

49. What was the purpose of the ented Central extending 
their road from Paris to near Lexington ? 

A. It was to form a through line for the purpose of conducting a 
transportation business for passengers and freight between Win- 
chester, at the connection of the Chesapeake and Ohio from Cin- 
cinnati and all points on and reached by the Kentucky Central 
Railroad and connecting lines, and all points south of Jellico reached 
by the East Tennessee, Virginia and Georgia Railroad and connect- 
ing lines. 

50. What connection, if any, had your contract with the East 

Virginia, Tennessee & Georgia Railroad with the demand 
259 made by the president and vice-president of the Kentucky 
Central for the execution of a contract with them ? 

A. Their contract was based on our agreement with the East 
Tennessee, Virginia & Georgia, and the Knoxville and Ohio Rail- 
roads. 

51. Do you mean to say that they were insisting on your making 
the contract in consequence of the contract you made with the other 
roads? 

A. Yes, sir. 

52. After the execution of this contract sued upon in this suit by 
the Louisville and Nashville Railroad Co., what facilities did you 
afford the Kentucky Central for traffic over that road between Liv- 
ingston and Jellico, and what obstructions did you place in the way 
of their receiving the full benefit of the contract ? 

A. We furnished all the facilities required of us by the Kentucky 
Central railroad in strict conformity with the agreement. We placed 
no obstructions of any kind or character whatever in the way of the 
perfurmance of the contract or of the Kentucky Central availing 
itsélf to the fullest extent of its rights under that contract. 

53. To what extent did it avail itself of its rights under that con- 

tract ? 
260 A. It inaugurated through freight and passenger tra fliic— 
through sleeping cars; organized a fast freight line known 
as the Orange Fast Freight Line. 
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54. How long did they continue in that way to use the road” 

A. Our records will show, but to the best of my knowledge it was 
until April Ist, 1585. 

55. Did you or not put any obstruction at ali of any kind in the 


way of their availing themselves of all the facilities provided for 


in this contract with them ” 

A. We did not; on the contrary, we did all that we could Lo 
facilitate the use of the road in the manner prescribed by the con- 
tract. | 

56. By the contract thev were to pay you $60,000 a year—the in- 


terest on $1,000,000 for the eost of the construction and right of 


way of that road ? 

A. Yes, sir: less than one-half the cost 

D7. Did or not the Kentucky ( sneer pave any portion of that 
$60,000 a year? , 

A. Yes, sir: they made at least one pavment 

58. Up to what time” 

A. I cannot state of my own knowledge. 

99. Did they ever pay, so far as you know, anything in the way 
of maintenance and repairs ” 

A. I cannot say positively 
26] 60. When were you first notified by that company that 
thev did not intend to adhere to the contract and intended 

to repudiate it as far as thev could ? 

A. The first notice that | had of it was a communiteation dated 
Richmond, Va., Mareh Lith, 1885, from C. W. Smith, general man- 
ager of t!e Kentucky Central Railroad Co : 

61. Have vou that original letter before you 

A. Yes, sir 

2. leile that letter is part Ol your reposition 

A. I make it a part of my deposition, marked Exhibit “ M.” 

65. What reason does be assign for repudiating the contract ? 

A. lle Savs it etfeet Ss Your Cohipany has hot only sought Li) 
place every possibie obstacle In our way to prevent us from securing 
and handling trathe Jegitimatelvy belonging to us, but | 
continued to largely carry said business to and from the E. T., V.& 
G. R. Ro over vour own road between Jellico and Cincinnati. inelud- 
Ing DuUSINeSss LO and trom Dorrits bevond these ic ripinal points, thus 
depriving this company ot the power and ability to earn a sufficient 

amount to pay rental and other expenses stipulated in the 
A be contract, or to meet interest on the eost of ¢ mistruction and 

maintenance of said extension trom Paris to Livingston. 
thereby rendering null and void the operation and effeet of the con- 
tract. 

64. What arrangements had vou made with the East Tennessee. 
Virginia and Georgia road which In any manner interfered with 
vour obligations under that contract ” 

A. None whatever 

(). What act do you know of that your company Was guilty of or 
OMISSION artes li inte rie ‘red with the exercise of their rights in full 
under that contract ' 


7 


hive also 
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~ 
A. I know of none. 
6. Did you answer that letter ’ 
A. Yes, sir. 
67. What did you say in answer to that letter ? 
A— 
“(Contract with Kentucky Central. Joint Use of Knoxville Branch. 


Marcu 19rn, 1885. 
(. W. Smith, Esq., general manager C., O. & 8S. W. R. R. Co., Rich- 
Ld mond, Va. 
Dear Sim: [am in receipt of your favor of the 11th inst., stating 
. that on and after the first prox. your company will not recognize or 
be governed by the provisions of the contract entered into between 
the Louisville and Nashville Railroad Co. and the Kentucky 
263 Central Railroad Co. on the Sth day of August, 1884, for the 
joint use of our Knoxville Branch between Livingston and 
Jellico 
[am not aware that this company has taken any “ unexpected 
arbitrary action” or any “arbitrary action,” expected or unexpected, 
which has deprived your company of the revenue and benefit which 
it had a right to expeet under said contract. This charge is vague, 
and | deem it due to the parties, the subject, and especially to the 
Louisville and Nashville Railroad Co., that you make it explicit, 
| which | respeetfully ask vou to do. by stating in what manner the 
arbitrary action alleged by you has been exercised. The Louisville 
and Nashville Railroad Co. has not sought to place, nor has it in 
fact placed, any improper or unauthorized obstacles in the way to 
prevent the Kentucky Central Railway Co. from securing and hand- 
ling traffic of anv kind or character which it was entitled under the 
contract to secure or handle. It has carried on its business between 
Cincinnati and points reached via Cincinnati and poiuts south of 
Jellico in connection with the East Tennessee, Virginia and 
264 Georgia Railway Co., but there is nothing in the contract 
depriving it of such traffic, and it was always understood 
by both companies that it would continue to compete for traffic to 
to all points reached by its lines. The contract between these com- 
panies was discussed, considered, drawn, redrawn, and finally com- 
pleted after the exercise of unusual care and deliberation by the 
“ parties, and in its completed condition it is, in all its essential feat- 
: ures, the proposition originally submittod by E. P. Alexander, 2d 
: vice-president, to Wm. Ernst, pres’t, in his letters of November 18th 
and 30th, 1880, and there is no provision in it authorizing either 
party to pronounce it null and void because not profitable to it, nor 
so to declare it for any other reason. This contract provides the 
means for its own preservation and enforcement by a stipulation, 
mutually agreed to, that “should disagreement arise between the 
parties hereto as to any act or omission to act under this agreement, 
or as to the meaning of any provision hereof, the same shall be sub- 
mitted to arbitration.” 


iniiahtiiie ae ~~ 
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The companies, it would seem, disagree as to the acts of 

265 the Louisvitle and Nashville, and possibly as to the meaning 

of some of the provisions of the contract, although I do not 

see how this can well be, and if we have a case for anything it isa 

ease for arbitration and not for a forcible annulment or abrogation 
of the contract by either party. 

This company proposes to adhere to and perform the contract on 
its part, and it confidently expects the same of your company, 
and it is ready to submit to arbitration any disagreements as to 
its acts or as to the meaning of any provision of the contract. 


Yours, truly, M. H. SMITH, President.” 


1 make said letter part of my deposition, marked Exhibit “ N.’ 
68. Was there any understanding at any time, at the time of the 
execution of the contract sued upon or subsequent, between the Louis- 
ville & Nashville Railroad Co. and the Kentueky Central Railroad 
Co. that the Louisville & Nashville Railroad Co. was not to have 
full right to compete for all Southern traffic over your line, either 
to Cincinnati or to Louisville or any other point ? 
There was not 
69. After you received that notice of the repudiation of 
266 = that contract was there any further traffic done by the Ken- 
tucky Central over that part of your road from the Ist of 
April? 
A. No practically none. 
70. Has the Kentucky Central recognized their obligations under 
that contract since that time, in any way ” 
A. They recognized it to this extent, that they appointed an ar- 
bitrator, as provided for in the agreement. 
71. Had you any other contract with the Kentucky Central for 
the joint use of any portion of your road ” 
A. Yes, sir. 
72 What portion was that? 
A. About three miles between what was known as the sinks and 
Livingston—west of Livingston. 
73. When was that contract made with the Kentucky Central ? 
A. It was made in 1882. 
74. Have you that contract? 
A. I have a copy ; the original ia on file with the secretary. 
To. Will you file a copy of that contract as a part of your deposi- 
tion ? 
A. Yes, sir. 
Said copy is filed here and made a part of my deposition, marked 
Exhibit “O. 


76. By it what were they go pay you for the use of that 
967 road—upon what terms were thev to use it? 

A. To pay us interest on one-half of the agreed value of 
the road jointly used, or seven per cent. per annum on one-half of 
the value and pay one-half of the cost of maintenance, and other 
conditions. 
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7. When was that contract entered into? 
August 18th, 1882. 
78. You say that is west of Livingston ? 

A. Yes, sir. 

79. Does the Kentucky Central have to go over that to reach Liv- 
ingston ? 

A. Yes, sir. 

80. Is that contract still in force? 

A. Yes, sir. 

81. Are they not paying rent on that? 

A. Yes, sir. 

82. Have they or not ever repudiated that contract ? 

A. No, sir. 

S3. When they repudiated the contract sued upon and the diffi- 
culty arose between you, did either party propose arbitration ; if so, 
which one” 

A. The Louisville and Nashville Railroad Co. proposed it in a 
communication dated June 5th, 18365. 

84. Did Mr. Huntington appoint an arbitrator? 

A. Yes, sir. 

85. When was he appointed ? 
268 A. He advised us by a communication dated New York, 
June 22, “ That he had appointed Alfred A. Cohen.” 

86. Who did you appoint? 

A. D.S. Gray, of Columbus, O. 

S7. Did the two ever appoint a third arbitrator” 

A. They did not. 

S73. Why did they not? 

A. They were unable to agree upon a third party. 

88. Hlow long did they continne trying to agree or disagree ? 

A. The representative of the Louisville and Nashville Railroad 
Co. notified us and gave it up some time in Nov. 

So. Why did he give it up; what seemed to be the difference be- 
tween them ” 


wz 


— . 


(Objected to by counsel for the Kentucky Central Railroad Com- 
pany.) 

A. They failed to agree because the representative of the Kentucky 
Central Railroad Co. was determined that he would not agree to any 
arbitration. Itwas several weeks before he would give his attention to 
it or consider the matter at all. He then requested the representa- 
tive of the Louisville & Nashville Railroad Company to suggest the 

names of several parties that would be satisfactory to the = 
269 resentative of the Leuisville and Nashville Railroad Co. e 

named Hon. J. D. Cox, Cincinnati, Ohio; Hon. Thos. M. 
Cooley, Ann Harbor, Mich.; H. B. Ledyard, pres’t Michigan Cent. 
railroad, Detroit, Mich.; E. B. Thomas, gen. manager Bee Line, 
Cleveland, Ohio; Adna Anderson, chief engineer Northern Pacific 
railroad; Hon. H. J. Jewett, New York. 

90. Did Mr. Cohen, the arbitrator chosen by the Kentucky Cen- 
tral, object to either of those men ? 

1o—12'4 


een ae 
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A. Yes, sir; he said that most all of them were persons employed 
in active business. 

91. Did he object to their qualification or fitness ” 

A. No, sir; but they were busy men, Kc. : 

92. Do you know what relation Mr. Cohen sustains to Mr. Hunt- 
ington, the president of the road ” 

A. I cannot answer that from my own knowledge. 


LovIsvILLe, Ky., April 50th, 1557. 
Met pursuant to adjournment, counsel on both sides being presents 
and the further taking of depositions in this behalf was continued 
us follows: 


270 The deposition of C. W. Bradshaw, taken at the place men- 
tioned in the caption, at the time above stated, and in the 
sume behalf. 

The said witness, being first duly sworn by me and examined by 
Judge NOBLE, deposed as follows: 

1. I show you a map of the line of the Kentucky Central Railroad 
Co. from Covington to Sinks of the Knoxville Branch, frou Lebanon 
Junetion to Sinks, from Sinks to Livingston, and from Livingston 
to Jellico, there connecting with the Kast Tennessee, Virginia and 
Georgia road; also showing the the Richmond Branch from Rich- 
mond to Stanford. [ will ask you who prepared that map 

a 31 ‘epared the map 

2. From what? 

A. ‘That map is a tracing of a portion of a map made by the State 
Jogical survey, the edition of ISS7 
). Is it or not an aecurate COpYV (>t the ap oft the reological Sur- 


pre 
vey of that date? 

A. Yes, sir; it is an accurate copy 

1 Kile it»nd make ita part of your deposition 

A. 1 file it and make it a part of my deposition, marked Ex- 
bibit “Qu: 


Counsel for the Kentucky Central declined to cross-examine. 


261 LOUISVILLE, Ky., May dd, ISST—3 o'clock py. En. 
Met pursuant to the adjournment, counsel on both sides 
being present 


The deposition of H. W. Bruce, taken at the place mentioned in the 
caption, at the time stated above, and in the same behalf. 


The said witness, being first duly sworn by me and examined by 
Judge NOBLE, deposed as follows: i 


l. Please Staite your place ot residence ana occupation, and how 
long you have been tlius engaged. 

A. Louisville, KY.: assistant chief attorney of the Louisville and 
and Nashville Railroad Co. I have been such sinee the 10th of 
March, 1Ss0 
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2. State, if vou please, what you know, if anything, of the original 
contract between the Louisville & Nashville Railroad Co. and the 
Kentucky Central Railroad Co. in reference to traffic rights of the 
Kentucky Central over the Louisville and Nashville from Living- 
ston to Jellieo. 

A. I have been familiar with the contract ever since its execu- 
tion by the two companies. I have often seen it and have often 

read it. 
272 3. Do you recollect how it was executed ? 

A. My recollection is that it was executed by the two com- 
panies, in the usual manner in which said contracts‘are executed, 
signed by the executive officers of the respective companies, with 
the respective corporate seals attached to it. 

!. When did vou last see that original contract? 

A. My recollection is that the last time that [ saw it was about 
the time of the commencement of a suit by the Louisville and 
Nashville railroad against the Kentucky Central Railroad Co. in 
the Louisville law and equity court. 

5. Do you recollect about what time that was? 

A. I think it was some time in the latter part of the year 1885. 

6. In whose possession was that contract the last time you saw it, 
and what became of it? 

A. My recollection is that the last time that I saw that contract | 
handed it to Judge L. H. Noble, of the firm of Barnett, Noble & 

Barnett, for the purpose of being filed with the petition of 
273 ~— the Louisville & Nashville Railroad Co. in the ease referred 
to against the Kentucky Central Railroad Co. 

7. Do you know whether in fact such a suit was brought? 

A. I have never examined the records of the law and and equity 
court, but we have such a ease on the docket of this office, in which 
the Louisville and Nashville Railroad Co. is a party. 

S. By whom was that suit brought, if brought at all? 

A. By the Louisville & Nashville Railroad Co.’s loeal attorneys, 
Barnett, Noble & Barnett. I know they were instructed to bring 
such an action, and they reported that the action had been brought 
in the usual manner, and had frequent conference about the time 
that it was brought and after it was brought. 

9 State whether or not you ever read the petition filed in that 
sult. 

A. My recollection is that I read the petition and consulted with 
Judge Noble about the form of the petition and the allegations of it. 

10. Have you any knowledge where that original contract is 

now ? 
27 A. I have none whatever. I have no recellection of seeing 

it since | handed it to Judge Noble. This office keeps in its 
law department a file of all cases to which the company is a party. 
There is in that department a file of the case of the case of the Louis- 
ville & Nashville Railroad Co. against the Kentucky Central Rail- 
road Co. in the Louisville law and equity court, and in that file I 
find a memorandum, in the handwriting of one of the clerks of the 
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law department, stating that I handed the contract referred to to 
Judge Noble on the 29th of December, 1555 
11. I will get you to examine the paper filed in this suit, purport- 
ing to be a copy of the contract about which you have testified, 
marked Exhibit “A,” and state whether or not, in your judgment, 
itisa correct copy of the original contract. 
A. In my judgment, it is a correet copy of the original contract, 
except the seals of the corporation 
| 2. [ find, in W hat purports fovea COPY ot that eontract. appended 
foi what purports to oe ik resolution of the Kentucky Central 
275 Railroad Co. ratifving that contract, signed R. A. Jones, see- 
tary, and dated December 25d, 1SS4. 
io. State, if vou pie ase, whether or not such a resolution Was apr 
pended to the original contract 
A. | believe such a resolution was appended to the original con- 


tract. 


Also the deposition of Thos. W. Buiiirt, taken at the same time 
and place and im the same behalf 


The said witness, being first duly sworn by me and examined by 
Judge Nosie for the plaintiff, deposed as follows 


l. State your hitie, ave, resid nce, and occupa lion 

A. Mv name is Thos. W. Bullitt: lam of lawful age; reside in 
Louisvi) e, ny , occupation, lLawy 1" 

2. State What connectton vou have, as an attorney or otherwise, 
with this suit. 

A. lam representing the Kentucky Central railroad as attorney 

3. State what you know, if anything, about the original contract 
between the Kentucky Central and Louisville and Nashville Rail- 
road Companies in regard to running trains over the road between 


Livin Stoll an PeLIICO 
276 A. ‘Phere was a suit by the Louisville and Nashville Rail- 
road Co. against the Kentucky Central R. R. Co., brought 
about January Ist, 1586, in the Louisville law and equity court. I 


examined that suit as counsel for the Kentucky Central railroad 
and filed an answer init 1 that suit Was a p oper purporting Lo 
be the original of the contract betweén the Kentucky Central rail- 
road and the Louisville & and Nashville railroad. a copv of whieh 
paper Is on file in this suit now p nding: that paper | supposed to 
be and it was treated by all the parties. as far as [ am aware. as 
being the original of the contract, and [ supposed that it was the 


orginal. The papers in that case were withdrawn from time to time 
by counsel Upon either side for examination | fhad them mvself 


at one time. | do not think | have them now | h ive not been 
able to find them, and [ believe that the pipers have been tem- 
porarily lest, and that that original is temporarily lost with those 
papers, | 
t. Have you examined to see whether you have it or not ? 
977 A. I have examined and have not been able to find it. and 
do not believe that I have it. 


-_ 


THE KENTUCKY CENTRAL RAILROAD CO. ET AL., &€. 117 


5. Have you inquired at the clerk’s office to know whether it is to 
be had there or not? 
A. The papers cannot be found in the clerk’s office. 


Also the deposition of Joun H. Pace, taken at the same time and 
place and in the same behalf. 


The said witness, being first duly sworn by me and examined 
by Judge Nose, deposed as follows: 


_ |.. State your name, age, residence, and occupation. 

A. John H. Page; age, twenty-one; deputy clerk of the circuit 
court and law and equity courts, Jefferson county, Kentucky. 

2. State what your duties are as deputy clerk of the law and 
equity court t 

A. | have charge of the papers and take the minutes and record 
the proceedings of the court. 

3. State whether or not any suit has been filed in this law and 
equity court by the Louisville & Nashville Railroad Co. against the 
Kentucky Central Railroad Co. 


A. Yes, sir. 
4. Who brought that suit—what attorneys ? 
278 A. Barnett, Noble and Barnett. 


5. When was that suit filed ? 
A. On the 51st of December, 1885. 
6. Do vou know whether any civil suit was filed in that suit be- 
tween the parties t 
A. I know there was some exhibits filed; I don’t know what they 
were. . 
7. Where are the papers in that suit? 
A. They are lost or mislaid. 
S. How long have they been lost or mislaid ? 
A. I do not know, but I have not seen the papers for three or four 
months. 
4. State whether or not you made any search for them; and, if 
<o, how extensive a se-reh. 
A. Yes, sir; [ have made inquiry and se-rch myself, and have 
caused others to do so. 
10. Ifave you been able to find them or not” 
A. I have not. 
ll. Do you know where they are ° 
A. I do not. 
12. Are they or not in the clerk’s office, so far as you know and 


, 


believe * 
A. If they are in the office I cannot find them. 
13. Who filed the suit; what attorneys brought it to the office and 
filed it? 
A. | don’t remember. 
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279 Also the deposition of L. TH. Nose. taken at the same time 
and place and in the same behalf. 


The said witness, being first duly sworn by me, deposed as follows: 


I am one of the firm of Barnett, Noble and Barnett, attorneys, 
Louisville, Kv. Asa member of that firm, about the 28th or 29th 
of December, 1885, I obtained from Judge Bruce, assistant chief at- 
torney of the Louisville & Nashville Railroad Co., at his office, the 
original contract, a copy of which is filed in this case, for the pur- 
vose, by his direction and that of Judge [luston, chief attorney, of 
oceadetl a suit on that contract for the company against the Ken- 
tucky Central Railroad Co. in the Louisville law and equity court, 
Some two or three days subsequent to that time I prepared that suit, 
took it to the office of the Louisville & Nashville Railroad Co., read 
it to Judge Huston and to Judge Bruce. Weconterred about it, and 
then I filed it in the Louisville law and equity court with that orig- 
inal contract. | 

[ do not distinctly recollect, but my impression is pretty clear that 

that contract not only had the signatures of the officers of the 
280) respective companies, but the seals of each one of those COmMl- 
panies attached. 

I took that suit out of the clerk’s office one or more times for ex- 
amination—once to prepare this suit and once to prepare a reply in 
that suit. Col. Bullitt, who represented the Kentucky Central rail- 
road, had it out once or more at his ofhice. 

[ think that I returned the papers to the office, and all that T can 
say is that [ have thoroughly searched our vault, where we keep our 
papers, and had our clerk to search there,and we have not been able 
to find the papers, and they are lost, so far as my information goes, 
and | know not wherethev are. Before tiling that original contract 
In the above-mentioned suit | had a copy prepared, which | exam- 
ined and found to be a true copy of the original, and that copy is 
the one that ts filed in this suit, marked “A.” 


(The further taking of depositions in this behalf was thereupon 
adjourned until May 4th, ISS7. At— on both sides being present.)* 


This erasure made by the clerk. 


JOS. C. FINNELL, Clerk. ° 


2S] The deposition of Thos. C. Bett, taken at the time above 

stated, at the Saume place, and in the same behalf, counsel 
on both sides being present, the said witness being first duly sworn 
by me and examined by Judge Nosie as follows : | 


l. Please state Vour age, residence, and occupation. 

A. Lam forty-eight; residence, Harrodsburg, Ky., but Lam ltving 
in the city of Louisville at present. [am a lawyer by profession. 

Q. State, if vou know, about what time the extension of the Ken- 
tucky Central railroad from Lexington or Paris to Livingston was 
commenced or completed. 


” Matter enclosed in parentheses erased in original 
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A. I don’t know what time it was commenced, nor do I know per- 
sonally what time it was completed, except as I gathered from some 
of the contractors on the railroad and the officers of the company in 
talking about matters that I had to attend to for certain contractors. 

3. What did you learn in reference to either of those points from 

the officers of the company . 
282 A. I don’t recollect that | learned anything in reference to 
the time that it was begun. The graduation and masonry 
upon that part of the road from Livingston to Richmond, at what 
is called Roundstone, was concluded about the 10th of December, 
ISS3, or rather, that was the date of the final estimate. 

4. Do you know any of the contractors that had contracts for the 
construction of any portion of that road ? 

A. Yes, sir. 

5. Who were they ? 

A. Well, M. Tabler, of Harrodsburg, was one contractor; Rosser & 
Dickey, of Harrodsburg, Kv., was another contractor, and Robert 
Bibb, of Kinney station, Lincoln county, was another contractor, 
and some others. 

6. What part of the road was constructed, in whole or in part, by 
those contractors whose names you have mentioned ? 

A. I think that those contractors whose names I have mentioned 
worked upon that part of the road from Richmond to Livingston— 
different sections of the road. 

7. Do you know about what time they engaged in the execution 

of their contracts and when they completed them ? 
283 A. I think that in a conversation that I had with Mr. 

Lumm, the chief engineer of the road, at Winchester, Ky., 
in the presence of M. Tabler and of Rosser, of the firm of Rosser & 
Dickey, he said that the work of those two contractors had begun 
immediately after their written contracts, which were then present, 
and one of which said contracts [ have now present, in the fall of 
ISS2, and completed in the fall of 1885. 

8. Do you know the amounts which Tabler and Rosser & Dickey 
and Bibb were to reeeive for the work they did, about? 

A. The total sum is indefinite in my mind. The only thing 
that I had to do with was the amount of balance due them at the 
completion of their respective contracts. 

9. At the completion of those respective contracts do you know 
whether the company paid them what they claimed to be due them ? 

A. Not at the time of completion, they did not. 

1). What was done with the claims: what effort did they make 
to obtain their payment? And, if they did obtain payment, state by 
and through whom and the amounts. 

A. Some time about the first of Mareh; from the first to 

284 the middle of, I will sav, 1884. Mr. Tabler and Mr. Rosser, 
of the firm of Rosser & Dickey, & Mr. Bibb came to my office, 

in Harrodsburg, and desired me to collect the unpaid balance from 
the Kentucky Central railroad that they claimed to be due them 
on their respective contracts, and exhibited to me the final estimates 
that had been made by M. L. Lumm, the chief engineer of the road. 
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addititional sums that we were claiming over and above a final es- 

timate that he would recommend a settlement upon that basis. I 

wrote out a proposition of compromise upon that basis, copies of 

which I retained, copied by Lumm’s clerk, the originals being writ- 

ten by me. He sent them to Mr. Huntington, as I anderstood 

290 ~=from him, to New York, with his endorsement recommend- | 

ing a compromise upon that basis, and my recollection is that . 

as the ten days were about out and there seemed to be a disposition 

to adjust the matters with the company that I gave an additional 
twenty days in which to settle. 

Before the twenty days ran out I was notified by telegram from Gen. 
Echols to meet him in Louisville, at the Galt Hlouse, in reference to 
these matters, which I did, on the Saturday before the fourth Mon- 
day in April, 1884, and he wanted to make some other proposition 
of compromise with reference to it. I told him that I would not 
hear any; that what I had written to Mr. Huntington or submitted 
to Mr. Iluntington, at Winchester, through Lumm, was a finality; 
that either they could pay upon that basis or else | would bring the 
suit to enforce the liens under the Sth section of the amended charter 
of March, IS71. Gen. Echols wanted me to go to New York to see 
Mr. Iluntington. I told him that [ would not, except upon the dis- 

tinct understanding that my claims were to be settled upon 
29] the husis of my offer of the Sth of April, through Lumm, at 

Winchester, and, at Gen. Echols’ suggestion, | wrote a letter, 
I think, addressed to Gen. Echols, though I would not be positive 
about that, in which I reviewed the matter in hand and stated dis- 
tinctly be lien that I claimed, and gave authorities, in addition to 
the act itself, upon which | based it, and said if they wanted a settle- 
ment upon that basis and would give me a ticket over their road 
that T would meet Mr. Huntington in New York, but with the dis- 
tinet understanding that it was to be a settlement upon the basis of 
the proposition, 

About Thursday of the following week I was notified to go to New 
York, and received at the same time a_ pass over the C. & O. road 
for mivsell and De. Tabler, and on Saturday evening following we 
started for New York and landed there on Monday morning, tele- 
graphing to Rosser, who was then in Pennsylvania, to meet us in 
New York. We all got together and met Mr. Huntington in New 
York upon the following Monday. 

After we met him there was some conversation, in which | 
202 Mr. Huntington proposed another basis of compromise. I 
emphatically declined anything and everything but that that 
I had submitted through Mr. Lumm. Finally he agreed to settle 
by paying one-third of the offer of compromise, through Lumm, in 
cash and the balance in six and twelve months, with four per cent. 
nt. ‘ 

After talking we agreed to accept that proposition, provided the | 
company would agree, together with the trustees of the mortgage 
bonds, that any extension of the time of payment was in nowise to 
release our lien, if any, we had under the act of March 20th, 1871, 
or any other lien that we might have under the laws of Kentucky. 7 
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It was so agreed that the contracts — written out, 2 duplicateof which 
contracts was retained by Huntington, and one delivered to Rosser 
and Dickey and one to Tabler. 

21. Have you one of those contracts ? 

A. No, sir; I have not. 

22. Was or not the money paid that they agreed to pay ? 

A. Yes, sir; it was all paid; paid at the very day that they agreed 
to pay. 

23. The time was extended for how long for the two-thirds? 

A. As I said, my recollection is that one-third of the amount 

293 that I offered as a compromise at Winchester of each claim 

was pald cash, one-third in six months and one-third in twelve 
months, with four per cent. interest on the deferred payments. 

24. Were those payments made ? 

A. Thev were. In that connection I will state this, that we would 
not agree to a settlement with any postponement of the payment of 
any portion of the claims unless the trustees under the mortgage— 
the six-million mortgage—also signed this agreement, agreeing that 
the extension should in nowise release the liens we were claiming, if 
any we had. 

25. Those were the trustees under the six-million mortgage? 

A. Yes, sir; Bliss & Gates. 

26. Did they agree to it? 

A. Yes, sir. 

27. Who was present in your conference in New York? You 
spoke of yourself and Rosser and Tabler. 

A. I know that the attorney of the road, or rather the attorney of 
Mr. Huntington—I don’t know whether he was the attorney of the 
roud or not—Smith M. Weed, was present and dictated these con- 

tracts that I have spoken of with reference to the extension of 
24 = time not releasing any lien that we had, and either Mr. Bliss 

or Gates—I don’t know which one of them, but [am rather 
inclined to think it was Gates—was present a part of the time, to- 
gether with the stenographer who took down the matter, whose name 
| did not learn, and Tabler and Rosser. While the contract was 
being drawn Mr. Huntington was not in the room, but in an ad- 


joining room. 


28. Was anything or not said by you or anybody else about a lien 
under the act of the 20th of March, 1871, on that occasion ? 

A. Yes,sir: it was, distinetly, to Mr. Huntington, and it was spoken 
of in Weed’s presence, and, if my recollection serves me right, I 
think that that contract that the company and trustees gave shows 
that Rosser & Dickey and Tabler claimed the lien under the act of 
March 20th, 1871. I think the expression was under the act of 
March 20th, 1871, or any other lien that they might have under the 
laws of Kentucky. Whether that is in the contract or not, I know 
that that matter was spoken of in the presence of Mr. Huntington 
and Mr. Weed. 

29. Are you positive of the name of the attorney of Mr. 
295 luntington who was present on that occasion ? 
A. Well, I would not like to say absolutely that I am cer- 
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tain of his name, but [ understood and have always understood that 
it was Smith M. Weed. 

30. Do you know whether Mr. Weed and Mr. Huntington had 
investigated the question of the lien under the act of March 20th, 
1871? 

A. No, sir; I don’t know positively that they had. 

dl. lad they the charter then ? 

A. Yes, sir; I saw it in the railroad office; not only the charter, 
but also the authorities to which I had referred in my letter that I 
had written at Louisville. 

32. How did you happen to see those authorities? In what form 
did you see them? 

A. I saw that they were simply open in the book-ease, and [ took 
them up and looked at them, and saw that the places that I had 
cited were turned down or dog-eared. 

33. In regard to the act as well as the others”? 

A. Yes, sir; I remember that Jones on Railroad Securities was one 

that [ had referred to several sections in, and I remember 

296 that that was in the office, and that those sections were marked 

d+. Do you recollect whether or not Mr. TLuntington at any 

of your interviews said anything about the company not accepting 
the amended charter of March 20th, 1S71 ? 

A. There was no intimation trom Mr. Iluntington or any one else 
In my presence in any of the interviews that [ had in reference to 
this matter that the road would not accept or that they had not ae- 
cepted the amended charter of March 20th, 1871. 

do. The trustees who was present—whether Bliss or Gates, you 
don’t recollect—did he Say anything or not about the road beng COn- 
structed under that act” 

A. No, sir. He said nothing about it; and [would state ix this 
connection that | don’t know that the trustee was personally present 
at any discussion between Mr. Huntington and myself or between 
his attorney and myself in reference to the lien claimed, though | 
know that he was in and out several times. 

36. Did or not Mr. Huntington in any of these interviews with 


him tell vou that you had no lien under the 8th section of 


9Q7 the aet Of of Mareh 20th. 1S71”? 
A. Ile neither admitted that we had a lien or denied that 
we had. 


The Kentucky Central Railroad Co., by Thos. W. Bullitt, its coun- 
sel, objected to each and every one of the above questions as they 
were put and the answers thereto upon the eround that the same 
are incompetent and irrelevant, and it was agreed between counsel 
for the Kentucky Central Railroad Co. and counsel for the Louis- 
ville & Nashville Railroad Co. that these exceptions might be noted 
at the end of the deposition, to have the sume elfect as if the é&xcep- 
tions were repeated at the foot of each question and answer. 

Without waiving any of said objections heretofore taken as to the 
competency or revale ney of the foregoing testimony, but insisting 
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upon the same, the Kentucky Central railroad, by counsel, cross-ex- 
amines as follows: 


Cross-examination by Col. Butuirr: 


37. As understood you,in your interviews with Mr. Huntington 
he simply waived any discussion on the subject as to whether 
298 _a lien existed or not, neither affirming nor denying it? 
A. Yes, sir. 

38. Declining to enter into any discussion on that subject ? 

A. I don’t know that he declined to enter on any, but he did not 
enter on any; he just said, conceding that there is a lien, it is better 
to settle these matters without litigation. 

39. Did Mr. Huntington not say that it was better to settle these 
matters without litigation, whether there was or was not a lien ? 

A. I don’t know whether he did or not; it is likely that he did 
say that. 

40. You didn’t understand Mr. Huntington in making the settle- 
ment to concede that there was a lien? 

A. I had no understanding with him about it one way or the 
other; all that I wanted was the settlement and payment of the 
money; L have stated fully what [ said abont it and what he said. 

41. Are you accurate in the use of language that Mr. Huntington 
said, conceding that there was a lien, it should be settled without 
litigation, or is it not a fact that Mr. Huntington simply said that, 
whether there was or was not a lien, it was better that thev should 

be settled without litigation ” 
299) A. He didn’t say that they should be, in the interview that 

[ had at Lexington, but that it was better that they should 
be settled without litigation. I would not state that I have given 
his exact form of expression at all; that is not the impression that 
| intended to make at all; but the idea that I got from him was 
that supposing that was correct in my views of the law, neverthe- 
less it was better for us and for the company to have an adjustment 
of these matters without litigation at all. 

42. Without an assertion of a lien ? 

A. Yes, sir. 

(). Did Mr. Huntington dispute, in any sense, the obligation of 
the company or the intention of the company to pay these claims in 
so far as the final estimate showed that they were due, whether a 
lien existed or not? 

A. Well, he didn’t dispute that they ought to be paid, but that 
the company was unable to pay; andthe impression was made upon 
my min! that we could not get the whole amount in money, and 
that was the reason why he made the offer to take so much money ; 

I don’t recollect how much that was, but I think it was fifty 
300 per cent., but I would not be certain about it, and the balance 
in stock of the road, which we declined. 

44. Did Mr. Huntington or any of the officers of this road in any 
of their interviews with you concede that there was a lien upon 
the rolling stock of the road ? 
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A. Not in express terms. | 
45. Well, did they in any form concede that such a lien existed ? 

A. Well, I have stated the facts and I leave that as a question of 
inference for the judge. I don’t know whether that would be con- 
sidered so or not. 

46. I mean to inquire whether you understood from those gentle- 
men that they did coneede that a lien existed; whether that was 
your understanding from them” 

A. As I stated to you before, not in express terms, but I certainly 
did have the idea in my mind that they conceded a lien, else from 
what had taken place between me and Mr. Huntington at Lexing- 
ton they would not have settled. 

47. What did any of them say to you from which you inferred 
that they conceded a hen? 

A. Nothing further than what I have stated heretofore. I have 
given about the whole statement of every everything that occurred 

between us. 
301 48. I believe you have not stated that Mr. Bliss or Mr. Gates, 
trustees of the mortgage, or any bondlolder ever conceded to 
you the existence of the lien, have you, directly or indirectly ? 

A. Well, Mr. Bliss and Gates signed the agreement of which I 
have spoken, in which the assertion of the lien was stated and that 
the postponement of payment was not at all to interfere with that 
lien. Mr. Huntington, as I gathered in the conversations with the 
officers of the road in some way, whether directly from Mr. Hunt- 
ington I don’t recolleet, — that he was the owner of bonds to the 
extent of $3,200,000. 

49. Mr. Huntington so told you? 

A. IT said that I either gathered it from him or from some of the 
officers of the road; [ would not be certain whether from Mr. Hunt- 
Ington or not. 

00. You don’t remember who it was that told vou that ? 

A. I know that the auditor of the road,on the 24th of March, 
told me that the bonds were principally owned by Mr. Huntington 
and Mr. Bliss and Mr. Gates, | think, with the exception of about 
five or six hundred thousand dollars that was owned by Mr. Har- 

per and some others in Cincinnati; that the balance was 
302. owned by Iluntington, Bliss, and Gates, with the exception of 

about six hundred dollars that was then unsold and still in 
the possession of the company. 

Ol. Your information was derived from the auditor whom you 
met at Lexington ? 

A. No, sir: at Covington. If you will allow me, the reason why 
[am not positive whether Mr. Huntington told me or not, | think, 
In one of the interviews that IT had with Mr. Huntington I inti- 
mated to him that he could not afford to stand a suit in reference 
to these matters, inasmuch as he was the owner of over three mill- 
lon of these bonds, because, if such a suit as that was filed, there 
would be inimediately such a shrinkage in the value of the bonds 

by reason of the suit that they could afford to pay the claims off 
without anything of the kind. Whether Mr. Huntington acknowl- 
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edged that he was the owner of any bonds or not I am not distinet 


in my mind. 
THOS. C. BELL. 


The further taking of depositions in this behalf was thereupon 
adjourned until to-morrow, May 6th, 1887, at 3 o’clock p. m. 


303 LovIsvILLE, Ky., May.6, 1887—3 o’clock p. m. 

Met pursuant to the adjournment,and the further taking of 
depositions in this behalf was continued as follows, counsel on both 
sides being present: 


The deposition of Henry C. Murrity, taken in the same behalf 
at the time last above mentioned and at the same place mentioned 
in the caption. 

The said witness, being first duly sworn by me and examined by 
Judge Nosie, deposed as follows: 


|. State your name, age, residence, & occupation. 
A. Name, H.C. Murrill ; age, fifty-five; residence, Louisville, Ky. ; 
occupation, Wholesale grocer. 
2. State whether or not you are acquainted with William Ernst, 
of Covington, Ky., who was formerly at one time president of the 
Kentucky Railroad Co, ? 
A. Lam not acquainted with him personally. 
3. Are you acquainted with his handwriting ? 
A. I have seen it; yes, sir. 
4. In what way did you become acquainted with his hand- 
writing ? 
A. From my connection with the branch of the Northern 
3904 Bank of Kentucky, in this city, as a director, and also as a 
member of the directory of the Louisville & Nashville Rail- 

road Co. 

>. At what time was it that you held those two positions ? 

A. 1 was in the bank previous to 1873, dating back some years. 
[ was a director in the Louisville and Nashville Railroad Co, and 
resigned in June, 1882. 

6. How long had you been a director in the Louisville & Nash- 
ville Railroad Co.; how far back did vour position in that company 
extend ? 

A. Some eight or nine vears. 

7. State whether or not it was by virtue of your relations as a 
director of that bank and in that railroad company that you be- 
came acquainted with the signature of Mr. Ernst. 

A. It was through my connection with those two institutions that 
I became acquainted with his signature. 

S. In what way? 

A. Secing his letters to the bank and to the railroad. 

% Did you see many of them? 

A. A good many of them with the bank. 

91. Do vou know whether they were or not acted upon by the 
bank as the genuine signatures of Mr. Ernst? 
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A. Yes, sir. 
305 10. Were they or not in reference to business with the 
bank ? 
A. Yes, sir. 

1. I will show you now a letter purporting to be written and 
signed by Wm. Ernst, dated Covington, October 20th, 1880, and ad- 
dressed to E. P. Alexander, second vice-president L. & N. R. R. Co., 
and filed as an exhibit with Mr. Smith’s deposition in this case as 
Exhibit No.“ D.” State whether or not that signature of Wm. Ernst 
is or not his genuine signature. 

A. It is, to the best of my knowledge. 

12. Have you any doubt about it? 

A. From what I have seen of Mr. Ernst’s writing I don’t think 
there is any doubt about it. 

13. Have you or not ever seen that letter before ? 

A. Yes, sir. 

14. When? 

A. Shortly after its receipt it was shown me by Gen. Alexander. 

15. Were you or not director in the Louisville & Nashviile Rail- 
road Co, at that time? 

A. T was. . 

16. Do you know whether that letter was acted upon by Gen. 
Alexander as a genuine letter of Mr. Ernst ? 

A. Yes, sir; he said it was, and acted upon it as such. 


306 Also the deposition of Joun Curr, taken at the same time 
and place and in the same behalf. 
The said witness, being first duly sworn by me and examined by 
Judge NOBLE, deposed iis follows: 


1. Please state your name, age, and residence and occupation, 

A. John M. Culp; age, thirty-eight; Louisville, Ky.; general 
freight agent of the Louisville and Nashville Railroad Co. 

2. How tong have you been such freight agent ? 

A. Between six and seven vears. 

3. Who regulates and fixes who regulates and fixes the tariff rates 
for fre'ght and passengers over the different lines of the Louisville 
and Nashville system ? 

A. Ido, subject to the approval of the vice-president and aided 
by assistants over different portions of the line. 

!. Are any changes or modifications of any kind made in these 
rates without your knowledge ? 

A ‘They are all made subject to my approval. All changes of 
moment are brought to my attention either before they are made or 
immediately afterwards. There might be minor changes made whieh 

would not be brought directly to my attention, but they, would 
307 all be made under some general rule or system of making 
such charges. 

db. Where does the Louisville & Nashville railroad, extending from 
Louisville to Cincinnati, called the Short Line, connect with the Ken- 
tucky Central? 
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A. It crosses the Kentucky Central at Milldale. 

6. Where is Milldale? 

A. Five miles southwest of Cincinnati. It crosses nearly at right 
angles the Kentucky Central railroad. 

7. Is that the termination of the Kentucky Central, where you 
cross it” 

A. No, sir; its terminus is Covington. 

8. How far from from the crossing of vour road ? 

A. Something over a mile. 

¥. Has it a depot there? 

A. | understand so. 

10. How far is it from the depot of the Kentucky Central in Cov- 
ington — Cincinnati? 

A. I cannot tell the exact distance, but I should say less than a 
mile. 

J1. Has the Kentucky Central or not always shipped their freight 
into Cincinnati over your line ? 

A. Prior to the latter part of 1551 it did not, to my knowledge, 
ship freight into Cincinnati over the Louisville & Nashville railroad, 

except going over the P., C. & St. L. railway. 
308 12. Do you know which road was constructed first—the 
Kentucky Central to Covington or the Short Line to Cincin- 
nati? 

A. The Kentucky Central. 

13. How did they get their freight into Cincinnati and from Cin- 
cinnati from the Keutuecky Central before that? 

A. I presume they got it as they did from the time when I first 
knew anything about it up to the latter part of 1881—that is to say, 
by wagons and the bridge across the Ohio river. 

14. Llow many vears was that” 

A. I first knew about in a general way—not directly—four or five 
years, perhaps. 

15. During that time you say they transferred their freight from 
their depot in Covington to Cincinnati by wagons ? 

A. Yes, sir; going into Cincinnati, so far as [ know—Cincinnati 
proper. 

lt. Is there any reason why they could not transfer it now in the 
same way if they desired to do so ? 

A. There is none that | know of. 

17. Do you know of the contract between the Louisville & Nash- 
ville Railroad Co. and the Kentucky Central Railroad Co., which is 
set up in this suit, by which the Kentucky Central has the right to 
the joint occupancy of the Knoxville Branch, from Livingston to Jel- 

lico, for twenty-five years ? 
30D A. Yes, sir. 
18. Do you remember when the Kentucky Central com- 
pleted its extension from Lexington to Livingston ? 

A. In August or September, 1554, I think. 

19. Prior to that time had there or not been any understanding 
or agreement between the Louisville and Nashville Railroad Co. 
and the Kentucky Central Railroad Co. that the freights over the 
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Louisville and Nashville railroad from Milldale into Cincinnati for 
the Kentucky Central or from Cincinnati over the Louisville and 
Nashville railroad to Milldale should be at any particular rate ? 

A. Yes, sir; there had been a contract made for a reduced price 
between Cincinnati and Milldale in both directions on all traffic to 
and from points on the Kentueky Central railroad, which was at the 
time of the making of this reduced price completed to Lexington, 
and on traffic to and from points on the Chesapeake and Ohio rail- 
road. ‘There never was any contract for anything less than the reg- 
ular tariff rates on the Louisville & Nashville railroad between Mill- 

dale and Cincinnati on any trattic except that for local points 
310 on the Kentucky Central Railroad and on the Chesapeake & 
Ohio railroad, 

The arrangeraent for the reduced price excluded Lexington 
and local points on the Louisville and Nashville railroad west of 
Lexington specifically, and made those reduced rates apply to busi- 
ness only on the Kentucky Central railroad exclusive of Lexington 
and the points west on the Louisville & Nashville and the business 
on the Chesapeake and Ohio railroad. 

20. | show you the deposition of Chas. Ri Brown, taken in this 
ease on behalf of the complainants. With it is filed what purports 
to be a contract with the Louisville & Nashville Railroad Company, 
the Louisville, Cineinnatiand Lexington, and Pittsburgh, Cincinnati 
and St. Louis railway companies, dated July Sth, 1879; state 
whether or not that is the contract tixing the reduced rates of which 
you have svoken. 

A. [ believe this contract to be a copy of the original contract 
fixing the price from Milldale to Cincinnati on traffic over the Ken- 
tucky Central railroad destined to points reached by the aA & St. 

LL. railway. ; 
oll The arrangement for aking a reduced price on traffie be- 
tween Milldale and Cineinnati proper and on traffic to and 
from the Kentucky Central local stations was made by correspond- 
enfs or perhaps Coniwrence between the vice-president of the Louis- 
ville and Nashville Railroad Co. and Mr. M. E. Ingalls, then  presi- 
dent of the Kentucky Central railroad, in Oetober, 1881. 

21. Who was the vice-president of the Louisville and Nashville 
Railroad Co. at that time? : 

A. Gen. I. P. Alexander. 

22. Do you know whether he at that time or about that time sent 
any telegram to the president of the Kentucky Central, Mr. Ingalls, 
in reference to future special rates to and from Cincinnati and Mill- 
dale? 

A. He did. 

25. Will you read that telegram ? 

A. The telegram is dated Louisville, Ky., Oct. 18th, 1881‘ and 
reads as follows: 


“M. E. Ingalls, president, Cincinnati, Ohio : 
[ have examined papers and find that contract applies only to 
business going east over P.,C. & St. L. I am willing, however, to 
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accept contract rate for business in both directions, except 
312 business to and from Lexington proper and points on our 

Lexington Branch, which I think shoal be protected to this 
company. 


(Signed) E. P. ALEXANDER, V. P. 


24. Will you make a copy of that telegram a part of your deposi- 
tion? ° 

A. I do so, marked Exhibit No. “ R.” 

25. Subsequent to that time was there any modification or lessen- 
ing of the special rates given by your company to the Kentucky 
Central on freight to and from Milldale and Cincinnati ? 

A. Oa the 5 of November, 1851, the rates between Cincinnati and 
Milldale on traftie to and from local stations on the Kentucky Cen- 
tral were reduced as follows: On coal, lumber, stone, lime, salt, flour, 
grain, and similar freights, two cents per one hundred pounds. 

26. low long did that reduced special rate to the Kentucky Cen- 
tral continue ? 

A. It is still in effect on traffic to which it is originally applied. 

27. At the time Gen. Alexander as vice-president consented to a 
rate of two and a half cents per one hundred pounds to and from 
Milldale what competing points were there on the Kentucky Cen- 

tral with vour road ? 
313 A. There was Lexington, immediately on the Kentucky 
Central railroad, and there was a local station on the Lexing- 
ton Braneh of the Louisville and Nashville railroad which could be 
reached by the Kentucky Central at Lexington. 

28. Did those reduced rates to the Kentucky Central apply to 
freights shipped to and from Lexington ” 

A. They did not. 

29. Were the rates to and from Lexington and beyond less or 
more, higher or lower? | 

A. The freights between Milldale and Cincinnati or traffic to and 
from Lexington were our regular schedule local rates between Cin- 
cinnati and Milldale. ; 

30. At anv time between the date of that letter or telegram from 
Vice-President Alexander and the present time has there been any 
change—any reduction—in the rates on freight between Milldale 
and Cineinnati and Cincinnati and Milldale when freights were 
coming to and from Lexington ? 

A. We have not charged at any time since that date less than our 
local tariff rates between Cincinnati and Milldale on business to and 

from Lexington and local points in our L., C. & L. Division 
314. west of Lexington and via Lexington. 

31. From the time that telegram was written up to the pres- 
ent time have you had any permanent agreement between your 
company and the Kentucky Central as to what should be for any 
given time the local or special rates ” 

A. No, sir; we have not. 

32. What were vour local rates from Milldale to Cincinnati and 


a. 


Cincinnati to Milldale at the time that telegram was written, in 
18381? 
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A. First class, nine cent- per hundred pounds; second class, eight 
cents; third class, seven cents; fourth class, six cents; fifth class, 
in lots less than 24,000 pounds, six cents; fifth class, in lots of 
24,000 and over, five cents; class A, the articles in which class are 
specified in the classification, three cents per hundred pounds ; class 


B, three and a half cents per hundred pounds; class C, four cents: 


per hundred pounds, and class D, four and a half cents per hundred 
pounds. These classes, A, B, C,and D, apply only to car-loads, which 
rates were adopted January Ist, 1SS0. 

33. How long did that tariff rate continue? 

A. Until January Ist, 1884. 
315 34. Please state what the rates then were—the local tariff 
rates, | 

A. First class, nine cents per hundred pounds; second class, eight 
cents; third class, seven cents; fourth class, six cents; fifth class, 
in lots less than 24,000 pounds, five cents; fifth class, in lots of 
24,000 pounds and over, four cents; grain, less than 24,000 pounds, 
five cents; grain, 24,000 pounds and over, four cents; salt, in car- 
loads of 24,000 pounds and over, three and one half cents; class A, 
three and a half cents: class B, four and a half cents; class C, five 
anda half cents. These classes, A, B, and C, to apply to car-load 
lots. Coal, in ear-loads of not less than 24,000 pounds, three cents: 
horses, mules, and cattle, eight dollars per car; hogs, single deck, 
sheep, double deck, nine dollars per car; sheep, single deck, seven 
dollars pr car. 

35. Do I understand that these were the local tariff rates for 
freight over your road from Milldale to Cincinnati and Cineinnatt 
to Milldale? 

A. Yes, sir. | 

06. How long did that tariff rate continue ? 

A. This tariffof January Ist, 1554, is in effect at this time 
916 and has been since Jannary Ist, 1S54. 

37. Hew many changes have you made in your tariff rates 
since ISS1? 

A. Only one change. 

oS. Now, did I understand you or not to say that from 1881 on 
your tariff rates for freight to and from Lexington going to and from 
Lexington and from Milldale to Cineinnati and Cincinnati to Mill- 
dale agreed with those local rates ” 

A. They were according to the rates first read. 

oo Mr. Brown in his deposition says that the Kentucky Central 
Railroad Co. were notified on the 17th of Oet., ISS4. of certain ad- 
vanced tariff rateson freight shipped over their road going from 
Cincinnati to and beyond Livingston or coming this way from Liv- 


ingston to Cin.; state what those tariff rates that he was notified of 


were. 

A. On the 17th of October, 1884, C. L. Brown, gen. freight agent 
of the Kentucky Central, was notified that commencing with the 
20th inst. the Louisville & Nashville railroad would charge loeal 
rates between Cincinnati and Milldale on traftie over the Kentucky 
Central railroad destined to or organizing at Livingston, Ky., 
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317 Stanford Junction, Ky., and points west of Livingston and 

points beyond Stanford, Ky., and Livingston, on the Knox- 
ville Branch of the Louisville and Nashville railroad. These rates 
were those of January Ist, 1884, which I have named. 

40. Have vou or not ever fixed any rates for the shipment over 
your road to and from Milldale and Cincinnati on freights going to 
or coming from, Livingston and points beyond higher than those 
local rates? 

A. No, sir; we have not. 

41. In what manner was Mr. Brown notified of the rates that 
would be in the future charged to and from Livingston ? 

A. By letter. 

42. Will you file a copy of that letter and make it a part of your 
deposition? 

A. I do so, marked Exhibit “8.” 

43. Why was not the Kentucky Central notified before October 
17th of the rates that would be charged from Cin. to Milldale and 
from Milldale to Cincinnati on freight coming from Livingston or 
going to Livingston ? 

A. We had no knowledge, until a few days prior to October 17th, 

that the Kentucky Central railroad was securing freight for 
318 Livingston and points beyond which they desired to send 

over our line from Cincinnati to Milldale, and as soon as we 
found out that the Kentucky Central railroad was securing freight 
which it expected to pass over our line from Cincinnati to Milldale 
a notice was sent that we would charge these rates on traffic to Liv- 
Ingston and beyond. 

41. Were those the same or different from what they had been 
paving on shipments to Lexington ? 

A. They were the same. 

45. Have you or not ever charged them any more than your local 
rates ? 

A. No, sir. 

46. I will ask you whether or not the rates which you have spoken 
of as having given to the Kentucky Central from Milldale to Cin- 
cinnati and Cincinnati to Milldale when the shipments were for 
local points not so far south as Lexington over the Kentucky Cen- 
tral whether they were special reduced rates or regular rates of your 
company ? 

A. They were special reduced rates, barely more than the cost of 
handling the business; it is questionable whether it was even cost. 

47. Can you state why those special reduced rates were not 
319 extended to the company on freight that went to and from 
Lexington and beyond? 

A. We had facilities for handling that freight. We could move 
that freight at a profit over our line, and if we should haul it at 
rates that would pay us no more than the cost of performing the 
actual service, and perhaps not as much as the cost, and hence we 
charged local rates just as we would have charged on any other 
traffie. , 

48. At what points do your two roads compete for business? 
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A. They compete at Cincinnati for traffic to Livingston and Stan- 
ford Junction and points South, and each compete northwardly 
between the same points for traffic coming from points south, 
brought to those points by our common connections. 

49. Now, state whether or not these reduced rates extend to a part 
or all of the points on the Kentucky Central which were not com- 
peting points with vour road. ; 

A. They extended to all points that were not competing points 


with our road—that is to say, points that we did not reach, either - 


directly with our own line or by our connections. 
50. State whether or not the Louisville & Nashville Rail- 


‘320 = road Co. ever agreed with the Kentucky Central or gave it to 


understand that it would extend to it these reduced rates at 
any competing point. 

A. The Louisville & Nashville Railroad Co. never did agree with 
the Kentucky Central to accept less than its regular tariff rates on 
traflic for comp-itive points. It never gave the Kentucky Central 
railroad any ground for belief that it would accept anything less 
than those local rates on traffic between Cincinnati and competitive 
poiats; but, on the contrary, the Kentucky Central railroad had, from 
correspondence with the Louisville and Nashville railroad, every 
reason for believing that it would not uccept less than the local rates 
between Cincinnati and Milldale on trattic for competitive points. : 

ol. What connection, if any, had the contract between the ILen- 
tucky Central and the Louisville and Nashville Railroad Company 
for the joint use.of road between Livingston and Jellico with the 
rates Which you should charge the Kentucky Central between Cin- 
cinnati and Milldale and Milldale and Cin.” 

A. Not the slightest. 

o2. At any time previous to the completion of the Ken- 

321  tucky Central to Livingston did the Louisville and Nashville 

Railroad Company or not make any agreement with the Ken- 
tucky Central or have any understanding with it by which rates 
were to be lessened below the local tariff for freight going to or com- 
Ing from potnts beyond Livingston between Cincinnati and Mill- 
daie? 
\. It did not. 
od. State whether the Louisville aud Nashville railroad has ever 
changed its special reduced rates between Milldale and Cincinnati 
and Cincinnati and Milldale or its local tariff rates between those 
points since Gen. Alexander’s letter in L881, except the change made 
in January Ist, 1S84? 

A. It has not. 

o4. Have you noticed the rates given by Mr. Brown in his depo- 
sition 

A. Yes, sir; T have seen them. 

oo. What is the difference, if any, between the charges for the dif- 
ferent classes of freight given by him in that deposition and those 
given by you as the reduced special rates ? 

A. The rates which he gives are the same as the special reduced 
rates between Cincinnati and Milldale on trattic for local points on 
the Kentucky Central railroad. 
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322 55. He speaks of his having shipped for the Kentucky 

Central from Cincinnati to Milldale and then over his road 
beyond Livingston at the reduced special rates after September Ist, 
1SS4. State what you know about it. 

A. No less than the local tariff rates of the Louisville & Nashville 
Railroad Company between Milldale and Cincinnati were authorized 
by the Louisville & Nashville Railroad Co. If any traffic from Cin- 
cinnati to Livingston or points south was carried over the Louisville 
and Nashville railroad from Cincinnati to Milldale at a reduced 
rate it Was an error of the agent, unauthorized, and not agreed to by 
the officers of the Louisville and Nashville Railroad Company em- 
powered to authorize rates of freight over its lines. 

57. Did or not the Louisville and Nashville Railroad Co. change 
and increase its rates of freight from Cincinnati to Milldale and 
Milldale to Cincinnati for freights shipped by the Kentucky Central 
to and from Livingston and beyond after the execution of the con- 
tract between the two companies August 8th, 1884, and because of 

that contract ? 
325 A. It did not; and in connection with the rates between 
Cincinnati and Milldale the contract for the use of the tract 
south of Livingston was never thought of or considered by the Louis- 
ville and Nashville Railroad Company. 

5S. State whether or not your reduced rates that you have spoken 
of as given to the Kentucky Central, and the local rates which you 
have spoken of as applying in certain cases, were the rates, respec- 
tively, or not, given to other companies and parties, or did you 
charge others less for shipping over the same roads to the same 
point. 

A. No trattic for which the Louisville and Nashville Railroad 
Company could or did compete was carried for any other railroad 
for less than the local rates of freight between Milldale and Cincin- 
nati,as named. No traffic for any other railroad for which the Louis- 
ville & Nashville Railroad Co. could not and did not compete was 
carried at less than the special rates between Milldale and Cincin- 
natias given to the Kentucky Central railroad. 


Cross-examination by Col. BuLLITT: 


324 59. You have given in your deposition a statement of the 

rates charged from Milldale to Cincinnati. Is there nota 
difference made in the rates charged to the Kentucky Central for 
business going over this Jellico Branch and freights going, for ex- 
ample, over the Chesapeake and Ohio road to Cincinnati? 

A. Yes, sir. 

60. Is it not true that the higher rates charged the Kentucky Cen- 
tral for freights going over this Jellico line than were charged for 
freight going by the Kentucky Central over the Chesapeake & 
Ohio? 

A. Yes, sir. 

61. Is it not also true that higher rates were charged from Mill- 
dale to Cin. for freights going over the Jellico road than were charged 
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for freights originating on the Kentucky Central this side of the Jel- 
lico Branch ? 

A. Yes, sir; except from Lexington. 

62. How do you mean except from Lexington ? 

A. On traffic from Lexington over the Kentucky Central the same 
rates were charged between Milldale and Cincinnati that were 
charged on traflic from poinis over the Jeflico Branch. 

63. Is not this true that immediately after the contract was 

325 confirmed and went into effect that you raised the rates on 

the Kentucky Central for freights going from Milldale to Cin- 
cinnati ? 

A. Yes, sir. 

64. When did you make the change? 

A. We made no change. 

65. There was no change of rates in regard to freights over the 
Kentucky Central to Cincinnati made after this contract was made ? 

A. No, sir. 

65. When this contract was made didn’t you begin charging for 
freight going that way a rate which was lower than the rate which 
you charged at a subsequent period ? 

A. I have answered that no less rate was authorized by those 
having the power to authorize it; no less rate was authorized at any 
time between Milldale and Cincinnati on traftic from points south 
of Livingston than was charged according to the notice of October 
17th. ) 

G7. I will read you a statement which is made in the deposition of 

Chas. L. Brown, on page 5 of that deposition, as follows : 
“What was the rates upon the various kinds of freight paid by the 
Kentucky Central Company to the Louisvile & Nashville 

326 Company prior to the 17th day of October, 1SS4? 
A. General merchandise ranged from 2 to 2) cents a bun- 
dred. I will give it in detail. Classes 1, 2, 3,4, and 5, 2) cents a 
hundred; grain, 2 cents per hundred—that is, in car-load lots ; class 
A, 2 cents a hundred; class B, 25 centsa hundred ; class C, 25 cents 
a huadred; coal, 2 cents ahundred; livestock, $5 per car; coaches 
and sleepers, $8 per car; salt, 2 cents a hundred. These rates sub- 
ject to the foliowing conditions, namely : Applies only on shipments 
to and from Kentucky Central and Chesapeake and Ohio railroads 
and does not apply on business to and from Lexington proper or 
points east of Lexington on Louisville, Cincinnati and Lexington 
Division. ‘Those rates were in effect up to October 17th, 1884, and 
were issued to us by the Louisville & Nashville railroad January 
7th, 1884. 

October 17th, ISS4, we were notified that on and after that date 
the following rates would be charged the Kentucky Central on busi- 
ness destined to or beyond Livingston and what was then Stanford 
Junction, Ky. Those are the two points covered by this advance ; 

also to Lexington, Ky. : 
327 Now, I will give you the rates: First class, 9 cents a hun- 
dred ; second class, 8 cents a hundred; third class, 7 cents 
per one hundred ; fourth class, 6 cents per hundred ; fifth class, 5 
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cents per hundred; fifth class, under 24,000 pounds, 5 cents per hun- 
dred ; fifth class, over 24,000 pounds, 4 cents per hundred; grain, 
less than car-load, 5 cents per hundred ; grain, car-loads, 4 cents per 
hundred; salt, car-loads, 35 cents per hundred ; class A, 3} cents 
per hundred; elass B, 4$ cents per hundred ; class C C, 5} cents per 
hundred ; coal, 3 cents per handred ; live stock (horses, mules, and 
cattle), 88 per car; hogs, single deck, sheop, double deck, $9 per car ; 
sheep, single deck, Si per cur, Thi at is all. 

—. I ask youif that is or not true, and, if nottrue, in what respect 
is It not true? 

A. If any traflie passed between Cincinnati and Milldale prior to 
the 17th of October or prior to the 20th of October destined to points 
soul ‘ of Livingston, including Livingston, or coming from points 
south of Livingston and including r Livingston, at those rates it was 
ah error, 

It was unauthorized by anybody on the Louisville & Nashville 

railroad having authority to authorize rates. 
O25 6S. You mean the rates first mentioned—the rates that 
Mr. Brown mentions” 

I mean if any freight passed between Milldale and Cincinnati 
toorfrom Livingston and points south at those low rates of two and 
one half cents per hundred pounds it was without authority and an 
error. On the contrary, just as soon as we ascertained that the Ken- 
tucky Central was endeavoring to secure traffie from Cincinnati to 
points southof Livingston we very promptly took the master up, not 
having any connection whatever or any relation whatever to the 
lines south of Livingston—none whatever. 

GY. Is not this a faet, that for freights originating at points north 
of Livingston vou charged these low rates? 

A. All except Lexington. On all points north of Livingston, for 
the trathe of which we did not compete with the Kentucky Central 
railroad, we aceepted these special reduced rates, made to apply to 
that tratlic. On all traffic from Lexington and from Livingston 
and points south of Livingston to those points for which we have 

tnade no reduced rates we charged our regular tariff rates. 
ol 70. Then the faet is this—that, excepting freights originat- 
ing at Lexington, you charged the Kentucky Central for all 
freights originating at other points at the low rates which have been 
named ? 

A. Except Livingston and Stanford Junction, which might be con- 
sidered points on the Kentucky Central as they are on ‘the Louis- 
ville & Nashville. 

71. Did you charge the high rates from Livingston? 

A. Yes, sir. 

The contract went into effect as soon as the Kentucky Central 
reac et d Livingston ? 

A. I believe it did. 

73. Then the fact is that soon as they commenced to compete for 
business from Lexington—as soon as you discovered that they were 
attempting to compete for business from Livingston—you caused the 
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local rates or higher rates, as mentioned by Mr. Brown, to be 
changed ? 

A. No, sir; not exactly that. Whenever we find business coming 
to us It Is part of the business of the general freight department to 
look at it & see what rates we are to give on that business, and 

whenever we found that business coming to us our agents 
3d naturally asked what thev should charge in such business, 

and they were notified that they should charge these local 
rates, and a letter was sent to Mr. Brown to that effect also, that 
there might be no mistake about it. 

74. When did the Kentucky Central begin to do business from 
Livingston ? 

A. The record of the first shipment in car-loads which they asked 
us to carry from Cincinnati to Milldale that we have was that of a 
shipment of a car-load of fruit from Cincinnati on the night of the 
29th of September, 1SS4. 

7o. Was that at high rates or low rates ? 

A. Lean tell by referring to our record, but I have not got the 
record here. 

76. | will ask you to give the record showing the rates from Mill- 
dale to Cincinnati charged for business going over the Kentucky 
Ceniral from points bevond Jellico, and I will ask you to give this 
between the following dates, from the time that the contract between 
the Kentucky Central and the Louisville and Nashville went into 
effect, to wit, September Ist, ISS4, and the time that the Kentucky 

Central ceased to COT pele for business coming from poluts 
ddl bevond Jellico. In making this statement [ask that voy 

will give the rates on the various classes of freight as they 
existed from time to time and the changes that were made in them, 
and to give the reasons for the changes that were thus made. 

A. I will do so. 

77. I wili ask you is it not a fact that the higher rates mentioned 
by Mr. Brown, and which you say were charged for business coming 
from beyond Jellico, were charged for the purpose of preventing the 
Kentucky Central from competing with the Louisville & Nashville 
Railroad Co. for business coming from points south of Jellico ? 

A. No, sir; it Is not. 

75. What was the object, then, of charging the Kentucky Central 
higher rates from points beyond Jellico than you eharged for 
freights originating north of Livingston ? 

A. [have already explained in my deposition that low rates at 
which we carried tratlic to and from local points on the Kentucky 
Central paid us not more than the cost of doing the business. Asa 
matter of fact it was a question between the vice-president and my- 

self whether or not it paid us as much as it cost us to do the 
332 work. We did it more as a matter of accommodation to the 

Kentucky Central on business for which we could not and 
did not compete, but when it came to business which we could 
handle at a profit we did not feel that there was any reason what- 
ever why we should undertake to carry the business for the Ken- 
tucky Central railroad, in competition with our own line, at rates 
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which was not more than the actual cost of moving the freight, if 
so much as that. That is the reason. 

79. You charged these higher rates only from competitive points? 

A. Only on business to and from competitive points. 

SO. You charged this because it was business in which the Ken- 
tucky Central was competing with the Louisville & Nashville rail- 
road 7 

A. We charged it because we felt that as we could haul that busi- 
ness and make a profit out of it we ought to make some little profit 
off of it if we had to haul it for somebody else. 

Sl. I say you charged these higher rates only from competitive 
points, and charged them because the business was coming from com- 
é petitive points ; is not that the faet? 

A. We charged them because we wanted to make some profit 
out of the business out of which we would make a profitif we 
hauled it ourselves. 

S2. Please answer my question as 1 put it. Did you not charge 
these rates only from competitive points, and didn’t you charge them 
because they were freights coming from competitive points ? 

A. I will answer the question in this way: If we could not have 
hauled the property at a profit we, perhaps, would have been willing 
to have hauled it at the low rates. 

S53. You are not willing to answer the question yes or no. I re- 
peat my question: Were not these higher rates charged because the 
freight was coming from competitive points ? 

A. It was charged because we could carry the same business and 
make a profit. 

S4. Is it not a fact that by reason of these charges from Milldale 
to Cincinnati that the Kentucky Central could not successfully com- 
pete with the Louisville & Nashville railroad for business coming 
from points bevond Jellico? 

A. I don’t think so. 

S5. Is it your opinion that the Kentucky Central, paying 
334 those rates, could successfully compete for business south of 
Jellico? | 

A. Yes, sir; it is. 

S6. Could they carry that business and pay those rates and make 
a profit of it? 

A. From my general knowledge as a freight agent, | have no 
doubt that the Kentaueky Central railroad could have induced the 
Kast Tennessee, Virginia & Georgia railroad, which reaches south 
through very long distances, to have joined with it in the payment 
of these prices and could have earried the property and made a 
profit, paving us these charges. 

S7. Suppose they could not have made that arrangement with the 
Fast Tennessee, Virginia and Georgia railroad to assist in paying 
those charges and they had to bear them themselves, could they 
then have successfully competed with you under those charges? 

A. I don’t think it is fair for me to suppose that they could not 
have induced the East Tennessee, Virginia and Georgia railroad to 
share — them or that they would have shared with them. I may 
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say that I feel sure that the East Tennessee, Virginia and 
339 Georgia railroad would have shared with them. 
88. This increase in rates was a pretty heavy burden on 
the Kentucky Central, at any rate, was it not? 

A. I think not. The difference between what we charged on 
grain for points south of Livingston was only three cents per hun- 
dred pounds more than we charged on business for their local sta- 
tions. On first-class freight they could have paid nine cents per 
hundred pounds out of their proportion. 

89. The Kentucky Central would have to haul through freights 
at a less rate than they hauled their own local freights, would they 
not? | 

A. They could not charge for through freight what they could 
charge as local rates. [| think their proportion of all through 
freights would be less than local rates, 

90. Don’t you know it is considerably less ? 

A. That is generally the case—that through freights pay less per 
ton per mile than local freights. ; 


Also the deposition of M. if. Smrru, retaken at the same time and 
place. 
The said witness, being first duly sworn by me, testified as follows: 


306 The witness here files, as part of his deposition, a certi- 

tied COpV of the contract between the Louisville and Nash- 
ville Railroad Company and the Knoxville & Ohio Railroad 
Co. and of a letter sent by Gen. FE. P. Alexander, sent by diree- 
tion of the former to the president of the latter COMMpany, under date 
of December 11th, 1880, and of the proceedings of the meetings of 
the board of directors of the Louisville & Nashville Railroad Co., 
under date of December 22nd, ISSO: also COpV of proceedings of the 
board of directors of the Louisville & Nashville Railroad Company, 
held January 5th, ISS1, approving the above-mentioned action of 
the board at its meeting of December 22, 1880. Said papers are 
hereunto attached and are marked, respectively, Exhibits * T.” “ U,” 
and “ V.” 

The witness also files, as part of his deposition, certified copies of 
the minutes of the mectings of the board of directors of the Louis- 
ville & Nashville Railroad Co., held on the 26th and 30th days of 
August, 1884, in reference to the approval by it of the execution of 
the contract between the Louisville & Nashville Railroad Company 

and the Kentucky Central Railroad Company, set up by the 
dof former company in this suit and marked, respectively, Ex- 
hibits “W” & “ X.” 3 

Witness also files, is part of his deposition, il certified copy of the 
contract between the Louisville & Nashville Railroad Company and 
the Kentucky Central Railroad Company In reference to the use by 
the latter company of the road of the former company fora short 
distance north of Lexington, Ky., which paper is marked Exhibit 
“Z.” All these exhibits are referred to in a previous part of the 
deposition of this witness. 
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Witness also states that the E. P. Alexander mentioned in the 
answer to question 18 of this deposition is the same Alexander and 
the two letters therein mentioned by him are the same letters men- 
tioned in the contract of August Sth, 1884, between the Louisville & 
Nashville Railroad Company and the Kentucky Central Railroad 
Company set up and sued on by the former company herein. 


This contract between the Louisville and Nashville Railroad Com- 

pany, a corporation chartered by the laws of Kentucky, with its 

principal place of business at Louisville, Ky., and the Knox- 

308 ville & Ohio Railroad Company, a corporation chartered by 

the laws of Tennessee, with its principal place of business at 
Knoxville, Tenn., witnesseth : 


That in order to forma direct railroad communication between 
the city of Louisville, Ky., and the city of Knoxville, Tennessee, and 
for and in consideration of one dollar mutually paid and delivered 
and the mutual undertakings hereinafter mentioned, the Louisville 
& Nashville Railroad Company hereby binds and obligates itself 
that on or before the Ist day of July, 1882, it will build and com- 
plete, or cause to be builded and completed, a railroad of five-foot 
gauge from Livingston, Kentucky, to some point on the Tennessee 
and Kentucky line in Whitley county, Kentucky, or Seott county, 
Tennessee, and on the waters of the Elk Fork of the Cumberland 
river, there to connect with an extension of the Knoxville & Ohio 
railroad to be built by said Knoxville & Ohio Railroad Company, 
as hereinafter provided and stipulated. 


And in consideration of the recitals hereinbefore made and the 
agreement and undertaking of the said Louisville & Nash- 
339 ville Railroad Company the Knoxville & Ohio Railroad Com- 
pany hereby binds and obligates itself that on or before the 
Ist day of July, 1882, it will build and complete, or cause to be 
builded and completed,a railroad of five-foot gauge from Careyville, 
Tenn., to some point on the Kentucky and Tennessee line in Whit- 
ley county, Kentucky, or Scott county, Tenn., and on the waters of 
the Elk Fork of the Cumberland river se as to connect with the 
said railroad to be built by the Louisville & Nashville Railroad 
Company as aforesaid. 


It is further stipulated and agreed by the parties heretofore that 
for every day yeyond the 31st day of December, 1882, that either of 
the parties to this contract shall fail to have built or completed the 
railroad hereinbefore undertaken by either of them to be built and 
completed to the meeting or connecting point herein fixed the party 
so failing to have completed its road under this contract shall pay 
to the other party the sum of two hundred dollars for each day it 
so fails to perform and fulfill its contract and until the same is fully 
performed as herein stipulated. 


In witness whereof this contract is signed and delivered in 
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340 duplicate and the seals of the parties thereto duly and law- 
fully attached this twenty-third day of December, 1580. 

LOUISVILLE & NASHVILLE R. R. CoO., 
[SEAL. | By FE. WH. GREEN, Pres’t. 

KNOXVILLE & OHIO RAILROAD CoO., 
[seaAL.}] - By E. M. McGHEE, President. 

JOHN L. MOSES, 

Sec. & Treas. Knox. & Ohio R. Co. 


Whereas it is of great advantage to the East Tennessee, Virginia 
and Georgia Railroad Company that the Knoxville & Ohio Railroad 
Co. should extend its line from Knoxville to the State line of Ken- 
tucky to connect with the extension of the Knoxville Branch of the 
Louisville & Nashville railroad ; 

And whereas, to induce the Louisville & Nashville Railroad Co. 
to build and complete said extension, it is necessary that the East 
Tennessee, Virginia & Georgia railroad should guarantee the faith- 
ful performance of the contract of the Knoxville & Ohio Railroad 
Company to build its railroad to the State line: 

Now, in consideration of the premises and of one dollar to 
341 it in hand paid, the East Tennessee, Virginia & Georgia 
Railroad Company hereby guarantees to the Louisville «& 
Nashville Railroad Company the faithful performance by the Knox- 
ville and Ohio Railroad Company of all the covenants, agreements, 
and conditions contained in the contract, bearing even date here- 
with, made by the said Knoxville & Ohio Railroad Company with 
the Louisville & Nashville Railroad Company for the completion of 
the line of railroad from Louisville to the Kentucky State line. 

[In witness whereof the East Tennessee, Virginia and Georgia 
Railroad Company hath caused its corporate seal to be hereto af- 
fixed and the same to be subseribed by its president and secretary 
this twenty-third day of December, ISSO. 

KAST TENNESSEE, VIRGINIA AND 
GEORGIA R. R. CO.,, 
[SEAL. | By EE. W. COLE, Pres’t. 


JAMES G. MITCHELL, 


Sec. & Treas. Last Tenn., Va., and Georgia R. R. Co 


[, John L. Moses, secretary of the Knoxville & Ohio Railroad 
Cormpany, do hereby certify that at a meeting of the board of 
342 directors of said Co. held in the office of the president, in 
Knoxville, Tennessee, on the 28th day of December, 1SSO, 

the following resolution was unanimously adopted by the board: 
Resolved, That the president and secretary of this company are 
hereby authorized and directed to execute the contract this day 
submitted between the Louisville & Nashville Railroad Company 
and the Knoxville and Ohio Railroad Company, and that said con- 
tract be hereby directed to be spread upon the records of this com- 


pany. 
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I also certify that the contract mentioned in the foregoing resolu- 
tion is that to which this paper is attached, which bears date the 
23d day of December, 1880, which provides for the formation of a 
direct railroad communication between the city of Louisville, Ky., 
and the city of Knoxville, Tenn., and in which the Louisville and 
Nashville Railroad Company and the Knoxville and Ohio Railroad 
Co. are the contracting parties. | 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the company the 30th day of December, 1880. 

[SizAL.] JNO. L. MOSES, 
Secretary of the Knox. & O. Railroad Co. 


New York, Dec. 11, 1880. 


‘To the Knoxville & Ohio Railroad Co., C. M. McGhee, Esq., 
pres’t: 

Referring to a contract about to be made between the Louisville 
and Nashville Railroad Company and the Knoxville & Ohio Rail- 
road Co., under which each agrees with the other to meet at the 
boundary between the States of Kentucky and Tennessee on or 
before the first day of July, ISs2— 

| have to sav that I hereby agree for and on behalf of the Louis- 
ville and Nashville Railroad Co. that that company will, at the 
proper time and in the proper manner, enter into a contract between 
itself and the Ky. Central Railroad Co. granting to the latter the 
right to work over the line of the Louisville & Nashville Railroad 
Company between the point at which they shall connect with our 
road and the Tennessee Stateline upon terms substantially indi- 
cated to the Kentucky Central in two letters from myself to Mr. W. 
Ernst, president of the Kentucky Central Railroad Co., of prior 
date to this (Nov. 4 & Nov. 30), upon being requested so to do by 

your Co., and this right for the Kentucky Central railroad 
344. to work over our track upon the terms stated is hereby 

admitted to constitute a part of the consideration moving 
you to meet us at the State line. 

Very resp’y yours, 


[seat.] E. P. ALEXANDER, V. P. 


|, John L. Moses, secretary of the Knoxville and Ohio Railroad 
Company, certify that the foregoing is a correct copy of a letter on 
file in the office of said company, and it is hereby attached to and 
its terms are made a part of a contract entered into the 23d day of 
December, 1880, between the Louisville & Nashville Railroad Co. 
and the Knoxville and Ohio Railroad Company, providing for the 
formation of a direct railroad communication between the city of 
Louisville, Ky., and the city of Knoxville, Tennessee. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the company the 30th day of December, 1880. 

JOHN L. MOSES, 
Secretary of the Knoxville & O. R. Co. 
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At a meeting of the board of directors of the East Tennessee, Vir- 

ginia and Georgia Railroad Company held upon this 30th 

345 day of December, 1880, in Knoxville, Tenn., the following 
resolutions were unanimously adopted : 

Resolved, That the president of this company be, and he is hereby, 
authorized and directed to execute the contract read to the board 
under which the East Tennessee, Virginia and Georgia Railroad 
Company guarantees the performance on the part of the Knoxville 
and Ohio Railroad Company of the stipulations contained in a con- 
tract between E. IH. Green, president of the Louisville and Nashville 
Railroad Company, and C. M. McGhee, president of the Knoxville 
and Ohio Railroad Company, regarding the completion of the track 
of the of the respective companies to a point of junction at the 
boundary line of the States of Tennessee and Kentucky, bearing 
date December 23rd, 1880, and that such contract be verified by the 
seal of the company. 

Resolved, That the said contracts, together with the letter of Vice- 
President Alexander, which forms a part of said contract, be spread 
on the minutes of this board. 

[ certify that the above is a true copy of the resolutions as same 
appears or record on the minutes of the board. 


JAMES G. MITCHELL, Secretary. 


O46 I, R. kK. Warner, secretary of the Louisville and Nashville 

Railroad Company, do certify the foregoing to be a true copy 

of the original contract and attached certificates on file in my office. 
[SEAL. | R. K. WARNER, Secretary. 


— of the Louisville & Nashville Railroad Co., held at the office of 
the company, No. 52 Wall St., in the city of New York, on the 22, 
day of December, 1SS0. 

Present: Mr. i. EL. Green, president; Messrs. E. P. Alexander, ©. 
C. Baldwin, G. C. Clark, C. H. Clark, B. F. Guthrie, H. V. Neweomb, 
& James Ss. Woodward. 

On motion of Mr. Guthrie, seconded by Mr. Guthrie— 

Resolved, That the following contract with the Knoxville and 
Ohio Railroad Company be adopted and the president or first viee- 
pres. be authorized to execute the same under the seal of the com- 
pany: Provided, That the performance of said contract by the Knox- 
ville and Ohio Railroad Company be guaranteed by the East 

Tennessee, Virginia and Georgia Railroad Company, and 
O47 ~~ that the first vice-president be authorized to send the follow- 

ing letter in regard to the Kentucky Central Railroad Com- 
pany to the Knoxville and Ohio Railroad Company, and that the 
president or first vice-president be authorized to execute a contract 
with the Kentucky Central Railroad Company embodying the pra- 
Visions contained in the aforesaid letter. 

This contract between the Louisville and Nashville Railroad Co., 
a corporation chartered by the laws of Kentucky, with its principal 
place of business at Louisville, Ky., and the Knoxville and Ohio 
Railroad Company, a corporation chartered by the laws of Ten- 
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nessee, with the principal place of business at Knoxville, Tenn., 
witnesseth : 

That in order to form a direct railroad connection between the 
city of Louisville, Kentucky, and the city of Knoxville, Tenn., and 
for and in consideration of one dollar mutually paid and delivered 
and the mutual undertakings hereinafter mentioned, the Louisville 
and Nashville Railroad Company hereby binds and obligates itself 

that on or before the first day of July, 1882, it will build and 
348 complete or cause to be builded and completed a railroad of 

five feet gauge from Livingston, Kentucky, to some point on 
the Tennessee and Kentucky line in Whitley county, Kentucky, or 
Scott county, Tennessee, and on the waters of the Elk Fork of the 
Cumberland river, there to connect with an extension of the Knox- 
ville and Ohio railroad to be built by said Knoxville and Ohio Rail- 
road Company as hereinafter provided or stipulated. 

And, in consideration of the recitals hereinbefore made and the 
agreement and undertaking of the said Louisville and Nashville 
Railroad Company, the Knoxville and Ohio Railroad Company 
hereby binds and obligates itself that on or before the first day of 
July, 1552, it will build and complete or cause to be builded and 
completed a railroad of five feet guage from Caseyville, Tenn., to 
some point on the Kentucky and Tennessee linesin Whitley county, 
Kentucky, or Scott county, Tennessee, and on the waters of the Elk 
fork of the Cumberland river, so as toconnect with the said railroad 
to be built by the Louisville & Nashville Railroad Company as afore- 
said. 

It is further stipulated and agreed by the parties hereto 

349 that for every day beyond the thirty-first day of December, 

1882, that either of the parties to this contract shall fail to 

have built or completed the railroad hereinbefore undertaken by 

either of them to be built and completed to the meeting or connect- 

ing point herein fixed the party so failing to have completed its 

road under this contract shall pay to the other party heretofore the 

sum of two hundred dollars for each day it so fails to perform as 
herein stipulated. 

In witness whereof this contract is signed and delivered in du- 
plicate and the seals of the parties thereto duly and lawfully at- 
tached this — day of , 1838. 


New York, December 11, 1880. 
To the Knoxville and Ohio R. R. Co., C. M. McGhee, Esq., prest. : 


Referring to a contract about to be made between the Louisville 
and Nashville Railroad Company and the Knoxville and Ohio Rail- 
road Company, under which each agrees with the other to meet at 
the boundary between the States of Kentucky and Tennessee on or 
before the first day of July, 1882, | have to say that I hereby agree, 
for and on behalf of the Louisville and Nashville Railroad Com- 

pany, that that company will, at the proper time and ina 

350 proper manner, enter into a contract between itself and the 

fered Central Railroad Company, granting to the latter 
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the right to work over the line of the Louisville and Nashville Rail- 
road Company between the point at which they shall connect with our 
road and the Tennessee State line upon terms substantially indicated 
to the Kentucky Central in two letters from myself to Mr. W. Ernst, 
president of the Kentucky Central Railroad Company, of prior date 
to this, upon being requested so to do by your company, and this 
right for the Kentucky Central Railroad Company to work over our 
track upon the terms stated is hereby admitted to contribute a part 
of the consideration moving you to meet us at the State line. 


I, R. K. Warren, secretary of the Louisville and Nashville Rail- 
road Company, do certify the foregoing to be a true exiract from 
the minutes of a meeting of the board of directors of said Co. held as 
hereinbefore mentioned. | 


[SEAL ] R. K. WARNER, Secretary 


Ata meeting of the board of directors of the Louisville 
dol and Nashville Railroad Co. held at the office of the company, 
No. 52 Wall street, in the city of New York, on the 5th day 
of January, 1SS1. 
Present: Mr. E. H. Green, president; Messrs. Alexander, Bald- 
win, Neweomb, Geo. C. Clark, C. H. Clark, and Woodyard. 
The minutes of the meeting held Dee. 22nd were read and ap- 
proved. 


I, R. \. Warren, secretary of the Louisville and Nashville Rail- 
road Co., do certify the foregoing to be a true COpy from the minutes 
of a meeting of the board of directors of said company held as here- 
inbefore mentioned. | 


[SEAL. ] R. K. WARNER, See’y. 


Ata meeting of the board of directors of the Louisville and Nash- 
ville Railroad Company held at the company’s office, 52 Wall 
strect, New York oo the 26th day of August, 1884. 

Present: Mr. A. M. Quarrier, vice president; Messrs. F. W. Foote, 
Heman Clark, EF. Il. Green, Ex. Norton, J. B. Probst, J.S. Rogers, 

WS. Williams. 
302 “On motion of Mr. Williams, seconded by Mr. Clark, it 
was— ' 
Resolved, That the contract with the Kentucky Central 
railroad for use of track between Livingston and Jellico be again 
laid over until next meeting.” 


[, R. Kk. Warren, secretary of the Louisville and Nashville R. R. 
Company, do certify the foregoing to be a true extract from the min- 
utes of a meeting of the board of directors of said company on the 
date aforesaid. 


[SEAL. ] R. K. WARREN, See’y. 


At a meeting of the board of directors of the Louisville and Nash- 
ville Railroad Company held at the office of the company, No. 52 
Wall street, in the city of New York, on the 30th day of August, 
1884. 
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Present: Mr. M. H. Smith, pres’t; Messrs. H. Clark, Jno. A. Car- 
ter, Fred’k W. Foote, E. H. Green, J. H. Lindenberger, Ex. Norton, 
J. D. Probst, Jas. B. Wilder, W. L. Williams. : 

“The minutes of the meeting of the board held August 25, 1884, 

were read and approved. The agreement between this com- 
303 pany and the Kentucky Central Railroad Company was again 

brought — action, and it was, on motion of Mr. Clark, see- 
onded by Mr. Williams— 

Resolved, That the action of the president of this company be, 
and is hereby, approved in the executing and delivering said con- 
tract on behalf of this company and in conformity with action of 
the former board of directors of December 22d, 1880.” 


I, R. K. Warren, secretary of the Louisville and Nashville Rail- 
road Company, do certify the foregoing to be a true copy from the 
minutes of a meeting of the board of directors of said Co. held as 
above mentioned. 


sEat.] Rk. K. WARREN, See’y. 


This indenture, nade the LSth day of August, A. D. 1882, by and 
between the Louisville and Nashville Railroad Company, herein- 
after called the L. & N., of the first part, and the Kentucky Central 
Railroad Company, hereinafter called the Kk. C., of the second part, 
witnesseth : 

That for and in consideration of the mutual promises and under- 
takings hereinafter expressed the parties hereto agree as fol- 

lows: 
35 First. The L. & N. agrees to permit the K. C. to lay a track 

of two rails on the right of way of the L. & N. from the pro- 
posed junction of the Kk. C.’s road with the L. & N.’s Lebanon-Knox- 
ville Branch at or near Roundstone Sinks to Livingston station—a 
distance of three miles, more or less. The track for said distance 
shall be valued at thirty-five thousand dollars per mile, less the value 
of the rail now on it, which is five thousand dollars per mile, mak- 
ing the valuation, forthe purpose of this agreement, thirty thousand 
dollers per mile, on one-half of which, to wit, fifteen thousand dol- 
lars per mile, the K. C. shall pay to the L. & N. arent at the rate of 
seven per cent. per annum, payable semi-annually, commencing 
from the date of the complition of track. 

Second. The k. C. is to lay for the distance above mentioned an In- 
dependent two-rail track of its own gauge on the present road-bed of 
the L.& N. The work of laying this track for the Kk. C. shall be done 
by the L. & N., and the expense of doing the work shall be charged 

to and paid by the K. C. so soon as the work shall have been 
3009 done and bills of actual cost shall have been rendered. The 

K. C. is to furnish the rails, splices, bolts, washers, and spikes 
at its own expense. | 

Third. The keeping of said joint track in good repair shall be 
done by the L. & N., and monthly statements of the cost of the work 
therefor, including the renewals of rails, cross-ties, ballast, and other 
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material, shall be rendered at the end of each month to the Kk. C., 
and each party hereto shall pay one-half of the cost thereof: 

Provided however, That the two bridges over Roundstone, which 
the L. & N. is now preparing to rebuild, shall first be rebuilt by it, 
and no part of the cost of such rebuilding shall be charged to the 
K. C., but the eX pense of subse juent repairs thereto or rebuilding 
thereof shall- be jointly borne by the two parties as above stipulated. 

Fourth. At the junction of the K. C’s road with the L. & N.8 
road near Roundsione Sinks the K. C. shall erect at its own experse 
a small building suitable fora telegraph office. 

hifth. The L. & N. shall construct electric block signals On 

306 said three miles of track at the joint CX pense of the parties 

hereto, and each party shall pay one-half, not alone of the 

construction, but also for the maintenance of the telegraph office at 
the junction, inclu ling the repairs, salaries, light, fuel, e. 

Sixth. If the parties hereto determine to have a joint depot at 
Livingston the expenses of construction and repairs of joint tracks 
and buildings, salary of agent and his foree, light, fuel, &e., shall 
be borne equally by the parties hereto, and all bills therefor shall 
be made out and paid monthly. 

Seventh. All trains run by the K. C. over said joint track shall 
be under the direction of the transportation department and = train 
despatcher of the L. & N., and shall conform to the L. & N.’s rules 
and regulations as to safety which may from time to time be issued 
by it. Al’ joint emplovees shall be employed and dismissed by the 
L. & N., but the K. C. shall have the right to objeet to any appoint- 
ment not satisfactory to it, and also to ask the dismissal of any em- 
ployé not satisfactory to it. 

Kighth. This agreement shall take effect from its exeeu- 

OOF tion by both parties and last for twenty years from the first 

day of July, 1883, but either party hereto shall have the right 

to terminate it on giving the other party twelve months’ written 
notice of the determination to do so. 

[n witness whereof the parties hereto have caused their corpo- 
rate seals to be hereto affixed, the party of the first part has caused 
the same to be signed by its vice president, and the party of the 
second part has caused the same to be signed by its president the 
day and year first above written. Executed in duplicate. 

THE LOUISVILLE & NASHVILLE 
n. KR. CO., 
[L. s.] By M. H. SMITH, V. P. 
W. RANNEY, See’y. 
KENTUCKY CENTRAL, 
[ L. s. | By M. E. INGALLS, President. 
Cy. W. BENDER, Secretary. 

I, R. K. Warner, secretary of the Louisville and Nashville Rail- 
road Co., do certify the foregoing to bea true copy of the original 
contract on file in my office. 


[SEAL. | Rh. K. WARNER, Secretary. 


ee 


a 


THE KENTUCKY CENTRAL RAILROAD CO. ET AL., &€. 149 


358  Unirep STaTEs oF AMERICA, | ... . 
District of Kentucky, ee 


I, Joseph C. Finnell, clerk of. the United States circuit court for 
the district of Kentucky, at Covington, do hereby certify that the 
foregoing three hundred and fifty-seven (557) pages contain a true 
and complete transcript of the pleadings and proceedings bad in 
said court on the intervening petitions of the Louisville and Nash- 
ville Railroad Company in the case of George T. Bliss and Isaac E. 
Gates, trustees, against The Kentucky Central Railroad Company, 
except such parts as are ommitted by the stipulation filed herein, as 
the same now appear of record and on file in this office. 

Witness my hand as clerk and the seal of said circuit court, at 
Covington, this 6th day of October, A. D. 1887, and of our Independ- 
ence the 112th year. 

[Seal 6th Cireuit Court, Ky. Dis., U.S. of America. ] 
JOS. C. FINNELL, 
Clerk U. S. Circuit Court, Ky. Dist. 


Endorsed on cover: Kentucky C.C. U.S. No. 1294. The Louis- 
ville and Nashville Railroad Company, appellant, vs. The Kentucky 
Central Railroad Company and George 8. Bliss and Isaac E. Gates, 
trustees. Filed October 31, 1887. 


al 


ne a ee ee 


t 


+ 
- 
gee, 

oA ts 


# 
* 


_- 
* aL 


Fy 


’ % er is 

bd * ' ‘cai . "i Ps 7 e}. J é * ee ae he 
? w . * .s » a - . “ Las ‘ “A > 4 4 é ; 
eS ray o ‘Oi hy rank 

7 

~ 
~ Ad 

. ~ 

a 


rd ge Er eee Re, 


f /—~ & Sam, . 
eehae Po : ety *.. 
roe wg: 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


THE LovuIsvILLE & NASHVILLE Rall- 
ROAD COMPANY, . . . . . . Appellant, 


VERSUS 


THE Kentucky CENTRAL RAILROAD 
CoMPANY AND GEorGE 8. BLIss AND 
Isaac E. Gates, TrusTEESs,. . Appellees. 


STATEMENT OF FActs. 


On the first day of May, 1881, the appellee, the Kentucky 
Central Railroad Company, then being the owner of and oper- 
ating a line of railroad from Covington, Kentucky, through Paris 
to Lexington, Kentucky, a distance of ninety-nine miles, and con- 
templating the extension of said road to Livingston, in Rock- 
castle County, Kentucky (see Record pp. 2, 5), on that day and 
of that date executed and delivered to its co-appellees, George S. 
Bliss and Isaac E. Gates, as trustees, a mortgage of said road 
completed and in contemplation, and its rolling stock, to secure 
the payment of its bonds for six million and thirty-seven thou- 
sand dollars, which were to be and were on the first day of 
July, 1881, issued to raise money, by the sale thereof, to pay 
past indebtedness and to construct said extended line of road. 
(Record, pp. 1-5.) 

Before said appellee commenced the construction of its ex- 


tended road from Lexington to Livingston, it initiated negotia- 


2 


tions with the appellant, which resulted in an informal contract 
between them, by which appellant was to and did procure the 
right of way, and extended the Knoxville Branch of its road 
from Livingston, aforesaid, to Jellico, on the line between the 
States of Kentucky and Tennessee, over which extended road 
said appellee was to have the joint. and equal use and traffic 
rights with itself, upon the payment to appellant of the interest 
semi-annually, at six per cent pe: annum, on one half the cost 
of the said road, and one half the cost of the maintenance, repairs, 
and renewal of same. (See Record, pp. 101, 102, 108, 104.) 

On the 8th day of August, 1884, after the said appellee had com- 
pleted the extension of its road from Lexington to Livingston, 
and appellant had completed its said extension of its Knoxville 
Branch from Livingston to Jellico, in accordance with the terms 
of said informal contract, said companies, the Kentucky Central 
Railroad Company and the Louisville & Nashville Railroad 
Company, entered into a more formal contract (Marked exhibit 
“A,” p. 21, Record), by which it was agreed that the cost to 
appellant of its said extended road was $2,000,000, and the inte- 
rest on one half thereof, or $60,000, should be paid annually, in 
two equal installments, one on the first day of June and the 
other on the first day of December each year, for twenty-five 
years, by said appellee, the Kentucky Central Railroad Com- 
pany. (Record, pp. 29, 3, 22, 119, 120.) 

Some of the interest coupons on said bonds of the appellee, 
the Kentucky Central Railroad Company, not having been paid 
at maturity, under the terms of said mortgage, it was claimed by 
its co-appellees, Bliss and Gates, that thereby the bonds them- 
selves became due and payable, and on the 28th day of January, 
1886, in the Circuit Court of the United States, for the District 
of Kentucky, at Covington, Kentucky, this suit was brought 
by them against appellee, the Kentucky Central Railroad Com- 
pany, to have foreclosed said mortgage and to have sold the 
railroad and rolling stock of said company to satisfy said bonded 
indebtedness. 

By order of court the road was placed in the hands of a re- 
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ceiver on motion of said appellees, Bliss and Gates, on the first 
day of February, 1886, and remained in his hands until it was 
sold under decree of court on the 23d day of April, 1887. 
(Record, p. 56.) 

The Kentucky Central Railroad Company, from the time said 
contract took effect on the first day of September, 1884, until the 
first day of April, 1885, claimed all its traffic rights under said 
contract, equal to those of appellant, and exercised all of them, 
except that of running its own trains on and over said road; and 
it subsequently paid the stipulated price for the use of said road 
from September 1, 1884, to December 1, 1884, $15,000. (Rec- 
ord, pp. 109, 110, 58.) 

At the time this suit was brought, said appellee, the Kentucky 
Central Railroad Company, was indebted to appellant under that 
contract $60,000 for the use of said road from December 1, 1884, 
to December 1, 1885, and $18,932.25 as one half of the cost of 
renewals, maintenance, and repairs of same ; and, failing and re- 
fusing to pay. the same, appellant on the 17th day of March, 1886, 
by leave of court, filed its intervening petition herein, setting up 
and asserting said indebtedness under said contract, and claiming 
a lien to secure the same as prior and superior to the lien retained 
by said mortgagees. Said lien was claimed under the eighth 
section of the amended charter of the Kentucky Central Railroad 
Company, entitled, “ An Act to amend an act, entitled An Act to 
incorporate the Kentucky Central Railroad Company,” approved 
March 20, 1871, which eighth section is in the words following, 


to wit: 


“That to the extent of all claims of persons for injuries to 
stock or person, or for materials furnished said company, or 
breach of contract, the claimant shall have a lien upon the roll- 
ing stock of said company, any mortgage to the contrary not- 
withstanding.” (Record, 17, 18, not Tales 2 Sess. Acts, 1871, 
p. 248.) 


To that intervening petition both appellees, the Kentucky 
Central Railroad Company and Bliss and Gates, demurred. Said 
demurrers, after a full argument by counsel for each party, were 
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by the court, Jackson, Judge, overruled, and the court decided 
that appellant had a lien, under said statute, upon said rolling 
stock to secure said indebtedness to it; but, inasmuch as the ac- 
ceptance of that amended charter was denied by both appellees, 
the court deferred the determination of the character of that lien 
until proof should be made of such acceptance. (See said Opinion, 
Record, pp. 31, 32, 38, 34, 35, 36, 37.) 

Subsequently appellant, by leave of court, filed a first and 
second supplemental intervening petition, therein setting up and 


asserting the rent due by appellee, the Kentucky Central Rail- i 
road Company, to appellant under said contract, from December | i 
° 1, 1885, to December 1, 1886, $60,000, and one half cost of main- 


tenance, renewals, and repairs during that time, $15,421.93 ; and 
for rent due under said contract from December 1, 1886, to the 
23d of April, 1887, $23,000; and for one half the cost of main- 
tenance, renewals and repairs during that time, $7,100.10. An- 


| 
| 
swers were filed by appellees to the original and said supplemen- —& 
tal intervening petitions, therein denying the validity of the con- : 
tract set up by appellant, for the alleged reason that neither of 
said railroad companies had authority to and never did enter 
into such a contract, and also denying that appellant had any 
lien to secure its alleged debts. 
Issues were joined and proof taken by appellant and appel- : 
lees, and the case, on the 10th day of June, 1887, was submitted 
| 
| 
2 
| 
| 


to the court, “as to the debts set up and lien asserted by the 
intervenor, the Louisville & Nashville Railroad Company,” and 
was argued by all the respective parties, and upon due consider- 
ation the court gave and rendered the following opinion and 
decree, to wit: 


“That the eighth section of the amended charter of the 
Kentucky Central Railroad Company, approved March 20, 1887, 
does not embrace and create a lien in favor of the claims of the said 
the Louisville & Nashville Railroad Company, asserted in said sev- 
eral intervening petitions, and that said intervening petitioner had 
therefore no lien upon the property of the said Kentucky Central 
Railroad Company, or any part thereof, to secure the payment of 
said alleged indebtedness, and that the equity of the cause is 


5 


therefore with the complainants and with the Kentucky Central 
Railroad Company. It is therefore considered, adjudged, and 
decreed that the said intervening petitions of the said Louisville 
& Nashville Railroad Company be and the same are hereby 
dismissed at the cost of said Louisville & Nashville Railroad 
Company.” (Record, p. 54.) 


To which opinion and decree of the court the appellant ex- 
cepted and prayed an appeal to this court, which was granted, 
i and bond was executed as required by law. (Record, p. 55.) 


SPECIFICATION OF ERRORS. 


First Error. The court erred in not, by its decree, passing 
on the question of the indebtedness of appellee, the Kentacky 
' Central Railroad Company, to appellant. 

Second Error. The court erred in deciding that appellant 

had no lien upon the rolling stock of said appellee under sectiun 
— eighth of the amended charter of appellee, the Kentucky Central 

) Railroad Company, approved March 20, 1871, and in dismiss- 

ing appellant’s intervening petitions. 


ARGUMENT. 
I. 


: As to the alleged error of the circuit court in not passing 
| upon the indebtedness of appellee, the Kentucky Central Rail- 
road Company, to appellant, we remark that a large amount of 
proof was taken by appellant to show that indebtedness. The 
case was submitted to the court, as the decree shows, on the 
® question “as to the debts set up” as well as to the “ lien asserted 
by the intervenor, the Louisville & Nashville Railroad Com- 
| pany.” One question was before the court for determination as 
well as the other, and yet a trial has not been had as to the in- 
: debtebtedness, as also appears by the decree. We can not see 
| any legal reason why said decree could not have embraced the 
question of such indebtedness. We are well aware that no per- 
sonal judgment could have been properly rendered on such in- 
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debtedness, for we did not in our intervening petitions claim it, 
but why the amount of such indebtedness could not have been 
judicially determined we can not perceive. 

Should this honorable court reverse the opinion of the circuit 
court on any ground, on the return of the case to that court, 
another submission would have to be made and trial had on that 
question of indebtedness, which had already been once submitted 
and no decision rendered thereon. 

Although there is nothing in that decree determining whether 
appellant has or has not any just debt against the appellee, the 
Kentucky Central Railroad Company, yet the court must have 
assumed that a debt existed, or it would have placed its decree on 
the express ground that there was no debt to be secured bya lien, 
if one existed ; and yet we will be compelled here to satisfy this 
court that there was in fact a debt, growing out of a breach by 
the appellee, the Kentucky Central Railroad Company, of the 
contract between the two companies; and if we fail in this, of 
course the question of lien or no lien is immaterial. 

Had the court passed upon the question of debt, it must have 
adjudged that one existed; and then, in case this court should re- 
verse the lower court on the question of lien or no lien to secure 
said debt, on the return of the case to that court no new submis- 
sion or trial would be necessary in regard to said indebtedness. We 
can not but insist that the circuit court erred on this point. 


LI. 


The second error complained of goes to the whole merits of 
appellant’s case. 

It involves not only the question of appellant’s claimed statu- 
tory lien, but as well the question of debt or no debt due by the 
appellee, the Kentucky Central Railroad Company, to appellant ; 
and the question of debt or no debt is determined by the fact of 
a contract or no contract binding upon appellant and said appel- 
lee under which said debt could alone be created. 

That the debts of appellant, as set out in its intervening peti- 


i 
es ag lalate 


ale. 
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tions and proved, are correct, have not been and will not be 
questioned by appellees, for they admit the amount of expenses 
incurred in the renewals, repairs,and maintenance of appellant’s 
road between Livingston and Jellico, to save the expense of mak- 
ing the voluminous proof thereof part of the record of the case 
for this court (Record, 56), and appellees’ pleadings admit the 
amount of rent due under the contract from December 1, 1884, 
to April 23, 1887, at $60,000 per year; but appellee, the Ken- 
tucky Central Railroad Company, insists that it is not liable for 
that debt, because, as it claims, the contract by and under which 
it was created was not executed by appellant and said appellee, 
the Kentucky Central Railroad Company, but only by their re- 
spective agents without authority ; and that if it had been ex- 
ecuted by the two companies it would not have been binding, as 
said companies, nor either of them, had authority to enter into 
such a contract. 

Appellant claims that said contract was executed by said com- 
panies, and that each of them had authority to enter into 
such a contract. We are fully aware of the doctrine so clearly 
recognized by this court, that a railroad company, without special 
legislative authority for so doing, can not lease its road or accept 


the lease of the road of another company, but with this doctrine 


plainly before us we feel assured that we can establish the above 
propositions. 


ExprREss AUTHORITY. 


The authority of the appellee, the Kentucky Central Rail- 
road Company, is derived from the following acts of the Ken- 
tucky Legislature : 

The Covington & Lexington Railroad Company (now the 
Kentucky Central Railroad Company) was incorporated by an 
act of the legislature of Kentucky, approved February 27, 1849, 
by which power and authority were conferred on it “to construct 
a railroad, with single or double track, from the city of Coving- 
ton to the city of Lexington, and to borrow money, and to pledge 
the property to secure it, etc.” And by the 18th section of said 


8 


charter it is provided, “that any other railroad company which 
has been or mav hereafter be chartered by the laws of this State 
may join and connect any railroad with the road hereby contem- 
plated on such t¢rms as said company may agree,” etc. (Session 
Acts, 1848-9, p. 392.) | 

The Kentucky Central Railroad Company was incorporated 
by an act of the legislature of Kentucky, approved February 
22, 1871 (Session Acts, 1871, p. 284): 


“For the purpose of operating the Covington & Lexington 
Railroad Company, ete., and was thereby invested with all the 
powers, privileges, rights, immunities, and franchises, subject to 
the restrictions and limitations contained in the original charter 
of incorporation authorizing the construction of said road, and 
the various acts amendatory thereof.” 


By an amendment of the charter of said Kentucky Central 
Railroad Company, approved March 20, 1871 (Session Acts, 1871, 
p. 258), it was authorized, 


“To extend its road and build and equip and maintain one 
or more branch roads and lines of telegraph from any point on 
the line of its main road to the southern boundary line of the 
State of Kentucky, etc., and to issue bonds and secure the same 
by mortgage on the road,” ete. 


Again, by an act approved February 27, 1849, amending the 
charter of said Covington & Lexington Railroad Company, it 
was provided (sec. 5), “that when any other railroad company 
shall connect with said road, or any of its branches, then the 
terms of transportation, both cars and locomotives, ete., shall be 
agreed upon by the companies.” (Session Acts, 1848-9, p. 384.) 


By another amendment of its charter, approved February 6, 
1854, it is provided, 

“That the said company may connect with any other line 
or lines of railroad, and any cars or freight from and for any 


other company, which may be agreed upon, and charge reason 
able rates therefor. (Session Acts, 1853-4, p. 326.) 


And by the sixth section of the aforesaid act of March 20, 1871, 
it is provided, 
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“That said company may consolidate its main line or 
branches hereby par ae with any other railroad, connect- 
ing therewith on such terms as may be agreed upon by a majority 
in interest of the stockholders of both companies.” (2 Session 
Acts, 1871, p. 260.) 


By another amendment to its charter, approved March 6, 1880 
(Session Acts, 1879-80, p. 245), it is provided, 


“ That the said company shall have power to purchase, lease, 
subscribe to the capital stock of and loan its credit to any rail- 
road now constructed, in whole or in part, or which may here- 
after be commenced, and connecting with its road in any of its 
branches or leased lines, upon such terms as may be agreed on 
with the owners or controllers ‘thereof, and such owners and 
controllers are hereby empowered to make any such contract of 
sale or lease, and to receive such subscription of capital stock 
or loan of credit.” 


And it is further provided in said amended act, 


“ That said company may also purchase and hold stock in an 
company owning or operating by lease, or otherwise, any suc 
connecting road, and may lease its own road or roads, and sublet 
any road it may have leased under authority of this act, shall 
operate the same according to the terms of the charter thereof, 
and of the contract of purchase, or lease, not inconsistent with 
the provisions of such charter; and provided further, that the 

wers granted in this act shall not be exercised until authorized 
by a majority in interest of the stockholders of said company at 
a regular or called meeting, called to consider the same.’ 


“Under those grants of authority,” says Judge Jackson, in 
his decision overruling the demurrers to appellant’s original in- 
tervening petition herein, “conferred directly and by reference 
and adoption on the Kentucky Central Railroad Company to 
join and connect with any other railroad, and to enter into 
agreements with such connecting lines of railroads in relation to 
transportation, both cars, locomotives, etc., it hardly admits of 
any doubt or question that the Kentucky Central Railroad Com- 
pany had ample power and legislative sanction for entering into 
the contract with the Louisville & Nashville Railroad Company, 
which is made the foundation of the latter’s claim.” (Record, 
p. 36.) 2 
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We fully concur in the learned judge’s opinion, as above 
quoted. The authority of the Louisville & Nashville Railroad. 
Company to construct the extension of the Knoxville Branch of 
its railroad is derived from the following acts of the Kentucky 
Legislature, to wit: | 

The road was chartered by an act approved March 5, 1850 
(Session Acts, 1849-50, p. 427), by which charter it was pro- 
vided : 


“That the President and Directors of said company are here- 
by vested with all powers and rights necessary to the construc- 
tion of a railroad from the city of Louisville to the Tennessee 

| line, in the direction of Nashville, the route to be by them se- 
| lected and determined, not exceeding sixty-five feet wide, with as 
| many set of tracks as they deem necessary.” 


—— 
—- 


By the second section of an amendment to that charter, ap- 
proved March 5, 1851 (Session Acts, 1850-1, p. 442), it is pro- 
vided as follows, to wit: 


“That said company shall have power and authority to con- 
struct their road from the city of Louisville to any point or place 
in the direction of Nashville, Tennessee, and to connect the same 
with any road extending to Nashville, on such terms and condi- 
tions as the two companies may from time to time agree on for 
the through transportation and travel of freight and passengers ; 
and said company shall have the same power and authority to : 
construct 2 branch of said road to the Mississippi River, and any 
other branch said company may desire, that the charter gives to 
construct the main line, and with the same rights and privileges, 
and with the same duties and restrictions ; and may, for the main 
line and branches, acquire, as provided in the charter and by 
this amendment, the right of way one hundred and fifty feet wide 
or more, if necessary ; and the quantity of acres of land which 
they are authorized by the charter to acquire and hold shall be 
exclusive of the right of way of the road and branch.” 


a meee eee 
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By section 13 of the amendment to it its charter, approved 
January 17, 1856 (Session Acts, 1855-56, p. 190), it is provided 
as follows, to wit: . 


“Be it further enacted, that this act shall take effect from 
and after its passage, provided nothing herein contained shall 
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be construed to prevent the Louisville & Nashville Railroad 
Company frem admitting branch roads to connect with it at any 
point or points to be agreed upon between said company and 
those who have or may subscribe stock for the construction of 
any branch road. The stock subscribed and the means created 
to construct each separate branch shall be faithfully applied to 
that purpose ; and said company is hereby vested with the power 
and the right to issue its bonds under the provisions of this act 
to obtain means to construct and equip any branch road,” ete. 


The third section of said act is as follows, to wit: 


“Sec. 3. That said company may, under the provisions of 
the thirteenth section of this act, from time to time extend an 
branch road, and may purchase and hold any road outeetal 
by another company, or may agree on terms to receive the cars 
of other roads on their said road, but shall charge for the same 
the usual freight.” 


By an amendment to its charter, approved February 6, 1858 
(Session Acts, 1857-58, p. 291), the Louisville & Nashville 
Railroad Company is authorized by the first section thereof to 
issue bonds for the purpose of completing said road, nut exceed- 
ing $1,200 per mile; and by section 2 the means of supplying 
any deficiency is provided for; and section 3 is as follows, to 
wit : 


“The provisions of section 1 and section 2 of this act shall 
apply to the Lebanon Branch and Memphis Branch to connect 
with other roads in Tennessee in as ample and beneficial manner 
as if enacted in a separate section to that effect.” 


By an amendment to its charter, approved February 26, 1863 
(Session Acts, 1861-62, 63, 64, p. 501), it is provided, 


“That on the Louisville & Nashville Railroad Company de- 
termining to extend the Lebanon Branch of said road to Dan- 
ville, Mount Vernon, or Monticello, or some place in the direc- 
tion of said places, or upon said railroad company determining 
to extend a branch west of the main stem into the coal regions, 
that it shall be lawful for said company to agree with the city 
of Louisville to lend to the company not exceeding six hundred 
thousand dollars, in thirty-year one-thousand-dollar bonds, bear- 
ing six per cent interest per annum, payable semi-annually in 
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Louisville, and secure the interest and principal on the branch 
or extension for which they may be loaned.” 


Besides the aforesaid legislative acts applying respectively to 
the Louisville & Nashville Railroad Company and the Kentucky 
Central Railroad Company, an act was approved January 22, 
1858, entitled “An Act to authorize railroad companies to con- 
tract with each other,” by the first section of which it is pro- 
vided as follows: 


“Src. 1. Be it enacted by the General Assembly of the Com- 
monwealth of Kentucky, that all railroad companies in this com- 
monwealth shall have power and authority to make with each 
other contracts of the following character: (1) For the consoli- 
dation of either the management, profits or stock of any two or 
more companies, the roads of which are or shall be so connected 


as to form a continuous road, either temporarily or permanently.: 


(2) For the leasing of the road of one company to another, pro- 
vided the roads so leased shall be so connected as to form a con- 
tinuous line. (3) For the completion, in whole or in part, of the 
unfinished road of any company. (4) For giving a common name 
and style to any continuous road belonging to two or more com- 
panies ; provided, however, that all such contracts’ shall be ap- 
proved by a majority in interest of all the stockholders of each 
of the contracting companies, at some stated or called meeting 
of the same.” 


By the charter of the Louisville & Nashville Railroad Com- 
pany, and the various acts amendatory thereof, as above cited, 
there can be no doubt that said company had ample and un- 
doubted authority to construct the extension of its branch road 
from Livingston to Jellico, and to enter into the contract with 
the Kentucky Central Railroad Company, set up and relied on 
by appellant herein. 

The court, Judge Jackson, in his opinion, says : 


“The Louisville & Nashville Railroad Company, under itg 
original charter and various amendments thereof, was likewise 
invested with full authority to make the contract in question.” 


(Record, 36.) 


The court says, further : 
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“Those grants conferred upon the Louisville & Nashville 
Railroad Company express authority to unite connecting 
and make such traffic arrangements with them as might be 
upon from time to time, including the necessary transportation 
of the cars of other companies over its road. In those legislative 
grants is found ample authority to support the contract im ques- 
tion, even if no such authority was found in the charter of the 
Kentucky Central Railroad Company, for that which the Louisville 
& Nashville Railroad Company may lawfully do, under power 
expressly conferred in a way of uniting or contracting with other 
companies chartered by the same State, can not properly be re- 
pa as illegal, ultra vires, or contrary to public policy in re- 
spect to other companies, even though their charter should be 
silent as to such powers ;” “ but,” he adds, “ the contracting power 
of the Kentucky Central Railroad Company in to con- 
nections with other roads and traffic arrangements therewith are 
sufficiently broad and ample to sustain the validity of the con- 
tract in question between itself and the Louisville & Nashville 
Railroad Company.” (Record, pp. 36, 37.) 


This doctrine announced by Judge Jackson, that when both 
railroad companies are incorporated by authority of the same 
State, if one has express power to contract with another com- 
pany, a contract between them is binding, although the other 
company is invested with no such express power, is sanctioned 
by several authorities, and it is difficult to understand how one 
company can enter into a contract with another company under 
express legislative authority, and that contract be illegal as to the 
other company acting under the authority of the same State, and 
there being nothing in its charter prohibiting such action. 

But we are not forced to rest the legality of said contract as 
to either party on that ground. The authority conferred upon 
the Kentucky Central Railroad Company by the foregoing acts, 
not only embraced the making of physical connection of its road 
with the other, but also the running of its trains over the other 
road and the making of traffic arrangements with the other 
company. 

Were the contract in controversy a lease by the one from 
the other company, it may be its validity might have to rest 
on aforesaid act of 1856, or that of 1880, but the contract is not 
a lease. The Kentucky Central Railroad Company, by that 
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contract, acquired no interest in the road of appellant, but only 
a right to jointly use it; in so doing neither party parted with or 
acquired any franchise. It is but a trafic arrangement, such— 
but perhaps for a longer time—as is daily made by and between 
our railroads. Appellant agrees to transport the freight of ‘said 
appellee over its road at agreed rates, and to permit said appellee 
to transport its own freight in its own cars over said road. That 
is all there is of it. 

But even if we had no express authority for the contract, a 
contract would be implied by law. We refer to the following 
authorities on this point : 


IMPLIED AUTHORITY. 


Railroad Company v. Pratt, 22 Wallace, 123, where it is held 
“that a railroad company has the right to contract to transport 
freight and passengers over other lines of road.”’ 

Railway v. McCarthy, 96 U.S., 267, where that case is af- 
firmed, the court saying: 


“ The principle is so well settled in this country that further 
citation of authorities in support of it is unnecessary. Such is 
also the rule in the English law.” 


An arrangement giving to one company running powers over 
the line of another company is valid, theugh no express powers 
therefor were conferred. 

The earliest case was that of the South Yorkshire & River 
Dun Company v. Great Northern Railroad Company. There 
an agreement under seal was entered into between the two com- 
panies, by which it was covenanted that the latter company 
should have the use of the line of the former for a term certain 
at stated tolls, according to the tonnage carried, and it was agreed 
that these tolls should be charged in the tolls and dues of the 
company who had the use of the line, and that, upon the non- 
payment, the other company might take and impound shch tolls 
and dues, and deal with the same in the same way as with dis- 
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tress for rent. The Great Northern Railway Company had the 
use of the other company’s lines for a time, but refused to make 
any payments in respect thereof. 

It was held that the contract was valid, and the using com- 
pany should pay tolls. 

In Ex. Chamber, 9 Ex. 942, 23 L. I. Ex. 186, in this case, 
the court said : 


“Tt is a contract, the —_ of which is, and by which it is 

rovided, that the plaintiffs in error may pass their carriages 
aot with coals over the line of the defendants in error, and so 
far as its purpose and general stipulations provide for effecting 
this, it is clearly a contract which the two bodies are competent 
to enter into.” 


In Great Northern Railway Company v. Manchester, etc., 
Railroad Company, 5 DeG. & Shane, 138, 


“An agreement that two companies might mutually use the 
railway > oa of the companies on certain specified terms was 
held good, as being consistent with a proper use of the railway 
and with the right of the granting company.” 


One of the latest of the English cases on this point is that of 
Midland Railway Company v. Great Western Railway Com- 
pany, L. R., 8 Ch. 84, where the former, having running power 
over the latter, desired also to pass through the station of the 
latter at B. and run over H. road under an agreement with the 
H. Co., the latter having the right to the use of that station. 
This was refused by the Great Western Railway Company, and 
suit was brought to establish that right. The right was estab- 
lished against the defense of ultra vires set up by the Great 
Western. The Lords Justices, reversing the decision of the 
Master of the Rolls, held “ that the agreement was not ulira 
vires or illegal, and the plaintiffs were entitled to the relief 
prayed.” 

Brice in his treatise, after citing this case, comments as fol- 
follows (p. 322): 


“We may then, perhaps, lay down broadly that bona fide 
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traffic arrangements for the more economical working of the 
traffic which comes to a group of companies, usually railroad 
companies, will be supported. But such arrangements must be 
in reality what in name they propose to be, simply agreements 
by which the business that comes within the scope of all is 
carried on conveniently and cheaply, and for the common ben- 
efit, and not transfers of the powers of some such companies.” 


In Stewart v. Erie & Western Transportation Company, 
17 Min. 872, it is held by the court in reference to contracts 
between railroads for through transportation and division of 
fares : | 


“In view of present modes of transacting business of this 
kind, this authority would seem to be an incident of railroad 
corporations, unless withheld by the terms of their charter, and 
contracts of this kind, when made with a bona fide purpose to 
regulate traffic in a reasonable and just manner, are generally 
held good.” ‘The division of the tolls and fares in such case,” 
says the American editor (note to p. 321, Green’s Brice), “may be 
decording to any plan which is agreed upon, and need not be 
based upon the relative distances traveled.” 


In Sussex Railroad Company v. Morris & Essex Railroad 
Company, 4 C. E. Green, 13, the question was whether the de- 
fendant could make a contract with the complainant (a connect- 
ing railroad company) to allow the complainant one third of the 
amount received from each passenger brought by the complain- 
ant to defendant’s road, or in any way to pay more than which 
was paid by the passenger for the complainant’s fare. The 
Chancellor, after a review of the English cases, says: 


“T find no adjudication whatever in this country upon this 
point, yet we know it is, and has been for years, the constant 
practice of railway companies to run in connection, passing 
freight and passengers over a number of lines forming one route, 
and to divide the receipts by an arbitrary schedule fixed upon, 
and not always, or in most cases, giving to each line the oe 
earned on it, and that only. In many cases, as in the present, 
there may be good reasons for making a difference in the divis- 
ion of the profits. If an advantageous arrangement can be made 
by a line at the south end of a route with a line at the north end 
for conveying passengers in common, which could not profita- 
bly (and therefore would not) be entered into by the north line, 
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unless it received a larger portion of the earnings than in 
portion to its work, there is no reason or principle of law why 
the south line should be prohibited from making an arrangement 
profitable to its shareholders, on the ground that the division of 
earnings must be unequal. The directors of such companies 
have the right to make contracts as to carrying passengers and 
freight. They can make such contracts for one trip, for one day, 
for one year, or for the whole existence of the company. They 
can make such contracts at prices lower than those limited in 
their charter and lower than those charged by others. 

“The commutation contracts constantly made in all leading 
roads are in exercise of this power. They are made for months, 
a year, and sometimes for life. Their validity is founded on 
well-settled principles of law, and has never been doubted. 

“There is nothing in such contracts against public policy or 
any law of this State. The want of such power would ee great 
injury to most railway corporations as well as the public, who, 
as in this, are much benefited.” 


In Andro&scroggin & Ken. R. R. Co. v. Androscroggin R. R. 
Co., 52 Me. 417, the court say : 


“An agreement by a railroad to build its road so as to con- 
nect with another, and that the charges for transportation shall 
be regulated by both companies together, is a valid contract 
which will give ground for an injunction restraining such a 
change of gauge as would break up the connection.” 


Columbus, P. & J. R. R. Co. v. Indianapolis & B. R. R. Co., 
5 McLean, 450. 

Lord St. Leonards, in Eastern Counties Railway v. Hawkes, 
5 Ho. of L. Cases, 381, holds this language : 


“T trust that this decision and the decision of this house 
during the present session in the cases of National Exchange 
Company v. Drew, 2 May, 103, and in Baryate v. Shutrege, 5 
Ho. of L. Cases, 297, will place the powers and liabilities of 
directors and their companies in making contracts, and in _——s 
with third persons. They do not authorize directors to bi 
their companies by contracts foreign to the purpose for which 
they were established, but they do hold companies bound by con- 
tracts duly entered into by their directors for purposes which 
they have treated as within the objects of their acts, and which 
can not be cleariy shown not to fall within them; and they fur- 
ther hold companies to be bound by continued course of dealing 
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by their directors with third persons in relation to their shares, 
although that mode of dealing is contrary to the regulations of 
their deed of management. I hope we shall have no other cases 
before us where the defense of a company rests upon the want of 
power to. make a contract which the parties have deliberately 
entered into, and under which they took a benefit, or upon the 
irregularities of their own proceedings.” 


Corporations are bound by the same implications and “ infer- 
ences as natural persons.” (Bates v. Bank of Alabama, 2 Ala. 


N.S. 451.) 


In regard to the implied {power of a railroad company to 
contract, Pearce, in his work on railroads, pp. 499, 500, and 
501, uses the following language : 


“Corporations have implied power to make such contracts as 
are usual and necessary for carrying into effect the purposes for 
which they are created. A railroad corporation is usually au- 
thorized to make contracts by an express provision of statute ; 
but, in the absence of such provision, the power is necessary and 
incidental to the express power to locate, construct, maintain, 
and work a railroad. The power, whether express or implied, 
must, in view of the purposes and methods of such an enterprise, 
be allowed a liberal scope, ete. The power of a corporation in 
respects to contracts and business dealings extends not merely to 
those which are absolutely essential or indispensable to the per- 
formance of specific acts authorized by its charter, but as well to 
those which, not being prohibited by statute or public policy, are 
designed and may be useful to promote the main enterprise. The 
choice of means which are reasonably promotive of the main 
purpose is with the corporation; and where different methods 
stand this test judicial tribunals will not revise its discretion by 
holding that the one chosen was not indispensable and that 
another might have been more wisely chosen, etc. The contracts 
of a corporation are presumed to be within its power, and the bur- 
den of showing its incapacity by the terms of its charter is on 
the party who denies its validity.” 


He refers to the following, among other authorities, to wit: 
Angel and A. on Corporations, sec. 271 ; South Wales R. Co. v.. 
Redmond, 10 C. B., n. s. 675, 685; Baltimore v. Balt. & O. R. 
Co., 21 Md. 50,91; Brown v. Winnisimmet Co., 11 Allen, 326, 
334; Buffet v. Troy & B. R. Co., 40 N. Y. 168; 36 Barb. 420, 
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423, 424; Smith v. Nashua L. R. Co., 27 N. H. 86, 94; Miss. 
& M. R. Co. v. Howard, 7 Wall. 392, 412. 

2. Did the two companies execute or ratify the contract in 
controversy? It was executed in the name of the respective 
railroad companies, under their respective seals, by those officers 
and agents who are accustomed to transact the business of said 
respective companies with the presumed authority or sanction of 
these companies. 

In 1880, about four years before the contract in controversy 
was executed, the said officers for said respective railroad com- 
panies entered into the aforesaid informal contract, which is the 
same in substance as the controverted one, and in reliance on 
the fulfillment of that contract, and in consequence of the mak- 
ing of the same, the appellee, the Kentucky Central Railroad 
Company extended its line of railroad from Lexington to Liv- 
ingston, and appellant extended its line from Livingston to 
Jellico. We have no reason to doubt that the Kentucky Cen- 
tral Railroad Company would never have extended its road from 
Lexington to Livingston, if it had not made arrangements by 
said informal contract by which it could obtain the right to 
share in the through traffic between the North and South over 
its road, and some connecting road filling the gap that appel- 
lant’s road did between Livingston and the Tennessee line, and 
the Georgia and Virginia system of railroads. 

By this informal contract it was provided that appellant, for 
the purpose of accommodating the joint traffic of its road and 
that of said appellee, should “extend its line to a connection 
with the Knoxville and Ohio Railroad at the State line, and to 
allow said appellee to connect with this road north of Living- 
ston.” (Record, p. 102.) This Knoxville and Ohio road was 
a road “ extending then from Knoxville to a point twenty miles 
east of Jellico, and which under the preliminary negotiations 
was to extend to Jellico.” (Record, p. 101.) And we find that 
in August, 1884, the Kentucky Central Railroad Company en- 
tered into a contract with the East Tennessee, Virginia & 
Georgia Railroad Company, whereby said latter company 
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assumed an interest in the contract between appellant and said 
appellee now in contest. (Record, p. 104.) 

Having made these respective contracts with appellant 
and the East Tennessee, Virginia & Georgia Railroad Com- 
pany, by which said appellee acquired a connection with the 
Southern system of roads, and having obtained by its amended 
charter, approved March 20, 1871, power “to extend its road 
and build and equip and maintain one or more branch roads 
and lines of telegraph from any point on the line of its main 
road to the southern boundary of the State,” etc.; and being 
thereby also empowered to “receive and enjoy any corporate 
rights. franchise, and privileges in Tennessee, or other Southern 
States, which may be granted to or by the legislature thereof ;” 
and having, after it had constructed its extension from Lexing- 
ton to a junction with appellant’s road at Livingston in 1884, 
entered into the contract in controversy, substantially like the 
informal one, each being for the same purpose, and having 
exercised its rights and privileges under that formal contract 
from the time of its execution, September 1, 1884, to April 1, 
1885, and having paid for the use of said road, agreeably to the 
terms of said contract from September 1 to December 1, 1884, 
$15,000 (Record, pp. 58, 101, 104), can it now be contended 
that the appellee, the Kentucky Central Railroad Company, did 
not ratify and approve the execution of said contract? As to 
the ratification of said contract by appellant, we have the rec- 
ords of the company showing that it did ratify it. (Record, pp. 
100, 101.) | 

Should there be any doubt from the evidence that the parties 
to said contract, the two railroad companies, had ratified or 
could ratify said contract, unless such ratification was done by 
the stockholders of the two companies, according to said act, 
approved January 22, 1858, and we think there should be no 
doubt, then we say that we can not, perhaps, furnish the evidence 
that said contract was so ratified, but such evidence seems by the 
authorities not to be indispensable. 

The doctrine seems to be this: That if railroads are invested 
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with the power to contract, and do contract in the exercise of 
that power, but fail to observe some of the formal requisites in 
such execution, such contract is nevertheless binding. This is 
the doctrine of the case of Zabriskie v. Cleveland, Columbus & 
Cincinnati Railroad Company, 23 How., U.S., 381. In that case 
the Cleveland, Columbus & Cincinnati Railroad Company had, for 
a consideration then considered by it to be beneficial to iteelf, 
indorsed and guaranteed four hundred bonds of $1,000 each, 
issued by the Columbus, Piqua & Indiana Railroad Company ; 
and the latter company becoming insolvent, and the former 
having paid some money on its said guarantee, one of its stock- 
holders brought suit to enjoin it from paying any more, insist- . 
ing among other things, and chiefly that said company had no 
authority to indorse said guarantee. The ground of said objec- 
tion is claimed to be founded in the alleged failure of this com- 
pany to comply with the conditions of two acts of the legislature 
of the State of Ohio, under the authority of which acts said in- 
dorsed guarantee was made. The substance of these acte—the 
acts themselves not being quoted in said opinion—are thus given 
in the syllabus: 


“In 1851 the legislature of Ohio passed a general law relat- 
ing to railway companies, which empowered them at any time, 
by means of their subscription to the capital stock of any other 
company or otherwise, to aid such other railroad company, pro- 
vided no such aid shall be furnished until, at a called meeting of 
the stockholders, two thirds of the stock represented shall have 
assented thereto.” 

“Tn 1852 another act was passed for the creation and regu- 
lation of incorporated companies in Ohio, re-enacting the above 
section, and providing further that any existing company might 
accept any of its provisions, and, when so accepted and a certi- 
fied copy of their acceptance fled with the Secretary of State, that 
portion of their charters inconsistent with the provisions of this 
act shall be repealed.” . 


The indorsed guarantee was made in April, 1854; but before 
such guarantee was made no meeting had been called of the 
stockholders in order to obtain their assent, neither did said 
company file with the Secretary of State a certified copy of their 
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acceptance, nor did the stockholders of two-thirds of the stock 
ever assent to such guarantee. 

Now, whether the stockholders owning two thirds of the 
stock in the Kentucky Central Railroad Company ever approved 
the contract herein set up by appellant, according to the provis- 
ions of said acts of our legislature, we do not know, but have TT 
reasons for believing they did so approve it, but the stock- 
holders of the appellant, the Louisville & Nashville Railroad | 
Company, did tacitly approve it ; but conceding for the sake of : 
argument that neither company, at any called meeting for that 
purpose, approved said contract, did not each company have the 
same power and authority, without such expressed approval, to 
make the said contract under said acts of the Kentucky Legis- 
lature that the Cleveland, Columbus & Cincinnati Railroad 
Company had to guarantee said bonds under said acts of the ' 
legislature of Ohio? We can not doubt that they did, and in 
that case this honorable court held that said act of guarantee 3 
was valid and binding on the company. 


The court say (p. 397) : 


“The corporation have executed the powers and claimed the 
privileges conferred on them, and they can not exonerate them- 
selves from the responsibility by asserting that they have not 
filed the evidence required by the statute to evince their de- 
cision.’ 


The court further says (p. 398) : 


“This principle does not impugn the doctrine that a corpora- 
tion can not vary from the object of its creation, and that persons 
dealing with a company must take notice of whatever is con- 
tained in the law of their organization. This doctrine has been 
constantly affirmed in this court, and has been engrafted upon 
the common law of Ohio.” (Citation of authorities.) 

“But the principle includes those cases in which a corpora- 
tion gets within the range of its general authority, but fails to 
comply with some formality or regulation which it should not 
have neglected, but which it has chosen to disregard.” 


We will not extend the argument further on these points, 
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having endeavored to show to the court that by the evidence 
and the law applicable to this case both the appellant and said 
appellee, the Kentucky Central Railroad Company, had express 
charter authority, and, if not, implied authority to enter into — 
the contract in controversy, and that they having such authority — 
did legally execute or ratify the same. 

Should there remain in the mind of the court any doubt 
whether the appellee, the Kentucky Central Railroad Company, 
had authority to execute the said contract, then we insist that, 
from the facts and circumstances detailed herein, said company 
is estopped to deny the validity of said contract. 


III. 
EsSToPpPEL. 


At the solicitation of said Kentucky Central Railroad Com- 
pany, and under and in conformity with the terms of its con- 
tract, said Louisville & Nashville Railroad Company, with ite: 
own means, built the road from Livingston Station to Jellico 
Station, at a cost of $2,000,000, and thereby and under said con- 
tract said Kentucky Central Railroad Company acquired joint 
and equal traffic rights to and over the same with the Louisville 
& Nashville Railroad Company for the term of twenty-five years. 
On the part of said Louisville & Nashville Railroad Company 
said contract is completely executed. The road is built and at 
its cost, and said Kentucky Central Railroad Company has ac- 
quired and can not be deprived of its right to run its own cars 
over same ; and, having received the consideration for its promise 
to pay $60,000 per year for same, it is estopped now to deny its 
said obligation. Common honesty, as well as the law, require 
that it shall not be exempted from, but shall discharge such 


obligation. 
We cite the following authorities on this point : 


“There are some conflicts of views not yet entirely reconciled 
by any leading well-considered cases as to the application of 
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a steamboat, it nevertheless did purchase one in the name of 
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rules to particular cases ; yet there are some well recognized legal 
as well as moral distinctions which may be stated, to which the 
doctrine of ultra vires may be applied. One of which is that 
between executory and executed contracts: As to the former, if 
made in excess of authority, the courts at the instance of a stock- 
holder will interfere to prevent its performance, especially if no 
wrong has been done, and if the parties can be left in their pre- 
vious situation, because such contract contemplates an unau- 
thorized diversion of corporate funds, and is therefore a breach 
of trust. But the rule is different in regard to executed contracts ; 
these, by the plainest rule of good faith, should generally be allowed 
to stand. As, for instance, a railroad company mortgaged its 
engines, cars, etc., and ‘all other personal property in anywise 
appertaining to the railroad of said company,’ and used the 
funds of the corporation so obtained to purchase canal boats to 
run in connection with the railroad, but beyond its terminus. 


_ These were acts in excess of its legal powers. This was an exe- 


cuted contract. It was, however, held that neither the corpora- 
tion nor any. one claiming under it can set up such violation of 
duty to defeat the title of the mortgage ; nor could the corpora- 
tion defend itself against a claim for money paid at its request 
to one who advanced the price of a steamboat purchased for it, 
on the ground that the purchase was ultra vires, although the 
plaintiff, when he paid the money, knew all the facts. So, on 
the other hand, when afterward the plaintiff foreclosed his 
mortgage and obtained the money, he could not excuse himself 
from crediting the proceeds to the corporation on the ground 
that the act of taking the mortgage was ultra vires.” (2 Porter, 
663-4. See authorities and statement in note (5) to said page 
663.) . 


In Railroad Company against Howard, 7 Wall. 413, the 
court says: 


“Corporations as much as individuals are bound in good faith 
and fair dealing, and the rule is well settled that they can not by 
their acts, representations or silence, involve others in onerous 
employments and then turn round and disavow their acts and 
defeat the just expectations which their own conduct has super- 
induced.” 


In Parish v. Wheeler, 22 N. Y. 507, the court say : 


“ Conceding that the company, being simply a railroad corpo- 
ration, ought not, according to its charter, to purchase and own 
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another person, and it took the possession and had the use of 
the property. Save and except such questions as might arise 
under the navigation laws, the company became the owner, and 
its title was never questioned. The vendor never repudiated the 
sale on any ground; and I think it would be —_ absurd to say 
that the corporation itself, or the defendant standing in its situ- 
ation, can repudiate the transaction, the benefit of which was 
received in the manner stated. In my judgment, when a sale of 
a chattel made to a corporation is executed and complete in all 
things except the performance of its own promise to pay the 
price, a plea that it ought not to have made the purchase is not 
to be entertained, especially so long as it retains and insists upon 
retaining all the benefit of the contract. In this case the chat- 
tel was not only delivered and used by the purchaser, but the 
vendor received all pay for it, so that reclamation gn his part 
upon any ground was out of his power. The draft now in ques- 
tion represents the unpaid balance of the purchase money. It 
would be strange if the company could not lawfully protect and 
re-imburse their own indérser, and equally strange if, after 
requesting the plaintiff to make the payment for them, they can 
be allowed to deny that they are indebted to him in that account, 
If the purchase of the steamboat involved any breach of the 
public be, the corporation alone was guilty, because all the 
restraints of the statute or the common law affecting the tran- 
saction are imposed upon it alone. There is certainly no moral 
turpitude if a arch 9 corporation buys a steamboat or builds a 
church ; nor is there any legal turpitude. It may be an excess 
of power, or a private breach of trust in respect to its stock- 
holders. The latter may complain or the State may interpose ; 
but corporations themselves, like individuals, in p Marve with 
other parties must live. up to the rules of common honesty.” 


In the Southern Life Insurance & Trust Company, appellant, 
v. Augustus H. Lanier, appellee, 5 Florida, 110, it is said: 


“A party can not avoid his contracts with a corporation, and 
thereby diminish the fund which was designed as a security for 
the benefit of the public, upon the pretense that there was some 
abuse of the corporate powers or mismanagement on the part of 
the Board of Directors in making the contract.” 

“ A contract with a corporation may be binding on the parties 
though it be an abuse of the corporate powers for which the cor- 
poration may be answerable to the government which created it.” 


In Argenti v. City of San Francisco, 16 California, 264, it is 
said : 
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| “ But, if we are mistaken in our construction of the charter, 
there is still a clear and conclusive answer to both of these ob- 
jections., It is well settled in relation to the contracts of corpo- 

rations that where the question is one of capacity or authority to 
| contract, arising either on a question of regularity or organiza- 
tion or of power conferred by the charter, a party who has had 
in. the benefit of the contract can not be permitted in an action 
] | founded upon it to question its validity.” 


| | And the court proceeds thus: 


| “Tt would be in the highest degree inequitable and unjust,” 
i says Mr. Sedgewick, “ to permit the defendant to repudiate a con- 
| tract the fruits of which he retains.’ (Sedg. on Com. and Stat. 
| Law, 90.) 
| “In Silver Lake Bank v. North, 4 John. Ch. R., 370, where 
| it was alleged that a foreign corporation has exceeded its power 
] in making a loan, Chancellor Kent said it would rather belong 
to the government of Pennsylvania to exact a forfeiture of their 
| charter than for this court, in this collateral way, to decide a 
| question of misuser by setting aside a just and bona fide con- 
‘ tract.” 
i “Tn the State of Indiana v. Woran, 6 Hill, 37, it was con- 
| tended that the Station Ireland Whaling Company had no power 
by its charter to purchase or deal in State bonds; and Mr. Jus- 
tice Bronson, in delivering the opinion of the court, said: I 
| agree with the counsel for the defendant that this company had 
j no authority to purchase or deal in these bonds. But since the 
decision in Mop v. The Russee Lead Mining Company, 5 Hill, 
137, I do not see that a corporation can ever avoid its obligation 
on the ground that it was given for property which the corpora- 
tion was not authorized to purchase. In the Steam Navigation 
} Company v. Weed, 17 Barb. 378, Mr. Justice Parker, in deliv- 
J ering the opinion of the court, said, | am happy to come to the 
| cenclusion that the law will not sustain this most unconscionable 
defense. It ill becomes the defendant to borrow from the plain- 
| tiff $1,000 for a single day to relieve his immediate necessities, 
| and then to turn round and say,‘ I will not return you this 
| money, because you had no power by your charter to lend it.’ 
We shall lose our respect for the law when it so far loses its 
character for justice as to sanction the defense here attempted.” 


| See also Chester Glass Company v. Deney, 16 Mass. 94; 
i McCutchem y. Steamboat Company, 13 Penn. 13; Sackett Har- 
bor Bank v. Lewis County Bank, 11 Barb. 213. 
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ADDENDA: 


I had overlooked the case of Camder 
Coe vs May's Landing and E.H.C.R.Co.-- “od 
cided by the Court of Errors and Appee or 
Jersey, June Term 1886-- until the fol] ieinxs 
went to press. We regard it as a ver; Pity 
case on the questions of ultra vires ¢ : 


and call the attention of the Court es «© 5 || 


ite It holds that “when a transactio -| 
pleted, and the party seeking relief } tes 
ed on his part,the plea of ultra vire: -“o°5 4 

) 


poration which has acquiesced in it, — Baits 
ible in an action brought against it - 
forming its side of the contract, in -—° « 
stances (like the one at bar) where t 

has performed cannot, upon rescision, tng 
to his former status"; and “The liabi rit 
company does not rest upon the doctri =~ |. 


cation, which, in ordinary legal acce -age | 


plies to such contracts as a party ha pe oe 
to make, but upon gcquiescence, on wh | 
other party has acted, so that he can -o°n 


stored (as in this case) to his forme 2 
and thereby the company to be preclud - ) 
terposing its own infirmity as’a defe 4 
authorities are cited in the opinion. 
? Atlantic Reporter, pp 523. » ET} 


ewrersne angies, im or near the southern edge of Newport at @ port 
called Milldale, which is some four or five miles distant from 
Cincinnati by that road. And in 1879 a contract was made be- 
tween the Louisville, Cincinnati & Lexington Railroad Company 
(now the L. & N. Railroad Company) and the Kentucky Central 
Railroad Company and the Pittsburgh, Cincinnati & St. Louis 
Railway Company (Record, 90, etc.), by which it is provided in 
section 7 as follows: 
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“Sec. 7. That the Louisville, Cincinnati & Lexington Railway 
Company shall receive from the junction of the Kentucky Central 
Railroad freight or live stock consigned go via the Pittsburgh, 
Cincinnati & St. Louis Railway, and transport the same from 
the Kentucky Central Railroad junction to the tracks of the 
Pittsburgh, Cincinnati & St. Louis Railway Company at Cin- 
cinnati at the following prices, to be paid by the Pittsburgh, 
Cincinnati & St. Louis Railway Company, viz: live stock, five 
dollars per car load, and dead or other freights two and a half 
(23) cents per one hundred pounds, it being understood that so 
far as practicable cars of dead freight shall not be loaded with 
less than 20,000 pounds each, and that all cars of live stock or 
freight shall be loaded, transferred, transported, and delivered 
promptly each day at such hours as may suit the running of trains 
and conduce to the general benefit of the parties hereto and the 
success of the enterprise herein contemplated. Empty cars each 
way shall be transferred free.”’ 


And by section 11 it is provided : 


“That the Kentucky Central Railroad Company shall have 
the right to have any live stock or merchandise (not provided 
for in the preceding sections) and destined to Cincinnati or to the 
connection of the Pittsburgh, Cincinnati & St. Louis Railway 
Company, transferred by the Louisville, Cincinnati & Lexington 
R. R. Co., on the same terms as named in section 8 (nearly sec- 
tion 7), to be paid by the Kentucky Central Railroad Company.” 


This is the only contract ever made by which the Louisville, 
Cincinnati & Lexington Railway Company agreed to transport 
freight for the Kentucky Central Railroad Company between 
Milldale (the junction) and Cincinnati (Record, 86), and this, it 
will be observed, only applies to traftie going from Milldale 
east via the Pittsburgh, Cincinnati & St. Louis Railway Com- 
pany, and does not apply to freight coming from Cincinnati, but 
the Louisville, Cincinnati & Lexington Railway Company, in 
1881, on application by the Kentucky Central Railroad Company, 
agreed to let these reduced rates apply to freight going in either 
direction, except to Lexington and points on its Lexmgton 
branch. (Record, 130, 131.) 

In November, 1881, rates between Milldale and Cincinnati on 
traffic to and from local stations on the Kentucky Central Rail- 
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road Company were reduced, and still continued at the reduced . 
rates. That was the condition of things when the road was com- 
menced between Lexington and Livingston, and the road between 
Livingston and Jellico—and no contract had been sought by the 
Kentucky Central, or made with appellant, fixing tariff rates be- 
tween Milldale and Cincinnati on freight going to or coming 
from points beyond Lexington. As soon as the road of the Ken- 
tucky Central was completed to Livingston, and it had leased the 
branch road which joined the L. & N. R. R. Co., Knoxville Branch 
at Lancaster, then the L. & N. R. R. Co. fixed the tariff rates 
between Milldale and Cincinnati on freight going to or coming 
from either of those points at the same rate that it had been to 
and from Lexington since 1882, or before. And this rate last 
mentioned, which took effect October 20, 1884, is the one of which 
appellee complains. | 

The Kentucky Central Railroad Company had in this nothing 
to complain of, for the L. & N. R. R. Co. was under no obliga- 
tion to carry and never at any time agreed to carry between Cin- 
cinnati and Milldale freight going to or coming from points be- 
yond Lexington at reduced rates—it should carry at ite regular 
tariff rates, and it did. The rates between Milldale and Cincin- 
nati on shipments that went to or came from local points on the 
Kentucky Central Railroad between Cincinnati and Lexington 
were very low, and little more than cost of carriage, and were 
made for the accommodation of the Kentucky Central Railroad. 

They could be made without prejudice or injury to the appellant, 
for it did not and could not compete for any of that traffic. But 
as to freight shipped to or from Lexington and points beyond the 
case was entirely different. Both roads competed for that busi- 
ness, and in that competition the Kentucky Central Railroad Com- 
pany had greatly the advantage, for its line from Lexington to 
Cincinnati was only ninety-nine miles, while appellant’s ruad 
between those points was by the Lexington and Frankfort and 
Louisville and Frankfort roads to Lagrange, and then by the 
Short Line to Cincinnati, in all 150 miles; and freight from 
Livingston to Cincinnati on Kentucky Central was transported 
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over a direct line, while that over the L. & N. R. R. was trans- 
ported first to Louisville over the Knoxville Branch, then to Cin- 
cinnati, in all more than one hundred miles further than by the 
Kentucky Central Railroad. 

Now it is evident that appellant desired to share in this traf- 
fic, and also evident that it could not do so on such unequal terms, 
and at the same time ship such freight for Kentucky Central be- 
tween Milldale and Cincinnati at reduced rates. It never at any 
time raised freightson the Kentucky Central Railroad but simply 
charged the regular tariff rates to and from certain points as and 
when these points became competitive. For this the Kentucky 
Central Railroad Company can not justly complain. It can hardly 
be claimed that appellant should ship at reduced rates to its own 
prejudice, competitive freight. Besides, there was nothing said 
in the contract in controversy about the prices that should be 
charged the Kentucky Central Railroad Co. between Milldale and 
Cincinnati on freight to and from Lexington and beyond, when 
the road from Livingston to Jellico should be completed, neither 
was the Kentucky Central Co. compelled or in any manner bound 
to transfer its freight to the road of appellant at Milldale. It could 
wagon it from its depot as it formerly did, or construct its own 
bridge as it is now doing. And the Kentucky Central Co. had no 
reason to suppose that it would, after said road should have 
been completed between Livingston and Jellico, have reduced 
rates between Milldale and Cincinnati on its freight coming from 
or going to points beyond Lexington, for it never had reduced 
rates to or from Lexington after its road had been completed to 
that point. 

This complaint is groundless, and was, as we have said, an 
afterthought. And these charges complained of were not the 
cause, but are now made the pretense for not fulfilling the con- 
tract on the part of said appellee. If it had desired to obtain 


better rates than it had, it certainly would have made some effort 
to that end. (See Brown and Culp’s deposition, Record, 83, 89, 
and 128, 140.) 

But conceding that appellant did just what said appellee 
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pellant’s part, nor did it authorize the repudiation of said contract 
by said appellee. Ifthe tariff rates charged it were name: 
high, a common-law remedy was at hand. 


lV. 
LIEN OF APPELLANT. 


As to the lien which appellant claims to have on the rolling 
stock of the said appellee, the Kentucky Central Railroad Com- 
pany, and which lien it claims to be superior to all others for the 
security of its aforesaid debts, a great deal need not be said, for 
the law conferring such lie is clear and unambiguous, and speaks 
for itself. It is embraced in the eighth section of aforesaid 
amendment (approved March 20, 1871) of the act to incorporate 
the Kentucky Central Railroad Company, and is in the follow- 
ing words, to wit: 


“That to the extent of all claims of persons for injuries to 
stock or person, or for material furnished to said company, or 
breach of contract, the claimant shall have a lien upon the roll- 
ing stock of said company, any mortgage to the contrary not- 
withstanding.” 


The language of the act is very broad, and undoubtedly, it 
seems to us, embraces this appellant’s claim; for it says all claims 
for breach of contpact>-any contract—and it will devolve on 
plaintiffs and dete t, in order to defeat said lien, to show that 
it is not embraced by said act. 

This section seems to have no specific referen ither to the 
railroad already completed and owned by Ph cme to the 
extension of or branches of the same, which were by said act 
authorized to be constructed relate to all damages done 
and contracts made by date ia sforence to the business of 
its road. ' 


If the legislature had intended by said act to create a lien on 
the rolling stock of said company in favor of persons suffering 


charges it with having done, it was no breach of contract on ap- 
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from breach of contract, or of damage done by par ey to 


persons or-property in connection with the construction or in 
operating, when completed, of said contemplated extension, they 
would have said so; or if they intended that such lien should 
have epre to damages and contracts done and made by de- 
fons elbrence to its old road, it would also have said so; 
and, not having done so, therefore we conclude that said section 
creates a new liability of said road, and affords a new protection 
to persons for damages done to person or property, or for breach 
of contract in reference to its business then or in the future to 
be done by appellee. 

Besides, we can conceive of no reason which would induce the 
legislature to provide, or motive for said appellee to desire it to 
provide, a lien in reference to damages done on one and not on 
another part of its road. The damages and culpability would be 
the same, whether done or suffered on the old or new part of the 
road, and being the same, we can see no reason why both should 
not be equally protected by a lien, if either is. 

And really we suppose no one will contend that for breach of 
contract by said appellee in reference to the carriage of freight 
_ over its old road, or for damages done to person or property 
while being by it transported over said road, that said section 
does not afford a lien on its rolling stock; and if such is ad- 
mitted, then it must also be admitted that the provisions of said 
section and the protection afforded thereby are general. 

This being the case, we can have no doubt that its provisions 
embrace the contract sued on herein. It is a contract made and 
broken by said appellee ; made in reference to the business and 
supposed interest of its road and stockholders. A contract by 
the company for traffic arrangements with appellant, by which 
it hoped to enhance the value and increase the business of its 
then completed road. 

A contract made for the purpose of carrying out the spirit of 
that amended act, which was to effect railroad connections with 
the Southern system of roads—all the beneficial purposes of which 
act were accomplished by said contract. Instead of building a 
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road from Livingston to Jellico, at a cost of $2,000,000, which 
appellee was unable or unwilling to do, said appellee obtained 
all the railroad facilities and all the benefit of such railroad con- 
nection by means of said contract. By it said appellee for twenty- 
five years has all the rights of traffic and business arising from 
that connection that the ownership of the extended road would 
have given it, without great outlay, but by simply paying interest 
on one half the cost of said road. It has the right and power by 
that contract to do the same character and amount of business 
over the road from Livingston to Jellico that it would have had 
by the ownership of the road. So that, if we were constrained 
to concede, which we do not, that the letter of the said eighth 
section limits the ‘application of the lien thereby provided to 
damages arising from injurv and breach of contract made and 
done on or in connéction with said appellees’ road completed or to 
be constructed, we should still confidently insist that the contract 
sued on is protected by said section — the spirit clearly embrac- 
ing it. But, as we have hereinbefore stated, said lien had refer- 
ence to all damages for injuries done to person or property, and 
for breach of contract, and is not to be confined to damages aris- 
ing, or for injuries done, or contracts made in reference alone to 
a road of which said appellee has the absolute ownership. The 
spirit of the act which would, though general in its language, 
afford a lien for damages, etc., done or made on or in connection 
with a road owned absolutely by said appellee, would seem to af- 
ford like security for damages, ete., done or made on or in con- 
nection with a road of which said appellee was owner of the use. 

Prior to the passage of the act of March 20, 1871, there was 
no law in Kentucky that gave any lien upon the rolling stock of ° 
the Kentucky Central Railroad Company for “ injuries to stock 
or person,” or for “materials furnished said company,” or for 
“breach of contract.” That act, as we have heretofore said, in 
this regard created new rights in favor of persons thus injured, 
and imposed corresponding new liabilities on the railroad com- 
pany. 

The question is, what did the legislature mean by the use of 
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the language employed? Affirmatively, we can certainly say it 
meant to secure the damages which any person, natural or arti- 
ficial, might sustain in his person or stock, or for materials fur- 
nished, or for breach of contract, in reference to said road or 
the operation of the same, by reason of the wrongful act of said 
railroad company. When and how must the wrong be done the 
person or stock, and the damage sustained, to cause a lien for 
such damage to attach to the rolling stock of the company? 

We answer, it may be done by negligence or willfulness of 
the company in the transportation of such person or stock. But 
this is not the limit. If the stock or person is killed or injured 
when on the train or by the train, through the company’s fault, 
undoubtedly the lien equally attaches. 

And we can further certainly assert that the lien would attach 
to that rolling stock for damage done to stock or persons by or 
on the train, while running over any part of the road of said 
appellee, between Covington and Lexington, or over the road of 
appellant, between Livingston and Jellico; for the liability of 
the common carrier is the same, whether he owns in fee or only 
the use of the road which he operates. | 

In regard to materials‘furnished the company, we suppose the 
question of lien or no lien therefor will not depend upon the fact 
whether the ‘same are furnished for construction of the new road 
between Lexington and Livingston, or the repair of the old road 
between Covington and Lexington, but, evidently, the materials 
could not be furnished for the same use over both parts of the 
road. The materials furnished for which a lien attaches may or 
may not go into and constitute a part of the road-bed or rolling 
stock. The seller is not bound to look to their use, and his lien 
is complete when he furnishes the materials, no matter what may 
be done with them. The law presumes that in furnishing them 
the person is increasing the property of the railroad company 
for the purposes of discharging its duties to the public as a char, 
tered common carrier. 

This being the case, why does nota lien attach to that rolling 


stock to secure the payment of the materials furnished by appel- 


lant for renewal, maintenance, and repair of the road between 
Livingston and Jellico, for one half of which the Kentucky Cen- 
tral Railroad Company agreed by said contract to pay. That 
material did not, ’tis true, go into or constitute a part of its road, 
neither need that furnished directly to it go into or form a part 
of its road. All that was necessary was that the materials should 
be furnished for its use. 

It was done in each case. It was for its joint and equal use 
when furnished for the road jointly operated. 

But it is not on the ground chiefly that the materials furnished 
by appellant were for the joint use of itself and said appellee 
that we claim a lien on the rolling stock, for such a claim would 
not, perhaps, embrace the claim of $60,000 per year for the joint 
use of that road, but our claim is, that the breach of contract 
which we set up is directly, clearly, and expressly secured by a 
lien on said rolling stock. 

Some kind of a contract is provided for by that eighth sec- 
tion ; now let us see what it can be if this one is not. We have 
already seen that in regard to injuries to stock or persons the 
lien attaches whether such injury was done on one part of the 
road or the other, whether it vas done on the road owned in fee 
by said appellee, or the use of it owned only bv appellee. We insist 
that the same is true as to the breach of the contract in contest. 

Whatever kind it may be, the damage for the breach is 
secured by a lien, whether that breach takes place in reference 
to the old or new road, or in reference to appellant's road 
between Livingston and Jellico. Is there any principle of con- 
struction that can limit the application of the lien to a breach of 
contract made in reference to any particular part of the line of 
road extending from Covington to Jellico? 

Suppose a person or stock is killed or injured while on said 
appellee’s cars, or by the cars of said appellee while operating 
the road between these two points, does it affect the question of 
the company’s liability whether such injury was sustained be- 
tween Covington and Paris, or between Paris and Lexington, or 
between Lexington and‘ Livingston, or between Livingston and 
Jellico? Undoubtedly not. 
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Now in regard to the contract the same principle applies, and 
the only question is, to what kind of contract does the lien afford 
protection ? Suppose said appellee agrees to transport merchandise, 
stock, or persons, any where along the line of the road between 
Livingston and Jellico, and refuses to do so, and breaks its con- 
tract—is such a breach protected by said eighth section ? Or sup- 
pose said company agrees to accept certain materials for its road 
at a certain price, or to purchase an engine or cars, or to employ 
a certain engineer, conductor, or other agent, and refuses to do 
so, is a breach of either of those contracts protected by the said 
statutory lien ? 

If a breach of no one of the supposed contracts is protected 
by said lien, then we ask what contract is thus protected? Some 
contract certainly is protected by that eighth section, and if any 
one of these supposed contracts is thus protected, which one is it? 

In the nature of things is there a single reason why one of 
them should be protected rather than the other? We know of 
none, and said section makes no distinction. The engineer and 
car-builder has as much right to a lien for the breach of his con- 
tract, and is probably as much injured thereby as is the merchant 
whose goods the company refuse to carry; and the right of the 
engineer and conductor and other employes to have their several 
contracts kept and fulfilled by the company, and secured by a lien 
on the rolling stock, would seem to be as imperative as that of any 
one of the other classes of persons. All these contracts were in 
reference to the operation, business, and success of the road in 
the discharge of its duties to the public. 

Now we insist, if these contracts or any one of them is em- 
braced by said eighth section, then unquestionably the one in 
controversy is also embraced. 

It was made at the earnest solicitation of the Kentucky Cen- 
tral Railroad Company, and for the double purpose of enabling 
it to perform more fully its public duties, and to enable it to 
increase its business and enhance the value of its road, and was 
wholly in reference to the operations of its road. Without the 
execution by appellant of that contract the Kentucky Central 
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Railroad Company had no outlet. It had but a local road. It 
desired and needed a southern connection. It would not or could 
not supply it by building a road from Livingston to Jellico. 
It gained all the advantages of such a road through that con- 
tract. Appellant obtained the right of way and built that road 
at an expense of over $2,000,000, and appellee got the joint and 
equal use by simply paying six per cent interest on one half its 
cost. It is the same as though appellant had built the road 
to become the property of appellee by its paying therefor for- 
ever six per cent on the cost. The materials are farnished for 
appellee as well as for appellant. Appellant has acted the part 
of contractor and material-man for the Kentucky Central Rail- 
road Company in building that road, and has entered into a con- 
tract in reference thereto which is clearly embraced by said eighth 
section, if any contract is. We can think of none that can be 
embraced if this is not. 

What is the character of that lien? Is it superior, inferior, 
or concurrent ? . 

It may be contended that although the said eighth section of 
the act, approved March 20, 1871, may give a lien upon the 
rolling stock of appellee’s road to secure the payment of appel- 
lant’s debts, yet that such lien is subject to the alleged prior 
lien of the mortgage herein sought to be foreclosed. But such 
contention must be unavailing, as we believe, for although it is 
true that the lien of said mortgage attached before appellant’s 
said contract was entered into, yet the mortgage was executed 
under and by virtue of said amended charter, and the clause 
giving the lien for said contract became part of said mortgage, 
and the mortgage is bound by it. No other doctrine is in har- 
mony with the spirit or the letter of said act, for it clearly 
creates a lien to protect contracts, etc., which, when made, are to - 
be protected thereby, notwithstanding the existence of any 
mortgage executed after the passage of the act, and this doctrine 
is, as we think, fully supported by authority. 

In Brooks v. Railway Company, 101 U. S. 448, it was held 
that the lien of a contractor upon a railroad, the pay for whose 
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materials and labor was protected by a lien upon the road, was 
superior to the lien of a mortgagee whose mortgage was executed 
prior to the making of such contract or the. furnishing the mate- 
rials or performing the labor. This, upon the ground that by 
taking the mortgage under the act which gave the contract lien, 
it was taken subject to that lien. 

This is an important case decided on this point, and we think 
it best to give an abstract of the facts and some of the argu- 
ment of the court: 

The complainants, as trustees in a mortgage made by the Bur- 
lington & Southwestern Railway Company on its road and other 
property to secure $1,800,000 of bonds put on the market and 
sold, sued to foreclose said mortgage. And the real controversy 
in the suit was between said trustees, as mortgagees, and O’Hana 
& Brother and Wells, French & Co., as lien claimants, as con- 
tractors for the construction of part of said road. 

The company was organized under the laws of Lowa to build 
a road from Burlington, upon the Mississippi River, in a south- 
western direction, to some point on the Missouri River. From 
the initial point at Burlington to Viele, in Lee County, Iowa, 
they, by contract, used the track of a road already built between 
Burlington and Keokuk. From Viele to Bloomfield, in Davis 
County, they built and paid for their own track. From Bloom- 
field to Moulton, in Apanoose County, fourteen miles, they used 
the road of another company, already built, and from Moulton 
to Unionville, in Missouri, they built their own road. It was 
for work done upon the last-mentioned part of this road—that 
part constructed by said contractors—that they claimed a lien 
for said work on the old road from Bloomfield to Moulton, and 
on the new road from Viele Junction to Bloomfield. 

O'Hana & Brother’s claim was for $39,763.24, and that of 
Wells, French & Co. was for $8,528.83. 

It is conceded that the work was done by these contractors, ’ 
and that the prices charged therefor are correct ; and it is further 
conceded that, “ before the work was done or the contract made 
therefor, the said mortgage to the complainants had been exe- 
cuted and duly recorded.” 
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Section 2141 of the Code of Iowa, which was in force when 
said contract was made, contains this provision in reference to 
claims like those asserted by the contractors in this case, to wit: 


“The lien for things aforesaid (buildings, erection, and im- 
provement) on work shall attach to the buildings, erections, or 
improvements for which they were furnished or done, in prefer- 
ence to any prior lien or incumbrance or mortgage upon the land 
upon which the same is erected or put, and any person en 
ing such lien may have such buildings, erection, or other im- 
provement sold under execution, and the purchaser may remove 
the same within a reasonable time thereafter.” 


There are some provisions in reference to sub-contractors 
fixing the time and manner of presenting the evidence of their 
claims ; but we need not quote these, because, although some of 
the above claimants were sub-contractors, yet their rights to 
insist on such lien as the original contractor might insist on is 
undoubted. So the question involved is the same as though 
made by the original contractor against said mortgagee under 
the above-quoted provision of the lowa Code. 

The court held that the statutory lien of the contractors had 
priority over the lien of the mortgage, not only on the part of 
the road on which the work was done, but on the other parts of 
the road, as claimed by them. 

The doctrine, or rather the statute, which the courts con- 
strued as giving a permanent lien under such circumstances, was 
in existence when the mortgage of the appellants was made and 
entered into, and became a part of their contract. 

There seems to be no real difference between that case and 
the one at bar as to the facts, the work done and claim made in 
each case having been done and made after the mortgage had 
been given and recorded ; neither do the statutes giving the lien 
for such work differ. It is true, one says such lien shall be “ in 
preference to any prior lien or incumbrance of mortgage upon 
the land upon which the same is erected or put ;” but the other, 
in saying said lien shall attach “any mortgage to the contrary 
notwithstanding,” quite as clearly evidences its intent that the 


: 
a. 
4 
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The case of James M. Walker v. The Mississippi Valley and 
Western Railway Company and others, decided in the United 
States Circuit Court for the Eastern District of Missouri, Treat 
and Dillon judges, is a very important case on the point in 
hand, involving a large sum of money. The claimants in this 
case, trustees under two mortgages given by said railroad com- 
pany to secure its bonds, brought suit in equity to forclose 
them, and, among others, made defendants certain parties who 
had performed work and labor, and furnished materials in the 
construction and improvement of the railroad, and who claimed 
liens upon the railroad property under the act of the General 
Assembly of Missouri, approved March 21, 1873, entitled “An 
act to protect contractors, sub-contractors, and laborers in their 


claims against railroad companies or corporations, contractors 


or sub-contractors.” 

The claimants had two mortgages upon the property, but it is 
only with the second mortgage that we have to do. That was 
executed May 28, 1873, and was a first mortgage lien on that 
part of the road of said company extending from West Quincy 
to St. Charles, and a second mortgage lien on other parts of the 
road. The lien asserted by said contractors was against the 
property on which said second mortgage was a first mortgage 
lien. The contractors claimed that their lien was superior to 
the lien of said mortgagee. It was agreed by the parties that 
the tien claimants had complied with the statute in presenting 
and keeping alive their liens. 

It was also agreed that the work and labor was done and the 
materials furnished in the construction and improvement of the 
railroad after June 20, 1873, that is, nearly one month after said 
mortgage was given. 

The law conferring the lien provided that the lien given there- 
by should be prior to all mortgages or incumbrances placed upon 


the railroad and its property subsequent to the passage of the act. 


The main question raised in the case was, whether the law 
was constitutional as applied to mortgages upon property when 
work and labor was done and materials furnished, and made since 


41 
the passage of the law. Judge Dillon, delivering the opinion of 
the court, held: 


“That it was competent for the legislative power, and within 
the legitimate scope of legislative power, to provide in the act, 
entitled An act to protect contractors, sub-contractors, and labor- 
ers in their claims against railroad companies and corporations, 
contractors, and sub-contractors, _— March 21, 1873 (Ses- 
sion Acts, 1873, p. 58), that the lien given by the act should 
be prior to all mortgages or incumbrances placed upon the rail- 
road property subsequent to the passage of the act. There is no 
constitutional objection to such a provision. (Phillips on 
Mechanics’ Lien, sec. 30, pp. 46 and 47; Stonewall Jackson 
Association v. McGruder, 43 Ga. 9; Hildebrand’s Appeal, 39 
Penn. St. 183; Blainolt v. Wardsworth, 31 N. Y. 285; Hicks 
v. Murray, 43 Cal. 515; Davis v. Bilsland, 18 Wall. 659.) The 
lien given by the lien act is prior to all mortgages or incum- 
brances piaced upon the railroad and its property subsequently 
to March 21, 1873, the date of this act.” (11 Central Law 
Journal, p. 481.) 


The authorities in harmony with the above are very numer- 


ous, and we know of no conflicting authorities, but we deem it 
unnecessary to cite more, and with the foregoing suggestions and 
authorities, we submit the case. 
Respectfully, 
Barnett, NoBLE & BARNETT. L. H. NOBLE, 
Counsel for Appellant. 
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EDWIN A. MERRITT VS. JOSE MOLLER ET AL. 1 
1 UNITED STATES OF AMERICA, 88: 


The President of the United States to the judges of the circuit court of the 
United States for the southern district of New York, greeting : 


Because in the records and proceedings, and also in the rendition of the 
judgment of a plea, which is in the said circuit court before you, between Jost. 
Moller, Carsten Sierck, John Moller, Peter Moller, and Carsten W. Sierck, 
plaintiffs, and Edwin A. Merritt, defendant, a manifest error hath hap- 
pened to the great damage of the said Edwin A. Merritt, as by his com- 

laint appears. We being willing that the error, if any hath been, should 
be duly corrected, and full and speedy justice done to the party aforesaid 
in this behalf, do command you, if judgment be therein given, that under 
your seal, distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of the 
United States, together with this writ, so that you may have the same at 
Washington on the third Monday of October (Jan.), eighteen hundred and 
eighty-seven, in the said Supreme Court to be then and there held, that, 
the record and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done thereon to correct that error, what of 
right and according to the laws and customs of the United States should 
be done. 

Witness the honorable Morrison R. Waite, Chief-Justice of the said 
Supreme Court, the 22d day of October, in the year of our Lord one thou- 
sand eight hundred and eighty-seven. 

TimoTHY GRIFFITH, 
Clk. 

The foregoing writ is hereby allowed. 

~— : Wm. J. WALLACE. 


2 UniTeEp STaTEs OF AMERICA, 
Southern District of New York, ss: 

I, Timothy Griffith, clerk of the circuit court of the United States of 
America for the southern district of New York, in the second circuit, by 
virtue of the foregoing writ of error, and in obedience thereto, do hereby 
certify that the following , numbered from three to forty-six inclu- 
sive, contain a true and complete transcript of the records and proceedings 
had in said court in the case of Edwin A. Merritt, — in error, against 
Jost Moller, Carsten Sierck, John Moller, Peter Moller, and Carsten W. 
Sierck, defendants in error, as the same remain of record and on file in 
said office. 

In testimony whereof I have caused the seal of the said court to be 
hereunto affixed, at the city of New York, in the southern district of New 
York, in the second circuit, this twenty-second day of October, in the year 
of our Lord one thousand eight hundred and eighty-seven, and of the Inde- 
pendence of the United States the one hundred and twelfth. 

[SEAL. ] TIMOTHY meee 


(Indorsed :) 7083. U.S. Supreme Court. Edwin A. Merritt, plaint- 
iff in error, against Jost Moller et al., defendants in error. Writ of error. 
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2 EDWIN A. MERRITT VS. JOSE MOLLER ET AL. 


Service of a copy of the within writ of‘error is hereby admitted, this 22d 
day of October, 1887. Jerome F. Manning, attorney for defendants in 
ne. U. S. circuit court. Filed Oct. 22, 1887. Timothy Griffith, 
clerk. 


3 Superior court of the city of New York. 


JOsE MoLLer, CArRSTEN SiercK, JOHN MOL- 
ler, Peter Moller, Carsten W. Sierck | 
against Summons. 
Epwin A. MERRITT, COLLECTOR OF THE PORT 
of New York, N. Y. 


To the above-named defendants: 


You are hereby summoned to answer the complaint in this action, and 
to serve a copy of your answer on the plaintiff’s attorney within twenty 
days after the service of this summons, exclusive of the day of service ; 
and in case of your failure to appear or answer, judgment will be taken 
against you by default, for the relief demanded in the complaint. 

Dated June 29, 1881. | 

J. F. MANNING, 
Plaintiff’s Attorney. 
(Office address, 54 Wall street, room 11.) 


(Endorsed :) Moller & Sierck against Edwin A. Merritt. Summons. 
To the defendants : Notice is hereby given to you, that, on your default, 
judgment will be taken against you for the sum of $ , with interest 
from the day of ,188 , and with the costs of this action. J. 
F. Manning, plaintiff’s attorney. Filed, June 30; ’81. KE. A. Merritt, 
collector. 


4 The President of the United States of America to the judges of 
the superior court of the city and county of New York, greet- 
ing : 

We, for certain reasons, being desirous that our cireuit court of the 
United States for the southern district of New York, in the second circuit, 
shall be certified of a certain cause, commenced before you, against Edwin 
A. Merritt, defendant, by Jost Moller, Carstan Sierck, John Moller, Peter 
Moller, Carstan W. Sierck, plaintiffs, do therefore command you that the 
record and proceedings in the said cause you distinetly and openly send to 
the said cireuit court, at the city of New York, on the 22nd day of July, 
1881, as fully and amply as the same are remaining before you, by what- 
ever names the said parties may be called therein, together with this writ, 
that our said court may cause to be further done thereupon what of right 
ought to be done. 

Witness, Morrison R. Waite, esquire, Chief-Justice of the Supreme 
Court of the United States, the 16th day of July, in the year one thousand 
eight hundred and eighty-one. 

[L. s. ] JosEPH M. DEvEL, 

Clerk. 

STewArT L. Wooprorp, 
Defendant's Attorney. 
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EDWIN A. MERRITT VS. JOSE MOLLER ET AL. 3 


anes 7083. U.S. circuit court. Jost Moller, Carstan Sierck, 
John Moller, Peter Moller, and Carstan W. Sierck, versus Edwin 
5 A. Merritt. Certiorari. Stewart L. Woodford, defendant’s at- 
ny U.S. marshal’s office, 8. D. N. Y., received July 19, 1881. 
I have this day personally served upon the clerk of the superior court of 
the city of New York a duplicate of the within writ, at the same time 
showing the original. Henry E. Knox, U.S. marshal. Dated July 21, 
1881. U.S. circuit. Filed August 5, 1881. Joseph M. Deuel, clerk. 


6 Circuit court of the United States for the southern district of 
New York. 


MOLLER, SIERK & Co., PLAINTIFFS, 
against Complaint. 
Epwin A. MERRITT, DEFENDANT. }) — 


Plaintiffe complain: 


Ist. That defendant was during the times hereafter named, collector of, 
of customs of the United States at the port of New York. 

2nd. That plaintiffs were, during said times, partners in trade under the ° 
firm name of Moller, Sierk & Co., and as such duly imported and entered 
at the port of New York the goods described in the bill of particulars 
annexed. 

3rd. The defendant, as such collector exacted from plaintiffs, as and for 
duties thereon, viz: at the rate of 2 cents and 2} cents per lbs. plus 25%. 

4th. That by the laws of the United States, the true duty apon said 
goods was at the rate of 1} cents and 2 cents per lbs. plus 25%, but 
plaintiffs, in order to obtain said goods, were compelled to pay the defend- 

ant, as such collector, the sum of forty-nine hundred and 4), dol- 
7 lars, in gold coin of the United States, in excess of the amount 
required by law. : 

Sth. That plaintiffs filed with said defendant due and timely protests in 
writing, upon each entry of said goods against his decision exactly such 
duty, setting forth distinctly and specifically the grounds of objection 
thereto, and also as above stated. 

6th. The plaintiff made due and timely appeals, in each case, to the 
Secretary of the Treasury, who has affirmed the decision of defendant as 
to certain of said entries, and as to the rest of said entries has neglected. 
to answer’ said appeals, and more than ninety days had elapsed since said 
unanswered appeals when this action was commenced. 

7th. That the bill of particulars, hereto annexed, states for each impor- 
tation separately the date of entry at the custom-house, of the payment 
of duty in excess, of the filing of the said protests, of the appeal to the 
Secretary of the Treasary, and of his decision thereon, together with the 
other particulars required by law, and is made a a hereof. 

8th. That said sum, so exacted, as aforesaid, has never been repaid to 
plaintiffs, and is still due and owing to them. 

Wherefore, plaintiffs demand judgment against defendant for 
8 forty-nine eeativel and +4), dollars in United States gold coin, 


EDWIN A. MERRITT VS. JOSE MOLLER ET AL. 


with interest on the several sums named in the bill of particulars, from the 
several dates of payment as appear thereby, together with costs and dis- 


bursements of this action. 
J. F. MANNING, 


Attorney for Plaintiffs. 


(Endorsed) 7083. United States circuit court. Moller, Sierk & Co., 
against Edwin A. Merritt. Complaint. Due service of a copy hereof is 
hereby acknowledged this 19th day of Aug., 1881. §S. L. Woodford, U. 
S. Atty., atty. for deft. J. F. Manning, plffs. attorney, 54 Wall street, 
New York City. | 


——— ee eee eo LE A A ee — 


9 , Description Placewhence Name of Date of in- {Date of entry 
Name of importer. of , ae imported. wanes. wales. a 
Moller Sierck & Co............ Sugar . ..e.. Havana... . Newport.... Mch. 18,'81 | March 23, '81 
- suneasconcce * ...... Cadmas..... Giles Loring  “ 1881 | March 14, '81 
- |  pameaeneees — Havana..... Niagara..... Apl. 23,'81] April 28, '81 
7 eenints wae Matanzas... Venerate.... May 13,'81] May 31 ‘8 
Amount of Date ofap- Date of de- 
Name of importer. excess sane = td |B — to Sec’y cision on ap- 
claimed. — P ' | of Treasury. peal. 
Moller Sierck & Co,.........-. $909. Mech. 2%, ‘81 April 30,'81 April 30,'°81 May 27,'81 


36 

88 14,'81 April 25,'81/ April 25,’81 May  27,’81 
ee ae 427.77 April 28°81 May 27,'81 May 27,’81 July 18,’82 
ea 1,107.40 May 31,'81 July 11,'81 July 11,'81 July 23,'81 


10 Superior Court. 
Mo.LLeER, Srerck & Co. 
v8. 
E. A. MERRITT. 


New York, July 28, 1881. 

Str: Please take notice that the following or within is a bill of partic- 

ulars of the plaintiff’s demand in this action, which is brought to recover 

money erroneously and illegally exacted of and from the plaintiffs by the 

defendant, as collector of customs at the port of New York, as and for 

duties on merchandise imported in the vessels, and at the dates specified 

in said bill of particulars, to which add legal interest on the amounts from 
the dates of payment as aforesaid. 

Yours, &e., 
J. F. MANNING, 
Plaintiff’s Attorney. 
To S. L. Wooprorp, Esq., v 
Defendant’s Altorney. 

(Endorsed :) 7083. Superior Court. Moller, Sierck & Co. vs, Ed- 
win A. Merritt. Bill of particulars. J. F. Manning, attorney for plaint- 
iffs. Due service of a copy of within bill of particulars and notice is 

hereby admitted. New York, August 19, 1991. S. L. Woodford, 
11 U. S. atty., attorney for defendant. U.S. circuit court. Filed June 
11, 1883. Timothy Griffith, Clerk. 
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EDWIN A. MERRITT VS. JOSE MOLLER ET AL. 5 
12 United States circuit court, southern district of New York. 


Jost MOLLER ET AL. 
v8. 
Epwin A. MERRITT, COLLECTOR, ETC. 


The answer of the defendant herein, by Stewart L. Woodford, his attor- 
ney, to the complaint of the plaintiffs in the above-entitled action: 

I. He admits he was, at the times in said complaint mentioned, collector 
of the port of New York, and, in such official capacity, received payment 
from the plaintiffs for and on account of duties due to the United States 
under the laws thereof, upon certain importations of merchandise imported 
by said plaintiffs into the port of New York from foreign countries. 

IT. He alleged that any and all moneys received by him from plaintiffs 
at the times in said complaint mentioned, were paid by said plaintiffs as a 
debt due by them to the United States, and not otherwise ; and were re- 
ceived by defendant by virtue of his office as said collector and under the 
direction of the Secretary of the Treasury, and for and on account of the 
United States, and were forthwith, thereafter and before the commence- 
ment of this action, or the service of any protest, paid into the Treasury 

of the United States ; and that the amount of said moneys so re- 
13 ceived from plaintiffs were the amounts due from them to the 

United States, according to the rate of duty imposed by law ypon 
the several articles of merchandise by them imported and assessed with 
duty and no other sums than duties regularly assessed, and ascertained, 
and liquidated according to law upon the plaintiff’s import entry thereof, 
were collected or received by defendant from the plaintiffs. 

III. And defendant, further answering, denies that he has at this time 
sufficient information to form a belief as to the precise description of the 
merchandise contained in the several packages referred to in the said com- 
plaint, by the marks and numbers and description there given, except in 
so far as to state, and defendant herein answering doth aver and state, that 
said merchandise was not dutiable according to the laws of the United 
States, at the rates specified in the complaint. 

[V. And defendant, further answering, admits that plaintiffs filed with 
defendant certain protests, but he denies that he has sufficient information 
to form a belief as to whether, upon the importations in question, protests 
and appeals were made by the plaintiffs, conformable to the laws of the 
United States, and defendant leaves plaintiffs to make such proof thereof 
as they may be advised. 

V. And as to any other allegations in said complaint contained not here- 

inbefore fully wma or admitted, defendant denies the same, 
14 and each thereof, and leaves the plaintiffs to make such proof thereof 
as they may be advised. 

Wherefore defendant demands judgment, that the complaint be dismissed 
with costs. 

Stewart L. Wooprorp, 


United States Attorney, Attorney for Defendant. 


(Endorsed :) 7083. U.S. circuit court, southern district of New York. 
Jost. Moller et al. vs. Edwin A. Merritt, collector, etc. Answer. Stewart 


6 EDWIN A. MERRITT VS. JOSE MOLLER ET AL. 


L. Woodford, United States attorney, attorney for defendant. Due service 


of acopy of the within answer is hereby admitted, New York, Sept. 30, 1881, 
J. F. Manning, plff’s atty. U.S. circuit court, Sept. 3,1881. Joseph M. 
Deuel, clerk. 
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15 United States circuit court, southern district of New York, in the 
second circuit. 


Messrs. ELMERHORST «& Co., AND MESSRS. 


Moller, Sierk & Co., No. 7015, No. 7083, 


’ = " . rae 2 actions. 
THE COLLECTOR OF THE Port oF NEW on 


Edwin A. Merritt. 


It is hereby stipulated and agreed between the parties hereto, by their 
attorney, that the foregoing actions be discontinued, and that the amount 
due the plaintiffs be ascertained and certified at the New York custom- 
house, under the authority of a letter of the Secretary of the Treasury, 
dated March 14th, 1882. 

J. F. MANNING, 
Atty. for Plaintiffs. 
S. L. Wooprorp, 
U. 8S. Atty., and Atty. for Dejt. 
New York, March 29, 1882. 


Ordered accordingly. | 
SAMUEL BLATCHFORD. 


(Endorsed :) Nos. 7015, 7083. U.S. circuit court. Elmerhorst & Co., 
Moller, Sierk & (Co. vs. E. A. Merritt. Stipulation for discontinuance. 
J. F. Manning, atty. for plaintiffs. U.S. cireuit court. Filed March 29, 
1882. Joseph M. Deuel, clerk. 


16 United States circuit court, southern district of New York, in the 
second circuit. 


Mouuer, SrerK & 7" 
vs. No. 7083. 
FE. A. MERRITT. 


Motion to set aside stipulation of counsel and re-instate said cause as to 
the last two items in the bill of particulars on said docket. 

And now come said plaintiffs, Moller & Sierk, by their attorney, J. F. 
Manning, esq., and ask said court to enter the following order in said 
cause, No. 7083, to wit: It is hereby ordered that the stipulation in said 
cause bearing date March 29th, 1882, and signed by J. F. Manning, esq., 
attorney for plaintiffs, and 8. L. Woodford, U. 8. attorney, for defendants, 
be annulled, vacated, and set aside, so far as the last two items in said bill 
of SS are concerned ; and that as to said two items in said bill, 
said cause be re-instated upon the docket of saidcourt, and to have the 
same legal status, and the same legal force and effect as if said stipulation 
had not been signed and made part of the record in said cause. 

Signed June 11, 1883. 


Wma. J. WALLACE. 
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EDWIN A. MERRITT VS. JOSE MOLLER ET AL. 7 


(Endorsed :) 7083. United States circuit court, southern dist. of New 
York. Moller, Sierk & Co. vs. E. A. Merritt. Order, U. S. circuit 
court, filed June 11, 1883. Timothy Griffith, clerk. 


17 At a stated term of the circuit court of the United States of 

America, for the southern district of New York, in the second 

circuit, held at the United States court rooms, in the city of New York, 

on Wednesday, the 8th day of December, in the year of our Lord one 
thousand eight hundred and eighty-six. 


Present: The honorable Hoyt H. Wheeler, judge. 
Jost MOLLET ET AL. 
\ 7083. 


v8. 
Epwin A. MERRITT. 

Now come the plaintiffs, by J. F. Manning, esq., their attorney, and 
moves the trial of this cause; likewise comes the defendant, by Thomas 
Greenwood, esq., asst. U. S. attorney, his attorney. Thereupon a jury is 
empanelled, and the cause proceeds to trial. 

After hearing the evidence of the parties and the argument of counsel, 
the court directs the jury to find a verdict for the plaintiffs. Thereupon 
the jury render a verdict whereby they find for the plaintiffs. 

It is ordered that a certificate of probable cause be entered herein. It 
is further ordered that the defendant have a stay of proceedings on said 

verdict for sixty davs from December 8, 1886, within which to 
18 prepare and serve a case herein, with leave to turn thesame into a bill 
of exceptions. 

It is also further ordered that the defendant have leave to move for a 
new trial herein. 

Trmotny Grirrita, Clerk.. 


(See order amending minutes of the trial of this cause.) 
19 U. S. cireuit court. 


Jost MOLLER ET AL. 
against N. S. 7083. 
Kk. A. MERRITT. 


SOUTHERN DISTRICT OF NEW YORK, 
City and County of New York, ss: 

Clarence S. Phillips, being duly sworn, says he is a clerk in the office 
of Stephen A. Walker, United States attorney, that on the 10th day of 
January, 1887, he served a copy of the defendant’s notice of motion for 
a new trial in the above-entitled action upon Jerome F. Manning, esq., 
plaintiffs’ attorney therein by depositing the same, properly inclosed in a 
wrapper stamped with the frank of the U. S. Department of Justice, in 
the general post-office of the city of New York, directed to him at 1424 
New York avenue, Washington, D. C., as designated by him for that 
purpose, ) 

And deponent further says he is over 18 years of age. 

CLARENCE 8S. PHILLIPS. 


Sworn to before me this 19th day of Jan’y, 1887. 
THos. GREENWOOD, 


Notary Public, N. Y. County. 


dl 


8 EDWIN A. MERRITT VS. JOSE MOLLER ET AL. 
20 —_ United States circuit court, southern district of New York. 


Jost MOLLER ET AL. 
vs. N. S. 7083. 
Epwin A. MERRITT. 


Str: You will please to take notice that upon the judge’s minutes of 
trial, the custom-house papers, the pleadings, the bills of particulars, and 
other papers, and all proceedings had, in above-entitled action, the un- 
ener fas will make a motion before Hon. Hoyt H. Wheeler, at his 
chambers at Brattleboro, Vermont, on the 20th day of January, 1887, at 
11 o’clock a. m., or as soon thereafter as counsel can be heard, for an 
order vacating and setting aside the verdict rendered in this action De- 
cember 8, 1886, and granting a new trial, on the ground that said ver- 
dict was contrary to law, and for such other and further relief as to the 
court may seem meet and just. 

Dated New York, January 7, 1887. 

Yours, &e., 
STEPHEN A, WALKER, 
U.S. At?y and Atty for Def’t. 

To JEROME I. MANNING, Esq., 

Plaintiff’s Atty, 1424 New York avenue, Washington, D. C. 


21 Endorsed: N.S. 7083, U. S. circuit court, sonthern district 

of New York. Jost Moller et al. versus Edwin A. Merritt. 
Def’t’s notice of motion for new trial. Stephen A. Walker, United 
States attorney, attorney for defendant. To Jerome IF. Manning, esq., 
att’y for pl’ffs., 1424 New York avenue, Washington, D. C. U. 8. 
cireuit court. Tiled February 1, 1887. ‘Timothy Griffith, clerk. 


22 In the United States cireuit court for the southern district of New 


York. 


Jost MOLLER ET AL. 
vs, 
Kpwin A. Merrirr. 


The defendant having moved, on notice, for an order vacating and sef- 
ting aside the verdict rendered in this action and granting a new trial on 
the ground that said verdict was contrary to law, and counsel for respect- 
ive parties having been heard thereon, it is ordered that said motion be, 
and the same is hereby, denied. 

Dated Oct. 22nd, 1887. 

Wa. J. WALLACE. 


We consent to the entry of the above order. 
STEPHEN A. WALKER, 
8S. Atty, & Att'y for Def’t. 
JEROME F, MANNING, 
Att'y for Pl’ ffs. 
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93 In the United States = court for the southern district of New 
ork. 


Jost MOLLER ET AL. 
vs. No. 7083. 
Epwin A. MERRITT. 


On reading and filing the annexed consent it is hereby ordered that 
the clerk’s minutes of the trial of the above-entitled cause be amended by 
adding thereto the following : 

“Tt is stipulated, in open court, by counsel for the respective parties 
hereto that the amount of the said verdict for the plaintiffs shall be ad- 


justed at the custom-house under direction of the court. 


Dated at New York, 22nd October, 1887. 
Wm. J. WALLACE, 


We consent to the entry of the above order. 
STEPHEN A, WALKER, 
U.S. Atty, & At’y for D’ft. 
T. G. 
JEROME F, MANNING, 
Att’y for PU ffs. 


94 United States cireuit court for the southern district of New York. 


Custom-Hovuse, New York, . 
Collector's Office, April 12, 1887. 


|. MoLLER ET AL. 
vs. N.S. 7083. Verdict dated December 8, 1886. 
Kk. A. MERRITT. 


Sir: The adjustment in the above case is as follows: 


AMmOURE OVETPOEE cocccccce. coccscncsenee esesscescorcossecsencesnteeell $1, 525. 08 
Interest added to Des. &, "OG.. .cscscscees. secce vecccccnc covcodsecons 507. 73 
$2, 032. 81 

Respectfully, 


JOSEPH TRELOAR, 
S, Dep. 


To the clerk of the United States court for the southern district of New 
York. 


(Endorsed : ) 7083. Dan’l Magone, collector, &c., for the district of 
New York, reports adjustment of case of Jost Moller et al. vs. A. E. 
Merritt. Received Apr. 13, 1887, U. S. attorney’s office. 
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October 4th, 1887, as per order of cout. 
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25 United States circuit court for the southern district of New York. 


EDWIN A. MERRITT VS. JOSE MOLLER ET AL. 


Jost. Motuer & Co., & SrercK ET AL. ) 
co-partners, lx S. 7083 
rs. ( e ee 
Epwrs A. MERRITT, COLLECTOR. 


It is hereby stipulated and agreed by and between the respective counsel 
in said cause that a judgment therein may be entered and filed nune pro 
tune as of October 4, 1887, in favor of the plaintiffs on the verdict therein. 

JEROME F. MANNING, 
Atty for Pls. 

STEPHEN A. WALKER, 

U. 8. Att'y & Att'y for Def’t. 

T. G. 

Ordered accordingly. 

EK. Henry LAcoMBE. 


(Endorsed :) No. 7083. J. Moller et al. vs. E. A. Merritt. Stipula- 
tion for judgment. Filed in court Oct. 19, 1887. T. 


26 In the United States court for the southern district of New York. 


Jost. MOLLER ET AL., PLAINTIFFS, 


vs. Judgment. 
EpwIn A. MERRITT, DEFENDANT. 


The issues in this action having been brought on for trial before Mr. 
Justice Wheeler and a jury, at a stated term of this court, held on the 8th, 
day of December, 1886, and the issues having been tried, and a verdict 
for the plaintiffs having been duly rendered on the said 8th day of Decem- 
ber, 1886, and their cost having been adjusted at forty-nine +495 dollars : 

Now, on motion of J. F. Manning, attorney, and Mr. Wm. J. Weldon, 
of couasei for said plaintiffs, it is adjudged that said plaintiffs recover of 
said defendants two thousand and thirty-two (5), dollars, the amount of 
the verdict found by the jury as adjusted by agreement at the custom- 
house, with interest on said verdict from the said 8th day of December, 
1886, and costs amounting to the sum of forty-nine ;4), dollars, said 
several sums amounting in the aggregate ‘to the sum of two thousand and 
eighty-two 7°, dollars. 

Judgment signed this 22nd day of October, 1887, nune pro tune as of 
October 4, 1887, as per order of court, filed October 19, 1887. 

JoHN A. SHIELDS, 
Deputy Clerk. 


27 (Endorsed :) In the United States circuit court: Jost. Moller 

et al., vs. Edwin A. Merritt. No. 7083. Judgment roll. Jerome 
F. Manning, attorney for plaintiffs, William J. Weldon, of counsel for 
piffs., 160 Broadway, N. Y. Filed Oct. 22nd, 1887, nune pro tune as of 
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28 United States circuit court, southern district of New York. 


Jost MOLLER ET AL. 
ra. N.S. 7083. 
Epwin A. MERRITT. 


Defendant's bill of exceptions. 


And afterwards, to wit, at the October term, 1886, this cause came on 
to be tried before the honorable Hoyt H. Wheeler, district judge of the 
United States for the district of Vermont, who was ental to hold this 
court, and a jury duly empanelled and sworn to try the issues herein, 
plaintiffs appearing by their counsel, Jerome F’. Manning, esq., and by W. 
J. Weldon, esq., as their counsel, and the defendants appearing by their 
counsel, Stephen A. Walker, esq., U. S. attorney, and Thomas Green- 
wood, esq., assistant U. S. attorney. 

The evidence showed that the plaintiffs imported from foreign countries 
certain sugars by the steamer Newport, March 23, 1881; by the steamer 
Giles Loring, March 14, 1881 ; by the steamer Niagara, April 28, 1881, 
and by the steamer Venerata, May 31, 1881. 

That the defendant, as collector of the port, determined by 
29 chemical tests, or by the polariscope, the grades or Dutch stan- 
dards in color of these sugars, according to which sugars were 
dutiable under the provisions of law then in force, and exacted duty thereon 
according to such grades or Dutch standards so determined as aforesaid. 

That against such classification and exaction the plaintiffs pro- 
tested, claiming that such sugars should have been classified for duty as 
in their protest set out, appealed, and June 30th, 1881], brought this action 
to recover the duties claimed in said protests to have been illegally ex- 
acted, and on August 19th, 1881, served their complaint and bill of par- 
ticulars, and the defendant on September 3, 1881, defendant served his 
unswer, 

That the duties in the case of the importation by the Newport were 
liquidated April 29, 1881; protest and appeal made April 30, 1881, and 
the decision of the Secretary affirming the collector’s action May 27, 
1881. 

That in the case of the importation by the Giles Loring, liquidation of 
duties was made April 21, 1881, protest and appeal April 25, 1881, and 
the Secretary’s decision affirming the collector’s action May 22, 1881. 

That in the case of the importation by the Niagara the liquidation of 
duties was made May 24, 1881, payment in part April 28, 1881, and in 
part June 2, 1881, protest and appeal May 27, 1881, and the Secretary’s 
decision affirming the collector’s action July 18, 1881. 

That in the case of the importation by the Venerata liquidation of 
duties was made July 2, 1881, payment May 31, 1881, protest and appeal 
July 8, 1881, and the Secretary’s decision affirming the collector’s action 

July 23, 1881. 
30 That subsequently, and in 1882, upon the authority of Welsh et 


al. vs. Merritt, 104 U.S. Reps., 694, and under the directions of 


the Secretary of the Treasury, issued by him March 14, 1882, S. S. 5154, 
a refund was made to the plaintiffs of the amount of excessive duty claimed 
by them to have been exacted in the case of their importations by the New- 
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port and the Giles Loring, but the collector declined to make refund of 


Hi | the excessive duties claimed by them in the case of their importations by 

it the Niagara and the Venerata solely on the ground that this action as to 

Wy the two importations by the Niagara and Venerata was prematurely §° 
| i brought. . 


Upon the trial no claim to recover duties was made upon the plaintiffs’ 
i importations by the Newport and Giles Loring and the importations by 
‘ i the Niagara and the Venerata were therefore the only importations that 
i were the subject of the trial. 
| It was. conceded by the defendant that if this action was commenced 
it as to these two importations within the time prescribed by section 2931, 
Mi U.S. Revised Statutes, then the plaintiffs were entitled under the decision 
of Welsh et al. v. Merritt aforesaid to recover the alleged excessive duties 
exacted in the case of the two importations by the Niagara and Venerata, 
but otherwise not. 

It was agreed by the parties to this action that if the court should direct 
Hit a verdict for the plaintiffs upon these two importations, or the jury should 
| find a verdict for them thereon, then the amount only of such verdict should 

be adjusted at the custom-house. 
31 Both sides having rested, the defendant, by his counsel, moved 
the court to direct the jury to find a verdict for the defendant as to 
the two importations by the Niagara ana the Venerata on the grounds : 
First. That plaintiffs had not proven facts sufficient to entitled them to 


at recover. 
Hit | Second. That they had not complied with the requirements of section 
iit 2931, U.S. Revised Statutes, in that this action was prematurely brought. | 


| This motion the court denied, and to this ruling the defendant, by his 
counsel, excepted, which exception was duly noted'and allowed. 

The court then directed the jury to return a verdict for the plaintiffs. 
| 52 Thereupon the counsel for the defendant excepted to the direc- 

tion of a verdict for the plaintiffs, which exceptions was duly noted 
and allowed. 

Under the said direction of the court the jury thereupon found a ver- 
dict tor the plaintiffs, subject to adjustment at the custom-house, pursuant 
to the aforesaid stipulation. | 

Ana inasmuch as the aforesaid exceptions, matters, and things would 
not otherwise appear by the record, I have settled, allowed, and signed this 
bill of exceptions, and , 
| It is ordered, that the same be filed as a part of the record nune pro 
| tune with like force and effect as if the same had been reduced to writing 
ii and filed before the case was given to the jury. 
| Witness my hand, at the city of New York, this 21st day of April, 1887. 
Hoyt H. WHEELER. 


| We consent that the within bill of exceptions be signed and filed as the 
| bill of exceptions in this case, Jost Moller et al., v. E. A. Merritt, N. S. 
| 7083, subject to the approval of Mr. Justice Wheeler. 19 Ap’l, 1887. 
| WILLIAM J. WEEDEN, 

| Of Counsel for Plaintiffs. 

LT STEPHEN A. WALKER, 

| U. “4 ity and Att'y for D’f't. 
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33 (Indorsed :) N.S. 7083. U.S. circuit court, southern district of 
New York. Jost Moller et al. versus Edwin A. Merritt. De- 

fendant’s bill of exceptions. Stephen A. Walker, United States attorney, 

attorney for defendant. Due service of a copy of the within is hereb 


" admitted. New York, 188 . , attorney for plaintiff. 
To , attorney for plaintiff. U.S. circuit court. Filed Ap’) 22, 
1887. 


TIMOTHY. GRIFFITH, 
Clerk.. 


34 United States circuit court, southern district of New York, October 
term, 1881. 


Just MOLLER ET ot 
v8. 
Epwin A. MERRITT. 

WHEELER, J. 

The plaintiffs made four importations of sugar at the port of New York, 
while the defendant was collector there, in 1881, on which he exacted 
duties, which they paid, but against which they duly protested and ap- 
pealed. Two of the appeals were decided against them May 27th; the 
last payment was made June 2d; the summons in this action was served 
June 30th; one of the remaining appeals was decided against them Jul 
18th, and the other July 23d. "The complaint in this action, with a bill 
of particulars in due form covering all the importations, was served August 
19th, and issue was joined upon the answer to. this complaint, without ob- 
jection to the time or manner of the commencement of the action. By the 
decision in Merritt vs. Welsh, 104 U. S., 694, the exaction of these duties 
was shown to be illegal, and those as to which decision was made May 
27th were refunded ; and the case has been tried as to those concerning 
which decisions were made July 18thand 23d. On the trial no question was 

made but that the exaction of the duties was illegal, nor about any of 
35 the proceedings in any respect, except that a direction of a verdict for 

the defendant was requested on the ground that this suit was not com- 
menced ata proper time. The court ruled against the defendant on this point 
and, as there was no other question about the right of the plaintiffs to re- 
cover, directed a verdict for them. The defendant has moved for a new 
trial on account of alleged error in this ruling, and this motion has now 
been heard. The only question now is whether the plaintiffs are defeated 
of their right to recover by bringing their action too soon. There are 
three sections of the Revised Statutes which appear to have some bearing 
upon this question : sections 2931, 3011, and 3012. Section 2931 pro- 
vides that the decision of the collector as to the rate and amount of duties 
shall be final and conclusive, unless protest be made within ten days, and 
appeal to the Secretary of the Treasury be taken within thirty days, and 
that the decision of the Secretary shall be final unless suit be bronght 


‘within ninety days after, and that no suit shall be maintained for the re- 


covery of the duties until the decision of the Secretary, unless it is delayed 


more than ninety days. 
Section 3011 gives an action to any person who shall have made pay- 
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ment under protest and in order to obtain possession of merchandise im- 
ported for him, to ascertain the validity of the demand, and to recover back 
any excess paid, but provides that no recovery shall be allowed in such 
action unless a protest and appeal shall have been taken as prescribed in 

section 2931. Section 3012 provides that no suit shall be maintained — 
36 for the recovery of duties unless the plaintiff serves a bill of partic- 

ulars within thirty days after notice of the appearance of the de- 
fendant. * The restriction of recovery to cases in which a protest and appeal 
have been taken iz section 3011 was passed in 1877, and is the latest of 
these enactments, 19 Stat. at Large, 247. The-.action given appears to be 
an action for the recovery of the money in which the principal question 
triable is the validity of the demand of the money made by the collector, 
about which the other provisions of these statutes appear to be regulations 
governing the action and conditions upon which it is given, compliance 
with which must be shown to entitle the plaintiff to recover ; but which 
need not be alleged bv the plaintiff in his pleading as a foundation for, or a 
part of, his cause of action to give him a right to show compliance with 
them, and the want of which need not be set up by the defendant in his 
pleading to give him the right to disprove such compliance. This is the 
effect given to statutes conferring a right of action, but limiting the right 
to maintain the action unless certain notices should be given. Kent v. 
Lincoln, 32 Vt., 291 ; Matthie v. Barton, 40 Vt., 286. Therefore, in States 
where the common-law method of pleading prevails the common counts in 
indebitatus assumpsit would seem to be a sufficient declaration, and the 
general issue a sufficient plea. Elliott v. Swartwout 10 Pet., 137. The 
money is what is recovered for, with interest from the time of its illegal 

exaction ordinarily. Erskine v. Van Arsdale, 15 Wall., 75; Red- 
37 field v. Ystalyfera [ron Co.,110U.5S.,174. According to the provis- 

ions of section 5011 the plaintiff might bring an appropriate action 
for the recovery of the money, and on showing that the defendant took his 
money for duties by illegal exaction, and protest and appeal as prescribed 
in section 2931 have a recovery. There is nothing there about a decision 
by the Secretary, and there is nothing about protest and appeal before the 
commencement of the suit. It is the recovery in the action, not its com- 
mencement, which is restrained by the want of these. Section 2931 does 
not provide that suits shall not be brought until decision by the Seeretary, 
but that it shall not be maintained. The same expression is used in sec- 
tion 3012 whereby it is provided that no suit shall be maintained, unless 
a bill of particulars is filed, which is not-to be done until after suit brought. 
This shows that prohibition of maintenance does not there prohibit com- 
mencement of suit. The impression made by the reading of these three 
sections and considering them together is that it was intended by them to 
give an action for the recovery of money illegally exacted for duties, but 
to restrain maintaining it to recovery of judgment, without protest, appeal, 
and adverse decision by the Secretary. Of course if there should be no 
— and appeal in due time shown the decision of the collector would 
ye final and conclusive as to the legality of the exaction, and if these should 

be shown and the suit should not be brought in time the decision 
38 of the ‘Secretary would be likewise final and conclusive, and the 
plaintiff would have no ground fora recovery, whether the suit was 
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otherwise well brought or not, but that does not show that a suit brought 
before decision would be premature. This.suit was not delayed more than 
ninety days after the decision of the Secretary, and as there is no question 
about the rest of the plaintiffs’ case, would seem to be well if the 
question is not foreclosed by the expressions of the Su Court in 
Arnson v. Murphy, 109 U. 8., 238, and 115 U. 8.,579. The question in 
that suit about the time of bringing it was whether it was soon 
enough, not whether it was brought too soon, and what is said the 
bringing of a suit being prohibited until after the decision by the Seere- 
tarv appears to have been said with reference to the language of section 
2931, in general, without reference to the language of that section in.con- 
nection with that of sections 3011 and 3012 in particular. These 
sions are so direct, however, that they may have been intended to indicate 
that this subject was considered in all its bearings and decided, although 
not involved in this aspect. But whether so or not those expressions are 
not considered to be decisive of this case against the plaintiffs. | 
The time when the complaint and bill of particulars in this action were 
served was after the decisions of the Secretary u-on the appeals, and long 
before the expiration of ninety days after. The answer of the defendant was 
served September 3d, and more than forty days before the expiration 
30 of ninety days after the first of these decisions. This complaint was 
the first pleading under the provisions of the code of ure of the 
State in which the suit was brought. New York code of civil procedure 
Sec. 478. Until the complaint was filed there does not appear to have 
been anything on which any judgment could be rendered. Ibid. Sees. 
$19, 420. This suit was well brought as to the other entries in any view. 
There could be no advantage or benefit to the defendant or the Govern- 
ment in having two suits instead of one. The answer of the defendant 
was filed by the district attorney of the Government, who then knew from 
the bill of particulars, or is to be presumed to have known, that this suit 
was brought to recover these duties as well as the others. The objection 
that these causes of action are improperly united with the others could ap- 
parently have then been taken by the answer. Ibid. Sec. 488. Had it 
then been so taken the plaintiff could have brought a new suit within the 
required time.» When it was taken this could not be done. The service 
of this complaint would seem to be sufficiently the commencement of this 
action for these causes of action for all the purposes for which a delay 
until the decision of the Secretary can be required. Certainly it does 
not appear to be just to allow this objection to be taken and prevail now 
unless the rules of law strictly require. It is a mere technicality which 
does not at all touch the merits of the plaintiffs’ claim,which is confessedly 
just, for it is for the recovery of money which was confessedly 
10) illegally exacted. It is true that the action is given only upon 
condition that it be brought within ninety days after deéision of 
the Secretarv. This action was not so brought as to inelude the items in 
question until after that decision, and it was so brought as to include them 
within the ninety days after. What was done about it before the decision 
did not subject the defendant or the Government to any additional costs, 
charges or expense. If the ‘suit is overthrown on this ground, money 
illegally exacted of the plaintiffs will be left in the hands of the Govern- 


16 EDWIN A. MERRITT VS. JOSE MOLLER ET AL. 
ment ; if it is sustained the plaintiffs will only recover that. The rules 
of law do not appear to stand in the way of doing justice by sustaining 
this recovery. 

Motion denied. 

Jerome F. Manning, for plaintiffs, William J. Weldon of counsel for 
plaintiffs. 

Stephen A. Walker, U. S. attorney. 
U. 8. attorney, for defendant. 

(Endorsed :) Circuit court of the United States for the southern dis- 
trict of New York. Jost Moller et al. v. Edwin A. Merritt. Decision, 
Wheeler, J. U.S. circuit court. Filed Feb. 1,1887. Timothy Griffith, 
clerk. 
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Epwin A. Merritt, PLAINTIFF IN ERROR, 
vs. 
JosT MOLLER ET AL., DEFENDANTS IN ERROR. 


Thomas Greenwood, assistant 


Supreme Court of the United States. October Term, 1887. 


baie ment of Errors. 


Afterwards, to wit, on the third Monday of October in the same Term 
before the Justices of the said Court at the Capitol in Washington, comes 
the said plaintiff in error by Stephen A. Walker (his) attorney and ssay 
that in the record and proceedings aforesaid there is manifest error in this, 
to wit: that by the record aforesaid it appears that the judgment aforesaid 
in form aforesaid given, was given for the said defendants in error against 
the said plaintiff in error, whereas by the law of the land, the said judgment 
ought to have been given for the said plaintiff against the said defendants. 

And the said plaintiff prays that the judgment aforesaid for the error 
aforesaid and other errors in the record and proceedings aforesaid may be 
reversed, annulled, and altogether held for nothing, and that he, the said 
paintiff may be restored to all things which he has lost by occasion of said 
judgment, &c. | ; 

STEPHEN A. WALKER, 
Attorney for Plaintiff in Error. 


(Lndorsed :) 7083. United States Supreme Court. Edwin A. 
Merritt, paintiff in error, vs. Jost Moller et al., defendant in error. 
Assignment of error. Stephen A. Walker, attorney for plaintiff in error. 
Due service of a copy of the within assignment of error is hereby admitted 
this 22d day of Ooctober, 1887. Jerome F. Manning, attorney for de- 
fendants in error. To J. F. Manning, attorney for , In error, 
U. S. circuit court filed Oct. 22d, 1887. 
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TimotHy GRIFFITH, 
| Clerk. 
43 Supreme Court of the United States. October Term, 1887. 


Epwin A. Merritt, PLANTIFF IN Error, 

agqst. * 
Jost MOLLER, CARSTEN SEIRCK, JOHN MOLLER, } Joinder in Error. 
Peter Moller, Carsten W. Seirck defendants in 

error. 


And afterwards, to wit, on the third Monday of October term, in said . 


term, the said defendant in error by Jerome F. Manning, their attorney, and 
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William J. Weldon, their counsel, come here into Court and say that there 


¢ is no error either in the record or proceedings aforesaid, or in giving of the 


judgment aforesaid. 

And they pray that the said Supreme Court, before the Justices thereof, 
now here, may proceed to examine as well the record and proceedings 
aforesaid as the matters aforesaid above assigned for error, and that the 
judgment aforesaid, in form aforesaid given, may be in all things affirmed, 
Ke. 

JEROME F, MANNING, 
Attorney. 

WitniiaAM J. WELDON 
Of Counsel for Defendants in Error. 


44 (Indorsed:) United States Supreme Court. Edwin A. Merritt, 

plaintiff in error. Jost Moller et al., defendants in error. Joinder 
in error. Jerome F. Manning, att’y for deft. in error. Due service of a 
copy of the within joinder in error is hereby admitted this 22d day of 
October, 1887. Stephen A. Walker, att’y for plaintiff in error. U. 8. 


circuit court. Filed Oct. 22, 1887. 
TrmoTHy GRIFFITH, 
Clerk. 


45 Unitep STATES OF AMERICA, 88: 


To Jost Moller, Carsten Sierck, John Moller, Peter Moller, and Carsten 
W. Sierck, greeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the third Mon- 
day of October term, eighteen hundred and eighty-seven, pursuant to a 
writ of error, filed in the clerk’s office of the circuit court of the United 
States for the southern district of New York, wherein Edwin A. Merritt 
is plaintiff in error, and you are defendants in error, to show cause, if any 
there be, why the judgment in the said writ of error mentioned should 
not be corrected, and speedy justice should not be done to the parties in 
that behalf. 


Dated October 22, 1887. 
Wm. J. WALLACE. 


46 (Indorsed :) 7083. U.S.Supreme Court. Edward A. Merritt, 
plaintiff in error, against Jost Moller et al., defendants in error. 
Citation. Service of a copy of the within citation is hereby admitted this 


22nd day of October, 1887. 
JEROME F. MANNING, 


Attorney for Defendants in Error. 


(Indorsed on cover:) No. 282. Edwin A. Merritt, late collector of 
the port of New York, plaintiff in error, vs. Jose Moller, Carsten Sierck, 
John Moller, Peter Moller, and Carsten W. Sierck. S. New York, C.C. 
U.S. Filed October 24, 1887. 
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THE PETITION OF RIGHT 


OF 
MORRIS S. MILLER, 


A citizen of the State of New York and of the United States of America, 


FOR 


REDRESS 


IN A CASE WHERE 


ALFRED P. EDGERTON, JOHN H. OBERLY and CHARLES LYMAN, 
the Commissioners, and others, in pursuance of the Civil Service 
Act, approved January 16th, 1883, and under color of the provisions 
thereof, are trespassing upon the petitioner’s civil and political 
rights or liberties by exercising illegal powers. 
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THE PETITION OF RIGHT 


OF 


MORRIS 8S. MILLER, 


A Citizen of the State of New York and of the United States 
of America. 


Th 
THE SUPREME COURT OF THE DISTRICT OF COLUMBIA: 


Morris 8. MILLER, the petitioner, in person, presents 
this his Petition of Right under the Constitution of the 
United States, and gives the Court to understand that he 
is one of the people, that he is a citizen of the State of 
New York and of the United States, and possessed of the 
rights, privileges. immunities and sovereignty of a citizen 


thereof, which are according to the common law, and se- 


cured by the Constitution and the laws of the land. 

And he further saith, that by this ancient right of peti- 
tion, he shows this Court, that he hath a grievance and an 
uncommon injury by reason of an infringement of his 
civil and political rights, where the law in its ordinary 
course is too defective to reach, and, therefore, avails him- 
self of his right of petition to this Court for redress, which 
rights it is the duty of this Court to protect and his duty 
to defend. 
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That this petition of right is a Constitutional remedy 
devised to redress an injury by reason of an infringement 
of the unwritten rights of the people according to the 
common law, or the declarations and Acts of Parliament; 
or a trespass upon the Articles of the Constitution of the 
United States, where the grievance is of such a nature 
that the individual sustains no other injury and hath no 
other grievance than the trespass upon his rights, privi- 
leges immunities and the constitutional barriers to protect 
them—and in common with every individual in the Re- 
public—which petition every individual hath the constitu- 
tional right to present to this Court. 

That this is a petition in form, because of the respect 
due to the sovereignty iodged in this Court by the People, 
but in substance a demand for redress, which is the right 
of a citizen. 

And he further saith, that the petition is addressed to 
this Court because the petition of right must be made to 
the sovereignty or power to give redress wherever it may 
be lodged—under the English Constitution, to the Crown 
and to Parliament which are sovereign; and under the 
Constitution of the United States, where the power or 
sovereignty is distributed and lodged by the people in the 
Executive, Legislative and Judicial Departments, the pe- 
tition may be made either to the President, the Senate, 
House of Representatives or to the Supreme Court. — 


1. Because it is the duty of the Court to bring every law 
te the test of the Constitution. 


2. Because it is the plan of the Constitution to restrain 
legislative power. 


3. Because the Court, by virtue of its powers—constitu- 


Pre 


o> 


=e 


eee 


3 


tional and statutory—hath the power to redress griev- 
ances of this nature. 


And he further saith, that this ancient petition of right 
is of such dignity that it is entitled to be heard, considered 
and treated with profound reverence and respect, whether 
carried in the hands of a powerful citizen leading powerful 
parties over the beaten paths and broad avenues which lead 
to the portals of the White House, of the Senate or the 
House of Representatives, or borne in the hands of the 
humblest citizen of the Republic by hitherto untrodden 
paths, to demand admission at an hitherto unopened door 
of the Temple of Justice, where the sovereignty or politi- 
cal power to give redress is lodged by the people. 

It is an historical and a free and existing right secured 
by the Constitution—the fourth subordinate right of the 
English people. The fifth is the right to bear arms to 
defend these rights, and the petition of right is the birth- 
right of the citizens of the Republic as well as of the peo- 
ple of England. 


This ancient right hath been bathed in blood; the logic 
of its denial is revolution and civil war; its denial cost 
Charles I. his head, and its denial was a grievance in the 
Declaration of Independence in 1776. 


That this Court hath jurisdiction, because its judicial 
power extends to all cases in law and equity arising under 
the Constitution; that this Court succeeded to the judicial 
powers of the old National Council and Parliament of 
England to which the petitions of right were made as 
tribunals of justice or courts of law, rather than to Parlia- 
ment as a legislative body, and that in all that concerns 
the petition of right this Court hath for its antecedents the 
ancient Court and Council of the king, the parent of the 
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House of Lords, and the Parliament of England. That 
these judicial powers of the English Parliament to hear a 
petition of right are inherited by this Court, and vested 
therein by the constitutional provisions creating the Court, 
and preserving the right of petition. 

And he showeth by the highest authorities that : 


‘‘ By the Constitution of the United States supreme 
legislative, judicial and executive powers of the Gov- 
ernment are distinct and independent; each is in- 
trusted with a portion of the sovereign authority 
within the sphere of its prescribed duties and powers.” 

Tiffany's American Theory, 62 
Potter’s Dwerris Stat. and Con., 333. 


Andalso: “* * * © © @# @# @# @ #@& @ @ 8 


,, The only question is as to the grievances to be re- 
ees 2 2 @ 8 0 ¢ 08 @ 0:0 8 8 
That must always be determined by the power of the 
‘Government’ to give the redress. The right is to 
petition the ‘Government.’ This means to address 
the petition to the appropriate department—to Con- 
gress, the Executive, or the Judiciary, according to 
their respective jurisdictions, as prescribed by the 
Constitution and laws.” 

Vide Paschal’s An. Const., 256, Sect. 248. 


The petitioner also presents herewith—forming a part 
of this petition demanding redress—an information in 
form, but in substance a petition of right, for a writ, in 
the nature of a guo warranto, of prohibition, mahdamus 
or such other writ as the Court may direct; and this peti- 
tion is based upon the facts set forth in the information 
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showing that Alfred P. Edgerton, of the State of Indiana, 
John H. Oberly, of the State of Illinois, and Charles 
Lyman, of the State of Connecticut, are Commissioners, 
under and by virtue of the Act to regulate and improve 
the Civil Service of the United States, approved January 
16th, 1883, appointed by the President by and with the 
advice and consent of the Senate. 

The information is directed against individuals in pos- 
session of the office for usurping and exercising illegal 
powers, and not against the office, nor for a recovery of the 
possession thereof. 7 

It is in form in the nature of an information for a writ 
in the nature of a quo warranto, because the proceeding 
and writ will give the petitioner a proper remedy if it can- 
not be smothered by the Executive Department; but the 
information is also in form as well as in substance a peti- 
tion of right, and alleges that the Commissioners are en- 
forcing and claiming the right to enforce all the powers of 
the Civil Service Act, and the rules made in pursuance 
thereof. 

Your petitioner saith, however, that he demands a writ 
that will give him redress; that when your petitioner hath 
shown a grievance, and a case by this petition of right, 
that the Court will devise the writ, and that it will be his 
duty to act under the control and direction of the Court. 

And your petitioner shows in this petition that he hath 
a grievance, because the Commissioners, under color of the 
said Act, and appointed thereunder, infringe upon his 
rights, pfivileges and immunities as a citizen according to 
the common law, secured by the Constitution of the 
United States, by enforcing and claiming the right to en- 
force the illegal provisions thereof, and the unconstitu- 
tional powers given by the Act, in the District of Colum- 
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bia and elsewhere in the several States of the United 
States. 


1. Because the powers exercised by the Commissioners, 
which are executive in their nature, are vested by the Con- 
stitution in the President or heads of the departments. 


2. Because the Commissioners exercise discretionary 
powers in the nomination, and, in fact, control appoint- 
ments to office in the Executive Department of the Gov- 
ernment. Because the Commissioners, owing their sub- 
sistence in office to the Legislative Department, shift the 
powers lodged by the people in one Department to another, 
and confuse powers executive and legislative—which pow- 
ers under the Constitution are distinct and separate. That 
the Commissioners thereby fetter the Executive Depart- 
ment, and limit the power of the people to put the public 
servants in and out of office by the election of a President. 


3. Because the Commissioners infringe upon his rights, 
privileges and immunities by exercising the power and 
claiming the right to limit the qualifications of the peti- 
tioner and of citizens of the Republic to be nominated and 
appolted to office under the Government. 


4. Because by and under color of the law they claim the 
right, and exercise the power, to issue Letters Patent to a 
limited number of citizens selected and registered by the 
Commissioners, giving this privileged class exclusive privi- 
leges of nomination to offices of honor and profit in the 
Executive Departments of the Government, distinguishing 
the said class from the mass of citizens who are excluded 
by the Commissioners and placed upon the same footing 
with persons disqualified by conviction for high crimes and 
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misdemeanors, whereas under the Constitution there is but 
one order—the order of citizens composed of the people. 


5. Because the Commissioners exercise the power and 
claim the right to limit and qualify the civil rights of the 
citizen, who by virtue of his sovereignty can limit, qualify 
or abolish the powers of the Government, and hath not 
given the Legislative, Executive or Judicial Departments 
power to qualify his rights or limit that sovereignty which 
distinguishes a citizen of a Republic from the citizen of a— 
despotic Government where all the sovereignty is lodged 
in the Government and not possessed by the citizens. 

And your petitioner further saith, that in this case the 
law is too defective in the ordinary course to reach and to 
redress the grievance. ) 

And your petitioner further saith, that the Chief Officer 
of the Executive Department, as well as the heads thereof, 
and the officials therein, have surrendered their constitu- 
tional duties, powers and responsibilities to the Commis- 
sioners, and are aiding and abetting them in enforcing the 
illegal powers herein set forth, instead of resisting the en- 
croachments of the Legislative Department; and that in 
the case of Hinckley v. Eaton et al., Commissioners under 
the Civil Service Act, before the Circuit Court, at a term 
thereof held by Judge Wallace, in a similar proceeding, by 
a citizen in his own proper person, to vindicate his equal 
civil rights, reserved under the Constitution, the United 
States Attorney of Southern New York, under directions 
from the Attorney-General, armed with an autograph let- 
ter from the President, appeared in behalf of the Commis- 
sioners, one of whom acted as counsel in the case, and 
claimed the right to control, and seized the proceedings of 
the relator and smothered his petition of right; and by 
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reason of the exercise of illegal powers, the Commissioners 
aforesaid and the Legislative Department encroached on 
the Executive, and the Executive and Legislative Depart- 
ment encroached on the Judicial Department, and all the 
departments under the direction of, and aided and abetted 
by, the Commissioners, trampled upon the rights of a 
citizen. 

And your petitioner makes a brief and condensed state- 
ment of the powers and duties of the Commissioners, 
under the provisions of the Act, and the rules made under 
color thereof, and saith: 

That the Commissioners are not elected by the people, 
but are app vinted by the President, by and with the ad- 
vice and consent of the Senate. 

They can hold their offices for life unless removed by the 
President. | 

‘The office exists by virtue of an Act of Congress. 

Not more than two of them shall be adherents of the 
same party. 

[It is made the duty of the Commissioners to aid the 
President, as he requests, in preparing the rules to carry 
the Act into effect. 

After the promulgation of the rules which the Act—ap- 
proved January 16th, 1883—defines and prescribes, direct- 
ing in the said act the nature of the rules in detaii, it be- 
came ‘‘the duty of all officers in the departments and 
offices to which any such rules may relate, to aid” and in 
effect to be the auxiliaries of the Commissioners ‘* to carry 
the rules into effect.” 

These rules relate to every officer in the several legisla- 
tive, judicial and executive branches of the Government. 

The Commissioners have the power, provided the rules 
do not conflict with the rules prescribed by Congress and 
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directed to be made by them, to legislate and make new 
rules and have control of competitive examinations of 
these seeking office, without the aid of the President or 
Congress. 

It is the duty of the Commissioners to make investiga- 
tions concerning the conduct of its own subordinates as 
well as the conduct of all the officers in the public service 
in respect to the execution of this Act. 

‘The Commissioners may investigate and report in form 
to the President, but it is made the duty of the President 
to transmit the report to Congress annually; and it is by 
the rules, the duty of the Examiner appointed by the Com- 
mission to report any irregularities in respect to the execu- 
tion of any of the provisions of the Act to the Commis- 
s'oners. 

The Commissioners have power to appoint a Chief Ex- 
aminer and an unlimited Board of Examiners in any of 
the States and Territories. 

it is the duty of the Secretary of the Interior to farnish 
the rooms, stationery and printing, and of all the Depart- 
ments to give the Commission the use of the public build- 
ings in every State or Territory. 

The Civil Service Act and this Commission divide the 
citizens into classes, to wit: 


The Excluded ‘Class, which includes all persons not 
classified, citizens who do not seek office under the Act 
and the class which uses intoxicating beverages to excess, 
and ’ 

The Included Class, to wit: All persons who shall seek 


or hold offices in the departments included in the rules of 
the Civil Service Commissioners, which class is limited in 


number. 
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reason of the exercise of illegal powers, the Commissioners 
aforesaid and the Legislative Department encroached on 
the Executive, and the Executive and Legislative Depart- 
ment encroached on the Judicial Department, and all the 
departments under the direction of, and aided and abetted 
by, the Commissioners, trampled upon the rights of a 
citizen. 

And your petitiouer makes a brief and condensed state- 
ment of the powers and duties of the Commizsioners, 
under the provisions of the Act, and the rules made under 
color thereof, and saith: 

That the Commissioners are not elected by the people, 
but are app inted by the President, by and with the ad- 
vice and consent of the Senate. | 

They can hold their offices for life unless removed by the 
President. 

The office exists by virtue of an Act of Congress. 

Not more than two of them shall be adherents of the 
same party. 

It is made the duty of the Commissioners to aid the 
President, as he requests, in preparing the rules to carry 
the Act into effect. 

After the promulgation of the rules which the Act—ap- 
proved January 16th, 1883—defines and prescribes, direct- 
ing in the said act the nature of the rules in detail, it be- 
ame ‘‘the duty of all officers in the departments and 
offices to which any such rules may relate, to aid” and in 
effect to be the auxiliaries of the Commissioners ‘‘ to carry 
the rules into effect.” 

These rules relate to every officer in the several legisla- 
tive, judicial and executive branches of the Government. 

The Commissioners have the power, provided the rules 
do not conflict with the rules prescribed by Congress and 
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directed to be made by them, to legislate and make new 
rules and have control of competitive examinations of 
those seeking office, without the aid of the President or 
Congress. 

It is the duty of the Commissioners to make investiga- 
tions concerning the conduct of its own subordinates as 
well as the conduct of all the officers in the public service 
in respect to the execution of this Act. 


The Commissioners may investigate and report in form 
to the President, but it is made the dutg of the President 
to transmit the report to Congress annually; and it is by 
the rules, the duty of the Examiner appointed by the Com- 
mission to report any irregularities in respect to the execu- 
tion of any of the provisions of the Act to the Commis- 
sioners. 

The Commissioners have power to appoint a Chief Ex- 
aminer and an unlimited Board of Examiners in any of 
the States and Territories. 

It is the duty of the Secretary of the Interior to furnish 
the rooms, stationery and printing, and of all the Depart- 
ments to give the Commission the use of the public build- 
ings in every State or Ierritory. 

The Civil Service Act and this Commission divide the 
citizens into classes, to wit: 


The Excluded Class, which includes all persons not 
classified, citizens who do not seek office under the Act 
and the class which uses intoxicating beverages to excess, 
and ; 


The Included Class, to wit: All persons who shall seek 
or hold offices in the departments included in the rules of 
the Civil Service Commissioners, which class is limited in 
number. 
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The Commissioners can select from citizens classified 
and grade them; they can, by their Examiners and 
Boards, exercise the powers and duties vested in the 
resident and Senate, or which ean only, by the Constitu- 
tion, be vested by Congress in the heads of executive de- 
partments or courts of law, in judging and determining 
the fitness of individuals for office by competitive exami- 
nations on questions educational, personal and physical. 

[t is the duty of the Commissioners to have open and 
competitive examipations to test the fitness of applicants 
for office, and to see that no ofticer or clerk in the depart- 
ments under the Civil Service rules be appointed until he 
has passed an examination and received a certificate in 
accordance and conformity with the rules of the Com- 
MISsiOn. 

The Commissioners have adopted a rule or regulation 
that no more applicants will be examined In any Ste or 
Territory whenever there shall be on the Register of any 
State or ‘Territory more than are likely to be required for 
certification during the next six months until such excess 
has ceased, unless otherwise ordered by the Commission 
( Regulation 54). 

The Commission will certify four names, and no more, 
to fill a vacaney. 

No officer or clerk can be promoted or appointed in the 
departments until he has passed an examination in con- 
formity with the rules of the Commission. 

The (‘ommiussion Cah register any person, showing his 
grade and proficiency, which entitles him to be deemed a 
proper subject for an appointment to office: and this en- 
titles the certified subject to be treated with great tender- 
ness, for any officer of the United States Government who 
makes any false statement concerning his examination, 


1] 


which may injure his chanees of promotion or appoint- 
ment, Is liable to a proseention for wilful and corrupt 
lving, under the provisions of Section 5, to be found guilty 
of a misdemeanor, and upon conviction fined not less than 
one hundred dollars, or by imprisonment not less than one 
year. 

No person can be promoted in the departments of the 
Government unless in offices where examinations for pro- 
motion are not now held without the certificate of the 
Commissioners. 

The Commission do not allow any person in the service 
to influence the political action of any person or body, or 
to interfere with any elections. ; 

The Commission make any violations of the rules or 
regulations cause for the removal of any officer in the ex- 
ecutive civil service (Rule XXIV.) and will make. regula- 
tions to carry the Civil Service Act into effect. 

It is the duty of the Commissioners to see that the citi- 
zens, who are the victims of this Act, and have been ap- 
pointed in the civil service, do not imterfere with politics 
and render no political service; that they do not wilfully 
lie about their fellow Civil Service subjects or the Com- 
missioners: to see that no Senator or Member of the Honse 
of Representatives recommends any person in the depart- 
ments to office: that no Senator, Kepresentative, nor any 
executive or judicial officer of the United States violate: 
the 11th, 12th, 13th or 14th Sections of the Civil Service 
Aci—in the event of such violation the guilty person is to 
be deemed guilty of a misdemeanor and punished by a fine 
not exceeding five thousand dollars, or by imprisonment 
not exceeding three years. 

‘The provisions of the law give to the Commission pow- 
ers of supervision over the people, the Senators, the Mem- 
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bers of Congress, the judicial officers of the courts, over 
the President and the heads of all the departments and all 
the officers of the United States—to which any rules relate 
—and requires the Commissioners, in effect, to report to 
Congress thereon; it divides the people into classes and 
grades them, determines their qualifications for office, it 
protects them from the influence of those in public office 
by forbidding the public officers to contribute anv money 
or valuable thing to promote any political object whatever, 
and forbids the public ofticers to use their official authority 
to influence anybody: it does not allow the people to apply 
direvtly to the President or through their Representatives, 
Members of Congress or Senators, for office for themselves 
or for their fellow citizens; nor does the spirit of this Act 
encourage the body of the people to meddle with politics— 
but the people can, by following certain rules and by dili- 
gent study, seek ollice, provided they do not wish to ren- 
der any ‘* political service,” and take the risk of being 
wickedly an | corruptly charged with wilfully and corrupt- 
lv lying about the examinations, the Commissioners and 
their fellow-classified subjects and ollicials or with violat- 
ing the highly penal sections of the Civil Service Act, 
subjecting the violators thereof to fine and imprisonment. 


The Commissioners are authorized by the Act to report 
to Congress and supervise the conduct of the President 
and every oflicer in the Executive Department, and are 
actively engaged In supervising that department; and are 
authorized to see that it renders all due aid required to 
execute the rules they may promulgate from time to time 


under the Act; and also to supervise the conduct of the 
Judicial Department, in the enforcement of the 11th, 
12th, L3th, 14th and 15th Sections of the Act—the viola- 
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tions whereof are deemed misdemeanors and punishable 
by fine and imprisonment or both. 

In effect a benign and parental government or censor- 
ship, exercising dominion over the people in political ‘mat- 
ters, wherein they fail to be capable of self-government, 
either in their own persons or in selecting their servante— 
aiding the President to do those Constitutional duties 
which he ts unequal to either in capacity or by provisions 
of law—seeing that the Legislative Department euffers no 
discredit by injudicious action in the recommendation of 
candidates for office, and that the Judiciary commits no 
ermme. 

The President has no contro] over the duties ond opera- 
tions of this body—but it is the duty of every officer of the 
(iovernment to endeavor to carry the Act and rules into 
effect, and the Commission influences and controls the ap- 
pointment and promotion of the officers im the depart- 
ments. 

And 
- Binding the Executive hand and feot in the appoint- 
ment and removal of officials, under color of this Act, the 
Commissioners deny the people the right to turn their 
servants out; and the power to control the Government, 
and Legislative, Censorial and inquisitorial powers, are 
exercised by the ‘Triumvirate. , 

The powers and duties of the Commission are executive, 
and the Commission is dependent upon the Legislative 
Department for its existence, and the (‘ommissioners and 
its officers are dependent on the Legisiative Department 
for subsistence. , 

And your petitioner shows that the said Commissioners 
are exercising unconstitutional powers under color of the 
Civil Service Act, approved January 16th, 1583. 
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‘This act vests the discretionary power delegated to the 
President by the Constitution in the Commission ; and 
the execution of this high trust is delegated to a Board of 
Examiners, and if the Act is constitutional the President 
is freed from his responsibility. He cannot be impeached 
for the acts of the Commission nor unless for surrendering 
his powers. 

Congress has no power under the Constitution to nomin- 
ate, appoint or confirm any appointment; nor has the 
Ifouse of Representatives. 


Under Article I]., Section 2, Subdivision 2, of the Con- 
stitution: 

The duty of the President is to nominate and appoint. 

The duty is judicial in its nature, and the President is 
the donee of a highly discretionary power in trust which 
cannot be delegated or surrendered by him to any body or 
person, nor can it be taken away from him. No one else 
can execute the power or trust. Delegatus delegare non 
potest. 

‘« Every delegated authority imples a trust, responsibility 
follows, as the shadow does its substance.” 

St. George Tucker’s Blackstone, pages 18 and 
19, Voll, Appendiz. 


This power to decide and pass judgment upon the ques- 
tion of the honesty, capacity and fidelity and the fitness of 
a citizen for office is a discretionary power in trust and <an- 
not be delegated. : 

It is the duty o f the President to nominate and appoint, 
subject toimpeachment ; and no body, council or Commis- 
sion created by Congress can execute or aid the President 
in the execution of the trust. 
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Saith Chancellor Kent : 


“The qualities required in the Executive are 
promptitude, decision and force and most likely to ex- 
ist when the Executive authority is limited to a single 
person. Unity increases the responsibility of execu- 
tive power. Every act can be traced to the proper 
agent when there are no. associates to divide the re- 
sponsibility. The eyes of the people are dirécted to 
an object and for these reasons. De Lolme (Coustitu- 
tion of England, p. 111) considered it to be a sound 
axiom—that the executive power was more easily con- 
fined when it was one. 


‘** If the execution of the laws,’ he observes, ‘be 
intrusted to a number of hands the true cause of public 
evils is hidden. Tyranny in such states does not al- 
ways beat down the fences that are around them. It 
mocks the efforts of the people not because it is in- 
vincible but because it is unknown.’ 


‘The justness of these reflections is confirmed by — 


the proceedings of the council of appointment in New 
York under the Constitution of 1777-where all respon- 
sibility was there lost by reason of the constant change 
of the members and the difficulty of ascertaining the 
individual to whom the origin of a bad appointment 
was to be attributed.” 

Vide 1 Kent’s Com. ,° 272, 273. 


‘* No one desired that the sole power of appoint- 
ment should be vested in the President alone ; and the 
only question was where the revisionary power should 
be lodged ; that it ought to be in a body independent 
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of the Executive and not in any body of ministers that 
might be assigned him was apparent, * * *” 
Formation of the Const., Book IV., Ch. 1X., 
p. 239. 
Vol. LI. Curtis’ History of the Constitution. 


The duty of nomination is judicial in the exercise of the 
power of selection, wherein the Constitution gives the 
widest possible range in the judgment of the capacity and 
qualifications of the nominee to be chosen from the mass 
of the people—unlimited by any division or classification 
whatsoever—and minis/erial in the appointment. 7 

The judicial powers of the Executive have been lodged 
in the Commissioners who select the nominee and render 
judgment of his qualifications and present him to the offi- 
cers of the Executive Department; whose duty it is under 
this Act, to exercise the ministerial power of appointment 
— **to carry this act into effect.” In the event of failure 
so to do, the Commission, whose duty it is to carry this 
Act into effect, would report to Congress, and if the Act is 
constitutional the President might be impeached ; and so 
the Act in effect divests the constitutional power of the 
President and vests it in the Commissioners. 

The provisions of the act delegating powers and duties, 
and the office of selecting the nominees for office and pass- 
ing judgment on their qualifications and fitness is an en- 
croachment of Congress—the Legislative Department—on 
the powers, duties and offices of the Executive Depart- 
ment. , , 

The House of Re; resentatives has no power to nominate 
by any constitutional provision—nor has the Senate, nor 
‘has Congress. 

Under color of the provisions of this Act the power of 
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selection by the President is limited tothe persons certified 
and selected by Commissioners. 

This Act vests the office of nomination in a body created 
and which exists at the will of Congress, to which this 
Commission, in effect, reports, and which has the power to 
control and influence the Commisioners in executing the 
office of selecting the officers of the Executive Departments 
of the Government. The offices of the Executive Depart- 
ment are surrendered to the Commission, and the duties 
and responsibilities vested in the Executive Department 
are divided into fragments, placed in the hands of an un- 
limited number of irresponsible agents, to be scattered all 
over the States and Territories of the United States. 

Two of the three departments of the Government have 
combined to shift the powers and duties directed to be exe- 
cuted by one department to another, and are destroying 
the checks and balances and divisions made by the Consti- 
tution. 

It is a political maxim that the Legislative, Executive 
and Judicial Departments ought to be kept separate and 
distinct ; and the Constitution divides the power upon this 
principle. 


‘‘'There can be no liberty where the Legislative and 
Executive powers are united with the same person or 
body of magistrates; or if the power of judging be 
not separated from the Legislative and Executive 
powers.” 

Montesquieun—the King. 


‘* When the Legislative and Executive powers are 
united with the same persons or body there can be no 
liberty, because apprehensions may arise lest the same 
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Monarch or Senate should enact tyrannical laws to ex- 


ecute them in a tyrannical manner.” 
Id. 


‘‘Where the power of judging is joined with the 
legislative, the life and liberty of the subject would be 
exposed to arbitrary control.” 

ld. 


This feature is seen throughout the State Constitutions. 
The Cohstitution of Virginia declares : ° 


‘‘That the Legislative, Executive and Judiciary 
Departments shall be separate and distinct—so that 
neither exercise the powers prorerly belonging to the 

other.” 


The Constitution of Massachusetts declares : 
‘* That the Legislative Department shall never exer- 
cise the executive and judicial powers, or either of 
them.”’ | 


‘‘Where the sovereign power is lodged there it 
must remain.” 

Cooley on Const. Lim, (117.) 

The legislative power to limit the equal civil rights of a 
citizen should be restrained. 

‘Tt is the plan of the Constitution to restrain the 
Legislative Departments and to subject their acts to 
judicial decision whenever it appears that such acts in- 
fringe Constitutional limits, and without this check 
no certain limits would exist of legislative power.” 

Daniel Webster. 
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And “It is neeessary to restrain legislative power, 
as its bare will can give being to the laws, so its bare 
will can also annihilate them, and if I may be per- 
mitted the expression, can change the Constitution as 
God created light.” 


De Lolme, Sec. 585—B. 2, Ch. 2. 


‘* The want of a proper barrier between the several 
powers of the Government as contemplated in the 
theory of the Constitution, hath left both the Execu- 
tive and Judiciary Departments [in the opinion of 
Mr. Jefferson, Notes on Virginia, 215 Paris Edition] 
dependent on the legislative for their subsistence in 
office, and some of them for their continuance in it.” 
‘Tf, therefore, the legislative assumes executive and 
judiciary powers, no opposition is likely to be made, 
nor if made, can it be effectual, because in that case 
they may put their proceedings in the form of an Act 
which will render them obligatory on the other 
branches.” 

Vide St. George Tucker, 1 Tucker’s Black- 
stone, appendix, Vol. 1, page 81. 


The only means by which the people can retain power is 
to elect a President who will have the power to turn out 
the public servants with whom the people are not satisfied, 
and put new ones in their places, with or without cause, or 
any reason other than that it is the will of the people— 
otherwise they will hold by life tenures and aspire to con- 
trol their masters, the people. 

The provision that not more than two of the Civil Ser- 
vice Commissioners shall be adherents of the same party is 


* 
grt 4 


Oo ier ay 
> ri eo teed 

+ 3 hp SIRS %,,. St 5, 
eS ee eae me 

Pak: ral + ag 


24 


unconstitutional, because in the United States the number 
of parties and the number of individuals is equal. 
Tot homines quot sententia. 


Five candidates for the office of President were before 
the people at the last election. 

The provision of the Second Section providing that when 
the said rules shall have been promulgated it shall be the 
duty of all the officers of the United States in the depart- 
ments to carry said rules into effect—together with the 
provisions of the statute giving the control of appoint- 
ments and promotions in the departments, gives the Com- 
missioners, who hold their office by Act of Congress, con- 
trol of the Executive Departments, thereby confusing leg- 
islative and executive powers. 

The divisions geographical, educational and personal, 
| are unauthorized by any provision ot the Constitution. 

: Che provisions of Section 2, and of the several sections 
of the Act, subjecting a citizen to a personal examination, 
testing his fitness for oftice, grading him by. discretionary 
tests of his moral, intellectual and physical capacities, lim- 
iting his qualifications for nomination, and placing him 
and all citizens who do not seek oftice by application in 
writing, according to the rules of the Commissioners, in 
the excinded class, together with all who drink alcohol 
to excess, as well as those who have been found want- 
ing and not registered on the books of the Commissioners 
as proper subjects for the operation of the severe regula- 
tions and savage statutes of the Commission, are illegal. 
Under the rules an American citizen can be made to hop, 
skip and jump or play base bail before the Commissioners. 

The fifth division—that no person in the public service 
is for that reason under any obligations to render any 
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political service, and that he will not be removed, or other- 
wise prejudiced for refusing so to do, is illegal. 

Definition of “ Political” :—Pertaining to public pol- 
icy or politics ; relating to State affairs. Pertaining or re- 
lating to policy or to civil government and its administra- 
tion ; pertaining to a nation or State. 

Vide Webster’s Dictionary. 


There is no definition of this word which can give it 
anv other effect than to discharge the person from all duties 
whatsoever. 

The officeholder is also a citizen ; he is a corporator, a 
part of the body politic; the Constitution guarantees his 
equal rights ; he does not sink his citizenship by accepting 
a public office, and if there be any popular detinition of the 
word ‘‘ Political” notin the dictionary it does not signify 
crime. 

Every citizen has an ‘office ”"—the Latin officitum mean- 
ing a duty. It is his duty to vote ; it is his duty to know 
about the political affairs of his country; it is his duty to 
take an active part in the politics of the nation ; he has the 
right to contribute money to pay the expenses of mass 
meetings, to promote political purposes ; and, in fact, po- 
litical life and activity constitute the basis of republican in- 
stitutions and the government of the people. 

The eighth division requiring the appointing flowers in 
the departments to give notice or report to said OCommis- 
sion confuses departments which the Constitution has made 
distinct and separate. 

The third division of Section 2 gives the commissioners 
control over the examination, and deprives the President 
thereof. The President’s power expired when the rules 
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prescribed by Congress defining his duty were drawn by 
the Commission and subscribed by him. 

The Commissioners under the Act have control, and 
legislate with reference thereto. 

The legal effect of the third division is that after the 
rules are prescribed by the Government, said Commission- 
ers shall make regulations for and have control of such ex- 
aminations. 

The fourth division—providing that there shall be a pe- 
riod of probation—is void, because it does not specify the 
duration or nature thereof, nor does it clearly appear 
whether the probation applies to the Commissioners or 
the applicant, or both. 

** Probation,” detinitions of— Webdster’s Dictionary :— 
The year of novitiate which a person must pass... . to 
prove his virtue and his ability to bear the severities of the 
rule. . . . “* Probation will end with the present life.” 

The appointment must be absolute, and not conditional. 

The second subdivision,of Section 2 prescribes and de- 
fines the rules the President shall declare, to wit: the 
Eight Fundamental Rules. ‘This direction is an encroach- 
ment upon the Executive office, limiting its power, and 
prescribing rules in the execution thereof. 

The legal effect of the fourth division of the Act gives 
the Commission supervision over ‘‘those in public ser- 
vice ”—‘* in respect to the execution of the Act ”—and, in 
iact, supefvision over the officers in the Legislative, Ex- 
ecutive, and Judicial branches of the Government. 

The fifth subdivision is in effect a provision that the 
Commission report to Congress annually in relation to the 
execution of the law, and make any suggestion it may-ap- 
prove for the more effectual execution 0} this Act, and the 
President is a mere agent to do a ministerial act in trans- 
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mitting the report to Congress concerning the execution of 
the Act. 

SECTION 3. This section delegates the power to the 
Commissioners to appoint a Chief Examiner and an unlim- 
ited Board of Examiners in.any of the States and Terri- 
tories to carry out the purposes of this Act. 


SECTION 5. Provides that any person in the public ser- 
vice who shall wilfully and corruptly obstruct any person 
in respect of his right of examination under the rules or 
who shall wilfully and corruptly make any false represen- 
tations concerning the examinations (meaning the Com- 
missioners), under the rules or concerning the person ex- 
amined or who shall wilfully or corruptly furnish any per- 
son any special or secret information injuring the persons 
so examined or to be examined being appointed, or em- 
ploved, shall be deemed guilty of a misdemeanor, and upon 
conviction be punished by a fine of not less than one hun- 
hundred dollars and not more than one thousand, or by 
imprisonment not less than ten days or more than one 
year ;—is void because Congress has no power to enact laws 
to punish common law offences. 

The punitory or vindictive clause is limited to officers of 
the United States Government and is intended to protect 
the classified, graded and certified classes of the Commis- 
sion. 

Under this law any officer of the Government found 
guilty of any of the offences mentioned may be put on trial 
under the Act, and the Commissioners have appointed an 
Examiner to report irregularities in respect thereto. 

This fifth section is a revival of the action of scandalum 
magnatum, which exists under the British Constitution to 
protect the nobility and distinguished personages from lying 
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and slander; and while it is perfectly settled that Con- 
gress hath no jurisdiction over common law offences, that 
body logically protected the new order by extraordinary 
statutes, and it will probably be insisted, in behalf of the 
new order, that the statute can be maintained by virtue of 
the provisions of the Constitution, giving power to Con- 
gress ‘‘to provide for the general welfare of the United 
States ” and ‘‘ for carrying its powers into effect.” 

That provision of Section 5 of the Civil Service law to 
punish any person in the public service who shall wilfully 
and corruptly make any false statement relating to the per- 
sons included in the provisions of the Act is subversive of 
Liberty of Speech and Freedom of the Press. 

Vide Blackstone Comm., Tucker’s Appenpix. 


‘‘It is a fundamental principle of the Articles of the 
Federal Constitution that no power to punish detraction 
and slander should be claimed by the Federal Government, 
leaving it to the State Governments to exercise such juris- 
diction over the subjeet as their several Constitutions and 
laws permit.” 

: Tucker’s Blackstone, Vol. Ll., pp. 28, 29, Ap- 
pendiz. 


An Act similar in spirit and in constitutional infractions 
was passed in 1798 : 

‘* An Act was passed in Congress On the 14th of July, 
1798, whereby it was enacted that if any person shall write, 
print, utter or publish apy false or malicious writing 
against the Government of either House of Congress or the 
President with intent to defame them or either of them or 
bring them or either of them into contempt or disrepute, 
or to excite against them or either of them the hatred of 
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the good people of the United States, being thereof convicted 
before any Court of the United States, the person shall be 
punished by a fine not exceeding two thousand dollars or 
by imprisonment not exceeding two years. This Act was 
limited in its duration to the third day of March, 1801, 
the very day on which the period for which the President 
was elected was to expire and previous to which the event 
of the next Presidential election must be known.” 

Vide Vol. I1., Tucker’s Blackstone, p. 15, Ap- 

pendiz. 


This is the only precedent that can be recalled for the 
provision in the Civil Service Act concerning slander. 
The questions of the Freedom of the Press and the freedom 
of speech are always discussed together, and the laws on 
the subject are similar. In reference to the statute of 
1798, St. George Tucker, the learned editor of Tucker’s 
Blackstone (vide p. 15), says: 


‘«The consequences of this Act of 1798, as might 
have been foreseen, were a general astonishment and 
dissatisfaction among all those who considered the 
Government of the United States as a limited system 
of Government in its nature altogether federal and 
essentially different from all others which might lay 
‘ claims to unlimited powers. The constitutionality of 
the act was accordingly very generally denied or ques- 
tioned by them. It was alleged that to the freedom 
of speech and of the press the American nation is in- 
debted for its liberty, its happiness, its enlightened 
state—nay, more, for its existence. * * * It was 
said that if the genius of the Federal Constitution 
has vested the people of the United States with a cen- 
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sorial power, why was this scrutiny to be confined to 
the freedom of speech ?” 
Vide pp. 17, 29. 


This Act protects classes under Rule XV. whereby the 
Commissioners may give to any person examined a certifi- 
cate stating the grade which such person attained, and his 
proficiency in the several subjects as shown by the mark- 
ing. 

The person having a certificate under Rule XV. has a 
title distinguishing him from the masses, showing his 
grade, and that he belongs to a certain class with substan- 
tial and exclusive privileges over his fellow-citizens in ob- 
taining appointments and promotions under Section 7. 
He is protected with great tenderness from the scandals 
and lies of tie officers of the Government by the statute, 
Section 5, which the Commission enforce and the execu- 
tion whereof they supervise. 


b 


DEFINITIONS.—*‘ Title ” : 

evidence of right. 
Webster’s Dict. 

‘* Noble.”—Definition 3: Distinguished from the 
masses. | 

‘* Nobility.” —The collective body of titled and privileged 
classes of the State. 

Webster’s Dict., Def. 3. 

Congress has no power to grant titles of nobility. 

Section 7 of said Act provides, in effect, that after July, 
1883, no persons shall be appointed or enter or be promot- 
ed in either of said classes provided for in said Act until 
he has passed an examination under the Civil Service Act. 

The citizens are not only classified into grades upon ques- 
tions geographical, educational, personal and physical (Rule 


The instrument which is the 
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XVII., p. 72), not forgetting distinctions of age, of family 
and of sex, and a class who cannot hold office, but are com- 
pelled by statute, if they seek office, to submit to the in- 
dignity of a personal examination as to their capacity, hon- 
esty and fidelity to the Constitution by an irresponsible 
Board of Examiners instead of the President of the United 
States, or the heads of the departments. 

The eighth section, which provides that no person hab- 
itually using intoxicating liquors to excess is eligible to ap- 
pointment is unconstitutional. 

‘In the Constitutional Conveution it was moved to 
insert a clause to give Congress the power to make 
sumptuary laws, which passed in the negative.” 

1 Elliott’s Debates, 282. 


SECTION 10. Provides that the Senators and Members of 
Congress—the representatives of the people and the Con- 
stitutional advisers of the President—shall not reccommend 
any person to office. And provides, in effect, that the 
voice of the people cannot be heard concerning the quali- 
fications and fitness of their public servants to be appointed 
through their constitutional representatives. 


SEcTION 15. Provides that every or any person found 
guilty of violating any of the provisions of the four preced- 
ing sections (11, 12, 13 and 14) shall be punished by fine 
and imprisonment. 

Under the provisions of this section the highest officers 
—President, a Justice of the Supreme Court or any other 
’ officer of the Government who gives a dollar to any officer 
of the Guvernment to print ballots or pay the expenses of 
a mass meeting is liable to be found guilty of a misde- 
meanor punishable by fine and imprisonment. 

Vide Tucker’s Bl. Vol. 11., pp. 28, 29, Appendiz. 
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The provision that no judicial officer of the United States 
shall solicit or receive any contribution for a political pur- 
pose from any officer of the Government, and that any ju- 
dicial officer violating these provisions shall be deemed 
guilty of a misdemeanor and be punished by fine of not 
less than one thousand dollars and imprisonment not ex- 
ceeding three years, together with the provisions and the 
divers rules and powers of the Act authorizing the officers 
of the Executive Department and the Commissioners and 
their Examiners to enforce and carry the Act into effect, 
threaten the independence of the Judicial Department. 

Because the Executive and Legislative Departments, 
with all the machinery of the Government, by the agency 
of the Commissioners acting under joint authority from 
these departments, may, by false testimony and under 
color of an unconstitutional law put a Justice of the high- 
est Court in the land on trial. The Judges cannot be 
threathened or put on trial without encroaching upon the 
independence of the Courts. 

And the Commissioners have taken upon themselves the 
duty of enforcing the Act, and have appointed and de- 
clared it to be the duty of the Chief Examiner to report any 
irregularities under the same. 

Congress cannot delegate the duty of supervision over 
the departments to anybody. 

This constitutes a censorship over the highest depart- 
ments wherein the sovereignty is lodged. 

Congress has no power over the judicial officers of the 
Government or to enact any law giving the Commissioners 
supervisory, inquisitorial or censorial powers to enforce its 
provisions, penal, punitory and vindictive. Nor can it ex- 
ercise, or delegate to anybody, inquisitorial or censorial 
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the Judicial Departments, or over the people, because it 
is the right, the privilege of the citizen, of a Republic, to 
exercise this sovereignty, which is his birthright, and to be 
free. 


The Civil Service Commission is a Commission appointed 
by the President by and with the advice of the Sen- 
ate ; the President can remove the Commissioners, but a 
careful consideration of the law shows that he has no 
control over them in other respects ; that his power was ex- 
hansted when he approved the rules, and the rules he 
made were prescribed and dictated by the Legislature. 

It reports to Congress ; in form, it 1s true, to the Presi- 
dent, but only “ for transmission to Congress.” 

The law constituting the Commission relates to every 
officer of the Government who is directed to aid them in 
all proper ways, and makes them auxiliaries to and under 
the Commissioners. 

It also provides for the punishment of any officers of the 
Government, including Judges of the Supreme Court, who 
may subscribe to any political object; and the Commis- 
sioners are taking active steps to enforce the law by the 
Chief Examiner and are directing him to inform them 
touching any irregularities in reference to the law. 

Under its provisions they can prosecute a Judge of the 
Supreme Court for giving a dollar to one of his clerks to 
pay his share of the expenses of printing and distributing 
ballots or of holding a mass meeting. 

The Commissioners limit the power of the people by 
limiting the powers of the President to carry out the will 
of the people to remove or appoint the officers of the Gov- 
ernment, and deny the people the control of the public 
servants. 
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They limit the right of the people by limiting their 
qualifications and right to be nominated and appointed to 
offices of trust and emolument under the Government. 

They limit and infringe the rights of the people by lim- 
iting and threatening the independence of the Judicial 
Department by assuming censorial powers in the enforce- 
ment of the penal sections of the Civil Service Act, pro- 
viding a punishment for an innocent act in violation of no 
existing law by excessive fines and cruel and unusual pun- 
ishment. 

They limit the power of the people by denying citizens 
in office the right to render political services, to carry out 
the will of the people, and by restraining the Senators and 
members of the House of Representatives, their constitu- 
tional agents, from representing them in recommending 
citizens for nomination and appointment to office. 

The Commissioners infringe and encroach upon the con- 
stitutional rights of the people by executing powers lodged 
by the people in the Executive Department, by virtue of 
the powers delegated to them by the Legislative Depart- 
ment, confusing the powers and offices of the several de- 
partments, and are destroying the checks and balances of 
the Constitution. 


And 

The Commissioners deprive the ballot of its force in the 
direction and control of the Republic by limiting the 
powers of the President, and limiting the duties of the 
representatives of the people in the House of Representa- 
tives and in the Senate. 

The provisions and rules that a citizen cannot be ap- 
pointed to an office without submitting to the degradation 
of making a personal and formal application in writing, 
and of being subjected to the indignity of an examination 
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by the irresponsible agents of the Commission, and of re- 
ceiving certification from them as to his fitness, are repug- 
nant to republican government. 

The Constitution prescribes no qualifications except that | 
the President shall be a natural-born citizen, his age, the 
age of the Senators and Representative in Congress. 

Nor has the Government or its officers power to require 
qualifications, except possibly in the army or navy or in the 
courts. 

Constitution, Sec. 8, Subds, 12 and 13. 


Every citizen is qualified and has the mght to be quali- 
fied, and have the capacity to be nominated and appointed 
to an office. 

The act limits the power of nomination and appointment 
—to a limited number—by establishing geographical, per- 
sonal and educational qualification of the citizens, whereas 
the Constitution gives them the widest possible range 
without limitation, and the only questions which ought to 
be considered, even by the Executive Department, are : 

‘*Is he honest ? 

Is he capable ? 

Is he faithful to the Constitution ?” 
Jefferson. 


‘‘ The limitation of power, the frequency of elec- 
tions by the body of the people, the capacity of every 
individual citizen to be elected to any public office 
to which his talents and integrity may recommend 
him, and the responsibility of every public agent to 
his constituents, the people, for his conduct, are the 
distinguishing features of a representative democracy.” 

Vide Tucker’s Blackstone, Appendix, Vol. 1, 
pages 37, 38, 39, 40. 
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‘**As long as office is open to all men and no constitu- 
tional rank is established, it is true republicanism.” 
Alexander Hamilton, Yates’ Minutes, Const. 
Con., 499, Elliot’s Debates. 


‘<In the United States there is but one order.” 
U. Pinkney, Proceedings of the Const. Conven- 
tion, Elliot’s Debates, 485 Yates’ Minutes. 


‘*Who are to be the objects of the popular choice ? 
Every citizen whose merits may recommend him to the 
esteem and confidence of his country. No qualification 
of wealth or civil profession is permitted to fetter the judg- 
ment or disappoint the inclination of the people.” 

James Madison, No. L VII, Federalist. 


‘*It is indispensably necessary to the very existence of 
democracy that there be a perfect equality of rigiuts among 
the citizens.” 

Tucker's Blackstone, Appendiz, Vol. 1, p. 28. 
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And your petitioner shows that these 
are the questions under the Civil Ser- 
vice Commission, determining the quali- 
fications of a citizen for office. 


Question 6. Page 119 Commissioner’s Report to Con- 
gress, January, 1885. 

‘‘Submit a sketch of a memoir, with illustrative 
diagrams showing the latest results of observations on 
the frequency and distribution of auroras over the 
Northern hemisphere.” 

‘‘Submit a sketch of a memoir, on the various 
methods of determining the heights of clouds and the 
results of actual observation on this subject.” 

And that the following is a question which an irrespon- 
sible Examiner might ask—which, for a sinister purpose, 
he might put in the hands of a surgical Civil Rights opera- 
tor or Civil Service Examiner: 

‘* Solve the equation of the fifth degree.” 

[ Newcomb’s Algebra for Colleges, page 417, Section 342, 
Book XIIL.: 

‘* $42. Equations which can be solved. If the de- 
gree of the equation is not higher than the fourth, it 
is always possible to express the root algebraically as a 
function of the coefficients. 

‘But if the equation is of the fifth or any higher 
degree, it is not possible to express the value of the 
root of the general equation by any algebraic formule 
whatever. 

‘‘This important theorum was first demonstrated 
by Abel in 1825.” ] 

Question 3, page 98: 
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‘Into what co-ordinate branches is the Government 
divided and what are the principal functions of each?” 

It may be said that the Commission is honestly executed, 
but the Commissioners are mortal, and the most distin- 
guished member of that body as originally constituted has 
resigned. 

The Constitution itself, and every clause thereof, is a 
right and a barrier to protect the rights, privileges and im- 
munities of the citizen, and every infringement thereof is 
an injury and a grievance to every citizen, and every indi- 
vidual has the right to a remedy to redress his grievance. 

Bil. Com., 141, 142. 


And Blackstone classifies the Constitution and Parlia- 
ment as civil privileges. 
Bil. Com., 128, 141, 142, 143. 


And ‘these reserved rights are among the powers not 
delegated to the United States by the Constitution, but re- 
served to the States respectively or to the people. 

Art. 1X., Amendment to Constitution. 


And the rights, privileges and immunities of an Ameri- 
can citizen, melude his right to have the government ad- 
ministered in accordance @vith the Constitution, and his 
right to have redress for any infringement upon his rights 
as a citizen according to the common law by any of the 
servants of the Government. , 

The Constitution is a warrant from the citizen preserib- 
ing the duties and limiting the powers of the public ser- 
vants in the several departments of the Government, which 
duties and powers can be qualified or revoked by the citi- 
zen by virtue of his sovereignty. 
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And the citizen has delegated no power to Congress to 
limit*or qualify his civil rights. 

Any official, or his agent, or servant concerned in unwar- 
ranted acts in defiance of the letter and spirit of the Con- 
stitution, or assuming the power to limit and qualify the 
civil rights of his master, is guilty of an impudent usurpa- 
tion and contempt of sovereign authority. 

Any limitation of the rights, privileges and immunities 
or liberties of a citizen, or any interference therewith by 
the Government, is usurpation and an infringement of the 
sovereignty of the people and unwarranted by any clause 
or provision in the Constitution. The Government has no 
power to limit or define his reserved rights. The ultimate 
sovereignty is in the citizen and not in the Government. 
This is an essential feature of a republican form of govern- 
ment. Lodge the sovereignty in the Government and the 
liberty of every man is at its mercy. 

The citizen is a part of the body politic ; he made the 
Constitution. Congress cannot limit his rights. The 
Constitution did not make the citizen; nor define his 
rights. The Constitution is a subordinate right to protect 
his rights, privileges and immunities (1 Bl. Comm., 128, 
141), which rights are, and he is a citizen, according to 
the common law. He is not bound to submit to the 
indignity of seeking office, or to submit his qualifications 
to the inquisitorial powers of any body, created by the 
Legislative Department, because the sovereign power to 
judge his qualifications, to nominate and: appoint him, is 
lodged by the people in the Executive and in the Senate. 


‘‘ Where the sovereign power is lodged there it must 
remain. 
Cooley on Const. Lim., 117%. 
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The limitation and political division of the Executive 
and Legislative power is one of the rights of a citizer® 
Bl. Comm., 141. 


And the right of petition, 
Bl. Comm., 128. 


He hath the civil right equal to the civil right of any 
other citizen to hold office, subject only to the limitation 
specified in the Constitution, and if the President seeks to 
nominate him he has the right to be nominated, and by and 
with the advice and consent of the Senate, to be appointed 
to an eflice subject to no other limitation whatsoever. He 
has the right to reider political service to his country, to 
take part in politics, to pay money to print ballots, and to 
defray the expenses of meetings when the mass of the peo- 
ple peaceably assemble, to use his influence with all his fel- 
low citizens for political purposes, and his political life is 
not extinguished nor his liberties forfeited by accepting 
office. 

While in office the citizen possesses all his civil and politi- 
eal rights. The Executive can, it is true, remove him 
without cause. But no clause ean be found in the Consti- 
tution delegating power to Congress or to the Executive to 
restrain his political activity, or to interfere therewith. 


De Tocqueville hath said : 

‘* Whenever the political laws of the United States 
are to be discussed it is with the doctrine of the sov- 
ereignty of the people that we must begin.” 

De Tocqueville, Chap. 1V. 


The rights, privileges and immunities of a citizen are 
the rights, privileges and immunities mentioned in the 
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statute, giving the Circuit Court jurisdiction to redress the 
deprivation under color of any law of any right, privilege 
or immunity secured by the Constitution of the United 
States. 

R. S., Chap. %, Page 111. 


And are so declared therein in recognition and affirmation 
of the common law. 

His rights, according to the common law, are the rights, 
privileges and immunities which the Constitution is made 
to defend, and are no more nor less than the liberties of the 
people ; and are the rights, privileges and immunities of 
the liberties of the people assented to by King Charles L.; 
and are the rights, privileges and immunities declared in the 
bill of rights delivered by the Lords and Commons to the 
Prince and Princess of Orange, on February 13th, 1688, 
when they became King and Queen ; wherein— 

‘*They claim and demand and insist upon all and 
singalar the premises as their undoubted rights and 
liberties.” 

And are the rights, privileges and immunities recognized 
in the Acts of Parliament recognizing the rights and lib- 
erties asserted and claimed to be the true, ancient indubit- 
able rights of the ‘people of the kingdom—the birthright 
of the people according to the common law ; and are ‘‘ the 
rights, privileges and immunities declared as the rights of 
all Englishmen, usually called their liberties—and are 
coeval with the English Constitution—the birthright of 
every Englishman” and of the citizen of the United 
States according to the common law. 

And added thereto is the sovereignty or political power 
which he gained by the war of the Revolution, whereby the 
people became possessed of the sovereignty or political 
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power lodged in the Crown and Parliament, and every 
citizen became sovereign and possessed of the right of his 
share thereof. 

The sovereignty under the English Government is lodged 
in the Crown and Parliament. 

In the United States the sovereignty or political power 
is distributed, to wit : 


1. The powers delegated to the Legislative, Executive and 
Judicial Departments of the General Government, 
which departments are separate and distinct. 


2. The powers reserved to the States respectively or to the 
people, preserved by the Ninth and Tenth Articles of 
the Amendments to the Constitution. 


Art. IX, 
‘‘The enumeration in the Constitution of certain 
rights shall not be construed to deny or disparage 
others retained by the people.” 


Art. X. 
“The powers not delegated by the Constitution nor 
prohibited by it to the States are reserved to the States 
respectively or to the people.” 


The sovereignty or political power retained by the peo- 
ple is in the citizen and the sovereignty delegated to the 
Government is subordinate and auxiliary thereto. 

By virtue of the sovereignty of the citizen he can limit or 
qualify the powers delegated to the several departments 
under the Constitution, or abolish the Constitution and 
the departments altogether. 


————, ee | 
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The sovereignty of the citizen like the rod of Aaron will 
swallow all the rest. 

These are the natural rights, liberties, powers or sover- 
eignty of a citizen which are not delegated in the Articles 
of the Constitution. And one of his rights is the constitu- 
tional limitation of the powers of the Legislative and Ex- 
ecutive Departments ‘‘ by bounds so certain that it is im- 
probable that they should either mistake or exceed them 
without the consent of the people.” 

1 Bl. Com., 149, 141. 


‘Or that laws would be enacted destructive of the gen- 


eral liberty.” 
1 Bl. Com., 141, 143. 


The citizen hath exclusive powers inquisitorial, censorial 
and supervisory over the public servants in the several de- 
partments becanse of his right to have the Government ad- 
ministered according to the Constitution, and to guard 
against the encroachments of legislative and executive 
power in order to have his liberties defended and the rights 
and powers of public officials defined and limited ; and the 
Constitution and every clause thereof is his right. 

1 Bl. Com., 140, 141. 


‘‘The Constitution, however, and the provisions thereof, 
are merely auxiliary and subordinate rights or privileges to 
protect and defend his rights, privileges and immunities as 
a citizen according to the common law, and his sovereignty 
as a citizen of the Republic. 

And among these rights is the right of redress, for, saith 
Blackstone : 

‘‘In vain would these rights be declared, ascer- 
tained and protected by the dead letter of the law if 
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And the case of Rex v. Badcock, 6 East., at 359, grant- 
ing a ‘writ against persons exercising the offices of Com- 
missioners of the Paving Act, to whom a power was given 
of imposing rates and taxes, for that was greater than the 
law could give,” is a case in point. 

And in the case of The People ex rel. Boltzer v. Daley et 
al., Trustees of the Village of Edgewater, 22, N. Y. W. 
Digest, 171, it was held * * * * That relator was entitled 
to maintain these [mandamus] proceedings, for it is only 
when the application for the writ is made to secure some 
personal or private redress that the applicant must be 
shown to be interested in obtaining it before the writ can 
be directed to issue. ‘That where the act omitted to be 
performed affects the public interests generally, and all 
citizens are equally concerned in securing its performance, 
it is sufficient to support the application that the applicant 
is a citizen and entitled to insist upon the execution of the 


laws of the State.” 

In the case of The People ex rel. &c., v. The Comms. of 
Highways, 19 Wend., 56, Cowen, J., said: **In the mat- 
ter of a public right any citizen of the State may be a re- 
lator in an application for a writ to enforce the execution 
of the common law where he has no interest beyond that 
of any other citizen of the State. 

‘*In cases to enforce some matter of private interest the 
title to relief at the suit of the relator must appear; ina 
matter of public right, however, the people is the real 
party. In such cases the wrongful act is no more the con- 
cern of one citizen than another. It is the right of every 
citizen to see that a public grievance be remedied. 

“In Rex v. White, Rep. Temp. Hardwicke, 92, speak- 
ing of mandamus for a public as distinguished from a 
private object, Lord Hardwicke said: ‘The reason why 


47 


we grant these writs is to prevent a failure of justice and 
for the execution of the common law or of some statute or 
the King’s charter.’ 

‘* In case of an information in the nature of a quo war- 
ranto at the instance of a private individual who had no 
connection with the corporation, Rex v. Brown, 3 T. R., 
574, held, that his interest was sufficeint because ‘the ap- 
plication was made to enforce a feneral Act of Parlia- 
ment.’ ” 

The erection of an illegal commission or the failure of 
the executive to execute his duties is a grievance, and of a 
nature calling for the petition of right. 

In the bill of rights and declaration to William and 
Mary, 1688, it was declared ‘‘that the commission for 
erecting the late Court of Commissioners for ecclesiastical 
causes, and all commissions and courts of like nature, are 


illegal, as well as the pretended power of the King to dis- 
pense with the execution of the laws.” 
Tomlinson’s Law Diet., ** Liberty.” 


And your petitioner shows that the Court can give re- 
dress, because among the rights of individuals is the right 
of redress, for, saith Blackstone : 

‘*In vain would these rights be declared, ascer- 
tained and protected by the dead letter of the law, if 
the Constitution had provided no method to secure 
their actual enjoyment”: (und among their subor- 
dinate rights is) “the limitation of the King’s pre- 
rogative, by bounds so certain that he should not 
either mistake or exceed them without the consent of 
the people.” (Among the subordinate rights of the 
subject is also included) ‘*the Constitution, powers 
and privileges of Parliament, in order to keep the 
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Legislative power in health and vigor, so as to make it 
improbable that laws could be enacted destructive to 


general liberty.’ 
1 Bl. Comm. (141). 


‘Upon principle, whenever the Common Law imposes 
a duty and no other remedy can be shown to exist, or only 
one, the Court will interfere by mandamus.” 
Judgm., 12 A. & F., 266. 


‘And under the same rule the Court would issue any 
other proper writ. 
And ina proper case it would be the duty of the Court 
to invent one. 
In the early times the chief employment of the Chancel- 
lor must have been drawing new writs.” 
3 Bl. Comm., 51. 


And it is provided by statute (Wesf 2, 13 Hdw.) that— 
‘* Whensoever from thenceforth in one case a writ 
shall be found in the chancery, and a like case requir- 
ing like remedy no precedent of a writ can be found, a 
writ shall be framed by consent of the learned in the 
law lest it happen for the future that the Court of our 
Lord of the King be deticient in denying justice to 
the suitors,” 
Bl. Comm., Vol. 3, p. 51. 


A statute which should deprive a party of all legal 
remedy would necessarily be void. 
Potter’s Dwarris on Statutes 474. 
(uurty on Const, Lim., 289. 
. Oatman v. Bird, 15 Wis,, 28. 
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The Legislature cannot take away all remedy. 
Cooley on C. L., 554; vide cases cited in note. 
Dartmouth Colt. v. Underwood, 4 Wheat., 510. 


The legislative power to limit the equal civil rights of a 
citizen should be restrained. 

‘Tt is the plan of the Constitution to restrain the 
Legislative Departments and to subject their acts to 
judicial decision whenever it appears that such acts in- 
fringe Constitutional limits, and without this check 
no certain limits would exist of legislative power.” 

Daniel Webster. 


To same effect see 
Taylor vy. Porter 4 Hill, 140, 


‘Tf a citizen has a right he must have a remedy if he is 
injured, and it is a vain thing for a man toimagine a right 
without a remedy.” 

Johnson v. Sutton, 1 T. R., 312. 


And ‘It is necessary to restrain legislative power. 
As its bare will can give being to the laws, so its bare 
will can also annihilate them, and if I may be per- 
mitted the expression, can change the Constitution as 
God created light.” 


De Lolme, Sec. 585—B. 2, Ch. 2. 


‘* The want of a proper barrier between the several 
powers of the Government as contemplated in the 
theory of the Constitution, hath left both the Execu- 
tive and Judiciary Departments [in the opinion of 
Mr. Jefferson, Notes on Virginia, 215 Paris Edition] 
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‘dependent on the legislative for {their subsistence in 
office, and some of them for their continuance in it.’ 
‘If, therefore, the legislative assumes executive and 
judiciary powers, no opposition is likely to be made, 
nor if made, can it be effectual, because in that case 
they "ay put their proceedings in the form of an Act 
which will render them obligatory on the other 
branches.’ ” 

Vide St. George Tucker, 1 Tucker's Black- 

stone, appendix, Vol. 1, page 81. 


And your petitioner further saith : 

This petition is, in fact, also an information presented 
herewith, adapting itself to the forms of the court and the 
rules and practice of the Courts, which is the practice 
of the King’s Bench and the English Court of Chancery, 
in the nature of an information for a writ in the nature 
of a quo warranto, because the proceeding and writ 
will give the petitioner a remedy, and is a proper writ ; 
but the petition is also in form, as well as in substance, a 
petition of right, and the Court is bound to receive it, hear 
and consider it, although it hath the power to deny it; yet, 
if the petioner hath shown a grievance, the Court is bound 
to redress it, without regarding the forms of proceedure. 

This is not an action sounding in damages, but a petition 
for redress. 

In a petition of right, where the petitioner hath shown 
a case and a grievance, the duties of a Court become active 
and it will take control and direction of the proeeedings 
therein. © 

The rights, privileges and immunities specified in the 
United States Revised Statutes, giving this Court jurisdic- 
tion to redress the deprivation under color of any law, of 
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any right, privilege or immunity secured by the Constitu- 
tion of the United States, are so specified in affirmation of 
the common law ; and are the rights, privileges and immu- 
nities declared as the rights of all Englishmen, usually 
called their liberties, and are coeval with the English Con- 
stitution. | 

R. S., Chap. 7, page 111. 

1 Bl. Comm., (128) (141). 


The United States Statute gives an action or right of re- 
dress, by implication recognizes and makes the infringe- 
ment of a right a grievance. 


‘* The Petition of Right was a Parliamentary declara- 
tion of the liberties of the people, assented to by King 
Charles the First. Then succeeded the Billof Rights, 
delivered by the Lord and Commons to the Prince and 
Princess of Orange, February 13th, 1688, when they 
became King and Queen, which declaration concludes 
with these remarkable words, ‘and they claim, de- 
mand and insist upon all and singular the premises as 
their undoubted rights and liberties.’ And the Act of 
Parliament enacting the same recognizes the rights 
and liberties asserted and claimed ‘to be the true, an- 
cient and indubitable rights of the people of the King- 
dom, the birthright of the people of England, accord- 
ing to the Common Law.’” 

Bl. Comm., (128). 


And among the rights is the right of redress, for, saith 
Blackstone : 


‘*In vain would these rights be declared, ascertained 
and protected by the dead letter of the law if the Con- 
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stitution had provided no method to secure their actual 
enjoyment ”; (and among their subordinate rights, is) 
‘‘the limitation of the King’s prerogative, by bounds 
so certain, that he should not either mistake or exceed 
them without the consent of the people.” (Among 
the subordinate rights of the subject is also included) 
‘‘the Constitution, powers and privileges of Parlia- 
ment, in order to keep the legislative power in health 
and vigor, so as to make it improbable that laws could 
be enacted destructive to general liberty.” 
Bl. Comm., 141. 


‘If there should be any uncommon injury or in- 
fringement of the rights above mentioned, where the 
ordinary course of the law istoo defective, there still 
remains a fourth subordinate right appertaining to 
every individual, the right of petition to the King or 
either House of Parliament for redress.”’ 

Li. Comm, (143). 


Any infringement of the constitutional rights of a citi- 
zen is a grievance. 
bl. Comm. (128) (149) (143). 


And anylimitation of the powers vested in the Execu- 
tive Department by the people in the Constitution, or any 
infringement of the rights, privileges and immunities of a 
citizen which are guaranteed by its provisions, or the 
rights, privileges and immunities which are his rights, 
privileges and immunities reserved to him as one of the 
people in the Constitution, or his rights, privileges and im- 
munities, according to the common law, is a grievance. 

Bl. Comm, (148) (144). 
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And if there should be any uncommon injury or in- 
fringement of these rights where the ordinary course of 
law is too defective to reach, there remains the right of 
petition, pertaining to every individual, for redress. 

Bil. Comm, (428) (141). 


‘‘The right of petition is incident to republican 


government.” 
Story’s Const., 1994, 1995. 


‘‘ The only question is as to the grievance to be re- 
dressed. It is to be understood that the right is to 
petition the ‘Government’; this must mean to ad- 
dress the petition to the appropriate department ; to 
Congress, the Executive or the Judiciary, according 
to their respective jurisdictions as prescribed by the 
Constitution and laws.” 

Sec. 248, Paschal’s Ann. Const., 256. 


‘‘The question of jurisdiction and of right must 
always determine whether the redress sought can be 
granted.” 

lhid. 


‘‘The only question is as to the grievance, to be re- 
dressed.” 


lhid. 


‘If a public officer concerns in an unconstitutional 
act he is guilty of usurpation and contempt of sover- 
eign authority which has forbidden him to pass the 
bounds prescribed by the Constitution. | He has vio- 
lated his oath. To omit him at the next election is 
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not adequate punishment. Abuse of power is despot- 
ism, and the democracy that does not guard against it 
is defective. 

‘‘Tf in any department of Government a man may 
abuse or exceed his power...... The right of one 
man is at the mercy of another.” 

Vide Appendia to Tucker's Blackstone, pages 
22, 27, Vol. 1. 

‘Nor can it be supposed with any shadow of reason, 
that in a Government established by the authority of the 
people it could ever be their intention to deprive them- 
selves of the means of applying a remedy to abuses of un- 
faithful agents.” 

Nt. George Tucker, Tucker’s Blackstone, Ap- 


pendia, page 20), 


The petition is to the sovereignty or political power, 
In England the Government is omnipotent and sovereignty 
is in the Crown and Parliament. In the United States 
Constitution the political power or sovereignty is dis- 
tributed and lodged in the President, the Senate and 
House of Representatives, and the Judicial Department. 

The petition must be heard by that department wherein 
the sovereignty or political power to give redress is lodged 
by the people. 


JOHN QuINCcY ADAMS: 


“The right of petition is a natural right of man 
not granted by the Constitution. It cannot be 
abridged or limited. <A petition is a supplication. 
Kor what? for relief from those who have the power 
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to give relief and who are placed in a situation to at- 
tend to the cry of distress. 
‘*It was a right which could not be denied to the 
poorest, the humblest, and the most wretched. 
‘*It was a right which could not be refused to the 
most vile, most abandoned, or most infamous.” 
Petition Deb. Cong., Feby., 1837. 


‘The right of the people to petition the Government 
for a redress of grievances is a necessary result of the 
rights of being a free citizen. It is a simple, primitive 
and natural right.” 

Cooley on Const. Lim., 349. 
Potter’s Dwarris on Statutes and Con., 536. 


‘Tt isa right, which in a Republican form of govern- 
ment results from the very nature of its structure and in- 
stitutions.” 

Story on Cons., See, 1894. 


‘* It is impossible that it should be practically denied 
until the spirit of liberty had wholly disappeared ; and the 
people had become so servile and debased, as to be unfit to 
exercise any of the privileges of freemen.” 

Potter’s Dwarris Stat. and Con., 536. 


‘* In difficult times it shows itself in its full magnitude, 
it isa saered right, serves as a safety valve, and gives to 
representatives or other bodies the most valuable informa- 
tion. It may right many a wrong. and the deprivation of 
it would at once be felt by every freeman as a degrada- 
tion.” 

Cooley, Con. Lim., 349. 


‘ 
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The Government. 

‘* By the Constitution, legislative, judicial and exe- 
cutive powers of the Government are created distinct 
and independent; each is intrusted with a portion 
of the sovereign authority within the sphere of its pre- 
scribed duties and powers.” 

Tiffany’s American Theory, 62 
Potter’s Dwarris Stat. and Con., 333. 


‘* The Judicial Department has supreme authority to in- 
terpret and apply those laws to the right of every individual 
and subject within its jurisdiction.” ; 

Potter’s Dwarris Stat. and Con., 334. 
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In the matters of several petitions to 
Congress concerning negroes held in 
bondage, this petitioner cites divers 
opinions. 


Deb. Céng., Dec., 1837. 
ad 

Senator Roane, Virginia: ‘‘ The petition must 
be for the redress of grievances, grievances to which 
the law-making power can apply a remedy, and not 
only be sent to a tribunal competent to hear them, but 
must relate to a subject upon which that tribunal can 
legally and authoritatively act.” 

‘‘SenaTorR DAvis, Mass.: ‘‘ It is due to the coun- 
try to meet the subject of the petition with delibera- 
tion and to send forth reasons for rejection of the 
prayer.” 

Henry Cray, Senator from Kentucky: ‘‘ The 
petitions must be received. But is this all? There 
must be deliberation on the question. To receive and 
not deliberate is denial of the right. Argument, in- 
quiry, reasoning, consideration and deliberation lay at 
the very bottom of all our free institutions.” 

In the matter of petition of Quakers to abolish slavery in 
Dist. Columbia. 


Petition. Deb. Con., 179%, Nov. H. R. 


Mr. GALLATIN (ALBERT), Pa.: ‘* No petition 
should be rejected without examination and discus- 
sion, unless expressed in indecent terms. 

‘‘ Without examination and discussion it was im- 
possible to be able to form a sound judgment.” 
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Mr. Bayarp, Jamzs A., Delaware: ‘‘ The petition, 
whether the contents be right or wrong, reasonable or 
unreasonable, should be received, considered and de- 
termined. Should have the fullest consideration.” 

The petition was received and referred. 


Deb. Con., 1837. 

CaLEB CUSHING, Mass.: ‘‘ Freedom of speech, 

opinion, petition. 

‘These rights the Constitution did not give. The 
Constitution rightly regards them as pre-existing 
rights. All that the Constitution does is to provide 
that these rights no power on earth shall alter, abrogate, 
or abridge. 

‘The right of petition, like the liberty of conscience 
and the press, is not a right given by the Constitu- 
tion, but an original right of the constituent people of 
the United States, and one which they never parted 
with, but in their compact saved from all abridgment 
and limitation forever. The right of petition includes 
the correlative right that it shall be received and con- 
sidered. 

‘Its denial would be a curtailment of the constitu- 
tional rights of the people. The right appertains to 
the petitioner, not the subject-matter ; the obligation 
to receive is a corresponding duty.” 

In construction of constitutional rights it is held that 
contemporary history and contemporary interpretations 
may be called in to aid in arriving at just conclusions. 

Dwarris, page 675, citing. 
Stuart vs. Laird, 2 Cranch., 399. 


J. P. Kina. Senator from Ga.: ‘ [he right to peti- 
tion includes the right, if the petition is signed by a 
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citizen or citizens of the United States, and touching 
their interests as such, to have it received and consid- 
ered.” 

DANIEL WEBSTER, Senator from Mass.: debate in 
Congress, March 1856: ‘‘ The people feel oppression 
and know when they are aggrieved. They present their 
complaints in the form of a petition. This is their 
right. We are bound respectfully to consider it. The 
constitutional right of petition is not at the mercy of 
our discretion. The constitutional right to petition 
carries with it a corresponding duty that it shall be 
received.” 

Senator BucHaNnan, Jbid.: ‘* These rights and du- 
ties are reciprocal. Refuse to receive and consider it 
and you deny the right of petition.” 


The question was solemnly determined by the Senate of 
the United States, to wit, that the petition shall be re- 
ceived, January 21st, 1805—19 States in the affirmative ; 9 
States negative. 

‘To receive the petition, and deny investigation 
and consideration in the accustomed forms of proceed- 
ing, is equivalent to a rejection of the petition. 

‘If we are bound to receive we are bound to hear 
and consider ; an abrupt and premature rejection of 
the right to petition is a denial vf everything belong- 
ing to the right which is of any importance.” 

Senator Prentiss of Vermont. /did. 


‘‘No petition can constitutionally be rejected and 
refusd a hearing on account of the nature of the sub- 
ject of which it treats unless the subject be obviously 
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and unquestionably beyond the constitutional powers 
of Congresss.” 
SAMUEL PRENTIss, Senator from Vermont. 
bid. 


‘«'The respectful mode of considering the petition, 
the proper mode, is the ordinary mode.” 
DANIEL WEBSTER. 


‘With this limitation of the right, it belongs ex- 
clusively to the petitioners themselves to judge of the 
subject matter.” 

SAMUEL PRENTISS, Senator from Vermont. 
Lhid. 


‘© A petition clearly unconstitutional, as to abridge 
the freedom of the press or respecting an establish- 
ment of religion, should be rejected. Doubtful cases 
should be received, because doubtful cases ought not 
to be decided without consideration.” 

DANIEL WEBSTER, Senator Mass. Debates in 
Congress, 1836. 


March 9th, 1836, on question, ‘Shall the petition be 
received ?” it was decided by the Senate in the affirmative. 

Yeas, 36. Nays, 10. 

Among the yeas were Benton, Buchanan, Clay, Clayton, 
Crittendon, Ewing (Ohio), Grundy, Hill (N. H.), Davis 
(Mass.), Southard, Tallmadge, Daniel Webster, Silas 
Wright. , 

Among the nays were Calhoun, Nicholas and Benton. 


And he further saith, that the Court has jurisdiction to 
receive and consider a petition of right, because the 
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judicial power extends to all cases in law dnd equity aris- 
ing under the Constitution. 
Christian y. State of Georgia, 2 Dall., 419. 


And the clause in the Constitution preserving the right 
of petition by implication extended all the judicial powers 
then existing of the English Parliament necessary to en- 
force it. Upon the division of the powers of tiie Govern- 
ment under the Constitution into Legislative, Executive 
and Judicial, this Court succeeded to all parliamentary 
powers of a judicial nature. This Court also inherited and 
succeeded to all the powers of the old National Council— 
that of a supreme tribunal of justice for the trial of great 
causes. 

Vide Stubbs’ Const. Hist., Vol. L11., Ch. XV., 
p. 239. 

In England under the British Constitution the petition 
was made to Parliament in its judicial and not in its 
legislative character. The King and Parliament were | 
tribunals of law. The High Court of Parliament had for 
antecedents the ancient Court and Council of the King. 
All petitions of right to the crown must first go before the 
Chancellor. All petitions were examined by the Court and 
Judges to which the matters in question belonged. 

‘‘Under the English Constitution, the petitions 
were made to Parliament and the Crown as tribunals 
of justice or courts of law rather than to Parliament 
as a legislative body.” 

‘The third attribute of the old National Council, 
that of a supreme tribunal of justice for the determina- 
tion of great causes, was never shared by the Com- 
mons.” 

Stubbs’ Const. Hist. of England, Vol. 11., 
Chap. X V., page 259. 
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‘* This resulted, however, from the fact that the sys- 
tem of petition to the King or Council had been per- 
fected before the Commons were called to Parliament; 
and thus the whole subject of judicature belongs to 
the history of the Royal Council rather than that of 
Parliament strictly so called. 


‘‘The High Court of Parliament had for one of its 
historical antecedents the ancient Court and Council 
of the King, which was as certainly the parent of the 
House of Lord as the shire system was of the House of 
Commons.” 

3 Stubbs, 265. 


‘*The King’s Court had, in its judicial capacity, 
been the germ of the whole higher judicial system of 
the country, as well as of the Parliamentary and finan- 
cial machinery.” 

Id., 265. 


§ 230. ‘*The special circle of Sapientes—Council- 
lors and Judges—to which Henry II. reserved the de- 
cisions of knotty questions of finance and law was 
perhaps the first germ of the late Council.” 


“The Supremum or Supremum Concilium, to 
which jointly with the King’s letters and petitions, 
clearly compose the great men of the Regency: Wil- 
liam Marshall the Rector Regis e¢ regnis et regni, 
Gerato the Legate, Peter Des Roches the Justiciar 
Chancellor, Vice-Chancellor and ‘Treasurer.” 

Id., 266, § 230. 


‘* From the accession of Henry ILI. a Council comes 
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into prominence which seems to contain the whole 
judicial staff.” 
Id., 267. 


‘‘In the eighth year of Edward I. it was ordered 
that all petitions should be examined by the Judges of 
the Court to which the matters in question properly be- 
longed. 273, VII., and note Ryley’s Pl., p. 442.” 


**In the early years of Edward I. the Parliament 


had acted as a Supreme Court of Justice.” _ 
Stubbs’ Hist., Vol. I1., p. 249. 


‘* Aud as a High Court of Justice heard the com- 
plaints of the King against individuals, and where a 
case was brought against the King himself, it must 
begin with a petition of right and not as between sub- 
jects, with a writ; and the lawyers recognized the 
King’s Court as one of those powers which are above 
the King himself.” 

Vide p. 256, Vol. J1., Ryley’s Pl. (A. D. 
1223.) 


And it appeareth that— 


‘* Because the gentlemen who come to the King’s 
Parliament are often delayed and subjected to great 
grievances, because of the multitude of petitions be- 
fore the King, which can be expedited by the Chan- 
cellor and Justices, it is provided that all the petitions 
which concern the (se/) come first before the Chancel- 
lor, and those which touch the Exchequer come be- 
fre the Exchequer, and those which concern the land 
come before the Justices, and no petition can come 
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‘* This resulted, however, from the fact that the sys- 
tem of petition to the King or Council had been per- 
fected before the Commons were called to Parliament; 
and thus the whole subject of judicature belongs to 
the history of the Royal Council rather than that of 
Parliament strictly so called. 


‘The High Court of Parliament had for one of its 
historical antecedents the ancient Court and Council 
of the King, which was as certainly the parent of the 
House of Lord as the shire system was of the House of 
Commons.” 

3 Stubbs, 265. 


‘The King’s Court had, in its judicial capacity, 
been the germ of the whole higher judicial system of 
the country, as well as of the Parliamentary and finan- 
cial machinery.” 

Id., 265. 


§ 230. ‘* The special circle of Sapientes—Council- 
lors and Judges—to which Henry II. reserved the de- 
cisions of knotty questions of finance and law was 
perhaps the first germ of the late Council.” 


“The Supremum or Supremum Concilium, to 
which jointly with the King’s letters and petitions, 
clearly compose the great men of the Regency: Wil- 
liam Marshall the Rector Regis ef regnis et regni, 
Gerato the Legate, Peter Des Roches the Justiciar 
Chancellor, Vice-Chancellor and Treasurer.” 

Id., 266, § 230. 


‘* From the accession of Henry ILI. a Council comes 
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into prominence which seems to contain the whole 
judicial staff.” 
Id., 267. ; 
‘‘In the eighth year of Edward I. it was ordered 
that all petitions should be examined by the Judges of 
the Court to which the matters in question properly be- 
longed. 273, VII., and note Ryley’s Pl., p. 442.” 


**In the early years of Edward I. the Parliament 


had acted as a Supreme Court of Justice.” _ 
Stubbs’ Hist., Vol. I1., p. 249. 


‘* Aud as a High Court of Justice heard the com- 
plaints of the King against individuals, and where a 
case was brought against the King himself, it must 
begin with a petition of right and not as between sub- 
jects, with a writ; and the lawyers recognized the 
King’s Court as one of those powers which are above 
the King himself.” 

Vide p. 256, Vol. J1., Ryley’s Pl. (A. D. 
1223.) 


And it appeareth that— 


‘*« Because the gentlemen who come to the King’s 
Parliament are often delayed and subjected to great 
grievances, because of the multitude of petitions be- 
fore the King, which can be expedited by the Chan- 
cellor and Justices, it is provided that all the petitions 
which concern the (se/) come first before the Chancel- 
lor, and those which touch the Exchequer come be- 
fre the Exchequer, and those which concern the land 
come before the Justices, and no petition can come 
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before the King and his Chancellor, except through 
the hands of the Chancellor.” 

Ed. 1., Ryley’s Pl., 442. 

III. Stubbs, p. 274, Ch. XV., cited. 


The judicial power of the United States shall extend to 
all cases in law and equity arising under the Constitution, 
the laws of the United States and between citizens of 
different States. 

Const., Art. 3, Sect. 2. 


Mr. Chief-Justice Jay, in the case of Chisholm v. 
Georgia, 2 Dall., 419, said : 


‘The judicial power of the United States shall ex- 
tend to all cases arising under this Constitution be- 
cause the meaning, construetion and operation of a 
compact ought always to be ascertained by all the par- 
ties not by authority derived from only one of them ; 
and even a cursory view of the judicial powers of the 
United States leaves the mind strongly impressed with 
the importance of them to the preservation of the 
tranquility, the equal sovereignty and the equal rights 
of the people.” 


In this case there are parties to come into Court who can 
be reached by its process, whose rights admit of ultimate 
decision by a tribunal to which they are bound to submit, 
and the question to be acted upon is capable of final deter- 
mination in the judicial department without the revision 
of the Executive or the Legislature (vide Curtis on Const., 
p. 96, meaning of ** case”): 
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‘* And the subject is submitted by a party who as- 
serts his rights in the forms prescribed" by law, and is 
a case in law or equity arising under the Constitution 
and laws of the United States to which the judicial 
power extends, because its correct decision depends on 
the construction of the Constitution as well as a law of 
the United States.” 


‘“* The judicial power shall extend to all cases in law 
and equity arising under the laws of the United 
States”; and Chief-Justice Marshall said: ‘* This 
clause gives the judicial department jurisdiction to 
the full extent of the Constitution and laws of the 
United States when the subject is submitted to it by 
au party who asserts his rights in the forms prescribed 
by law. It then becomes a case and the Constitution 
declares that the judicial power shall extend to all cases 
arising under the Gonstitution or laws of the United 
States” (Osborny. The U. S. Bk., 9 Wh., 738, 8¥9). 


‘* A case in law or equity consists in the right of one 
party as well as of the other, and may be truly said to 
arise under the Constitution or a law of the United 
States whenever its correct decision depends on the 
construction of either (Ch.-J., Marshall, Cohen rv. 
Virginia, 6 Wh., 264, 379). 


Congress shall make no law prohibiting or abridging the 


right of the people to petition the Government for a re- 
dress of grievances. 


Article 1: Amend. to Const. 


The Supreme Court has power to issue all writs not 


specially provided for by statute which may be necessary 
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for its jurisdiction agreeably to the usages and principles 
of law. 
U. S. Rev. Stat., Sec. 916, page 138. 


And the Courts are in duty bound to bring every law to 


the test of the Constitution. 


1 Aent’s Commentaries, 449. 


And it is provided by statute ( West 2, 13 Edw.) that— 


‘*Whensoever from thenceforth in one case a Writ 
shall be found in the Chancery, and a like case requir- 
ing like remedy no precedent of a writ can be found, 
a Writ shall be framed by consent of the learned in the 
law lest it happen for the future that the Court of our 
Lord of the King be deficient in denying Justice to 
the Suitors.” 

Black. Com., Vol. 3, p. 51. 


And your petitioner further saith that he hath asked 
this Court for a writ that will give him redress, and that 
he submits herewith divers cases upon the laws and writs 
in the nature of a guo warranto, and concerning the nature 
of a writ, in the event this Court should consider its merits 
as a remedy. 

Information for a writ in the nature of a quo warranto 
must be distinguished from an information for a writ of 
quo warranto, 

The first is a civil action at the instance of a private in- 
dividual against individuals in office for exercising illegal 
powers and issued with leave of the Court. 


The second is at the instance of the Government and at 
the instance of the Attorney-General for the Government 
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to obtain possession of an office, and is 4 quasi criminal 
proceeding, and issues without leave of the Court. 

The writ of guo warranto or quo jure lay at the common 
law. 

This writ at common law, by which a man might be 
called upon to show his title, enables a litigious person to 
disturb the peace at his pleasure. 

Roberts’ British Statutes, p. 390. 


The guo warranto at common law was an original writ 
out of Chancery (Tancred on Quo. W., p. 2) returnable to 
the Queen’s Bench and other Courts at Westminster (see 
Tancred at p. 3). 

To prevent vexatious Informations the statute of 4 and 
5 W. & M., Ch. 18, prohibits the filing of informations 
without express directions of the King’s Bench, which Act 
extends to all informations except those exhibited in the 
name of the King by the Attorney-General. 

It is held to extend an information in the nature of a 
quo warranto. 

“ Ld. Raym, 426. 
Salkeld, 376. 
3 Bac. Ab., 17h. 


‘* By the Statute of 9 Anne, C. 20, 1710, the ancient 
writ of guo warranto, which by means of divers rules and 
statutes was limited to a writ of right by the King, was re- 
vived, and said statute permits an information in the 
nature of a guo warranto to be brought. with leave of the 
Court, at the request of any person desiring to prosecute 
the same who is there styled the ‘ Relator.’” 

1 Bl. Com., 203. 
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“The Statute of Anne, Chap. XX., A. D. 1710, was 
calculated only against individuals usurping franchises, 
and not against any corporation as such. 

And in a late case the Court discharged a rule for ques- 
tioning an information for exercising the office of bailiff 
in a borough, although not a corporate office, since the in- 
formation was founded on the common law.” 

Per. v. Highmen, 5 BL & A., TT. 


“There is no instance of an information in the nature 
of quo warranto at the relation of a private prosecutor be- 
ing brought against a corporation as such. These can 
only be brought in the name of the Attorney-General on 
behalf of the Crown. 

Roberts’ British Statutes, 338. 
2 Barh,., 809. 


But the writ in the nature of go warranto cannot issue 
at the instance of a private citizen without leave of the 
Court to file the information. 

[t is true that as a general rule the Attorney-General in 
the several States is by statute the proper attorney to bring 
the information for a quo warrantfo; but the practice of 
this Court is the practice of the English Courts, wherein it 
appears that in these cases any other solicitor might act as 
attorney until the promulgation of the rule made to give 
the costs to the clerks in the office of the King’s attorney, 
except in cases affecting corporations and the King’s per- 
sonal rights ; and there is no reason why the Court should 
follow a rule of the King’s Bench adopted for reasons hav- 
ing no existence here. The Attorney-General for the 
Crown had rights to defend and a client to represent. 
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The cases of Wallace v. Anderson, 5, Wheaton, 291; 
Territory v. Lockwood, 3 Wall., 236, are not in point. 

In both cases the writ was against the office or for the 
possession thereof. Anything in the language of these de- 
cisions to the effect that in a// cases the Government attor- 
ney must make the information is o/ifer dictum and not 
binding authority. 

The note under the title ‘‘ Informations’ 
Abr.. 172), is as follows : 


‘*T have handled the particular persons which ex- 
hibit suits in this Court ; it remaineth that I should 
in the next place treat of the King’s ordinary suits 
which are of two sorts—either by his attorney inform- 
ing of himself or by other men’s relation,the one being 
in criminal causes, the other in civil. For the King’s 
attorney I have known it much questioned whether 
any other of the King’s council may not inform for 
the King as well as the Attorney-General ; and it is 
true that in 8 Hen. 8 it is ordered that the King’s 
solicitor should not proseeute * * * till it was other- 
wise ordered by the council—and in the same term 
the solicitor was commanded to sue out process against 
some which acquitted one Blaze of a tax. So that it 
seemeth that others of the King’s council did prose- 
cute causes for the King as well as the King’s attor- 
ney. But surely it was a great inconvenience when 
the King’s attorney denied any man to inform for the 
King and enforce them to repair unto himself which, 
if it should have allowance, would be a means to 
smother many offences in the Kingdom which by in- 
formation come to light. But inthe 1 & 2 Jae. it was 
resolved that it belonged to the Attorney-General be- 
cause that the King’s causes are of great weight and in 
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all uther cases the defendents pay the plaintiff his 
costs and the Lord Keeper Edgerton Hil. 44 Eliz. 

_ made an order that the defendants in the King’s suit 
which was sealed should always pay costs to satisfy 
the clerks which were for the King, all their duties 
and fees.” 


And in quo warranto cases against corporations the King 
was entitled toa fine. ( Vide.) 


Any burgess is a competent relator in a guo warranto 
against a party exercising the office of Town Clerk though 
the right of electing to that office be in a select body. 

Rex. v. Dans. 1 M. & R., 558. 


An inhabitant of a borough may be a relator in an ap- 
plication for an information in the nature of a quo war- 
ranto against a ‘Town Councillor though he is not a 
burgess. 

Reg. v. Quale, 11 Ad. & E., 508. 
8 Tan., 286. | 


A burgess of a corporation is entitled to a writ of quo 
warranto, although the effect of the information would be 
to dissolve the corporation. 

Reg. v. Terry, 2 No. & P., 414. 
6 Ad. & E., 810. 
W., W. & D., 703. 


His interest is sufficient if he be subject to the Govern- 
ment of the Councillors as an inhabitant. 


Also a quo warranto is in the nature of a writ for the 
King against him who usurps or claims any franchises or 
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liberties, to require by what authority he supports that 
right. ; | 
Bl. Com., Vol. 3, p. 262. 
2 Inst., 282. 


Informations in the nature of quo warranto at the in- 
stance of a private relator must be against individuals for 
usurpation and not against the office ; if against the office 
the writ must issue at the instigation of the Attorney-Gen- 


eral. 


The Statute of New Jersey, Rev. Laws, 206, which has 
substantially the provisions of the statute of 9 Anne, Ch. 
20, should be construed in the same manner. Individuals 
may be permitted to prosecute for usurpation of an office 
in a corporation but may not file even with leave of the 
Court a writ to dissolve a corporation. 

State v. Talisman & Hunting. 
Turnpike Co., 1 Zabr., p. 9. 
N. J. Supreme Court, 1847. 


It is also granted, as a corrective of the misuser or non- 
user, and commanded the respondent to show by what 
right ‘‘ quo warranto” he exercised the right. 


The writ has been granted against persons for exercising 
the office of Commissioners of a Paving Act—to whom a 
power was given of imposing rates and taxes—for that was 
a power greater than the law could give. 

Per. v. Padcock, 6 East, 356. 


By the State Code of Louisiana a writ of quo warranto 
is used in that State as an order, of which the object is to 


prevent usurpation. 


A quo warranto will lie for usurping an office, provided 
the office is of a public nature. 
Dusby vy. Asq., 12 C. & T., 320. 


It lies where there is a body de facto, but where, from a 
defect in their constitution, they cannot legally exercise 
the powers they profess to use. 

Rea. v. Parsons, 2 7. R., 244. 


The case of Hinkley v. Eaton et al., Commrs., under 
the Civil Service Act, in the U. S. Cireuit Court for the 
Southern District of New York, before Wallace, J., came 
before the Court at a term thereof, in September, 1885, 
upon an information in form, in substance a petition of 
right, and an order issued therein for the defendants, the 
Commissioners, to show cause why a writ, in the nature of 
a quo warranto, should not issue, in conformity with the 
practice in such case. 

The information also asked for such writ as the Court 
might direct. 

The information was presented as a petition of right on 
the hearing, and also independently after the dismissal of 
the order, and the Court declined to hear or consider the 
petition. 

In that case the District Attorney of Southern New 
York appeared with an autograph letter from the 
President, who was an unbidden guest of the Court, to op- 
pose the proc eedings of the relator, and claimed the exclu- 
sive right to appear for the relator, and insisted, as his 
points in the case will show : 

‘That the proceedings were for ousting the Com- 
missioners from their offices.” 
‘That the suit was in fact a quo warranto suit.” 
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‘‘A writ in the nature of a quo warranto, or such 
other writ as the Court might direct+to give redress ” 


to be a quo warranto proceeding, and insisted that the At- 
torney-General had : 


‘‘The right to appear because the United States 
were interested.” 


That proceeding being brought, however, in behalf of a 
citizen against individuals, the United States had there- 
fore no concern or interest in the controversy, within 
the meaning of the statute. 

U.S. R. S., Sections 359, 771. 


Moreover, the petitioner appeared in person as his own 
attorney, and the information was not in the name of or 
in behalf of the United States in the body of the informa- 
tion or petition ; but the order to show cause was entitled 
‘‘The United States of America ex relatione of” the peti- 
tioner therein. 

The learned counsel claimed that a citizen, by a peti- 


_ tion of right to vindicate his reserved civil rights—not 


delegated by any provision of the Constitution, because of 
a violation thereof by individuals, which violation could 
not have occurred had the Executive discharged its duty— 


must— 


‘‘ Apply to the Executive to bring the suit; that 
the law vests the discretion to bring the suit or not in 
the Attorney-General or President ; that it would be 
usurpation the part ‘of the Court to exercise a discre- 
tion and because they believe the law to be valid and 
because the responsibility being vested in them to de- 
termine whether a suit should be brought to test it or 
not ; they cannot countenance a suit.” 


74 


And this was said by an attorney of the Government— 
claiming to represent the Executive, with its powers of 
' promotion ; and the Legislative Department, with its 
powers of impeachment ! 

(He averred, however, that he was free from any doubt 
‘‘as to the Court’s capacity to deal with the question 
sougnt to be presented and arrive at a just conclusion con- 
cerning it.”’| 

This is the resurrrection of the old doctrine that the 
King can do no wrong, which does not prevail in a Repub- 
lic where the chief officer is a servant accountable to his 
master, the citizen. 

And even under a monarchy the petition of right is a 
remedy to restrain the King in the exercise of his powers 
within constitutional limits. 

In this case, the Executive Department claimed the right 
to exercise highly judicial and discretionary powers to 
deny to the citizen his remedy by the petition of right. 

‘The King, saith Fleta, has in the government of 
his pegple a superior in the law which made him King, 
and a superior in his Court.” 

Allen on the Prerogative, p. 97. 


| ‘‘And in the matter of his administration he was 
liable to the same control.” 
P. 98. 


The counsel cited Ch.-Justice Marshall in Cohen v. 
Virginia, 6 Wh., p. 405—a criminal case—to show that 
there must be a case before the Court before it could de- 
clare a law unconstitutional. 

The case is distinguished from the case of Cohen vy. 
Virginia in this: That this is acase; the active exercise 
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of illegal powers inifringing and trespassing on the rights 
of a citizen makes a case. The proceeding is not against 


the law, but againt the defendants for exercising illegal 
powers. 

In a case where an illegal body is enforcing and exercis- 
ing illegal powers executive, legislative and judicial and 
trespassing hourly upon the sovereignty of the citizen, 
which powers are greater than the Government can dele- 
gate, the learned counsel for the Executive insisted that 
there was neither case nor grievance before the Court. : 

And the counsel cited Darley v. The Queen, 12 Cl. & 


F., 520, to show: 
The right to bring suit in the nature of a quo warranto 


was recognized at common law. 


And cited 14 Wall., 441, to show: 


‘The general public is left to the protection of the 
Government and its officers.” 


And also Commonwealth v. Burrell, 7 Penn., 34. 
In this case of guo warranto proper the Judge says : 
‘‘The Commonwealth has her own officers for the 
protection of her own rights.” 


And Rush v. Cavaneaugh, 2 Barr, 189, wherein the 
Court said : 


‘‘It is the legal presumption that the law officer will 
do his duty. If the presumption is false it was the 
business of the Convention” to amend the Constitu- 


tion. 


These decisions in the cases of guo warranto do not con- 
flict with the common law right to bring a suit in the 
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nature of a quo warrante ; and the U. 8. Constitution 
doth preserve the petition of right where the law is too de- 
fective to reach in the ordinary course. 

And the Attorney-General claimed the right to adjudi- 
cate, and insisted : 


‘‘That if an individual can bring a suit it may be 
brought at the bidding of the most despicable man in 
the community.” 


And that : 


“Ifa prima facie case were suggested the Court 
would be bound to allow the writ without regard to 
the respectability of the relator.” 


And vour petition saith, that under a republican gover- 
ment where a citizen hath equal civil rights his respecta- 
bility doth not increase or impair his rights, nor doth the 
Constitution make the Executive the judicial tribunal to 
judge of the limitations of its own constitutional powers : 
nor has that department any warrant in the Constitution to 
deprive the citizen of his remedy or redress for an in- 
fringement of his liberties. Moreover, it is a fvndamental 
principle of law and justice that wherever there is a right 
there is a remedy. 7 


The counsel for the Executive also said : 


‘“<It is absurd to suppose that Congress cannot pro- 
vide a means for ascertaining who are qualified to per- 
form the duties of an office, and that it cannot pro- 
hibit the appointing power from appointing persons 
to oftice who are not found, by means which it pro- 
vides, to be qualified to discharge the duties of the 
office.” 
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And.the counsel for the Executive further said : 


‘The purpose and object of the Civil Service law i 
to prescribe qualifications for office and provide such 
other means for ascertaining these qualifications. Its 
enactment was not an exercise of the power to appoint 
to office, but the power to fix qualifications which ap- 


pointees of office must possess.” 


The Executive claims in effect that the discretionary 
power and duty of nomination can be surrendered to the 
creatures of the Legislative Department, notwithstanding 
the constitutional provision that the President or the heads 


of departments shall nominate and appoint. 


And the counsel for the Executive quotes 
U’. S. v. Maurice, 2 Brock, 96. 
to prove that the Executive can create offices in case of 
legislative omission. It is difficult to see wherein this case 
is pertinent, but the counsel inferred from it that : 
‘‘ The power to create an office is vested in Congress 
and carries with it the necessary power to prescribe 
the necessary qualifications for office.” 


And follows it up with the proposition.that : 

‘‘ Congress under the Constitution may make all 
laws which may be necessary and proper to carry its 
powers into effect and may determine the means to 
carry the law into effect.” 


And it appears that the learned counsel hath advised the 
chief officer of the Executive Departments of the Republic 
and the heads thereof that the Legislative Department can 
nominate, that the Executive can only appoint, and that, 
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after the Legislative Department hath created an office, the 
Executive or appointing power hath not discretion or 
capacity to fulfill the requirements ‘‘to nominate and ap- 
point.” 

And the learned counsel of the Attorney-General, Mr. 
Eaton, who was one of the Commissioners, in his published 
argument speaks of : 


‘The authority which Congress intended should be 
regarded as delegated from itself to the President.” 


And of the rules being : 
“The joint product of the wisdom of two Presidents of 


lynorantia legis neminem excusat, 


Neither the clause of the Constitution giving Congress 
power ‘‘to provide for the general welfare” nor the pro- 
vision giving Congress power *‘to make all laws which 
shall be necessary and proper for carrying the execution of 
the powers thereof into effect” can by any honest con- 
struction justify the Act to establish an order with exclu- 
sive privileges of appointments to offices of trust, honor 
and profit under the Government ; limit the power of the 
Executive Department to nominate and appoint; confuse 
the constitutional powers of the Government which are 
separate and distinct ; nor limit or qualify the sovereignty 
or trespass upon the reserved liberties of the people. 

‘‘Under our form of government the Legislature is 
not supreme. It is only one of the organs of that ab- 
solute sovereignty which resides in the whole body of 
the people. Like other departments of the Govern- 
ment, it can only exercise such powers as have been 
delegated to it; * * * beyond that boundary its acts 
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* * * are utterly void. * * * It is admitted that the 
two howses * * * possess all the legislative power of 
this State. * * * In Wilkinson v. Leland, 2 Peters, 
657, Mr. Justice Story says: ‘Nocourt * * * would 
be warranted in assuming that the power to violate and 
disregard (rights of personal liberty and private prop- 
erty) lurked under any general grant of legislative 
authority.’” And further, ‘‘ No member of the State 
shallbe deprived of any of his rights or privileges, 
(without) upon trial had according to the course of 
the common law. * * * It cannot be done by mere 
legislation,” 
Taylor v. Porter, 4 Hill, 140. 


Such a construction will in effect determine that the 
legislative department is unfettered by any constitutional 
limitation and that the Government is an absolute despot- 
ism in fact, and a Republic in form ; and if any decision of 
the Courts in any case can be found wherein the Courts 
have been misled or inveigled by the ingenuity of the law- 
vers, justifying that construction, it should be reversed or 
disregarded. 

And your petitioner further saith, that by virtue of his 
sovereignty as a citizen standing on his constitutional 
rights, as well as the rights not delegated, but reserved, to 
the States or the people in the Constitution, he hath a bet- 
ter standing than a subject of an absolue Government, and 
that by virtue of his sovereignty he hath the right to call the 
public servants to account in the Courts for exceeding the 
limitations of their powers. And that no department that 
hath the right to be a law unto itself, to deny its account- 
ability, to judge of its own powers, to oppress the citizen 
or deprive him of his remedy or redress, nor to appoint an 
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attorney to act in his behalf to surrender and betray him 
in a Court of Justice in a proceeding to vindicate his sov- 
ereignty ; neither has it the right to limit and deny the ex- 
alted mission of this Court to determine the limitations 
and powers of the co-ordinate departments of the Repub- 
lic, and vindicate the liberties of an American citizen 
which it was designed to defend. 


And vour petitioner saith, that the law as expounded by 
the Executive Department defeats the purpose for which 
the petition of right is devised, in the case of the trespass 
on the rights of a citizen by the Executive Department. 
And 

That the first amendment of the Constitution provides 
that Congress shall make no law to abridge the right of 
the people to petition the Government for a redress of 
grievances ; and next in order that the — to bear arms 
shall not be infringed. 

And your petitioner saith, that the maxim of the com- 
mon and British constitutional law, that wherever there is 
a right there shall be a peaceful and legal remedy to redress 
an infringement of that right, and in case the law is too 
defective, that any individual has the right to petition 
the Government for redress, and that the Government 
must give that redress; is the constitutional law of the 
United States. 

The wisdom of submiting a question of civil or political 
right to a passionless and wise tribunal to avert strife is too 
palpable to need argument or debate. 

And your petitioner further saith, that the Civil Service 
Act is upheld, and the regulators who enforce it are aided 
and abetted, by an active body of partisans and holders of 
oftice under the State and National Governments, banded 
together with like aims, without principle or plan for the 
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welfare of the people, ignorant of the principles of govern- 
ment or the limitations of constitutional poWer, acting in 
concert with the sole intent of seizing and wresting politi- 
eal powers from the people and from their constitutional 
agents, to retain in office, by life tenures, members of the 
limited order of place-holders created by the Act, usurping 
power, and, without warrant from the people, to nominate 
exclusively certified subjects from this privileged order to 
oftices under the Government made vacant by the angel of 
death. 
Saith Washington in his farewell address to his country- 
men -: i 
‘* You should resist with care the spirit of innova- 
tion upon the principles of the Government, however 
specious the pretense. One method of assault may to 
effect in the forms of the Constitution alterations, and 
thus to undermine that which cannot directly be over- 
thrown. In a free country caution should inspire 
those entrusted with its administration to confine 
themselves within their respective spheres, avoiding in 
the exercise of one department to encroach upon an- 
other. The spirit of encroachment tends to consoli- 
date the powers of all the departments in one, and 
thus to create, whatever the form of Government, a 
despotism. The necessity of reciprocal checks in the 
exercise of political power, and constituting each the 
guardian of public weal against invasion by the others, 
has been evinced by experience, ancient and modern.” 
And your petitioner further saith, that if the Legisla- 
tive Department encroacheth upon the sovereignty of the 
executive and the executive doth surrender to encroach on 
the sovereignty of a citizen and the judiciary doth abdicate 
its sovereignty by denying its power to give redress, the 
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sovereignty or political power of the executive, of the 
judiciary, of the States—already shattered—as well as the 


sovereignty of the citizen, will fall into the Legislative De- | 


partment, and these distinct sovereignties under the 
Constitution be welded in one solid body unfettered and 
unchecked by constitutional limitations and the liberty of 
the people will be at its mercy. 

That all constitutional provisions limiting the powers of 
Government will be nullified under color of the articles of 
the Constitution authorizing Congress— 

‘To provide for the general welfare and to pass 
necessary Acts to carry them into effect.” 

And it will come to pass that laws will be enacted limit- 
ing the people of their power at the ballot box. 

The spirit of fhis Act distrusts and limits the powers and 
capacities of the people, of the members of the Senate, 
and of the House of Representatives, of the Judiciary ; 
and assumes that the executive, legislative and judicial 
departments, which the Constitution formed, are unequal 
to the task of executing their offices and powers, and that 
the people are incapable of self-government, and that re- 
publican institutions have failed. 

The Commissioners may, and under the principles of the 
Civil Service Act would, hold their offices for life, controll- 
ing the nomination of the body of the executive appointees, 
who will hold their offices free from the control of the peo- 
ple, through the Executive, because the hand of the Presi- 
dent is paralyzed by its provisions. Controlling an active 
body of men in all the principle cities and political centres 
of the Union, using active supervision over all the depart- 
ments and hatching out new broods of office holders and 
office seekers, graded and certified at will, disregarding all 
constitutional powers, acting in concert with a similar 
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body, with like ends, powers and purposes in the depart-- - 
ments of the State Governments—this body, with its 
powers, will control the elections, destroy the checks and 
balances and constitutional divisions in the States as well 
as in the National Constitution, and establish a centralized, 
consolidated government without constitutional limitations 
and political divisions ; which will be fatal to the liberties, 
rights, privileges and immunities and reserved rights of 
the States and people. 

The powers exercised by these Commissioners are un- 
warranted either by the letter ox spirit of the Constitution, 
and are repugnant to reason aa common sense, and are 
unconstitutional in the English sense of the word, and 
would be so held where the Crown is sovereign, and Parlia- 
ment omnipotent. 

‘‘Uivil liberty is most perfect where social rights 
are protected and secured§ ‘Where civil rights are 
equal, extensive and established on the basis of the 

- Consgitagion ; where the political rights of public 

functionaries are defined and limited by the Constitu- 
tion, and where the political rights of the State or 
Nation itself are perfect and unlimited.” 

Ll. Tucker’s Bl., page 145— Notes. 


And your petitioner asks for an order or judgment, re- 
straining, enjoining and prohibiting the Commissioners, 
and any and all persons, from exercising the illegal and un- 
constitutional powers hereinbefore set forth, and for such 
other and further redress as the Court shall deem meet, to 
vindicate the liberties of the petitioner, and which will ad- 
judge, determine and declare that the people of the United 
States are not subjects but sovereign citizens, and that the 
Government is in substance as well as in form a Republic. 
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Morris s. MILLER, of Alder Creek, in) the Connts of 
Oneida and State of New York. being duly sworn, saith : 
That he is the petitioner: that the foregoing petition’ is 
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MORRIS 8S. MILLER, PLAINTIFF IN ERROR, 
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ALFRED P. EDGERTON, JOHN H. OBERLY, AND CHARLES — | 
LYMAN, COMMISSIONERS UNITED STATES CIVIL & 
SERVICE. | 


IN ERROR TO THE SUPREME COURT OF THE DISTRICT OF 
COLU MBIA. 
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MORRIS S. MILLER VS. ALFRED P. EDGERTON ET AL., COM’RS, 4c. 


87 Information. Filed Feb. 5, 1887. 


Be it remembered that Morris S. Miller, of the State of New York, 
in this behalf prosecuteth, and in his own behalf and in behalf of 
the United States of America and the people cometh here into court 
in his own proper person and gives the court to understand and 
saith— 

That he is the relator; that he isa citizen of the State of New 
York and of the United States of America; that Alfred P. Edger- 
ton, John H. Oberly, and Charles Lyman are in possession of the 
offices of commissioners under the att hereinafter mentioned, and 
are exercising the illegal powers hereinafter set forth, in the District 
of Columbia and elsewhere in the several States of the United States. 

That by virtue of the provisions of an act entitled “An act to reg- 
ulate and improve the civil service of the United States,” enacted by 

the Senate and House of Representatives of the United States 

| 88 of America in Congress assembled, approved January 16th, 

| 1883, and since the time of the passage thereof the said Alfred 

P. Edgerton, John H. Oberly, and Charles Lyman were appointed 

by the President of the United States of America as Civil Service 

Commissioners, to constitute the United States Civil Service Com- 

mission ; that the said commissioners have, since their appointment 

. as aforesaid, organized, and have been and now are acting as such 

" commissioners under such act for the purpose herein alleged, and 

Y are aiding and have aided the President as he may have requested 

in pursuance of the provisions of such act, and have promulgated 

and are enforcing certain rules prescribed and authorized by the act, 

and which rules the predecessors in office of said commissioners have 

aided the President in preparing as he requested, approved by the 
President, which are in the words and figures following, to wit: 


89 Civil Service Rules. 


| In the exercise of the power vested in the President by the Con- 

stitution and by virtue of the 1753d section of the Revised Statutes 
| and of the civil service act, approved January 16, 1883, the follow- 
| ing rules for the regulation and improvement of the executive civil 
service are hereby promulgated : 


- Rule 1. 


t No person in said service shall use his official authority or influ- 
ence either to coerce the political action of any person or body or to 
interfere with any election. 


Rule 2. 


No person in the public service shall for that reason be under any 
obligation to contribute to any political fund or to render any 
political service, and he will not be removed or otherwise 

90 prejudiced for refusing to do so. 
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Rule 3. 


It shall be the duty of collectors, postmasters, assistant treasurers, 
naval officers, surveyors, appraisers, and custodians of public build- 
ings, at places where examinations are to be held, to allow and ar- 
range for the reasonable use of suitable rooms in the public build- 
ings in their charge, and for heating, lighting, and furnishing the 
same for the purposes of such examinations, and all other executive 
officers shall in all legal and proper ways facilitate such examina- 
tions and the execution of these rules. 


Rule 4. 


1. All officials connected with any office where or for which any 

examination is to take place will give the Civil Service Commis- 

sion and the chief examiner such information as may be rea- 

91 sonably required to enable the commission to select compe- 

tent and trustworthy examiners, and the examinations by 

those selected as examiners and the work incident thereto will be 

regarded as a part of the public business to be performed at such 
office. 

2. It shall be the duty of every executive officer promptly to in- 
form the commission, in writing, of the removal or discharge from 
the public service of any examiner in his office or of the inability 
or refusal of any such examiner to act in that capacity. 


Rule 5. 


There shall be three branches of the service classified under the 
civil service act (not including laborers or workmen or officers re- 
quired to be confirmed by the Senate) as follows: 

1. Those classified in the departments at Washington shall be 

designated “the classified departmental service.” 
92 2. Those classified under any collector, naval officers, sur- 
veyor, or appraiser in any customs district shall be designated 
“the classified customs service.” 

3. Those classified under any postmaster at any post office, in- 
cluding that at Washington, shall be desiguated “the classified 
postal service.” 

4. The classified customs service shall embrace the several cus- 
tom districts where the officials are as many as fifty, now the fol- 
lowing: New York city, N. Y.; Boston, Mass.; Philadelphia, Pa.; San 
Francisco, Cal.; Baltimore, Md.; New Orleans, La.; Chicago, II1.; 
Burlington, Vt.; Portland, Me.; Detroit, Mich.; Port Huron, Mich. 

5. The classified postal service shall embrace the several post 
oftices where the officials are as many as fifty, now the following: 
Albany, N. Y.; Baltimore, Md.; Boston, Mass.; Brooklyn, N. Y.; Buf- 

* falo, N. Y.; Chicago, Ill.; Cincinnati, Ohio; Cleveland, Ohio; 

93 Detroit, Mich.; Indianapolis, Ind.; Kansas City Mo.; Louis- 

ville, Ky.; Milwaukee, Wis.; Newark, N. J.; New Orleans, 

La.; New York city, N. Y.; Philadelphia, Pa.; Pittsburgh, Pa. ; 

Providence, R. I.; Rochester, N. Y.; St. Louis, Mo.; San Francisco, 
Ca].; Washington, D. C. 
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ALFRED P. EDGERTON ET AL., COMMISSIONERS, &c. 87 a 
Rule 6. : 


1. There shall be open competitive examinations for testing the 
fitness of applicants for admission to the service. Such examina- : 
tions shall be practical in their character and, so far as may be, shall in| 
relate to those matters which will fairly test the relative capacity : 
and fitness of the persons examined to discharge the duties of the 
branch of the service which they seek to enter. 

2. There shall also be competitive examinations of a suit- 
94 able character to test the fitness of persons for promotion in 
the service. 


+ 


Rule 7. 


1. The general examination under the first clause of rule 6 for 
admission to the service shall be limited to the following subjects: 

Ist. Orthography, penmanship, and copying. 

2d. Arithmetic, fundamental rules, fractions, and percentage. 

3d. Interest, discount, and elements of book-keeping and of ac- 
counts. 

4th. Elements of the English language, letter-writing, and the 
proper construction of sentences. 

5th. Elements of the geography, history, and government of the 
United States. 

2. Proficiency in each of these studies shall be credited in 

95 grading the standing of the persons examined in proportion 5 

to the value of a knowledge of such subjects in the ranch A 

or part of the service which the applicant seeks to enter. ies 

3. No one shall be entitled to be certified for appointment whose 
standing, upon a just grading in the general examination, shall be 
less than sixty-five per centum of complete proficiency in the first 
three subjects mentioned in this rule, and that measure of profi- 
ciency shall be deemed adequate. 

4. But for places in which a lower degree of education will suf- 
fice the commission may limit the examination to— 

Ist. Penmanship, copying, and orthography. 

2d. The fundamental rules of arithmetic. 

But no person shall be certified under this examination of 
96 a less grading than sixty-five per centum on each subject. 

5. The commission may also order examinations of a higher 
grade or upon additional or special subjects to test the capacity and 
fitness which may be needed in any special place or branch of the 
service. 


8. 


No question in any examination or proceeding by or under the 
commission or examiners shall call for the expression or dis- 
closure of any political or religious opinion or affiliation, nor shall 
any discrimination be made by reason thereof if known, and the 
commission and its examiners shall discountenance all disclosure 
before either of them of such opinion by or concerning any appli- 
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cants for examination or by or concerning any one whose name is 
on any register awaiting appointment. . 


97 Rule 9. 


All regular applications for the competitive examinations for ad- 
mission to the classified service must be made on blanks in a form 
approved by the commission. All requests for such blanks and all 
applications for examinations must be addressed as follows: 

Ist. If for the classified departmental service, to the U.S. Civil 
Service Commission, Washington, D. C. 

2d. If for the classified postal service, to the postmaster under 
whow service is sought. 

3d. If for the classified customs service, to the head of either cus- 
toms office in which service is sought. All officers receiving such 

applications will endorse thereon the date of the reception 
98 thereof and transmit the same to the proper examining board 

of the district or office where service is sought, or, if in Wash- 
ington, to the Civil Service Commission. 


Rule 10. 


Every examining board shall keep such records and such papers 
on file and make such reports as the commission shall require, and 
any such paper or record in the charge of any examining board or 
any officer shall at all times be open to examination as the commis- 
sion shall direct, and upon its request shall be forwarded to the 
com-ission for inspection and revision. 


Rule 11. 


Every application, in order to entitle the applicant to ap- 
99 pear for examination or to be examined, must state under 
oath the facts on the following subjects : 
. Full name, residence, and post-office address. 
. Citizenship. 
Age. 
. Place of birth. 
Health and physical capacity for the public service. 
. Right of preference by reason of military or naval service. 
Previous employment in the public service. 
. Business or employment and residence for the previous five 
years. 
9. Education. 
Such other information shall be furnished as the commission 
100 may reasonably require touching the applicant’s fitness for the 
public service. The applicant must also state that the num- 
ber of members of his family in the public service and where em- 
ployed, and must also assert that he is not disqualified under section 
8 of the civil service act, which is as follows: — 
“That no person habitually using intoxicating beverages to ex- 
cess shall be appointed to or retained in any office, appointment, or 
employment to which the provisions of this act are applicable.” 
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| Rule 12. 


1. Every regular application must be supported by proper certifi- 
| cates of good moral character, health, and physical and mental ca- 
ot pacity for doing the public work, the certification to be in such form 
and number as the regulations of the commission shall pro- 
101 ~+=vide; but no certificate will be received which is inconsistent 

with the tenth section of the civil service act. 

2. No one shall be entitled to be examined for admission to the 
classified postal service if under sixtgen or over thirty-five years of 
age, or to the classified customs service, or to the classified depart- 
mental service, if under eighteen or over forty-five years of age ; but 
no one shall be examined for appointment to any place in the classi- 
fied customs service, except that of clerk or messenger, who is under 
twenty-one years of age; but these limitations of age shall not apply 
to honorably discharged soldiers or sailors of the last war who are 
otherwise duly qualified. 


Rule 13. 


1. The date of the reception of all regular applications for 
102 _ the classified departmental service shall be entered of record 
) by the commission, and of all other regular applications by 
the proper examining boards of the district or office for which they 
are made, and applicants, when in excess of the number that can 
be examined at a single examination, shall be notified to appear in 
a their order on their respective records; but any page in the 
several States and Territories for appointment in the classified de- 
partmental service may be notified to appear for examination at any 
place at which an examination is to be held, whether in any State | 
or Territory or at Washington, which shall be deemed most con- 
venient for them. 
2. The commission is authorized in aid of the appointment among 
the States and Territories to hold examinations at places convenient 
for applicants from different States and Territories or for 
103‘ thuse examination districts which it may designate and which 
the President shall approve. : 


Rule 14. 


Those examined shall be graded and shall have their grade 
marked upon a register after those previously thereon, in the order 
of their excellence as shown by the examination papers, except that 
those from the same State or Territory may be entered upon the 
register together in the order of relative excellence to facilitate ap- 
po-tionment. Separate registers may be rH of those seeking to 
enter any part of the service in which special qualifications are re- 


quired. 
Rule 15. 


ae The commission may give a certificate to any person ex- 
101 amined, stating the grade which such person attained and 
the proficiency in the several subjects shown by the mark- 
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Rule 16. 


1. Whenever any officer having the power of appointment or em- 
ployment shall so request there shall be certified to him by the com- 
mission or the proper examining board four names for the vacancy 
specified, to be taken from those graded highest on the proper regis- 
ter of those in his branch of the service and remaining eligible, re- 
gard being had to the apportionment of appointments to States and 
Territories, and from the said four a selection shall be made for the 
vacancy. 

2. Those specifications for the service at Washington shall be 
made in such order as to apportion, as nearly as may be practicable, 

the original appointments thereto among the States and 
105 ‘Territories and the District of Columbia upon the basis of 
population as ascertained at the last preceding census. 

3. In case the request for any such ¢ertification or any law or 
regulation shall call for those of either sex the four highest of that 
sex shall be certified; otherwise sex shall be disregarded in such 
certification. 

4. No person on any register shall be certified more than three 
times to the same office in the customs or postal service or more 
than twice to any department of.Washington, unless upon request 
of the appointing officer; nor shall any one remain eligible for more 
than one year upon any register; and no person while remaining 
eligible on any register shall be admitted to a new examination of 
the same grade. 


Rule 17. 


106 1. Every original appointment or employment in said 
classified service shall be for the probationary period of six 
months, at the end of which time, if the conduct and capacity of the 
rson appointed have been found satisfactory, the probationer shall 
- absolutely appointed or employed, but otherwise be deemed out 
of the service. 

2. Every officer under whom any probationers shall serve during 
any part of the probation provided for by these rules shall carefully 
observe the quality and value of the service rendered by such pro- 
bationer, a shall report to the proper appointing officer in writing 
the facts observed by him, showing the character and qualifications 
of such probationer and of the service performed by him, and such 
reports shall be preserved on file. 

3. Every false statement knowingly made by any person in his 

application for examination, and every connivance by him 
107 atany false statement made in any certificate which may ac- 

company his application, shall be regarded as good cause for 
the removal or discharge of such person during his probation. 


Rule 18. 


Every head of a department or office shall notify the commission 
of the name of every person appointed to or employed in the clas- 
sified service under him (giving the date of the appointment and 
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the designation of the office or place) from those examined under 
the commission, and shall also inform the commission of the date 
of any rejection or final appointment or employment of any 


bationer, and of the promotion, removal, discharge, resignation, — 


transfer, or death of any such person after probation. 


108 Rule 19. 


There are excepted from examination the acer pe 

1. The confidential clerk or secretary of any head of a department 
or office. 

2. Cashiers of collectors. 

3. Cashiers of postmasters. 

4. Superintendents of money-order divisions in post offices. 

5. The direct custodian of money for whose fidelity another officer 
is under official bond; but these exceptions shall not extend to any 
official below the grade of assistant cashier or teller. 

6. Persons employed exclusively in the secret service of the Gov- 

ernment or as translators or interpreters or stenographers. 
109 7. Persons whose employment is exclusively professional. 
8. Chief clerks, superintendents, and chiefs of divisions or 
bureaus. 
But no person so excepted shall be either transferred, appointed, 
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or promoted, unless to some excepted place, without an examination - 


under the commission. Promotions may be made without examina- 
tion in offices where examinations for promotions are not now held 
until rules on the subject shall be promulgated. 


Rule 20. 


If the failure of competent persons to attend and be examined or 
the prevalence of contagious diseases or other sufficient cause shall 
make it impracticable to supply in due season for any appointment 
the names of persons who have passed a competitive examination, 

the appointment may be made of a person who has passed a 
110 non-competitive examination, which examination the com- 

mission may provide for, but its next report shall give the 
reason for such resort to non-competitive examination. 


Rule 21. 


The Civil Service Commission will make appropriate regulations 
for carrying these rules into effect. 


Rule 22. 


Every violation by an officer in the executive civil service of these 
rules or of the 11th, 12th, 13th, or 14th sections of the civil service 
act relating to pulitical assessments shall be good cause for removal. 


That the commissioners, claiming the right and power, are enforc- 

ing under the provisions of said act and rules certain other 

111 san made and adopted by their predecessors in office, to 
wit: 
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Regulations. 


The United — Civil Service Commission, acting under the authorit 
of the civil service act of January 16, 1883, and the rules promul- 
gated by the President, makes the following regulations: 


Chief Examiner. 


1. The chief examiner shall, as far as practicable, except when 
otherwise directed by the commission, attend the examinations held 
by the serveral boards of examiners. He shall take care to secure 
accuracy, uniformity, and justice in all their proceedings, which shall 
at all times be open to him, but leaving the duty of the examiners 
for making and grading those examined unimpaired. 

The commission will, in its discretion, designate one of its own 

members or request the detail of a suitable person to super- 
J12 vise examinations whenever deemed needful. 

2. He shall prepare and submit to the approval of the com- 
mission proper forms and questions. He shall take care that the 
rules and regulations are complied with, and bring every case of 
injustice and irregularity observed by him to the attention of the 
commission. He shall take such part as the commission shall assign 
him in the work at Washington. It shall be his duty to confer, 
from time to time, with the heads of the postal and customs offices 
which he officially visits concerning the regularity, sufficiency, and 
convenience of the examinations for the service under them, and 
also certain other rules and regulations directing and defining the 
duties of the officers of the Government to which said act relates 
with reference to the enforcement of the act and regulations afore- 
said. 


That the said Alfred P. Edgerton, John H. Oberly, and 

113. Charles Lyman have taken possession of said offices and are 

in control thereof, and are now doing and have done all things 
necessary to carry the said act, rules, and regulations into effect. 

That the said commissioners have been and now are executing all 

the powers and duties authorized by said act, and have claimed and 

are now claiming the right so to do; that the commissioners are, 


have been, and now do, under and by virtue of the said act and — 


under color thereof, enforce all the provisions thereof and powers 
granted thereby, and therules and regulations of the commissioners, 
or their predecessors in office, and claim the right of enforcing and 
supervising the enforcement of the said provisions and rules and 
regulations, including the tenth, eleventh, twelfth, thirteenth, four- 


teenth, and fifteenth sections of said act, and do enforce the same. 


and supervise the enforcement thereof. 
That by reason of the acts and powers exercised by the 
114 commissioners under the provisions of said act, and while 
they claim the right to do the acts and exercise the powers 
aforesaid, no person or citizen can be appointed or promoted to an 
office included in the civil service rules in any department of the 
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> Government unless he has passed an examination under the said i 
civil service act, by the said commissioners or their predecessors in a 
office, or the persons appointed by them or by such predecessors, in 
accordance with the rules of said civil service, nor unless he belongs 
| to the classes described in said rules and regulations. 

That, aided and abetted by the said officers of the several de- 
partments mentioned in the said act, and for the purpose of exer- 
cising the illegal powers herein set forth and of carrying out the 

| intents and purposes of the said act and under color thereof, the 
| commissioners, claiming and exercising the powers aforesaid, 
—s 115 have caused and are now causing all persons in the several 
departments referred to in said act, rules, and regulations to 
| be classified into the classes specified therein, into divisions, geo- 
a apportioned among the States and Territuries upon the 
asis of the population thereof, and personal with reference to edu- 
cation, age, sex, family, location, and to the use of spirituous liquors 
| by said persons seeking office, into divisions of classes whose fitness 
for office is tested and passed upon by said commissioners and ex- 

aminers and boards appointed by the commissioners. 

That the said commissioners have been claiming and exercising 
and do claim and exercise the right of examining the persons seek- 
ing office by thernselves and by examiners, boards, and persons a 
pointed by these commissioners or their predecessors in office, in 
divers cities in the several States of the United States and the Dis- 

trict of Columbia, testing the fitness of persons for office | 
. 116 under the United States of America; that the commissioners 
Z. have selected and now are selecting from the said classes ex- 
clusively persons whom the commissioners or the examiners or 
boards appointed by them shall deem fit such persons as they shall 
grade highest as the results of the competitive examinations herein 
set forth to fill the places, offices,and employments in the depart- 
ments of the Government of the United States included in said act 
and in conformity therewith; that the commissioners and the 
boards and examiners have registered and graded and do register 
| and grade the persons so examined, and the commissioners have is- 
| sued and do issue certificates, which said certificates state the grade 
| of the person so examined seeking employment, office, or promotion 
| in the several departments of the Government of the United States 
aforesaid, and the commissioners, under color of the said act, 
117 _—exercise and claim the right so to do. 
; And your relator further saith that the said commissioners 
claim the right under color of said act to enforce the rules and to 
supervise the enforcement thereof and do now enforce the said rules 
and so supervise their enforcement; that no person in the public 
service is for that reason under any obligations to render any po- 
litical service, and that he will not be removed or prejudiced for 
refusing so to do; that there shall be open and competitive exam- 
inations to test the fitness of the citizens to be appointed to office 
under the provisions of the said act and the rules and regulations of 
said commissioners or their predecessors in office under color of said 
a act ; eae shall be given by the appointing power to said com- 


94 MORRIS S. MILLER VS. 


mission of the persons selected for appointment, of the rejec- 
118 tions, of transfers, resignations, and removals in the several 
departments. 

That the commissioners have and claim control and have 
the supervision of the examinations to test the fitness of persons 
seeking for office, as provided for in said act, rules, and regulations, 
and claim the right of such supervision ; the commissioners do make 
investigations and do report to the President for transmission to 
Congress upon all matters touching the enforcement of the rules 
and regulations concerning those in public service in respect to the 
execution of the civil service act, and claim the right to make such 
investigations and to so report. 

And your relator further saith that the commissioners claim the 
right and have exercised and do exercise the right and power to 
appoint and have subject to their control a chief examiner and 

some fifty or more departmental examiners and thirty ex- 
119 amining boards in the District of Columbia and in divers 

cities and States of the United States for the purpose of ex- 
amining and determining the capacity and fitness of citizens for the 
offices aforesaid, which examiners and boards are now aiding and 
abetting the commissioners in enforcing the rules aforesaid. 

And he further saith that the said commissioners claim the right 
to supervise and enforce and do enforce and supervise the duties of 
the officers and persons in the public service of the United States 
mentioned in sections four and five of the act to regulate the civil 
service of the United States aforesaid, and to enforce the execution 
of the said act and rules hereinbefore set forth, and to supervise the 
enforcement thereof and do enforce the same, and do supervise the 
enforcement thereof, and claim the right to supervise and control 
and direct the officers mentioned in jsections sixth and seventh of 

said civil service, and to see that the officers therein men- 
120 _ tioned perform the duties and things therein directed, and do 

so supervise, control, and direct said officers, and do see that 
they perform such duties and things; that they have caused and 
directed and do cause and direct the departments and officers thereof 
to arrange in said classes the officers and employees in their de- 
partment for the purposes of examination and selection by said 
commissioners in conformity with the act, rules, and regulations 
aforesaid. 

And that the commissioners claim the right to enforce and do, 
under color of the statute aforesaid, enforce the rules or law that no 
person shall be appointed to any office in the departments mentioned 
or enter into any of said classes until he has passed examination in 
conformity with the rules and regulations of the commissioners or 
their predecessors in office; that no person using intoxicating bev- 

erages to excess shall be appointed to any office to which the 
121 provisions of said act are applicable. 

And the relator further saith that the commissioners, under 
color of said act and the regulations, claim the right to enforce and 
do enforce the rule that no person making an appointment under 
this act shall receive any recommendation from any Senator or 
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member of the House of Representatives of the United States of 
America except at to the residence and the character of the appli- 
cant. 

And your petitioner further saith that the commissioners, as he is 
informed ah believes, have made from time to time certain other 
rules and regulations equally illegal and unconstitutional and claim 
the right and exercise the’ power so to do at their own will and 
pleasure. 

That the commissioners, under color of the act aforesaid and the 

rules and regulations aforesaid, claiming the right to do so, 
122 have limited and do limit the powers and have divested 

and do divest the Executive Department of the United States 
of its duties and responsibilities vested in it by the Constitution, 
limiting its power and choice of nomination to the persons pre- 
sented to it by the commissioners, and prohibiting the said Execu- 
tive Department from appointing any other citizen or person to 
office; that the commissioners have compelled and do compel the 
Executive Department and the officers thereof, under and by color 
of the act aforesaid, to submit the qualifications and fitness for the 
nominations of persons for the public service in the department 
aforesuid to them instead of to the heads of the departments, as re- 
quired by the Constitution; that bv reason of the powers and regu- 
lations and the acts of the commissioners, under color of the act 
aforesaid and the rights and powers which they exercise and claim 

the right to exercise as aforesaid, the Executive Department 
123 cannot exercise its constitutional power to appoint, in its dis- 

cretion, your relator or any citizen of the United States to 
offices of honor, trust, or profit under the United States in the 
departments to which said act relates without the approval and 
certificate of the commissioners or their predecessors in office and 
their boards and examiners aforesaid, whereby your relator is de- 
prived of his rights under the Constitution. 

And your reiator further saith that the commissioners, under 
color of the said act, claim and exercise the right to supervise the 
conduct of the offices of the Government mentioned in the eleventh, 
twelfth, thirteenth, fourteenth, and fifteenth sections of the act of 
civil service aforesaid. 

And your relator further saith that the commissioners claim the 
right to make new rules and regulations concerning the execution 

of the said act, and they or their predecessors in office have 
124 made certain other rules and regulations which they enforce, 

and the enforcement whereof they supervise, whereby, among 
other things, the chief examiner is directe! to see that ru‘es and 
regulations of said commission are enforced and to bring all the 
irregularities to the attention of the commission, and also prescrib- 
ing the duties of the head of each department concerning vacancies 
in office, and.also with reference to the examination of applicants. 

And your relator further saith that the commissioners aforesaid 
have, under color of the provisions of said act, usurped and exer- 
cised powers and are yet usurping the powers and duties hereinbe- 
fore set forth and which cannot legally be delegated to or vested in 
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them by the Congress of the United States, and that the Executive 
Department and the heads thereof have surrendered their 
125 _ office duties and powers to the commissioners and are aiding 
and abetting them in enforcing the rules and exercising the 
powers aforesaid. 

And your relator saith that by reason of the premises and the 
matters and things hereinbefore set forth he is injured and aggrieved 
and deprived of his constitutional and reserved rights as a citizen 
and one of the people of the United States of America, because the 
said commissioners, under color of the civil service law and the 
rules and regulations thereof, are usurping in divers ways the rights 
and powers vested in the Departments of the Government by the 
Constitution or ‘reserved to the people and which Congress has no 
right or authority to delegate to them. 

Whereupon, for himself and for the United States or the people, 
the said saintes prays the consideration of the Court that this in- 

formation may be filed, doth make suggestion and complaint 
126 in the premises, and prays a writ of process of law against the 

said Alfred P. Edgerton, John H. Oberly, and Charles Lyman, 
the commissioners aforesaid, in this behalf to answer this Court, the 
relator, the United States of America, by what warrant they jointly 
and severally exercise or claim to exercise the right, powers, or do 
the duties, acts, or things set forth herein, and that a rule be made 
that this information be filed and that the commissioners aforesaid 
show cause before the court why the said information should not be 
filed and why the writ or process aforesaid or such other writ of pro- 
cess as the law and the justice of the case may require in accord- 
ance with the powers, duties, rules, and practice of the court should 


not issue in the premises. 
MORRIS 8S. MILLER. 


District oF CoLUMBIA, 88: 


127 Morris 8. Miller, of Alder Creek, in the county of Oneida 
and State of New York, being duly sworn, saith that the 
statements in the foregoing information are true as he verily be- 


lieves. 
MORRIS S. MILLER. 


Subscribed and sworn to before me this 3d day of February, 1887. 
R. J. MEIGS, Clerk, 
By L. P. WILLIAMS, 
Ass’t Clerk. 


Respectfully certified to the gen. term, to be heard there in the 


first instance. 
W. S. COX, J. 
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Court Proceedings. 


Monpay, January 24, 1887. 
Proceedings before the supreme court of the District of Columbia, 
sitting in general term, commencing on the fourth Monday, 
twenty-fourth day, of January, 1887. 


128 Present: Justices Hagner and James; Mr. Chief Justice 
Cartter absent by reason of sickness. 
* *x * * * * * 


Monpay, April 4, 1887. 
Session resumed pursuant to adjournment. 
Present: Justices Hagner, James, and Merrick. 
* * * * * * * 


January Term, 1887. In General Term. 
In the Matter of the Petition of Morris S. MILuer. 


Upon consideration of the matter of this petition, after argument 
by counsel, it is by the court ordered and adjudged that the relief 
prayed by the said petitioners be refused and that the petition be, 
and the same is hereby, dismissed with costs. 

By the court: 

Ap’! 4, 1887. 

A. B. HAGNER. 


129 In the Supreme Court of the District of Columbia, the 3d 
day of January, 1888. 


In the Matter of the Petition of Morris S. MILLER 
v8. 
ALFRED P. EpGerton, Jonn H. OBERLY, and Law. No, 27534, 
CHARLES LYMAN, Commissioners, &c. 


In error. 


Know all men by these presents that we, Morris S. Miller and . 
Charles A. Mann, are bound unto the above-named Alfred P. Ed- 
gerton, John H. Oberly, and Charles Lyman in the sum of one 
hundred dollars, to be paid to the said Alfred P. Edgerton, John H. 
Oberly,and Charles Lyman and their successors in office ; to which 
payment, well and truly to be made, we bind ourselves and each of 
us, jointly and severally, and our and each of our heirs, executors, 
and administrators, firmly by these presents. 

Sealed with our seals and dated this 3d day of January, 1888. 
Whereas the above-named Morris S. Miller has prosecuted an a 
peal to the Supreme Court of the United States to reverse the de- 
cision rendered in the above suit by the said supreme court of the 

District of Columbia : ) 

Now, therefore, the condition of this obligation is that if the 

above-named Morris S. Miller shall prosecute his said appeal to 
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effect and answer all damages and costs if he shall fail to make 
good his plea, then this obligation shall be void; otherwise the 
same shall be and remain in full force and virtue. 
MORRIS S. MILLER. [sEAt. 
CHARLES A. MANN. [SEAL. 


Sealed and delivered in presence of— 
FRANKLIN H. MACKEY. 


Approved: 
Jan’y 6, ’88. : A. B. HAGNER. 


[Endorsed :] Filed Jan. 6, 1888. R. J. Meigs, clerk. 


1293 I hereby certify that, in my opinion, the surety on the 
within bond is sufficient. | 


Jan’y Sth, 1888. 
FRANKLIN H. MACKEY. 


SouTHERN District oF NEw YORK, 388: 


On this 3d day of January, 1888, personally appeared before me 
Morris S. Miller, to me personally known and known to me to be 
the person who executed the foregoing instrument, and who ac- 
knowledged the same to be his act. 3 

TIMOTHY GRIFFITH, 
Clerk U. 8S. Circuit Court, Southern Dist. of New York. 


130 Uwnitrep STaTeEs OF AMERICA, 88: 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting: 


Because in the record and proceedings, as also in the rendition of 
a judgment in a plea which is in the said court before you, between 
Morris S. Miller, petitioner, and Alfred P. Edgerton, John H. Oberly, 
and Charles Lyman,Com missioners United States Civil Service, being 
No. 27534, at law, a manifest error hath happened, to the great dam- 
age of the said Morris S. Miller, as by his complaint appears, and, 
it being fit that the error, if any hath happened, should be duly 
corrected and full and speedy justice done to the parties aforesaid 
in this behalf, therefore you are hereby commanded, if judgment 
be therein given, under your seal, distinctly and openly, to send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done therein to 
correct that error what of right and according to the law and cus- 
tom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 6th day of January, in the year of our Lord 
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1888, and of the Independence of the United States the one hun- 
dred and twelfth. 
[Seal Supreme Court of the District of Columbia.) 
R. J. MEIGS, Clerk. 


District oF CoLumBIA, 70d wit: 


To Alfred P. Edgerton, John H. Oberly, and Charles Lyman: 

You are hereby cited and admonished to be and 6 er at a. 
Supreme Court of the United States’to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of the District of Co- 
lumbia, wherein Morris S. Miller is plaintiff and you are defendant, 
to show cause, if any there be, why the judgment in the said writ 
of error mentioned should not be corrected, so that speedy justice be 
done the parties in that behalf. 

Witness E. F. Bingham, chief justice of the said supreme court 
of the District of Columbia. 

E. F. BINGHAM, 


Chief Justice. 
131 [Endorsed :] No. 27534. Law. In matter of petition of 


Morris S. Morris vs. Alfred P. Edgerton e al., commissioners, 
&e Writ of error and citation. 


Served copy of the within writ of error & citation on Alfred P. 
Fdgerton, John H. Oberly, & Charles Lyman, Commissioners United 


States Civil Service, Jan’y 11, 1888. 
A. A. WILSON, Marshal. 


132 AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 


CLERK’s OFFICE, 
SuPREME CourRT OF THE DistTrRIcT OF COLUMBIA. 


I, Return J. Meigs, clerk of the said court, do hereby certify that 
the writings annexed to this certificate are true copies of originals 
on file and of record in said office, and that said originals to- 
gether constitute the record of the proceedings of said court in this 
cause. 

Witness my hand and the seal of said court this 12th day of Jan- 
uary, 1888. | 

[Seal Supreme Court of the District of Columbia. } 
R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Clerk. 


Justice’s Certificate. 
I, E. F. Bingham, chief justice of said court, do certify the fore- 


going attestation by R. J. Meigs, clerk of the said court, to be in due 
orm. 3 
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Witness my hand and seal this 12th day of January, 1888. 
ik. F. BINGHAM, [seat.] 
Chief Justice. 


Clerk's Certificate to Justice's Official Character. 


I, Return J. Meigs, clerk of said court, hereby certify that E. F. 
singham, whose genuine signature is subscribed to the foregoing 
certificate, was at the time of signing and attesting the same chief 


justice of said court, duly commissioned and qualitied. 
Witness my hand and the seal of said court this 12th day of Jan- 


uary, ISSS. 
[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 

IR. YOUNG, 
Assistant Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
1336. Morris S. Miller, plaintiff in error, vs. Alfred P. Edgerton, 
John H. Eberly, and Charles Lyman, Commissioners U. 8. Civil 


By J. 


Filed January 21, 1858. 


Service. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1287. 


NEKO Gop 15 


WILLIAM G. MILLER, APPELLANT, 


US. 


R. M. THOMPSON, DEPUTY SHERIFF OF DeKALB | 
COUNTY, GEORGIA. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF GEORGIA. 


FILED JUNE 13, 1887. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1287. 


No. 955. 


f WILLIAM G. MILLER, APPELLANT, 
’ | US. 


; R. M. THOMPSON, DEPUTY SHERIFF OF DEKALB 
t COUNTY, GEORGIA. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF GEORGIA. 
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WM. G. MILLER VS. R. M. THOMPSON, DEPUTY SHERIFF, &€. 1 


1 In the Circuit Court of the United States for the Northern 
District of Georgia. 


To the honorable the circuit court of the United States for the north- 
ern district of Georgia : 

The petition of William G. Miller, citizen of the United States and 
the State of Georgia, respectfully represents that he is illegally re- 
strained of his liberty, in violation of Article Fourteenth of the 
Amendments to the Constitution of the United States, by being de- 
prived of his liberty by R. M. Thompson,a deputy sheriff of De Kalb 
county, Georgia, by virtue of an indictment found against him by 
the grand jury of said county at the spring term of the superior 
court of De Kalb county, for the offense of violating the local option 
law of that county, which prohibits the manufacture and sale of in- 
toxicating liquors, a copy of which attachment is hereto attached. 

Petitioner further alleges that, while admitting the existance of 
the legislative enactment which prohibits the sale and manufacture 
of all intoxicating liquors in said De Kalb county, provided the peo- 

ple of said county should so determine by ballot, and also the 
2 fact that a vote was properly taken on said local option law 

and duly announced by the ordinary of said county as hav- 
ing been cast in favor of prohibition and against the manufacture 
and sale of all intoxicating liquors, your petitioner alleges the said 
law to be unconstitutional, as in violation of the Fourteenth Amend- 
ment of the Constitution of the United States, and therefore void, 
for the following reasons: That for some ten years prior to the pas- 
sage of said local option law above referred to, which was approved 
Dec. 24th, 1884, Cox and Hill, a commercial firm, had been distill- 
ing whiskey in said De Kalb county at their establishment owned 
by them, known as the Stone Mountain distillery, duly licensed and 
authorized by the laws of the United States, and your petitioner was 
their agent and general manager, as he is now, and he managed 
and controlled said business for them, having a pecuniary interest 
in the running of the same. 

That they had erected said building, put in the requisite machin- 
ery, engine, boilers, coppers, worms, still, &c., and had in all spent 
some nine thousand dollars upon their said distillery prior to the 
passage of the local option law aforesaid. 

That profits from said business were large and certainly in 
3 excess of five thousand dollars per annum. 

That by the local election held on the 31st of March, 1885, 
in pursuance of the local option law aforesaid, approved Dee. 24ih, 
1854, all manufacture and sale of intoxicating liquors were prohibited, 
the penalty for the violation of said law being a fine of one thousand 
dollars and imprisonment for six months, either or both, in the dis- 
cretion of the judge. 

That the severity of said penalty deterred said Cox and Hill and 
your petitioner from continuing their business of distilling liquors 
to their great loss and detriment. 

That since said distillery has been closed the property—its use 
being destroyed—greatly depreciated in value, so that now it would 
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not bring over fifteen hundred dollars, it being fit and suitable for 
no other purpose than the one originally intended, to wit, the dis- 
tilling of liquors. 

Your petitioner further alleges that his employers, together with 
himself, he being pecuniar-y interested in running said property, 
being recently informed and advised that they could lawfully run 
their establishment as a distillery for the reason that the legislative 
restraint aforesaid was unconstitutional, — petitioner, by the consent 

of his said employees and at some expense, made preparations 
4 to begin distilling, and had actually commenced operations, 

the laws of the United States being first complied with, when 
the grand jury aforesaid found an indictment against your petitioner 
for manufacturing liquor in violation of law, and he was thereupon 
arrested unlawfully and given over to the custody of the deputy 
sheriff of said county, the said R. M. Thompson, all of which is in 
direct violation of the constitutional amendment securing to all 
citizens life, liberty, and property, and forbidding a deprivation 
thereof without due process of law. 

Your petitioner further represents that he is without protection 
or relief in the courts of the State of Georgia, inasmuch as the su- 
preme court of said State, in the case of Fritz Menken vs. The City 
of Atlanta, decided at the March term, 1887, of said court, to which 
reference is here prayed, has passed upon the question of the con- 
stitutionality of the general local option law of this State and has 
declared said law in full force, and that persons in the situation of 
your petitioner can be fined and imprisoned as is provided for in 
said act. 

That by said law and said decision your petitioner is denied equal 
rights and equal protection as is guaranteed him by the Constitu- 

tion of the United States and the Fourteenth Amendment 
5 thereof, and will be punished by fine and imprisonment in 

violation of said constitutional guarantee, unless protected by 
this court. 

That said local option law is null and void, as being contrary to 
said Fourteenth Amendment of the United States Constitution, and 
hence your petitioner's arrest is without color of law, null and void, 
but the supreme court of Georgia, as before stated, has refused so to 
declare the principal involved in the local option law passed Dee. 
24th, 1884, for the county of De Kalb, being the same as that in the 
general local option liquor law approved Sept. 18th, 1885, and passed 
upon by the supreme court of Georgia in the aforesaid case. 

Wherefore petitioner alleges that his restraint is illegal, and prays 
this court to issue the writ of habeas corpus, directed to said R. M. 
Thompson, deputy sheriff of De Kalb county, and detainer of your 
petitioner as aforesaid, commanding him to bring petitioner before 
this court at such time and place as the court may direct, and that 
all proceedings in this matter may be stayed so that right and justice 
may be done in the premises, and he will ever pray. 

J. CARROLL PAYNE, 
T. J. SIMMES, 
Alt’'ys for Pet’r. 


i. ae 


. ast se nceenaaratsteattetn ition eae 


. eR Niagara este 


ne 


- 
— EE 


WM. G. MILLER VS. R. M. THOMPSON, DEPUTY SHERIFF, &C. 3 


6 William J. Miller, being sworn, says that the allegations 
contained in the foregoing petition, which he makes of his 
own knowledge, are true, and that all other matters therein stated 


he believes to be true. 
WILLIAM G. MILLER. 


Sworn to and subscribed before me this 31 day of March, 1887. 
[SEAL. } J. R. RUSSELL, 
Clerk 8. C. 


J. Carroll Payne, being duly sworn, deposes and says that he was 
unable to obtain a copy of the indictment referred to in the above 
petition in time to be used with the above application for habeas 
corpus, but that the same shall be produced upon the trial of the 


rule to show cause. 
J. CARROLL PAYNE. 


Sworn to and subscribed before me this 3lst March, 1887. 
O. C. FULLER, 
Dep. Clerk U. S. Courts. 


AT CHamBERS, March 21st, 1887. 


Having been of counsel before and at the time I went on the 
bench in cases wherein the questions made in this case were made, 
and having given advice and opinion on the questions, I consider 
myself disqualified to act on this application for the writ of habeas 


corpus. 
WM. T. NEWMAN, 
U. 8. Judge. 


7 Order. 


Let this petition be filed in the circuit court of the United States 
for the northern district of Georgia, at Atlanta, and let a writ of ha- 
beas corpus issue, as prayed for, returnable before said court on the 
the fifth day of April, 1887, at 11 a. m. 

April Ist, 1887. 

DON A. PARDEE, 
Circuit Judge. 


Filed in clerk’s office April 4, 1887. 
A. E. BUCK, Clerk. 


Exhibit to Petition. Bill of Indictment. 


STATE OF GeoraiA, De Kalb County: 


The grand jurors selected, chosen, and sworn for the county of 
De‘Kalb, to wit: 1, William F. Pattilo, foreman ; 2, Jno. P.Simpson ; 
3, Charles M. White; 4, Jno. M. Leftinch ; 5, Benjamin F. Morris; 
6, William C. Holbrook; 7, Thomas L. St. John ; 8, Charles M. Mor- 
ris; 9, Robert F. Davis; 10, Esour J. Bond; 11, George W. Mathews; 
12, Jno. W. F. Tilly; 13, Edward S. Lathrop; 14, James M. Gold- 
smith; 15, Orian T. Terry; 16, Jno. R. George; 17, William M. 
Houston ; 18, William J. Veal; 19, Jno. W. McCurdy; 20, Tandy 
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Y. Nash ; 21, Isaac N. Nash; 22, William H. Webb; 23, Jno. 
8 F. Edwards, in the name and behalf of the citizens of Georgia, 
charge and accuse William G. Miller, of the county and State 
aforesaid, with the offense of a misdemeanor, for that the said Wil- 
liam G. Miller, in the county aforesaid, on the twenty-ninth day of 
March, in the year of our Lord eighteen hundred and eighty-seven, 
with force and arms, did manufacture whiskey, the same being an 
intoxicating liquor, and did so manufacture said whiskey ; on a day 
after that a petition, signed by more than fifty of the legal voters of 
said county, had been presented to the ordinary of said county ask- 
ing an order for an election to decide whether intoxicating liquors 
should be manufactured or sold in said county ; and after that said 
ordinary had filed in his office said petition which had been so pre- 
sented to him; and after that said ordinary had, within five days 
from said filing thereof, given public notice in the newspaper in 
which the public advertisements of said county were at the time of 
said notice published, appointing a day forsaid election, which day so 
appointed was the 31 day of March, inthe year 1$85,a day not less than 
20 nor more than 30 days after said publication ; and after that said 
election so ordered had been held on said 31st day of March, in the year 
1885, under the rules and regulations prescribed for members of 
9 theGeneral Assembly ; and after thata majority of the votes cast 
at said election had been endorsed “not allowed,” and so certified 
by the managersof said election upon legal consolidation of the votes 
of the different precincts; and after that the said ordinary had im- 
mediately thereupon given notice thereof in said public gazette, said 
petition having been presented as aforesaid; on a day after that an 
act, entitled “An act to authorize the citizens of De Kalb county to 
cast a vote to decide whether intoxicating liquors shall be manu- 
factured or sold in said county,” had been passed by the General 
Assembly of said State and had been, on the 24 day of December, 
1884, approved by the Governor of said State, by the terms of which 
acts the things herein charged were forbidden and directed to be 
punished as prescribed in section 4310 of the code of 1882—that is 
tosay, the said petition, having —, as aforesaid, on the 2d day of Mareh, 
in the year 1882, contrary to the laws of said State, the good order, 
peace, and dignity thereof. 

And the jurors aforesaid, upon their oaths aforesaid, in the name 
and behalf of the citizens of Georgia, further charge and accuse the 
said William G. Miller with the offense of misdemeanor, for that the 

said William G. Miller, in the county aforesaid, on the twenty- 
10 ninth day of March, in the year-of our Lord eighteen hun- 

dred and eighty-seven, with force and arms, did manufacture 
intoxicating liquors in said county, where by law the manufacture 
of such liquors was not allowed, but was prohibited, said intoxicating 
liquors not being domestic wines or cider or wines for medicinal or 
sacramental purposes, contrary to the laws of said State, the good 
order, peace, and dignity thereof. 

H. C. JONES, 


Solicitor General, Stone Mountain Circuit. 
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Special Presentment of the Grand Jury. 
De Kalb Superior Court. Spring Term, 1887. 


True bill. 
30 day of March, 1887. i | 
WILLIAM F. PATTILLO, Foreman. 


Filed in clerk’s office April 4, 1887. 
A. E. BUCK, Clerk. 


Writ Habeas Corpus to Dep’y She'ff De Kalb ( 0., Ga. 


Inthe C ircuit Court of the United States for the Northern District 
of Georgia. 


The President of the United States of America to R. M. Thompson, 
deputy sheriff of DeKalb county, State of Georgia, Greeting: 


11 You are hereby commanded that you have the body of 
William G. Miller, by you imprisoned and detained it is said, 
together with the time and cause of such imprisonment and deten- 
tion, by whatsoever name the said William G. Miller shall be called 
or charged, before the honorable judges of the circuit court of the 
United States for the northern district of Georgia, at the United 
States court-room, in the city of Atlanta, Georgia, on the fifth day 
of April, A. D. 1887, at eleven o'clock in the forenoon, to do and re- 
ceive what shall then and there be considered concerning the said 
William G. Miller; and have you then and there this writ. 

Witness the Honorable Morrison R. W aite, Chief Justice of the 
United States, and the seal of the said court, ‘at Atlanta, Ga., this 
the 4 day of April, A. D. 1887. 

[SEAL. | A. E. BUCK, Clerk. 


Service. 


Personally served a copy of the within writ on R. M. Thompson, 
deputy sheriff of De Kalb Co., Ga., at Decatur, De Kalb Co., Georgia, 


at 1 p. m. this day, April 4th, 1887. 
J. W. NELENS, U.S. M, 
By E. C. MU RPHY, Deputy. 


Returned and filed April 5, 1887. 
A. E. BUCK, Clerk, 
By O. C. FULLER, Deputy. 


12 Order Setting Down Cause for Hearing and Releasing Miller on 
Bond. 
U.S. Cireuit Court, Northern Dist. of Ga. 
Ex Parte MILLER. 
Application for writ of habeas corpus. 


This cause being fixed for hearing this day by order of Judge 
Pardee, and said Miller, his counsel, and counsel for the solicitor 
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general of De Kalb county being present, it is ordered, at the instance 
of Judge Pardee, that this case be fixed for the 1st Monday in May, 
when he be present, to try the same engagements elsewhere, pre- 
venting his presence this day. 

It is further ordered that the said Miller be admitted to bail, upon 
the order of Judge Pardee, until the hearing, and that his bail be 
fixed at two thousand dollars. 

April 5th, 1887. 


WM. T. NEWMAN, 
U. 8. Judge Presiding in the Court. 


Filed in clerk’s office 5 day of April, 1887. 
A. E. BUCK, Clerk, 
By O. C. FULLER, Dep. Clerk. 


Bond. 


Unitep States or AMERICA, 
State of Georgia, Fulton County: 


Know all men by these presents that we, William G. Miller, as 

principal, and W. R. Hill, as surety, are held and firmly 

13 bound unto the United States of America in the just and full 

sum of two thousand ($2,000.00) dollars, for the true payment 

of which we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 

Sealed with our seals and dated this fifth day of April, in the year 
of our Lord one thousand eight hundred and eighty-seven. 

The condition of the above obligation is such that whereas in the 
superior court of De Kalb county, Georgia, held at Decatur, in March, 
1887, a bill of indictment was found true against the said William 
G. Miller by the grand jury of De Kalb county for violating the 
local option law of said De Kalb county, Georgia, upon a bench 
warrant issued thereon, and said William G. Miller was arrested by 
R. M. Thompson, a deputy sheriff of said county, and has been 
brought before the circuit court of the United States for the northern 
district of Georgia by a writ of habeas corpus issuing from said court : 

Now, should the said William G. Miller be and appear at said court 
to be held at Atlanta, as may be required at the next term, Oct., 
1887, and from term to term thereafter to abide by the result of the 

hearing of said writ of habeas corpus, and shall not depart 
14 thence without the leave of said court, then the above obli- 
gation to be void; else to remain in full force. 
W. G. MILLER. [seat. 
W. R. HILL. 7, 


Signed, sealed, and acknowledged before— 
A. E. BUCK, 
U.S. Comm’r. 
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| GEorGIA, Fulton County: 


W. R. Hill, being duly sworn, depose- and say- each for himself, 
that he is worth the sum of two thousand (2,000) dollars in his own 
right over and above all his just debts and liabilities and exemp- 
tions under the homestead and exemption laws of Georgia. 


W. R. HILL. 


Sworn to and subscribed before me this 5 day of April, 1887. 
. A. E. BUCK, 
= U. 8. Commissioner. 


Filed in clerk’s office 5 day of April, 1887. 
A. E. BUCK, Clerk, 
By O. C. FULLER, 
Dep. Clerk. 


| Answer and Demurrer to Habeas Corpus. 


In the Circuit Court of the United States for the Northern District 
of Georgia. 


Witrtiam G. MILLer vs. R. M. Tuompson, Dep. Sh’ff, &e. 


Habeas corpus. 


Comes now the respondent in the above-stated cause, within three 
<i days from the issuing of said writ, and for answer thereto 
, 15 and to so much of the petition upon which said writ issued 
| as he is advised that it is material and necessary to answer, 
| saving and reserving his right to demur and plead to the jurisdic- 
| tion, answering, says: 

Respondent admits that by an act of the General Assembly of the 
| State of Georgia, approved Dec. 24th, 1884, it was made a criminal 
offense against said State to manufacture or sell intoxicating liquors 
in the county of De Kalb, provided the people of said county should 
so determine by ballot, under certain forms by said act prescribed, 
and that by said act fine or imprisonment are mene as a pen- 

-alty for the violation thereof. 
| And respondent further admits, as alleged in said petition, that 
‘in March of the year 1885 a vote of the people of said county was 
properly taken on said local option law and the result of said vote 
a duly announced by the ordinary of said county as in favor of pro- 
hibiting the manufacture or sale of intoxicating liquors in said 
county ; and affiant further admits that at the spring term, 1887, of 
the superior court of said county the grand jury of said county 
returned into court a special presentment of that body charging 
and accusing the complainant in this writ, in the name and behalf 
of the citizens of Georgia, with the offense of violating the terms of 
suid law by manufacturing whiskey in said county; and re- 
16 = spondent further admits that thereupon a bench warrant 
issued, directed to the sheriffs and deputies, all and singular, 
of said State, predicated upon said presentment for the arrest of said 
“William G. Miller; respondent also admits that as deputy sheriff of 


| 
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De Kalb county he arrested said William G. Miller under and by 
virtue of the authority of said warrant and held him in custody at 
the time of the service of said writ of habeas corpus awaiting the trial 
by said court upon said presentment; and respondent says that said 
act of the General Assembly is valid and constitutional and that 
his authority to hold said prisoner is perfect. 

Respondent neither admits nor denies the allegations of said nad 
tion touching the firm of Cox and Hill and their alleged distillery, 
nor that complainant was their general manager, nor as to his in- 
terest in said distillery, nor anything touching the value or profits 
thereof, nor of the effects of said law upon said business, nor as to 
the cessation of said business by said firm since the passage of said 
law; upon all these matters respondent is entirely ignorant and de- 
mands that the same be proven by the complainant in the writ, 
provided the court should hold jurisdiction to inquire into such mat- 
ters, nor does respondent know anything as to the motives and ad- 

vice upon which the complainant acted in manufacturing 
17 said liquors, nor by whose permission he used the distillery, 

nor whether the charge had reference to said distillery, save 
by public rumor, nor does respondent admit or deny anything 
touching the alleged case of Fritz Menken. 

And now, having fully answered all the facts alleged in said peti- 
tion, respondents demurs thereto upon the following grounds, to 
wit: 

Ist. It is apparent upon the face of said petition that the whole 
matter is in custody and control of a superior court of competent 
jurisdiction, whose officer respondent is. | 

2d. If it were true as alleged that the law is invalid as to thecom- 
plainant in the writ, such invalidity depends upon facts not apparent 
on the face of the law and which can be pleaded by way of defense 
to the presentment; and respondent says that such matters are not 
cognizable by way of habeas corpus. 

3d. Ifsuch were not the case respondent says that the petition 
nowhere shows that the complainant was acting as the agent of the 
owners of said distillery, nor as owner himself, but, on the contrary, 
shows that he was a mere volunteer and can claim no protection.on 
the grounds alleged. 

Respondent reserves the right hereafter to amend this answer so 
far as may be necessary and proper, and prays the judgment of the 
court whether it will further inquire of said restraint or hold any 

jurisdiction of this matter, and prays that the said Miller 
18 may be restored again to the custody and control of respond- 
ent, whence he has been improperly taken. i 
ALEXANDER axnp TURNBULL, 
For the Respondent. 


GrorGia, Fulton County : 


You, R. M. Thompson, respondent in said cause, do swear that 
the facts stated in the above answer are true to the best of your 
knowledge and belief, so help you God. 


R. M. THOMPSON. 
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Sworn to and subscribed before me this the 7 day of April, 1887. 
THOS. F. CORRIGAN, 
jotary Public, Fulton County, Georaia. 


Filed in clerk’s office April 7th, 1887. 
A. E. BUCK, Clerk. 


Amended and Supplemental Petition. 
U. 8. Circuit Court, Northern District of Georgia. 
Sx Parte Witiiam G. Minter. No. 49. 


Now comes William G. Miller, leave of the court being first had, 
and files this his amended and supplemental petition, and your peti- 
tioner represents : 

That he was the agent of Cox & Hill, the owners of the Stone 
Mountain distillery, in De Kalb county, prior to the passage of the 

local option law, when it was lawful to manufacture intoxi- 
19 cating liquors, but that at no time, either before or since the 

passage of said law, was any of the whiskey manufactured by 
them sold in De Kalb county; that they never sold any whiskey or 
other intoxicating liquors at any time in said county. 

That at the time your petitioner was arrested he was distilling 
whiskey at the said Stone Meuntain distillery as the agent of the 
said Cox and Hill, the owners of said distillery, and that he never 
distilled whiskey at any other time or place save on the one occasion 
above mentioned, at the said distillery, since the passage of said 
local option law. ; 

Petitioner further alleges that in several other cases where the 
bills were found by the grand jury of De Kalb county for violations 
of said local option law the parties violating said law, as alleged, 
were arrested, tried, and convicted for the same at the March term, 
1887, of said superior court. 

Your petitioner further alleges that not only is his arrest unlaw- 
ful, but that he cannot be tried for said alleged offense until the next 
term of said superior court of De Kalb county. 

Wherefore petitioner prays that he be discharged from custody, 
in which he has been illegally detained, and renews the prayer in 
his petition, heretofore filed by him in the above cause, praying for 
a writ of habeas corpus. 

J. CARROLL PAYNE, 
For Petitioner. 
20) William G. Miller, being duly sworn, says that the forego- 
ing allegations which he makes of his own knowledge are 
true, and that all other niatters above stated he believes to be true. 
WILLIAM G. MILLER. 


Sworn to and subscribed before me this 2d day of May, 1887. 
O. C. FULLER, 
Deputy Clerk. 


A. E. BUCK, Clerk. 


Filed in office May 2d, 1887. 
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Order Postponing Hearing to 11th May, 1887. 
United States Circuit Court, Northern District of Georgia. 


Ex Parte Mituer. Habeas Corpus. 


At the request of Judge Pardee it is ordered that the hearing in 
above matter be postponed to Monday, May 11th, 1887. 
| WM. T. NEWMAN, 
U. S. Judge. 
Filed in clerk’s office 2 day of May, 1887. 
A. E. BUCK, Clerk, 
By O. C. FULLER, Dep. Clerk. 


Order Continuing Case & Setting Same for Trial. 
U.S. Cireuit Court, Northern Dist. Ga. 
Ex Parte MILLER. 


By direction of Judge Don A. Pardee this case was con- 

21 tinued and ordered set down for trial on Wednesday, May 

18th, 1887, application for continuance being made by the 
attorney general of the State of Georgia. 


May 11th, 1887. 
WM. T. NEWMAN, 
U.S. Judge. 
Filed in clerk’s office May 11th, 1887. 
A 


. E. BUCK, Clerk, 
By O. C. 


J 
C. FULLER, Deputy. 
Demurrer to Return of Sheriff. 
Northern Dist. Ga., U.S. Circuit Court. 
Ex Parte Mituter. No. 49. 

Now comes plaintiff, William G. Miller, and demurs to the return 
made by William Thompson, d’y sheriff, to the writ of habeas corpus 
which issued herein as being insufficient, the court of De Kalb 
county being without jurisdiction, and prays that the same be reec- 
ognized as insufficient and that petitioner be discharged. 


J. CARROLL PAYNE, 
For Petitioner. 
. A. E. BUCK, Clerk. 


2 Order Discharging Writ of Habeas Corpus. 


Filed in office May 18th, 1887. 
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In Cireuit Court of the United States for the Northern District of 
Georgia. 


WitiiaAM G. MILLER vs. R. M. TuHompson. 
Hlabeas Corpus. 


After argument heard in the above-stated cause upon the petition 
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and answer it is considered, ordered, and adjudged by the court that 
the writ be discharged, with cos's to be paid by relator. 


This the 20 day of May, 1887. 
DON A. PARDEE, Judge. 


Filed in clerk’s office May 20, 1887. 
A. E. BUCK, Clerk. 


Order Allowing Appeal and Requiring Bond, &c. 
U. S. Circuit Court for Northern District of Georgia. 
In the Matter of Winiiam G. MILLER. 


This cause came on for hearing—present, J. Carroll Payne, for 
petitioner; Messrs. Alexander and Turnbull and the attorney gen- 
eral, Clifford Anderson, for the respondent and the State of Georgia— 
and thereupon, after hearing both sides, the writ of habeas corpus 
issued herein was dismissed. ‘Thereupon, in open court, in pres- 
ence of counsel for respondent, on May 20, 1887, motion for suspen- 

sive appeal was made by J. Carroll Payne, attorney for Wil- 
23 liam G. Miller, and same was granted, returnable to the Su- 

preme Court, sitting in Washington, at the next term, Octo- 
ber, 1867. 

The bond for said appeal being considered and approved, there- 
upon motion was made by J. Carroll Payne, attorney for said Wil- 
liam G. Miller, asking that said Miller be allowed to give an ap- 
pearance bond, in the sum of two thousand dollars, to appear and 
abide by the final decision in this cause; which said motion was 
granted and the surety on said bond approved, and it is so ordered. 


In open court, May 20th, 1887. 
DON A. PARDEE, Judge. 


Filed in clerk’s office May 20, 1887. 
A. E. BUCK, Clerk. 


Appeal Bond, May 20th, 1887. 


GeorGIA, Fulton County: 

Know all men by these presents that we, William G. Miller, as 
principal, and W. R. Hill and Jno. M. Hill, as sureties, all of the 
State of Georgia, are held and firmly bound unto the United States 
of America in the sum of five hundred and fifty dollars, current 
money of the United States; for which payment, well and truly to 

be made, we bind ourselves, our heirs, ex’ors, and adminis- 
24 trators and assigns, both jointly and severally, by these 
presents. 

Sealed with our seals, signed, and dated this 20th May, 1887. 

Whereas in the suit of Ex Parte Miller, wherein an application for 
writ of habeas corpus was made, and, by judgment of the circuit court 
of the United States for the northern district of Georgia, rendered 
May 20th, 1887, the writ of habeas corpus which had issued in said 
cause was dismissed and a suspensive appeal taken and allewed to 
the Supreme Court of the United States to reverse said decision : 
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Now, the condition of the above obligation is that the above ob- 

ligors will well and truly pay all damages and costs incurred in 
prosecuting said appeal should said William G. Miller be cast therein ; 
that he will prosecute his appeal to effect, and if he fail to make his 
plea good shail answer all damages and costs. | 

WILLIAM G. MILLER. 

W. R. HILL. 

JOHN M. HILL. 


Bond accepted. 


DON A. PARDEE, Judge. 


Filed in clerk’s office May 20th, 1887. 
A. E. BUCK, Clerk. 


Appearance Bond. 


Unitep STATES OF AMERICA, ‘ 
Northern District of Georgia, Fulton County: 


Know all men by these presents that we, William G. Miller, as 

principal, and W. R. Hill and John M. Hill, as sureties, 

25 are held and firmly bound unto the United States of America 

in the just and full sum of two thousand ($2,000.00) dollars ; 

for the true payment of which we bind ourselves, our heirs, exec- 

utors, and administrators, jointly and severally, firmly by these 
presents. 

Sealed with our seals and dated this 20 day of May, in the year of 
our Lord one thousand eight hundred and eighty-seven. 

The condition of the above obligation is such that whereas in the 
superior court of De Kalb county, Georgia, held at Decatur, at March 
term, 1887, a bill of indictment was found true against the said 
William G. Miller by the grand jury of said De Kalb Co. for violat- 
ing the local option law of said De Kalb Co., and that he was arrested 
upon a bench warrant issuing from said De Kalb superior court by 
one R. M. Thompson, a deputy sheriff of said county, and has been 
brought before the circuit court of the United States for the northern 
district of Georgia by a writ of habeas corpus issuing from said court, 
and said writ of habeas corpus, upon a hearing, has been dismissed, 
the said local option law declared constitutional, and a suspensive 
appeal been granted to the Supreme Court, sitting in Washington : 

Now, should the said W.G. Miller be and appear at the next term 
of said circuit court to be held at Atlanta, or at the next term of the 
Supreme Court of the United States in Washington, on the second 
Monday in October next, and from day to dav and from term to 

term thereafter to abide by the final hearing of application 
26 for a writ of habeas corpus, and shall not depart thence without 

the leave of said court, then the above obligation to be void ; 
else to remain in full force. 


WILLIAM G. MILLER. [seat. 
. W. R. HILL. SEAL. 
JOHN M. HILL. SEAL. 
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Signed, sealed, and acknowledged before me and bond accepted. 
DON A. PARDEE, Judge. 


Taken, approved, and filed this 20 day of May, 1887. 
A. E. BUCK, Clerk. 


UNITED STATES OF AMERICA, 
Northern District of Georgia, { ~ ° 


I, A. E. Buck, clerk United States circyit court in and for the 
northern district of Georgia, do hereby certify the foregoing to be a 
true, full, correct, and complete transcript of the record and all the 
proceedings had in the matter of Ex Parte William G. Miller on pe- 
tition for writ of habeas corpus, as the same appears from the records 
of said court now remaining on file in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of court, at office in Atlanta, in said district, this 6 day of 
June, A. D. 1887. 

[Seal U. S. Circuit Court, N. D. Georgia. ] 


A. E. BUCK, Clerk. 


Endorsed on cover: N. Georgia C.C.U.8. No. 955. William G. 
Miller, appellant, vs. R. M. Thompson, deputy sheriff of De Kalb 
county, Georgia. Filed June 13, 1887. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


No-383.- SQ 


THE NEW AMERICAN FILE COMPANY, APPELLANT, 
US. 


THE NICHOLSON FILE COMPANY. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE DISTRICT OF RHODE ISLAND. 


a 


FILED AUGUST 29, 1887. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1880. 


No. 383. 


THE NEW AMERICAN FILE COMPANY, APPELLANT, 
US. 


THE NICHOLSON FILE COMPANY. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF RHODE ISLAN 
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NEW AMERICAN FILE COMPANY YS. NICHOLSON FILE COMP 


1 Circuit Court of the United States, District of Rhode Island. 


Toe New AMERICAN FILE Company 


vs. bin Equity. No. 1007. 
Tue NicHorson Fire Company. 


Bill of Complaint. Filed May 7th, 1879. 


To the honorable the justices of the circuit court of the United States 
for the district of Rhode Island: 


The New American File Company, a corporation created by act 
of the General Assembly of the State of Rhode Island, and doing 
business at Pawtucket, in said State, brings this its bill of complaint 
against the Nicholson File Company, a corporation created by act 
of the General Assembly of the State of Rhode Island, and doing 
business at Providence, in said State. 

And thereupon your orator complains and says that before the 
thirty-first day of August, 1854, Etienne Bernot, of Paris, France, 
was the original and first inventor of a new and useful machine for 
cutting files, fully described in letters patent hereinafter mentioned, 
and which had not been known or used before his said invention 

and which had not been at the time of his application for a 
2 patent, as hereinafter mentioned, in public use or on sale with 

his consent or allowance for more than two years prior to the 
said application. 

And your orator further shows unto your honors that on the said 
thirty-first day of August, 1854, said Bernot obtained letters patent 
of the Government of France for said invention ; and on the twenty- 
seventh day of March, 1855, said Bernot likewise obtained letters 
patent of the United Kingdom of Great Britain and Ireland, dated 
Oct. 16, 1854, for said invention, and that subsequently thereto, to 
wit, on the third day of July, 1860, the said Etienne Bernot made 
application according to law for letters patent of the United States 
to be granted to him for said machine for cutting files; upon which 
application, due proceedings b2ing had in all respects, said letters 
patent were granted and issued to him on the twenty-fourth day of 
July, 1860, signed by the Secretary of the Interior and countersigned 
by the Commissioner of Patents and numbered 26236, whereby 
there was secured to said Etienne Bernot, his heirs, administrators, 


_ or assigns, fur the term of fourteen years from the said twenty-fourth 


day of July, 1860, the full and exclusive right and liberty of mak- 
ing, constructing, using, and vending to others to be used the said 
machine, a description whereof is given in the words of the said 
Bernot in the schedule annexed to said patent and forming a part 
thereof, as by said patent numbered 29236, a copy whereof is hereto 
annexed, marked Exhibit A, and which your orator prays may be 
made a part hereof, will fully appear. 

And your orator further represents that said Etienne Bernot as- 
signed said letters patent numbered 29236 for the remainder of the 
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term therein specified to George Somerville Norris, a citizen of Bal- 
timore, in the State of Maryland, by deed of assignment delivered 
the eighth day of October, 1860, and recorded at the Patent Office 
January 2, 1862, Liber K®, page 160, of Transfers of Patents, and by 
a supplemental deed of assignment delivered the ninth day 
3 of August, 1862, and recorded at the Patent Office April 2, 
1863, Liber R®, page 400, of Transfers of Patents, as by copies 
of said assignments, hereto annexed and marked Exhibits B and C, 
respectively, and made a part hereof, will fully appear. 


And your orator further shows unto your honors that subsequent 
to the issuing of said patent numbered 29236 and subsequent to 
the said assignment to said Norris of October 8th, .1860, to wit, on 
the sixteenth day of July, 1862, said patent and said last-mentioned 
assignment were confirmed by a private act of Congress of the 
United States approved that day in the words and figures following, 
to wit: 


“ Thirty-seventh Congress, sess. II. 


“Chan. CXCII.—An act to confirm and establish a patent heretofore 
granted to Etienne Bernot, dated July twenty-four, eighteen hun- 
dred and sixty, and to secure to George Somerville Norris, the as- 
signee of said patent, the benefit of the full term for which said 
patent was granted. 


“ Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the patent 
granted to Etienne Bernot on the twenty-fourth day of July, in the 
year eighteen hundred and sixty, for ‘an improved machine for cut- 
ting files, and which patent, on the face thereof, was granted for the 
terin of fourteen years from the date of said patent, shall be, and the 
same is hereby, made a valid grant for the full term of fourteen 
years from the date of said patent, notwithstanding the fact that a 
patent had been previously granted in France for the same inven- 
tion, and notwithstanding that said patent when issued ought to 
have been granted only forthe term of fourteen years, to be com- 
puted from the date of the said patent previously issued in 

France. : 
} “Sec. 2. And be it further enacted, That the title of George 

Somerville Norris, as assignee of said patent under the assign- 
ment made to him by said Etienne Bernot, dated October eight, 
eighteen hundred and sixty, and recorded in the Patent Office, shall 
be good and valid to vest in said assignee, his executors, adminis- 
trators, and assigns, the executive right, under the said patent, for 
the full period of the term of fourteen years from the date of said 
patent, in like manner and to the same extent as if the said patent, 
when originally issued, had been validly granted for fourteen years 
from the date thereof. ° 

“Approved July 16, 1862.” 


That thereafter, to wit, on the twenty-fifth day of September, 
1873, said Etienne Bernot died, and thereupon, on the twelfth day 
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THE NICHOLSON FILE COMPANY. 


of May, 1874, letters of administration of his estate were duly taken 
out according to law, in the State of Rhode Island, by Charles A. 
Nichols, a citizen of Providence, in said State. 

That afterwards and before the twenty-third day of July, 1874, 
the said Charles A. Nichols, then being a citizen of the United 
States, as such administrator and in behalf of the heirs-at-law of 
the said Etienne Bernot, did present his petition to the Commis- 
sioner of Patents for an extension of said letters patent, and, the 
said Charles A. Nichols having fully and in,all respects complied: 
with all the requirements of the law in that behalf, such action was 
thereupon had that the said Commissioner of Patents, by virtue of 
the power vested in him by the act of Congress approved the eighth 
day of July, 1870, entitled “An act to revise, consolidate, and 
amend the statutes relating to patents and copyrights,” did renew 


and extend the said patent for the term of seven years from and 


after the expiration of the first term, viz. from the twenty-fourth 
day of July, 1874; by reason of which the benefit of said invention 
for such extended term accrued to the said Charles A. Nichols as 

such administrator, and the patent has now the same effect 
5 in law as though the same had been originally granted for 

the term of twenty-one years, as by the said Commissioner's 
certificate of extension, a copy of which is hereto annexed, marked 
Exhibit D, and made a part hereof, will fully appear. 

That afterwards Flore Louise Vanier, Etienne Marie Bernot, 
Charles Eugene Bernot, and Louis Georges Duzochel, the heirs-at- 
law of said Etienne Bernot, assigned all their right, title, and inter- 
est to and in said extended patent numbered 29236 to said Charles 
A. Nichols by deed of assignment delivered the twelfth day of No- 
vember, 1874, and recorded in the Patent Office February 11th, 
1878, Liber J®, page 364, of Transfers of Patents. A copy of said 
assignment is hereto annexed and made part hereof, marked 
Exhibit E. 

That said Charles A. Nichols assigned said extended patent num- 
bered 29236 to your orator by deed of assignment delivered Decem- 
ber Ist, 1876, and recorded in the Patent Office February 11th, 
1878, Liber J®, page 362, of Transfers of Patents, as will fully appear 
from a copy of said assignment, which is hereto annexed and made 
part hereof, marked Exhibit F. 

And your orator further shows unto your honors that the exclu- 
sive right and liberty under said patent has been and still is of 
great value and profit to your orator; yet the defendant, well know- 
ing the premises, but contriving to injure your orator and to deprive 
it of the benefit and advantage which might and otherwise would 
accrue to it from said invention, without the consent of your orator 
and in infringement of the said patent, has made, sold, and used 
and still does make, sell, and use large numbers of machines sub- 
stantially the same as that described in said letters patent, the ex- 
clusive right to make, use, and sell which is vested in your orator 
by said extended letters patent and the assignments above referred 
to; but how many of said patented machines have been made, sold, 
and used by the defendant your orator, for want of a discovery 
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thereof, does not know and cannot set forth; and your orator 
6 prays that the defendant may be made to set forth the same 
In answer. : 

And your orator has requested said defendant to acknowledge his 
rights in the premises and to desist and refrain from making, using, 
and selling said patented machines and to account with and pay to 
your orator what is justly due to your orator by reason of said 
infringement. 

But now so it is, may it please your honors, that said defendant 
wholly refuses so to do, contrary to equity and good conscience and 
to the manifest wrong of your orator in the premises. 

To the end, therefore, that the said defendant may, if it can, 
show cause why your orator should not have the relief herein 
prayed and may, under the oath of its proper officer and accord- 
ing to its best and utmost knowledge, remembrance, information, 
or belief, full, true, direct, and perfect answer make to all and 
singular the premises, and especially may answer, discover, and 
set forth whether during any and what period of time and 
whether at said Providence or elsewhere it has made, used, and 
sold said machines, and how many of them it has made, used, 
sold, or introduced since the date of said assignment to your 
orator ; 

And that’ the defendant may be decreed to account for and to 

ay over to your orator all gains and profits resulting from said 
infringements, and may be restrained by an injunction to be issued 
out of this honorable court from making, using, or selling the 
improved machine for cutting files described in said letters patent 
or any machine substantially the same as that so described, and 
for such other and further relief in the premises as the nature of 
the case may require and to your honors shall seem meet— 

May it please your honors to grant unto your orator not only a 
writ of injunction conformable to the prayer of this bill, but also 
a writ of subpcena, directed to the said Nicholson File Company, 
commanding it, at a certain time and under a certain penalty, 
therein to be limited, personally to be and appear before your 

honors and this honorable court, then and there to answer 
7 unto this bill of complaint and to do and receive what to 
your honors shall seem meet in the premises. 


NEW AMERICAN FILE CO., 
STEPHEN A. JENKS, Treasurer. 
W. W. & S. T. DOUGLAS, 
Complainant’s Solicitors. 


CHAUNCEY SMITH, Of Counsel. 


District OF Ruaope IsLanp, sc: 


In Providence, in said district, on this first day of May, A. D. 
1879, personally came Stephen A. Jenks, treasurer of the complain- 
ant corporation, and made oath that the facts therein stated as of 
the knowledge of said complainant corporation are true, and those 
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THE NICHOLSON FILE COMPANY. 


facts which are therein stated on information and belief he verily 
believes to be true. 
Before me— WM. W. DOUGLAS, 
U. S. Commissioner for said District of Rhode Island. 


8 Exuisit A. 


No. 29236. 
THe UNITED STATES OF AMERICA. 


To all to whom these letters patent shall come: 


Whereas Etienne Bernot, of Paris, France, has alleged that he 
has invented a new and useful improved machine for cutting files, 
which he states has not been known or used before his application ; 
has made oath that he is a citizen of the Empire of France; that 
he does verily believe that he is the original and first inventor or 
discoverer of the said machine, and that the same hath not, to the 
best of his knowledge and belief, been previously known or used; 
has paid into the Treasury of the United States the sum of three 
hundred dollars and presented a petition to the Commissioner of 
Patents signifying a desire of obtaining an exclusive property in 
the said machine, and praying that a patent may be granted for 
that purpose : 

These are, therefore, to grant according to law to the said Etienne 
Bernot, his heirs, administrators, or assigns, for the term of four- 
teen years from the twenty-fourth day of July, one thousand eight 
hundred and sixty, the full and exelusive right and liberty of mak- 
ing, constructing, using, and vending to others to be used the suid 
machine, a description whereof is given in the words of the said 
Etienne Bernot in the schedule hereunto annexed aud is madea 
part of these presents. 

In testimony whereof [ have caused these letters to be made pat- 

ent and the seal of the Patent Office has been hereunto 
9 affixed. Given under my hand, at the city of Washington, 
this twenty-fourth day of July, in the year of our Lord one 
thousand eight hundred and sixty, and of the Independence of the 
United States of America the eighty-fifth. 
[SEAL. ] JACOB THOMPSON, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
PHILIP F. THOMAS, 
Commissioner of Patents. 
Ex’d: C. E. U. 


The Schedule Referred to in These Letters Patent and Making Part of the 
Same. 


To all to whom these presents shall come: 


Now know ye that I, Etienne Bernot, do hereby declare the nature 
of the said invention and in what manner the saine isto be performed 
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to be particularly described and ascertained in and by the following 
statement thereof, reference being had to the drawings hereunto an- 
nexed and to the figures and letters marked thereon—that Is to say, 
my invention consists in new mechanical arrangements for the con- 


struction of a machine for cutting files. 
_ Description of the drawings. 
Here follow diagrams marked pp. 9a, 96, & 9c. 


Drawing I represents a front elevation of the machine (figure 1); 
drawing I also represents a side elevation of the machine and a sec- 
tion through A B and E F, figure 1, for showing more clearly the 
interior of the machine (figure 2); drawing II, plan of the whole 
machine (figure 1). Figure 2, drawing II, represents a vertical section 

through the line X X of the drawing II (figure 1). Figure 8, 
10 drawing II, is a section through P O, figure 2, drawing II, 

and through RS, drawing II (figure 1). Figure 4 represents 
a front view of the buffer,and in the manner in which the half-cir- 
cular file is fixed. Figures V and 6 also represent the manner of 
fixing the three-sided and rat-tail files. 

A BCD, cast-iron, frame, upon which the various parts of the 
machine are set up. E F, lower part of the frame, serving as 
foundation to the machine ;.this part is hollow internally, and by 
its arrangement allows the connecting rod V',shown by dotted lines, 
to work vertically, as represented in drawing I, but clnefly in figure 
2, drawing II, which, being a vertical section, shows the working 
- and the manner in which motion is communicated more clearly, 
G, stone pedestal, by which the whole of the machine is supported. 
The bolts a a@ are seated into the pedestal and run through the iron 
foundation E F and plate O, uniting them together, so as to form 
but one piece. H, cast-iron pulley (the diameter of which may 

rary), serving to put in motion the whole of the machine. L! M 
N, horizontal shaft, set in motion by pulley H and mounted on a 
barrel, L, turning round in a socket, L', forming part of the shaft L! 
M N, and cogging by means of the lever J in J', thus setting the 
shaft in motion as hereinbefore described. I, fly-wheel, fixed upon 
the barrel of the pulley and serving to regulate the rotative motion 
of the shaft L'M N. K K, plummer blocks forming part of the 
frame, and in which the horizontal shaft L!' M N works. O!, eam, 
mounted upon and fixed to the centre O? of the horizontal shaft by 
a conical shoulder running through it and a screw which fastens 
them together, as shown in figure 2, drawing II. This cam, being 
fixed to the horizontal shaft, encounters during the revolution of 
the latter the ram beam P Q, which slides between two grooves V, 
cut in the upright of the frame, and gives to it an ascending move- 
ment. R, ring enclosing eccentric R'. During the movement of 
the horizontal shaft the ring R, fixed to the rod 8, gives to. the lat- 

ter a to-and fro movement, as shown in drawing 1 (figure 2) 
1] and drawing II (figure 1). T, balance lever, jointed at the 

point U V and pivoting by means of the axis X. This con- 
necting rod has towards its centre a groove which allows it to ascend 
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or descend according to the catch Y. The catch Y, at each to-and- 
fro movement, causes the rachet wheel Z to turn by pushing it 
before it. The stroke of the catch Y is always calculated so as to 
cause the rachet wheel Z to advance one cog at each movement. 

A', counter-catch for preventing the ratchet wheel Z making a 
retrograde movement. It is movable on the point B', and can by 
means of the grooved piece B' C', which receives it, advance or re- 
cede with it, according tothe required inclination. This inclinationis 
always regulated by that of the cog of the ratchet wheel, which varies 
in size according to the degree of fineness to be obtained. In order 
to prevent the rising of the catches two springs bear constantly on 
the points Y of one and on A! of the other. 

D', small horizontal shaft set in motion by the ratchet wheel Z. 
At the extremity of this shaft isa pinion E', upon which the cog 
wheel F' works. ‘This wheel is set upon a horizontal shaft, G', to the 
middle of which is fixed a pressure eccentric, H'. The spokes which 
serve to form the circumference have been calculated so as to press 
continually in its rotation in a proportionate manner upon a spring, 
I'. It only travels over three-fourths of the circumference, and, as 
this movement has been determined by the length of the file, it 
therefore follows that each time one of the surfaces of the file has 
been cut the wheel F' returns and imparts to it its motion by means 
of the two hand levers J?, which form part of the said wheel F’. 
The handles also serve as a mark for replacing the eccentric at its 
starting at each new cutting. I', main tempered steel spring, fixed 
by a counter-plate and two screws to the centre of a movable shaft 
K! 


Another small spring, L*, also fixed to the shaft K', rests upon a 
stop, M', and serves to prevent the main spring I' from taking a ver- 
tical direction, which, owing to the mobility of the shaft K', 
12 to which it is fixed, would otherwise take place. During the 
action of the machine the eccentric H' is constantly in con- 
tact with the main spring I'. It will be readily understood, bearing 
in mind the ascending movement which the cam imparts to the 
beam P Q, that the beam encounters the main spring each time, and 
consequently the elastic force of the latter varies according to its 
contact with the eccentric. .The beam P Q is provided at its lowest 
end with a graver or chisel, N, which is firmly fixed by a counter- 
plate, which, with two bolts running through it, prevents the chisel 
N acting on the beam itself. 

The carriage of the graver should always be perpendicular to 
the axis of the beam P Q, and consequently have its edge parallel 
to the surface of the file to be cut. When once this object is ob- 
tained the file, notwithstanding the irregularities of thickness in 
all its transverse section, will always present a line of contact 
parallel to the cutting edge of the graver. It will be seen by the 
— that as the elastic force of the main spring I' upon the 

am varies in proportion as the eccentric performs its movements 

@ this beam descends with more or less force, and consequently by 
Mmeans of the graver at its end cuts the lines upon the file always 
See mf an equal depth. The mechanism working the eccentric is ar- 
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ranged that it should exert the strongest pressure upon the middle 
of the file, where the surface to be cut is the largest, and that the 
pressure should gradually diminish in advancing towards the ex- 
tremities, and thus produce the cutting of a uniform depth. The 
movement of the eccentric is regulated by means of the supports 
A® B’, upon which it rests. These supports slide in grooves O°, and 
are fixed by a semi-circular piece D°®. The mechanism for setting 
the file in motion is as follows: O*%, shoulder, forming part of the 
horizontal shaft M N. In the middle of this shoulder a handle, P', 
slides, which is fixed by means of a screw bolt when its range is 
determined. Q', main connecting rod, provided with a pulley, R%, 

at its upper part and jointed at its lower part in S'. This 
13 connecting rod, set in motion by the handle P!, which works 

with the horizontal shaft M N, gives tothe rod T! a to-and-fro 
vertical movement. At the lower part of the rod T' isa small pulley, 
U', jointed to its extremities, and which sets in motion a connecting 
rod, V', suspended at its other extremity to a pulley, X, similar in 
construction to the pulley U', but which remains fixed while it 
pivots on the point V', bolted to the framing of the machine. At 
the middle of the balanee lever V! rests a vertical rod, Z A?, 
jointed at Z°, and which also receives a to-and-fro vertical move- 
ment from the rod T' by means of the balance lever V'. This 
rod Z' A® slides frictionwise in a ‘barrel provided with a shoulder 
at its lower part and tapped at its upper part to receive a round, 
nutted screw which presses it firmly between the plate herein- 
before described, and set on the framing of the machine and the 
buffer-carrier B®, 

At the upper part of the rod 2! A? is another balance lever C?, 
jointed to the left extremity at D®, as shown in drawing I, provided 
with a pulley, also jointed at its lower part at B® and pivoting upon 
an ear fixed to the buffer-carrier B®. The right-hand side of this 
balance lever communicates to the connecting rod G?, with which 
it is jointed, an ascending and descending movement which it has 
received from the rod Z' A*®. The connecting rod G® can work 
in any direction, being provided at each of its extremities a with 
universal joints. ‘The arched arm J*, which is fixed to the upper 
part of the connecting rod G®*, receives from the latter a to-and-fro 
movement, which it communicates to the connecting rod L*, which, 
like the arm J*, forms part of the shaft K® (as seen in drawing I, 
figure 2), working in two plummer blocks M? N*. The connect- 
ing rod L%, being attached to the small pulley M® by the rod N°, 
jointed to both at tlie points O? and I”, gives to the pulley M’a 
to-and-fro motion, and causes the ratchet wheel R*® to advance one 
cog each time by the pressure of the catch 5°, which pushes it suc- 

cessively before it. To prevent the pulley M*® moving too 
14 freely, it is attached to a support, T°, at the lower part of 

which is a ring cut in two and reunited by two claws and 
twoscrews. This ring rotates freely upon the shaft U?, which receives 
a circular movement from the ratchet wheel R*, forming part of it 
by the pressure of a nut with cap, V*, against one of the shoulders 
of the shaft U*. 
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A counter-catch, Y?, serves to prevent the ratchet wheel from 
making a retrograde movement. This counter-catch can be length- 
ened or shortened at will by means of the piece 2, which slides in 
a screw bolt into an iron plate, )®, serving as support to the plum- 
mer blocks N? and M*. When the length of the catch is deter- 
mined it is merely necessary to bear strongly upon the head of the 
bolt to keep at the same length the catch V*. Its length and ineli- 
nation are always dependent on the fineness of the cogs of the 
ratchet wheel upon which it is to aet. It will be seen from what 
has herein been described that the ratchet wheel R® gives a circular 
movement to the shaft U*. This shaft, which works in two plum- 
mer blocks B* B‘, is provided at its other extremity with an end- 
less screw, C*, which in turning advances or recedes, according to 
the impulse given to it by a rack, D®, with which it cogs. The rack 
D*, as represented in drawing I (figure 2) and figure 2, drawing II, 
travels the whole of the length when gliding through a semi-hollow 
cylinder, E* F%, provided at its. lower extremity with a groove, G%, 
serving as guide to this rack. ‘Towards the extremities of this rack 
are two stops H® H®, serving to direct the upper part or buffer 1° 
that rests upon it. 

This buffer I° is of the form of a demi-cylindrical prism, and has 
towards its extremities two grooves made in it which slide freely 
in a transverse direction to the demi-prism while held by the stops 
H? H*. The demi-prism, as shown in figure 5, drawing II, moves 
in a transverse direction to E* F*, with which it moves with a 
gentle friction. It can therefore move freely round E* F*, and at the 
upper surface change its position from a horizontal to an inclined 

position either to the right or left. At the upper part of 
15 u groove is formed through the whole of its length, and at 
the bottom of this groove an iron plate, m, is let in, the upper 
surface of which represents exactly the shape of the file which is to 
be submitted to the action of the machine. Between the file and 
plate m, as well as upon the lateral side of the file, zine bands are 
placed, in order that the stroke of the beam P Q should not im- 
pair the cut lines already produced. Figure 3, drawing II, shows 
the manner in which the file is fixed upon the buffer. In this fig- 
ure the grooves made in the buffer are shown in section, and receive, 
as shown in plan, figure 1, drawing II, two wedges, a® 6°, of which 
the left one is fixed and the right one movable. This last forms 
art of a screw with the prolonged threads. This screw is supported 
o a piece of iron fixed to I* by means of rivets. If, therefore, this 
screw is set in motion by means of its handle n, it causes to advance 
or recede the movable wedge to which it is Jointed, and which 
then tightens or slackens the file against which it is applied. The 
buffer 1° works longitudinally by means of an endless screw cogging 
with the rack D®, upon which it rests. It will be readily under- 
stood on referring to figure 2, drawing II, that the motion can also 
be produced in a transverse direction by means of grooves made 
towards the extremities of the buffer and sliding freely in the stops 
H? H?® of the rack D®. The buffer 1* has on each side of its lateral 
faces semicircular pieces a® a? (shown in black dotted lines), forming 
2—383 
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an axis and pivoting in circular grooves hollowed out in the inte- 
rior of the uprights of the support B*, by which the circular, alter- 
nate, and vertical movement is given to the buffer-carrier, and 
afterwards to the buffer itself. This movement is combined so as to 
pass from a horizontal to an oblique direction, and from an angle 
which can reach 60°, and allows of regulating at will the inclina- 
tion of the cuttings of the file. When the requisite cutting tool is 
regulated, the whole mechanism is stopped, to prevent any move- 
ment from top to bottom, by means of an iron rod, T, moving at its 

lower part ¢ round a bolt screwed into one of the uprights of 
16 the support. At the upper part of this rod is a groove, in 

which slides a bolt, f, screwed inte the buffer-carrier. The 
lateral faces of the said rod are divided into 60 parts, so as to cor- 
respond to the 60° of the angle that the buffer may have to describe. 
The bolt f then performs the function of slider with the iron rod T, 
which by means of the divisions marked thereon becomes a scale of 
vertical inclinations. If, therefore, the nuts of the two bolts are 
strougly pressed the buffer will be prevented from moving in a ver- 
tical direction. It will be seen by the foregoing description that 
the file, the buffer, its carrier, and the support B® form but one body, 
which moves in a horizontal plane and allows the file to present 
itself to the graver from right to left for the first cut and from left 
to right for the second. The support is provided at its lower part 
with a disk, B’, in which the uprights g g, already described, are en- 
closed and retained by bolts. A fusee, h, passes through the centre 
of this disk and acts as a pressure bolt to the plate O, through which 
it also passes. This fusee h is held by a head, i, at its lower part and 
at its upper part by a round nut, j, pierced with six vertical holes to 
receive the key for holding it firm. These several movements are 
shown in red in figure 1, drawing II. At the centre of the disk B* 
at K, is a mark which also serves to regulate the cross angular cut- 
tings. This mark, shown by the vertical line & 1, corresponds to a 
semi-circle divided on each side into 60 degrees, beginning at the 
point K. It will be understood that 0, beginning at K, the reading 
of the degrees is either from left to right or vice versa. p is a plate 
having at its centre g a groove, shown in black dotted lines. 
This plate is fixed to the main frame by means of two screw bolts. 
Behind this plate p is a disk, which has at its centre r an axis of 
the same diameter as the above-mentioned groove. This groove is 
made so as to allow the axis of the counter-plate to slide from 
right to left on it, and to describe in its motion an arc of a circle, 
of which the point S is the centre, and which pivots on the point 5 

of the plate, to which it is held by a nut,é. This movement 
17 serves only to regulate the disk, which is fixed to the plate 

by means of a nut, ¢. This disk is shown in figure 1, draw- 
ing I, in black dotted lines, and in figure 2 by the letter p'. U, 
dovetailed guide, sliding freely in the disk p', its movement takes 
am from top to bottom and from right to left—that is to say, sim1- 
arly to the disk with which it slides. At the upper part of this 
guide U, at the point V, a rod is riveted which acts as an axis and 
serves to receive the main lever. z, arm of the lever jointed at y, z, 
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and u. The small arm yz is held at the point z to the plate p when 
the apparatus is not in motion. At the extremity of the main arm 
z is fixed a cast-iron ball which exerts a constant pressure upon the 
guide U, with which it communicates by means of the rod V, which 
acts at the same time asa pivot and axis of the mainarmz. Al!, 
small crutch moving at B', serving to receive the arm of the lever 
z, which rests upon it at C', when the latter ceases to bear upon the 
guide U. This movement takes place every time a new line is cut, 
and is represented colored red in figure 1, drawing I. Owing to the 
peculiar arrangement of this part of the machine, when the guide U 
is once regulated by the counter-plate or disk in which it slides it 
acts as a press and guide at the same time—that is to say, it always 
forces the file upon which it rests during the cutting operation to 
keep parallel to the graver N', by which the cutting is performed. 
The flat files are maintained upon the buffer I° by means of pressure 
and zine wedges which embrace three faces of the file submitted to the 
cutting. I will now proceed to describe the manner in which the 
half-round and rat-tail files are fixed upon the buffer I°. For the 
half round see figure 4, drawing II. A zinc plate, d',is cast, upon 
which the plane surface of the file (previously eut by the same 
process as the flat file) rests. ‘The concave part e', which retains one 
of the convex sides of the file, is moulded upon this file. This plate 
is held on the buffer by two grooves ;' j', and is subjected to all 

the transverse movements given to the buffer. It will be 
18 readily understood that if a plummer block, g' g,' slides in 

the buffer- carrier E* F*, and is held to the buffer by means 
of a groove made in the semi-disk h', fixed to the vertical face of 
the buffer by two screws, that the buffer can move transversely and 
take with itthe plummer block g' g', which is kept with gentle fric- 
tion by the circular cheek 7' 7 of the semi-disk h'. Upon the plum- 
mer block g' g' is a movable cath, 7, held by a spring, & This 
catch forces itself into the openings ¢' [' /' made in the cheek of the 
semi-disk h', and serves to hold the file steady during the cutting 
and action. It will be seen in figure 4, drawing II, that an open- 
ing corresponds with the surface of the file to be cut. According 
to the arrangement shown in that figure, only one-half of the file 
can be cut atatime. For cutting the other half it suffices to mould 
another zine plate in a contrary direction and to operate in the 
same manner. For cutting the three-faced files and rat-tail form 
the arrangement of plummer blocks is the same as for the half- 
round file—that is to say, the bearing g' g' moves with the buffer 
only. It is fixed to it by means of two screws 2 2°. Between the in- 
ternal face and the face of the buffer is a circular gorge in which 
a washer, a*, about one-third of an inch in thickness freely moves, 
and is provided with three equidistant holes for cutting the three- 
faced tiles, and for the rat-tail form there are ten holes. A screw, 
V?, running through the plummer block g' g' is inserted into the 
buffer and forms a projection in the bottom of the gorge. This 
screw acts as a support and stop to the washers which successively 
present their openings to this screw according as a longitudinal 
cut is finished. The zinc plates which receive each of the files 
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are previously moulded upon them (as for the half-round files) 
and sink into the buffer by means of grooves made in each side. 
To prevent the file from moving during the cutting operation, 
its end is inserted in openings made in the washers. These 
openings are of the same form as the ends they are to receive. 

And having now described the nature of my said invention 

and the manner of putting the same into execution, I wish 
19 it to be understood that I do not confine myself to the pre- 

cise details of construction herein laid down, as the same 
may be varied ; but what I claim is— 

First. The particular arrangement of buffer-carrier for the manu- 
facture of files, as hereinbefore described and referred to in figures 
1 and 2, drawing I, and figures 4, 5, and 6, drawing II. 

Secondly. The combination of a chain composed of levers and 
connecting rods, with ordinary or universal joints capable of working 
in all directions, as hereinbefore described and referred to in figures 
i and 2, drawing I. 

Thirdly. In the arrangement of a guide set parallel to the graver, 
as hereinbefore described and referred to in figures 1 and 2, drawing 
I, and figure 2, drawing II. 

Fourthly. In the arrangement of an eccentric the pressure of which 
is proportionally exerted upon a spring, as hereinbefore described 
and referred to in the figures 1 and 2, drawing I, and figures 1 and 
2, drawing IT. 

ETIENNE BERNOT. 

Witness : | 

GEO. HULTON. 
HENRY W. SPENCER. 


Ex’d: Moss. 
20 Exurpit B. 


Whereas I, Etienne Bernot, of the city of Paris, in the Empire of 
France, have invented an improved machine for cutting files, for 
which letters patent under the great seal of the United States of 
America, bearing date on the twenty-fourth day of July, eighteen 
hundred and sixty, have been granted to me at the city of Wash- 
ington, the said letters patent being numbered (29236) twenty-nine 
thousand two hundred and thirty-six ; and whereas George Somer- 
ville Norris, of the city of Baltimore, in the State of Maryland, one 
of the United States‘of America aforesaid, has purchased from me all 
the right, title, and interest which I have in the said invention, and 
has paid to me the sum of thirty thousand franes as the consideration 
of said purchase: Now, it is hereby witnessed that in consideration 
of the said sum of thirty thousand frances to me paid 1 do hereby as- 
sign and transfer unto the said George Somerville Norris, his execu- 
tors, administrators, and assigns, all my right, title, interest, and claim 
in and to the said invention for the United States of America and 
to the aforesaid letters patent, and all the license, powers, rights, and 
privileges secured to me thereby ; to have and to hold, receive, take, 
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and exercise the said especial license, sole privilege and authority, 
invention, letters patent, and all and singular the premises hereby 
assigned or intended to be unto and by the said George Somerville 
Norris, his executors, administrators, and assigns, for and during the 
residue of the term of years granted and created by the aforesaid 
letters patent to his and their sole use, benefit, and advantage; and 
I, the said Etienne Bernot, for myself, my heirs, executors, and ad- 
ministrators, do hereby covenant with the said George Somerville 
Norris, his executors, administrators, and assigns, at his or their 
21 request and expense, to execute ‘and deliver to him or them 
or to such of them as may be entitled thereto all such fur- 
ther and other deeds and assurances as may be deemed requisite for 
the more perfect assuring and confirming to him and them the priv- 
ileges, rights,and powers hereby assigned or intended to be. 
Witness my hand and seal this eighth day of October, eighteen 


hundred and sixty. | 
ETIENNE BERNOT. [seat.] 
Test: 
HENRY W. SPENCER. 
GEO. HULTON. 


Consulate of the United States of America, Paris, France. 


On this eighth day of October, eighteen hundred and sixty, before 
me, Henry W. Spencer, United States consul for the city of Paris, 
personally appeared Etienne Bernot, known to me to be the person 
described in and who executed the foregoing writing or instrument, 
and he acknowledged the same to be his free act and deed. 

In testimony whereof I have hereunto set my hand and 
official seal on the day and year aforesaid. 

HENRY W. SPENCER, 
United States Consul. 


[SEAL. ] 


No. 1095. 
U.S. Parent OFrice. 
Received December 27, 1861, and recorded January 2, 1862, in 
Liber K®, page 160, of Transfers of Patents. 
In testimony whereof I have caused the seal of the Pat- 
ent Oflice to be hereunto affixed. 


Db. P. HOLLOWAY, 


Commissioner of Patents. 


[ SEAL. ] 


G. N.C. 
22 Exurpir C. 


Whereas I, Etienne Bernot, of the city of Paris, in the Empire of 
France, did heretofore, to wit, on the, twenty-fourth day of July, 
A. D. eighteen hundred and sixty, obtain letters patent under the 
great seal of the United States of America for an improved ma- 
chine for cutting files; and whereas doubts have arisen as to how 
many years the said patent is to endure by reason of my (said Ber- 
not) having mon <a 2 obtained a patent for the said invention or 
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machine in the Empire of France, and the fact of such granting 
and the date thereof, and the said patent, with the specifications 
attached, or a sworn copy not having been filed in the Patent Office 
of the United States, as required by section’ 60 of the rules and 
directions for proceedings in the Patent Office, published by the 
Commissioner under date of Ist of May, A. D. 1861; and whereas 
I have heretofore sold and assigned to George Somerville Norris, of 
the city of Baltimore and State of Maryland, all my right, title, 
claim, and interest in and to the said invention and patent in and 
for the said United States of America, and such sale having been 
made under the assumption by both parties that the said patent so 
granted by the said United States would endure for the space of 
fourteen years, and the said mistake or failure on my part as to 
compliance with said rules and directions having been without any 
fraudulent intent, but from inadvertence and ignorance, and hav- 
ing covenanted in said assignment for other and further deeds of 
assurance for the confirmation and perfection of the title of said 
Norris in and tosaid patent: Now, in consideration thereof, | hereby 
authorize the said Norris, for me andin my name, either now or at 
the expiration of said patent, to apply for a renewal or extension 
thereof in his discretion, and so to act in my name that he and his 
assigns may obtain the exclusive use of said invention for the full 
number of years assumed to have been sold by me to said Norris in 

the assignment aforesaid ; and I hereby covenant with said 
23 Norris, his personal representatives and assigns, that any re- 


newal or extension of said patent, no matter how or when 


acquired, shall enure to his or their use and benefit for the number 
of years so assumed to have been sold to him as aforesaid, and I 
also covenant with him and them to do any and all further acts of 
further assurance necessary to perfect the title of said Norris or his 
assigns in and to said patent to the extent of years as aforesaid. 
Witness my hand and seal this ninth day of August, A. D. 1862, 


at Paris, in the Empire of France. 
BERNOT. [seat.] 


Sealed and delivered in the presence of— 
GEO. HULTON. 
DAVID FULLER. 


Consulate of the United States of America, Paris, France. 


Be it known that on the ninth day of August, one thousand eight 
hundred and sixty-two, before me, John Bigelow, consul of the United 
States of America, at Paris,in the Empire of France, personally 
appeared Etienne Bernot, known to me to be the person named in 
and who executed the within instrument, and acknowledged the 
execution thereof for the uses and purposes therein mentioned. 

In testimony whereof I have hereunto set my hand and seal of 
office the day and year above written. | 

No. 1,100. 

R. $2. 

[| SEAL. | JOHN BIGELOW, 
United States Consul. 


~~ 


THE NICHOISON FILE COMPANY. 15 


U. S. Patent OFFIice. 


Received March 25th and recorded April 2d, 1863,in Liber R 
6, page 400, of Transfers of Patents. 
In testimony whereof I have caused the seal of the 
[seat] Patent Office to be hereunto affixed. 
D. P. HOLLOWAY, 
Commissioner of Patents. 


J. D. P. 


24 Exwisit D. 
Certificate of Extension. 


Whereas, upon the petition of Charles A. Nichols, of Providence, 
Rhode Island, administrator of the estate of Etienne Bernot, deceased, 
for the extension of the patent granted to said Etienne Bernot July 
24, 1860, for an “improved machine for cutting files,” the under- 
signed, in accordance with the act of Congress approved the 8th 
day of July, 1870, entitled “ An act to revise, consolidate, and amend 
the statutes relating to patents and copyrights,” did, on this twenty- 
third day of July, 1874, decide that said patent ought to be extended: 

Now, therefore, I, Mortimer D. Leggett, Commissioner of Patents, 
by virtue of the power vested in me by said act of Congress, do re- 
new and extend the said patent and certify that the same is hereby 
extended for the term of seven vears from and after the expiration 
of the first term, viz., from the twenty-fourth day of July, 1874; 
which certificate being duly entered of record in the Patent Office ; 
the said patent has now the same effect in law as though the same 
had been originally granted for the term of twenty-one years. 

In testimony whereof I have caused the seal of the Patent 
[seaL.] Office to be hereunto affixed this twenty-third day of July, 
1874, and of the Independence of the United States the 


ninety-ninth. 
M. D. LEGGETT, 
Commissioner. 


25 Exuipir E. 


Whereas, upon petition of Charles A. Nichols, of Providence, 
Rhode Island, administrator of the estate of Etienne Bernot, deceased, 
for the extension of the patent granted to said Etienne Bernot on 
the twenty-fourth day of July, eighteen hundred and sixty, for an 
improved machine for cutting files, said patent was extended for the 
term of seven years from the twenty-fourth day of July, eighteen 
hundred and seventy-four; and whereas we, the undersigned, Flore 
Louise Vanier, Etienne Marie Bernot, Charles Eugene Bernot, and 
Louis Georges Durochel, heirs-at-law of said Etienne Bernot and in- 
heritors of his estate, real and personal, have received certain val- 
uable considerations in full satisfaction of all our right, title, and 
interest in and tothe said extension from the said Charles A. Nichols, 
the receipt of which is hereby acknowledged ; and whereas the said 
Charles A. Nichols has become the administrator of the said Etienne 
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Bernot solely for the purpose of procuring said extension and in 
pursuance of and compliance with the law relating to the same; and 
whereas the said application for extension by said Charles A. Nichols, 
administrator, was made by our authority and in pursuance of 4 
proposition for the purch:se of said extension by the said Charles 
A. Nichols, which proposition has been heretofore accepted by us, 
and full payment for the same has been made to us as aforesaid ; 
and whereas no other property or interest in property of said 
Etienne Bernot has come into the possession of said Charles A. Nich- 
ols, administrator, or is within the jurisdiction of the United States 
| of America or of either of them : Now, in consideration of the premises | 
| and of one dollar to us in band and to each of us in hand paid, the 
receipt of which we hereby severally acknowledge, we hereby re- 
lease, discharge, and acquit the said Charles A. Nichols of and from 
any and all liability to account as administrator as aforesaid, 
26 hereby intending to confirm to said Charles A. Nichols, his 
legal representatives and assigns, the full use and enjoyment 
of the property in said extended patent, and to confirm any. and all 
conveyances of the said extension or extended patent which may 
have been or may be made by said Charles A. Nichols, adminis- 
trator, free from all liability to account to us as aforesaid, as if the ( 
said extension had been granted to said Charles A. Nichols in his 
own right; and we do hereby severally covenant to and with said - 
Charles A. Nichols that we will execute any further or other instru- 


@ 


meut that may be required to confirm the title of said Charles A. a 
Nichols, his legal representatives or assigns, to said extension and 
to the full use and benefit of said invention for the said extended | 
term whenever required so to do by said Charles A. Nichols, his : 


legal representatives or assigns, without any further cost or expense 
to said Charles A. Nichols, his legal representatives or assigns, ex- 
| cept such necessary expenses as may be incurred in execution of 
| such other or further instrument. 
| In witness whereof we have hereunto severally set our hands and 
seals this twelfth day of November, one thousand eight hundred and 
| seventy-four. 


’ 


| FLORE LOUISE VANIER, [| SEAL. ] 

Db. V. BERNOT, 

| CHARLES EUGENE BERNOT, [seat.] ; 
| L. G. DUROCHEL, ee 

| ETIENNE MARIA BERNOT, [SEAL.| 

. 


By CHARLES EUGENE BERNOT, 
By Power of Attorney. 
In the presence of— 
ROB’T M. HOOPER. 


DAVID T. STRATTEN, P. 


Jan. 12, rd. | 
(Stamp:) Patent Office, U.S. A., Feb. 11, 1878. 


U.S. ConsuLATE GENERAL, Paris, FRANCE. 
Be it known that on the twelfth day of November, one thou- 
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sand eight hundred and seventy-four, before me, the undersigned, 

A. T. A. Torbert, consul general of the United States of America, 
’ personally appeared Flore Louis Vanier ne Bernot, Charles Eugene 
Bernot, L. G. Durochel, Etienne Marie Bernot, per power of attorney, 
by Charles Eugene Bernot, who are known to me to be the persons 
who executed the within instrument, and acknowledged that they 
executed the same freely and voluntarily for the uses and purposes 
herein mentioned. 


—_ 


[sear.] In witness whereof I have hereunto set my hand and 
“4 official seal the day and year above written. 


A. T. A. TORBERT, 
LU. 8S. Consul General, Paris. 


y ee 
Vv 


Received for record February 11, 1878, and recorded in Liber J 
22, page 364, of Transfers of Patents. 7 
[seat] In testimony whereof I have caused the seal of the Pat- 
~ “tent Office to be hereunto affixed. 


W. H. DOOLITTLE, 
Acting Commissioner. 
i Ex’d: F.C. T. 


9S Exuipit F. 


Whereas letters patent bearing date the twenty-fourth day of 
July, eighteen hundred and sixty, were granted by the Government 

of the United States, under the seal thereof, unto Etienne Bernot, of 
France, for an improved machine for cutting files; and whereas, 
upon petition of Charles A. Nichols, of Providence, Rhode Island, 
administrator of the estate of said Etienne Bernot, deceased, the 
said patent and the exelusive right and liberty of making and using 
and vending to others to be used the invention particularly de- 
) scribed. and specified in the schedule annexed to said letters 
, patent was extended for the term of seven years from the twenty- 
fourth day of July, eighteeu hundred and seventy-four: Now, there- 
fore— 

Know all men by these presents that I, the said Charles A. Nich- 
ols, administrator of the estate of Etienne Bernot, in consideration 
of one dollar to me paid by the New American File Company, a 
corporation created by act of the General Assembly of the State of 
Rhode Island, the receipt of which is hereby acknowledged, have 
granted, assigned, and set over, and do by these presents grant, as- 
sign, and set over, unto the said New American File a its 
successors and assigns, the said extended letters patent and all my 
right, title, and interest in and to the said invention; to have and 
to hold the same to the said New American File Company, its sue- 
cessors and assigns, in as full and ample manner, to all intents and 
purposes, as I might have and hold the same for and during the 
rest and residue of said term of seven years. 


as 
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In witness whereof I have hereunto set ny hand and seal this 
first day of December, one thousand eight hundred and seventy-six. 
CHARLES A. NICHOLS. [sgat.] 
In presence of— 


STEPHEN A. JENKS. 


Received for record Feb’y 11th, 1878, and recorded in Liber J 
22, page 362, of Transfers of Patents. 
[n. s:] In testimony whereof I have caused the seal of the Pat- 
“ “4 ent Office to be hereunto affixed. 
W. H. DOOLITTLE, 


Acting Commissioner. 


29 Demurrer. Filed July 18th, 1879. 
Circuit Court of the United States, District of Rhode Island. 


New AMERICAN FILE Co. 
vs. 
NIcHOLSON FiLe Co. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said complainant’s bill 
to be true in such manner and form as the same are therein set 
forth and alleged, doth demur thereto, and for cause of demurrer 
showeth that the said complainant hath not in and by its said bili 
made or stated such a case as doth or ought to entitle it to any such 
discovery or relief as is thereby sought and prayed for from or 
against this defendant. Wherefore this defendant demands the 
judgment of this honorable court whether he shall be compelled to 
make any further or other answer to the said bill, and prays to be 
hence dismissed with its reasonable costs in this behalf sustained. 

NICHOLSON FILE Co., 
Per BENJ. F. THURSTON, Sol’r. 
BENJ. F. THURSTON, | 


Of Counsel for Nicholson File Co. 


I, Benjamin F. Thurston, of counsel fur the defendant corporation, 
do certify that in my opinion the demurrer of the defendant is well 
founded in point of law. 


BENJ. F. THURSTON. 


30 William T. Nicholson deposes and say: I am president of 
the Nicholson File Co. The foregoing demurrer filed by the 
defendant corporation is believed by me to be well founded in law, 
and the same is not interposed for delay. 
W. T. NICHOLSON, President. 


District oF Ruope Istanp, State or Ruope Isianp, ' 
Providence, ; ms 
Subscribed and sworn to by the said William T. Nicholson be- 
fore me, in the city of Providence, this 17th day of July, A. D. 1879. 
GEORGE FULLER, 
[SEAL. | Notary Public. 
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’ 
31 Opinion on Demurrer Filed June 29th, 1881. 
United States Circuit Court, District of Rhode Island. 
New AMERICAN Fite Company v. Nicnorson Fire Company. 


Mr. Wm. W. Douglas and Mr. Chauncey Smith for the complain- 
ant. Mr. Benj. F. Thurston for the defendant. 


Lowe Lt, J.: 


The facts set out in the bill and admitted by the demurrer are as 
follows: Etienne Bernot, of Paris, France, was the inventor of a new 
and useful machine for cutting files, and obtained letters patent there- 
for in France August 31, 1854, and in Great Britain March 27, 1855. 
On the 3d day of July, 1860, he applied for letters patent of the 
United States. They were granted him July 24, 1860, for fourteen 
years from that day. He assigned this American patent to George 
Somerville Norris,of Baltimore. In July, 1862,a private act of Con- 
gress was passed (12 Stats., 909) reciting the grant of the American 
patent, and enacting that it should be a valid grant for the full term 
of fourteen years from its date, notwithstanding the fact that it ought 
to have been granted only for the term of fourteen years from the 
date of the French patent. The second section provides that the 
title of Norris, the assignee, should be good and valid to vest in him 
the “exclusive right under the said patent for the full period of the 
term of fourteen years from the date of said patent in like manner 
and to the same extent as if the said patent when originally issued 
had been validly granted for fourteen years from the date thereof.” 

Bernot died in 1873, and his administrator, before the 23d day of 
July, 1874, presented his petition to the Commissioner of Patents for 
an extension of said letters patent, and the Commissioner did extend 
them accordingly for the term of seven vears from July 24, 1874. 
They have been duly assigned to the plaintiff corporation, and the 
defendant has infringed upon the rights thereby granted. 

The demurrer raises the question whether the Commissioner had 
power to extend this patent. The statute of 1836 (sec. 15, 5 Stats., 
124) gave to every patentee the right to apply for an extension, and 
it was to be given him if he satisfied the official persons therein men- 
tioned of certain facts touching his remuneration, etc., provided that 
no extension of a patent should be granted after the expiration of 
the term for which it was originally limited. This was the law until 
the act of March 2, 1861, by which the policy was adopted of grant- 
ing patents for seventeen years, and not extending them under any 
circumstances, but this applied only to grants after March 2, 1861 
(12 Stats., 249). When the statutes concerning patents were revised 
and consolidated in 1870, section 63 of the statute reserved the right 
to apply for an extension to all inventors whose patents were granted 
before March 2, 1861 (16 Stats., 208), and this is repeated in Revised 
Statutes, sections 4924 to 4928. The language of all these statutes 
is broad and makes no exception of persons who have taken out 
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patents in foreign countries, and it is admitted by the defendant 
that no discrimination was made at the Patent Office down to 1870, 
but that any inventor might have an extension who could prove the 
necessary facts, without regard to the question whether he held a 
foreign patent. Many such extended patents have been litigated, 
and no objection appears to have been taken to the power of the office 
to extend them. 

By the law in 1836, and before and since, a patent can be granted, 
generally speaking, only to the original and first inventor, and the 
invention must not have been patented elsewhere or described in a 
printed publication. The statute of 1856, see, 8 (5 Stats., 121), pro- 
vided that nothing therein contained should deprive an original and 
true inventor of a right to a patent by reason of his having taken 
out letters patent therefor in a foreign country, and the same having 
been published at any time within six months next preceding the 
filing of his specification and drawings in this country. By the act of 
1839, sec. 6 (5 Stats., 854), the lapse of six months after the invention 
had been patented abroad was declared not to be fatal, provided the 
invention had not been introduced into public and common use in 
the United States, and provided that all such patents should be hm- 
ited to the term of fourteen years from the date or publication of the 

foreign letters patent. 
32 We have no mare doubt than counsel have that the general 

and broad provision for extending patents made no disecrimi- 
nation against those which were limited to fourteen years from the 
date of a foreign patent. Congress probably took for granted that 
all foreign patents were limited to fourteen years, and they intended 
that the American patent should expire with the foreign patent, but 
in respect to extensions they failed to legislate. Certainly there 
would be no justice in providing that an inventor who had been 
diligent enough to obtain a foreign patent should lose this right 
merely because the invention was free in foreign countries, when 
all inventions are free there if the inventors do not choose to patent 
them. ‘They contented themselves with declaring that if an inventor 
had a monopoly abroad the original term here should coincide with 
what they assumed to be the term there. 

In the revision of 1870, section 25, it is enacted that no person 
shall be debarred from receiving a patent for his invention, nor shall 
any patent be declared invalid by reason of its having been first pat- 
ented in a foreign country, provided it shall not have been intro- 
duced into public use in the United States for more than two years 
prior to the application, and that the patent shall expire at the same 
time with the foreign patent, or, if there be more than one, at the 
same time with the one having the shortest term, but in no case 
shall it be in force for more than seventeen years. . (16 Stats., 201.) 

We have already said that this same statute reserved to all in- 
ventors whose patents had been granted before March 2, 1861, the 
right to apply for an extension. (See sections 63 to 67.) The able 
and learned Commissioner of Patents, Mr. Fisher, who was in office 
for a short time after the statute was passed, he!d that, notwithstand- 
ing the broad language of sections 63 to 67 and though section 25 
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was not, in his opinion, retroactive, yet the law of 1870 had intro- Bs: 
duced a new policy to make all this class of patents free here when “% 
they became so abroad, and therefore, in the exercise of his discre- % 
tion, he would not extend a patent which would expire abroad con- 
temporaneously with its expiration here. (Re Mushet, C. D., 1870, 
106; Re Ward, ib., 126; Re Boyer, i., 130.) The defendant insists 
that the Commissioner was not only wise in this use of his discretion, 
if he had any, but that he had none to extend such a patent after 
1870. We cannot admit the cogency of this reasoning. 

There can be no reasonable doubt that Congress, in the statute of 
1870, intended to leave patents granted before March 2, 1861, ex- 
actly where they were. They used apt language for this purpose, 
and if the Commissioner had power to extend any such patent before 
1870 he had exactly the same afterward, for it is entirely clear that 
section 25 is not retroactive. The intent of Congress is fully carried 
out, because for all patents since March 2, 1861, there can be no ex- 
tension, and therefore if they expire at the end of the earliest foreign 
patent that is the end of them. The fallacy lies in applying to old 
patents a policy which is in terns confined to new ones. The Patent 
Office reversed its decision in the same year, after Mr. Fisher had 
retired from office, and the reasoning of the later opinion appears 
tous sound. (Re Apperly, C. D., 1870, 163.) Even if the office 
should be thought to have exercised its discretion improvidently in 
this case, we have no power to reverse the decision. 

Bernot’s patent was granted in 1860, while the statute of 1839, 
sec. 6 (5 Stats., 354), was in operation. It should therefore have been 
limited to fourteen years from August 31, 1854, the date of the French 
patent. That was not done. If the private act of Congress had not 
been passed the patent would have expired August 31, 1868, because 
the law considered that to be done which should have been done 
and read the statute into the patent. (Morse v. O'Reilly, 15 How., 
62.) In that event an extension could have been granted before 
the end of August, 1868, but not afterward. (e Gessner, C. D., 
1871, 48.) This decision is cited in the defendant’s supplemental 
brief, as if it coincided with Mr. Fisher’s ruling against extending 
a patent which !s about to expire abroad. This is a misreading. 
The patent had expired two vears before the application by the ex- 
piration of the foreign patent, under the decision in Morse v. O'Reilly, 
which is cited by the Commissioner as his authority in the premises. 

Again, it is contended that the private act of Congress merely 
cured the defect arising out of the grant of the French patent, 
omitting, by inadvertence or design, all mention of the English 
patent, and therefore the American patent expired in 1869. If we 
were dealing with a patent issued since 1870 it would be true that 

if by any means the French grant and that only were re- 
oo moved from the case the patent would yet expire with the 

English grant; but, as we have said, the law of 1839 re- 
quired the Commissioner to limit Bernot’s patent, not to the short- 
est term of any foreign patent, which might be three or five or ten 
years, nor to any term of foreign patents at all, but to fourteen years 
from the date of the foreign patent, and if there were two the term 
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should begin to run from the earlier, in this case the French, patent, 
and the existence of the later or English patent was immaterial; and 
when Congress said that Bernot’s patent ought to have been limited 
to fourteen years from the date of the French patent they stated the 
case with entire accuracy and mentioned the only defect that ex- 
ested. 

Finally,it was argued that the act of Congress was a special exer- 
cise of sovereign power giving a prolonged term to the Bernot pat- 
ent, and that as the act itself does not provide for an extension 
there can be none any more than there could be if the act had aun- 
thorized an entirely new patent, which authority, being granted 
after the policy of non-extension had been established, in 1861, 
would carry with it no implied power of renewal; but upon this 
last supposition the grant would have been for a new term of sev- 
enteen vears, and this was for the remainder of a term of fourteen 
years. We think the fair and obvious construction of the act is that 
the patent was to be considered a good grant for fourteen years from 
its date, with the right, of course, in the public to dispute its valid- 
ity for want of patentability in the invention or want of novelty, 
aud so on, and with the usual right of the patentee to procure an 
extension if the circumstances should justify the Patent Office in 
granting it, of which the Commissioner was the judge. 

Demurrer overruled. 


o4 Decree on Demurrer. Entered June 29th, 1881. 


Circuit Court of the United States. June Term, 1881. 


Raope Istanp District, sec: 


THe New AMERICAN FILE a 
vs. In Equity. No. —. 
THe NicHorson Fite Company. 


This cause came on to be heard at the present term upon the de- 
fendant’s demurrer to the complainant’s bill, and was argued by 
counsel; and thereupon, on consideration thereof, it is ordered, ad- 


judged, and decreed as follows: 


That the said demurrer be, and the same is, overruled, and the 
defendant required to answer to the bill of complaint within thirty 
days. 

By the court: 

HENRY PITMAN, Clerk. 

June 29, 1881. 


oo Answer. Filed August 31, 1882. 


The answer of the Nicholson File Company to the bill of complaint 
exhibited against it. 


This defendant, now and at all times saving and reserving unto 
itself all and all manner of benefit and advantage of exception that 


THE NICHOLSON FILE COMPANY. 


may or can be had or taken to the many errors, uncertainties, in- 
sufficiencies, and imperfections in the complainant’s said bill of com- 
plaint contained, for answer thereto, or unto so much and such parts 
thereof as it is advised it is material or necessary fur it to make an- 
swer unto, answering, says: 

This defendant admits that letters patent of the Empire of France 
were granted to Etienne Bernot on the 3lst day of August, A. D. 
1854, for certain improvements in machines for cutting files, as set 
forth in the bill of complaint, and that afterwards, to wit, on the 
16th of October, A. D. 1854, letters patent for the same invention 
were granted to the said Etienne Bernot by the United Kingdom of 
Great Britain and Ireland, and that afterwards, to wit, on the 24th 
day of July, A. D. 1860, letters patent of the United States for the 
same invention were granted to the said Etienne Bernot, numbered 
29236, as set forth in the bill of complaint; but this defendant denies 
that the said Etienne Bernot was the first and original inventor of 
the thing described in said letters patent of the United States, and 
denies that the same was not known or used belore his supposed 
invention. 

This defendant does not know and is not informed, save by the 
said bill of complaint, whether the said Etienne Bernot assigned 

the said letters patent so as aforesaid granted to him on the 
36 24th of July, 1860, to one George Somerville Norris, as set 

forth in said bill, but leaves the complainant to prove the same 
as it may be advised. 

This defendant admits that the certain special act of Congress 
approved July 16, 1862, recited at large in said bill of complaint, 
was passed at the second session of the Thirty-seventh Congress, as 
charged in said bill. 

This defendant is not informed, save by the said bill of complaint, 
whether the said Etienne Bernot died on the 25th of September, 
1873, or whether letters of administration were duly taken out 
according to law in the State of Rhode Island by one Charles A. 
Nichols, but leaves the complainant to prove the same as it may be 
advised. 

This defendant adinits that the said Charles A. Nichols, assuming 
to act as the administrator of the said Etienne Bernot, did apply for 
an extension of said letters patent prior to the 23d day of July, 1874, 
and that such proceedings were had in the premises that the then 
Commissioner of Patents assumed under a supposed power vested 
in him to grant an extension of said letters patent for the term of 
seven years from and after the supposed date of expiration of the 
original term of fourteen years—that is to say, for the period of seven 
years from the 24th of July, 1874. 

This defendant is not informed, save by the said bill of complaint, 
whether the heirs-at-law of the said Etienne Bernot assigned the 
extended term of said patent to the said Charles A. Nichols or 
whether the said Nichols on December 1, 1876, assigned the same 
extended patent to the complainant in this case, and requires the 
said complainant to make due proof thereof. 

And this defendant submits to this honorable court that the act 
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of the Commissioner of Patents in assuming to extend the said 
Bernot patent for the term of seven years from the 24th day of July, 
1874, was illegal and void, fo. the reason that the said Bernot patent 
had expired long before the granting of such extension, 
o7 to wit, at the expiration of fourteen years from August 31, 
1854, the date of the letters patent to the said Bernot from 
the government of France. 


And for the further reason that under the special act of Congress » 


approved July 16, 1862, set forth in the bill of complaint, no au- 
thority was conferred upon the Commissioner of Patents to grant 
such extension for any term or period beyond the term limited in 
said special act. 

And for the further reason that because the said Bernot did, as 
alleged in said bill of complaint, procure letters patent for the same 
invention for the United Kingdom of Great Britain, &c., on the 16th 
day of October, 1854, the said United States letters patent procured 
by him more than six months after the date or publication of such 
{uglish letters patent expired under the laws in force when said 
patent was granted, on the 16th day of October, 1868. , 

And for the further reason that the special act of Congress ap- 


proved July 16, 1862, did not save the said Bernot patent for the 


United States from the limitation as to its duration in consequence 
of such previously obtained letters patent for Great Britain, &e. 

And for the further reason that the original term of said Bernot 
letters patent for the United States expired August 31, 1868, and 
such patent was an expired patent under the general laws relating 
to patents long before the 23d day of July, 1874, and the Commis- 
sioner of Pateuts was prohibited by law from granting an extension 
of letters patent after the expiration of the original term of the 
same. 

And for the further reason that the said Etienne Bernot procured 
letters patent, as this defendant avers and will prove, for the King- 
dom of Belgium for the same invention, which letters patent were 
dated the — day of , A. D. 1854, and by force of the statutes 

existing on the 24th day of July, 1860, the time when the 
38 said letters patent of the United States were granted to the 

said Bernot, such United States letters patent being for the 
same invention and founded upon foreign letters patent procured 
more than six months prior to the application for the said letters 
patent for the United States expired on the — dav of , 1868, 
and ihe Commissioner of Patents had no authority under the gen- 
eral laws relating to letters patent in force July 23, 1874, to grant 
an extension of the said United States Bernot letters patent. 

And for the further reason that the special act of Congress ap- 
proved July 16, 1862, set forth in the bill of complaint, did not save 
the said United States Bernot patent from the limitation as to its 
duration imposed by the fact that letters patent had been previously 
taken out for the same invention in the foreign country of Belgium. 

Aud for the further reason that under the acts of Congress in re- 
lation to letters patent for inventions in force July 23, 1874, no 
power or authority was conferred upon the Commissioner of Pat 
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ents to extend any United States letters patent founded upon an in- 
vention which had been previously patented in a foreign country 
in case such foreign letters patent had expired. 

And this defendant avers that the title of the complainant to the 
said extended Bernot patent did not accrue to it until the 1st day 
of December, A. D. 1876, and that the said complainant has no right 
or title to prosecute for any supposed infringement upon or violation 
of said United States Bernot patent prior to said last-named date, 
which date is subsequent to the unlawful exercise of authority on 
the part of the Commissioner of Patents in assuming to grant an 
extension of said United States letters patent from and after the 24th 
day of July, 1874. 

And this defendant, further answering, denies that it has made, 
sold, and used, and still does make, sell, and use, any machine for 
cutting files substantially the same as that described in the said Ber- 

not letters patent so as aforesaid granted by the United States 
39 on the 24th day of July, 1860, No. 29236, or that it has in 

any manner infringed upon said letters patent or violated or 
invaded any right which the complainant has therein or to the in- 
vention covered thereby. 

And this defendant, further answering, says that the said Etienne 
Bernot was not the original and first inventor of the thing patented 
in and by his said letters patent of the United States, but that the 
same had been patented prior to his supposed invention or discov- 
ery thereof in the following-named letters patent of prior date: 

Letters patent of Great Britain, &c., to William Nicholson for ma- 
chinery for the manufacture of files, dated August 14th, in the 42nd 
year of the reign of George III, being No. 2641 of the year 1802. 

Letters patent of Great Britain, &c., to William Edward Newton 
for machinery for cutting files, dated July 23,1850, being No. 13193 
of the year 1550. 

Letters patent of Great Britain, &c., to Robert Craib Ross for an 
improved machine or instrument for cutting files and forging metal, 
dated March 4, 1853, being No. 545 of the year 1853. 

Letters patent of Great Britain, &¢., to Thomas Waterhouse for 
improvements in machinery for cutting files, dated August 8, 1854, 
being No. 1752 of the year 1854. 

Letters patent of Great Britain, &c., to William Edward Newton 
for improved machinery for cutting files and rasps, dated August 
18, 1854, being No. 1809 of the year 1854. 

Letters patent of the United States granted to Levi Anderson, 
dated November 16, 1841. 

Letters patent of the United States granted to John Crum for im- 
provements in machinery for cutting files, dated July 1, 1851, No. 
8199. | 

Letters patent of the United States granted to Conklin, Sidman & 

Whitner, dated August 17, 1852. 
40 Letters patent of the United States granted to Horace 
Hotchkiss for improvement in machines for making files, 
dated July 2, 1855. 
Letters patent of Great Britain, &c., to Francis Preston and Wil- 
4—383 
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liam Macgregor for machinery for forging and cutting files, dated 
April 15, 1858, being No. 815 of the year 1858. 
Letters patent of Great Britain, &., to William Edward Newton 


- for machinery for cutting files, dated June 22, 1857, being No. 1740 


of the year 1857. | 

Letters patent of Great Britain, &., to William Edward Newton 
for machinery for cutting files, dated January 22, 1859, being No. 
205 of the vear 1859. 

Letters patent of the United States granted to Milton D. Whipple 
for improvement in machinery for cutting files, dated February 1, 
1859, No. 22842. 

Letters patent of the United States granted to Milton D. Whipple 
for an improvement in the manufacture of files, dated June 26, 
1860, No. 28947. 

Letters patent of Great Britain, &c., to Louis Schwartzkopff and 
Ferdinand Car] Philippson for improvements in steam hammers and 
in machines for cutting files and for planing and grooving iron, 
stone, and other substances, dated July 6, 1859, being No. 1607 of 
the year 1859. 

Letters patent of the United States granted to Charles Miller 
and Thompson W. Decker, assignors to Thomas W. Decker, for im- 
provements in machinery for cutting files, dated April 12, 1859, No. 
23645. 

Letters patent of Great Britain, &c., to William Clark for im- 
provements in machinery for cutting files, dated June 28, 1860, 
being No. 1571 of the year 1860. 

Letters patent of the United States granted to James C. Cooke for 
an improved machine for cutting files, dated July 10, 1860, No. 

29130. 
41 And this defendant, further answering, says that the said 

letters patent of the United States granted to the said Etienne 
Bernot, dated July 24, 1860, No. 29236, were granted under the au- 
thority of the act of Congress approved July 4, 1836, and the act 
in amendment thereto, approved March 3, 1839, and that the inven- 
tion described in said letters patent had been previously patented 
in divers foreign countries, to wit, in the Empire of France under 
date of August 31, 1854, in the United Kingdom of Great Britain 
and Ireland under date of October 16, 1854, and in the Kingdom 
of Belgium under date of —, 1854; and this defendant avers 
that the invention described in said United States letters patent, or 
substantial and material parts thereof, had been introduced into 
public and common use in the United States prior to the application 
of the said-Etienne Bernot for the said letters patent of the United 
States; and this defendant avers that the date of the application of 
the said Bernot for his said United States letters patent was. the 3rd 
day of July, 1860; wherefore this defendant insists that the said 
letters patent of the United States so as aforesaid granted to the 
said Etienne Bernot on the 24th day of July, 1860, are void and of 
no effect. 


And this defendant, further answering, says that the said Etienne > 


Bernot was not the original and first inventor of the thing described 
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in his said letters patent of the United States so as aforesaid granted 
on the 24th day of July, 1860, and numbered 29236, but that the 
same or a substantial and material part thereof was known to and 
used by the following-named persons prior to the invention or dis- 
covery thereof by the said Bernot, whose names and residences and 
the places where such knowledge and use was had are as hereinafter 
next stated : 

. John Crum; residence, Ramapo, New York; place of use, at said 

amapo. 
Edward H. Crum ; residence, Ramapo, New York; place of use, 
at said Ramapo. 
42 Eugene Whritner; residence, Sufferns, New York ; place of 
use, at Ramapo, New York. 

Abram Acker; residence, Paterson, New Jersey ; place of use, at 
Ramapo, New York. 

David 8S. Dodge; residence, New York city, New York ; place of 
use, at Ramapo, New York. 

Henry L. Sidinan; residence, Hudson City, New Jersey; place of 
use, at Ramapo, New York. 

And by many other persons in the employ of the American File 
Company, a company formerly located at Ramapo, in the State of 
New York, and by various persons in the employ of the Whipple 
File Company, a company formerly located at Ballardvale, in the 
State of Massachusetts, and also at Boston, in said State, and by 
many other persons, whose names and residences are now unknown 
to this defendant, but which when ascertained it prays leave to 
insert in this its answer. 

And this defendant, further answering, says that in view of the 
state of the art known prior to the alleged invention of the said 
Etienne Bernot in machinery for making files, and also in analogous 
machinery in the arts relating to the working of wood and other 
materials, so much of the alleged invention of the said Bernot as is 
described in the said letters patent of the United States, dated July 
24, 1860, No. 29236, and recited particularly in the third claim 
thereof, does not exhibit any patentable quality or proper subject 
of invention, and this defendant, in support of this averment, will 
refer particularly to the hereinbefore mentioned — 

English letters patent to William Nicholson, dated August 14, 
1802, being No. 2641 of the year 1802. 

English letters patent to William Edward Newton, dated July 
23, 1850, being No. 13193 of the year 1850. | 

English letters patent to Robert Craib Ross, dated March 4, 1853, 

being No. 545 of the year 1853. 
43 English letters patent to Thomas Waterhouse, dated 
August 8, 1854, being No. 1732 of the year 1854. 

English letters patent to William Edward Newton, dated August 
18, 1854, being No. 1809 of the year 1854. 

United States letters patent granted to Levi Anderson, dated 
November 16, 1841. 

United States letters patent granted to John Crum, dated July 1, 
1851, No. 8199. 


EE Lr Bk ea pee. A 


28 THE NEW AMERICAN FILE COMPANY VS. 


United States letters patent granted to Conklin, Sidman, and 
Whritner, dated August 15, 1872. 


And this defendant will also prove that in the art of planing and 


dressing lumber machinery was employed in general use in the 
United States for many vears before the supposed invention of the 
said Etienne Bernot, wherein was employed a stationary bed upon 
which the article to be planed or dressed to a determined thickness 
was placed, a cutting tool for working on the surface of such lumber, 
and a pressure device for holding the lumber to be dressed down to 
the bed and parallel with the cutter’s edge, such pressure device 
being sometimes a roller and sometimes a pressure bar, and that 
such combination of devices in the analogous art of dressing lumber 
to a uniform thickness was the substantial equivalent of the com- 
bination claimed in the said Bernot patent, and the elements em- 
ployed in such combination were substantially the same as the 
elements in the corresponding combination in the said Bernot 
United States letters patent, and this defendant in this connection 
will refer to the letters patent of the United States granted to Wil- 


liam) Woodworth for an improvement in machine for planing, 


tonguing, and grooving and dressing boards, &c., dated December 

27, 1828, and reissued July 8, 1845, No. 71, and to the letters patent 

of the United States granted to Joseph P. Woodbury for an im- 

provement in planing machines, dated April 29, 1873, No. 
138,462. 

44 And this defendant further avers and will also prove that 
machinery for planing lumber containing the combination 

of a cutting tool, stationary bed, and yielding pressure bar was in 

public use in the city of Norwich, in the State of Connecticut, as 

early as the year 1843, long prior to the supposed invention of the 

said Etienne Bernot, and that such prior knowledge and use at the 

said city of Norwich will be proved by the following-named persons, 

whose names and residences are as hereinafter next stated : 

Alfred Anson, of Milan, New York. 

Noah L. Cole, of Norwich, Connecticut. 

Daniel W. Gardner, of Brooklyn, New York. 

Henry H. Peck, of Vineland, New Jersey. 

Thomas ©. Cutler, of Jersey City, New Jersey. 

Edward I. Bliss, of South Hadley, Massachusetts. 

Horace 8. Gates, of Norwich, Connecticut. 

Albert A. Bailey, of Norwich, Connecticut. 

Waitstill Avery Strickland, of New London, Connecticut. 

Beriah S. Rathbun, of Norwich, Connecticut. 

Courtland Pendleton, of Preston, Connecticut. 

Joshua Griffith, of Chatham, Connecticut. 

Gilbert L. Congdon, of Norwich, Connecticut. 

William H. Copp, of Norwich, Connecticut. 

George E. Brown, of Norwich, Connecticut. 

Elijah M. Pellett, of Norwich, Connecticut. 

Frederick W. H. Rogers, of Chicago, Illinois. 

Titus Cayrier, of Norwich, Connecticut. 

And this defendant further avers and will also prove that 
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chinery for planing lumber, containing the combination of a cut- 

ting tool, stationary bed, and yielding pressure bar, was in public 

use in this country long prior to the supposed invention of the said 

Etienne Bernot, and that such knowledge and use will be proved by 
the following-named persons, whose names and residences and 

45 the places where such knowledge and use were had are as 
hereinafter next stated : 


Enos G. Allen; residence, Boston, Massachusetts ; place of use at 
Templeton, Massachusetts. 

Samuel E. Bunn; residence, Templeton, Massachusetts; place of 
use at said Templeton. 

Abiel Gates; residence, Templeton, Massachusetts; place of use 
at said Templeton. 

Henry F. Lee; residence, Manchester, Massachusetts; place of 
use at said Manchester. 

James N. Buffum; residence, Lynn, Massachusetts; place of use 
at said Lynn. 


And this defendant, further answering, says that the said Etienne 
Jernot has, in the specification of the said letters patent of the 
United States, granted to him July 24, 1860, No. 29256, claimed to 
be the first and original inventor or discoverer of divers material or 
substantial parts of the thing patented, of which he was not the first 
and original inventor or discoverer, and the specifications of said 
patent embrace more than that of which the patentee was the first 
and original inventor or discoverer ; and this defendant avers that 
the said patentee, his executors, administrators, and assigns, have 
neglected for the period of twenty-one years to enter a disclaimer 
of such parts of the thing patented as were not justly and truly the 
invention of the said Etienne Bernot, whereby and for the reason 
that such neglect has existed during the whole period for which 
such letters patent were originally granted and extended this de- 
fendant submits that the said patentee, his executors, administrators, 
and assigns, have been guilty of unreasonable neglect, and that the 
complainant has no right in law or in equity to prosecute this suit. 

And this defendant claims the benefit of all matters set up in its 

answer and which could have been set up by demurrer to the 
46 Lill or by plea to any part thereof with the same effect as if 

it had demurred to said bill or had pleaded such matter in 
bar of this suit. 

And this defendant denies all and all manner of unlawful com- 
bination and conspiracy wherewith it is by said bill of complaint 
charged, without this, that there is any other matter, cause, or 
thing in said complainant’s said bill of complaint contained mate- 
rial or necessary for this defendant to make answer unto and not 
herein and hereby well and sufficiently answered, confessed, trav- 
ersed, and avoided or denied is true to the knowledge and belief 
of this defendant; all which matters and things this defendant is 
ready and willing to aver, maintain, and prove as this honorable 
court shall direct, and humbly prays to be hence dismissed with its 
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reasonable costs and charges in this behalf most unjustly and wrong- 


fully sustained. 
NICHOLSON FILE CO., 
By GEORGE NICHOLSON, Treas. 


BENJ. F. THURSTON, Of Counsel. 


Unirep Srates oF AMERICA, se 
District of Rhode Island, 


George Nicholson, being duly sworn, deposes and says that he 
is the treasnrer of The Nicholson File Company, the defendant cor- 
poration named in the foregoing answer; that he has read the said 
answer and knows the contents thereof, and that the same is true 
of his own knowledge except as to the matters therein stated on 
information and belief, and as to those matters he verily believes it 


to be true. 
GEORGE NICHOLSON. 


Subscribed and sworn to before me this 3lst day of August, A. D. 


1831]. 
WILMARTH H. THORSTON, 
Notary Public. 
47 The Replication of The New American File Company, Com- 


plainant, to the Answer of The Nicholson File Company, De- 
fendant. IL iled Sept. 12, 1882. 


This repliant, reserving unto itself all and all manner of advan- 
tage of exception to the manifold insufficiencies of the said answer 
for replication thereunto saith that it will aver and prove its said 
bill to be true, certain, and sufficient in the law to be answered 
unto, and that the said answer of the said defendant is uncertain, 
untrue, and insufficient to be replied unto by this repliant, without 
this, that any other matter or thing whatsoever in the said answer 
contained material or effectual in the law to be replied unto, eon- 
fessed and avoided, traversed or denied, is true; all which matters 
and things this repliant is and will be ready to aver and prove as 
this honorable court shall direct, and humbly prays as in and by 
its said bill it hath already prayed. | 


By its solicitors, W. W. & S. T. DOUGLAS. 


THE NICHOLSON FILE COMPANY. 


ea 


q 48 Circuit Court of the United States, District of Rhode Island, se: 


THe New AMERICAN FILE Co. 


v8. bn Equity. No. 1007. 
Tue Nicuorson Five Co. 


Depositions of witnesses produced on behalf of the complainant 
tuken before A. J. Cushing, notary public, at Providence, Rhode 

be Island, on the 30th day of October, A. D. 1882, by virtue of the 
agreement hereto annexed. 


Present: Wm. W. Douglas and Chauncey Smith, for complainant 
and B. F. Thurston, for defendant. 


Epwarp E. Quimsy, a witness called on beialf of the complain- 
ant, being duly sworn, on oath doth depose and say, in answer to 
the following interrogatories, as follows: 


| Direct examination by Coauncry Situ, Esq. : 
|. ae Q. 1. What is your name, age, residence, and occupation ? 
49 A. My name is Edward E. Quimby; I am in the fifty-see- 


ond year of my age; reside in Orange, and have my office 
| in New York. 
| I am a mecianical engineer, but have been chiefly occupied for 
gi many years as a solicitor of patents and an expert in patent causes. 
Q. 2. What has been your experience and what have been your 
opportunities for fitting yourself as an expert in patent causes ? 

A. I have been more or less connected with manufacturing enter- 
prises for a period of about thirty years. 

I have heretofore designed and superintended the construction 
and operation of machinery for various purposes. I am familiar 
with patents, and have often been employed to examine patents 
relating to the different mechanic arts and to investigate aah report 
concerning the differences or resemblances between the structures 
shown and described in the patents which were the subjects of my 
examination and structures shown and described in patents and 
Y ’ publications of prior date. 
I have drawn the specifications and claims of patents. I have 
—4 often testified as an expert in patent causes, and have been and am 
now extensively occupied as an arbitrator in questions relating to 
inventions and patents. 

Q. 3. If you have examined letters patent of the United States 
No. 29236, dated July 24th, 1880, granted to Etienne Bernot for an 
improved machine for cutting files, please explain that part of the 
machine which you understand to be the subject of the third claim, 
the function it performs, aud the relation it bears to the other parts 
of the machine and to the practical working of the machine in 
cutting files. | 

A. The file-cutting machine shown and described in the Bernot 
patent, which for convenience I shall speak of as the Bernot ma- 
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chine, belongs to that class of file-cutting machines in which the 

file blank, which is fed longitudinally by a step-by-step movement 

across the path of a reciprocating chisel or cutter, is supported 
upon a bed which, as the capacity of rolling or rocking side- 

50) wise in order to adapt the surface of the file blank which is 
to be cut to the line of the cutting edge of the chisel. 

The part of the machine which is the subject of the third elaim 
is an adjustable weighted presser foot, the thin lower edge of which 
bears upon the top of the file blank in a line extending across the 
blank, which is slightly in advance, of the path of the cutting edge 
of the chisel. As the blank slides along under the presser foot the 
rocking bed yields as may be required by variations in the thickness 
of the blank. If one side of the blank is thicker or higher than 
the other that side is pressed downward, and the oscillation of the 
bed brings up the other side into contact with the presser foot. 
The presser foot, which is called in the patent “guide,” is made 
adjustable in order that it may be so set with relation to the chisel 
as to bring the part of the surface of the blank upon which the 
chisel is to operate at any given time into a condition of parallel- 
ism with the cutting edge of the chisel preparatory to receiving the 
blow of the chisel, so that the cut, when made, will be of uniform 
depth at both ends. 

Previous to Bernot’s patent there were file-cutting machines with 
rolling beds for the support of the blank, but without Bernot’s 
weighted presser foot or parallel guide. 

In such machines the blow of the chisel was alone depended upon 
to rock the bed as required by the exigencies of the work, such as 
inequalities of the surface due to the imperfect grinding of the blank 
or symmetrical variations in the thickness of the blank. Thus a 
blank which tapers in thickness is thinner at one end of the diag- 
onal cut than it is at the other end, and the bed requires to be so 
rocked as to bring the thinner edge up to a level with the thicker 
edge. When the blank swells in thickness in the middle the differ- 
ences in thickness at the opposite ends of the diagonal cuts gradually 
diminish until the middle is reached, where the thickness is the 
same at both ends of the diagonal cut. After the middle is 

passed the differences reappear, but in reversed order. What 
a | was the thinner side of the blank at the end of the cut is now 

the thicker side. In dealing with blanks which taper in their 
thickness, therefore, the bed requires to be rocked step by step in 
the same direction from the beginning to the end of the cutting 
operation. In the old machines, in which the only provision for 
rocking the bed was by the blow of the chisel, the higher edge of 
the blank would be struck first by the descending chisel, and would, 
of course, receive a deeper cut than the lower edge, which would not 
be reached by the chisel until after the foree of the blow had been 
wid expended in cutting the higher edge and in rocking the 

ed. 

The object of the part of Bernot’s machine to which the question 
relates was to overcome this difficulty by insuring the proper par- 
allelism of the surface of the blank before it was struck by the chisel, 
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so that the nick would be made of uniform depth at both ends. This 
Bernot effected by his weighted presser foot or guide capable of being 
set parallel with the cutting edge of the chisel and bearing upon a 
line extending across the blank, in close proximity with the line ex- 
— across the blank which was to receive the next blow of the 
chisel. 

The parts of a file-cutting machine essential to the operation of 
Bernot’s contrivance are a rolling bed for supporting the blank, 
means of feeding the blank longitudinally by a step-by-step move- 
ment, and a reciprocating cluisel. 

Referring to Bernot’s specification and to the drawings illustrating 
his contrivance, I find his presser foot is in the form of a beveled plate 
projecting laterally and downwardly from the lower end of a sliding 
bar, called in the specification the “ guide ” U, which is seated in a 
dovetailed groove formed in the face of an adjustable dise, p', which 
is pivoted to a stationary disc, p, by a pinion bolt, s, which projects 
through the stationary disc and is provided with a nut,/. A stud, 

r, affixed to the plate, p', projects outwardly through a slot, q, 
52 _— in the stationary plate p, and has a screw-thread cut upon it 

to receive a jain nut, ¢, for clamping the plates p and p! to- 
gether. The pin s forms the horizontal axis upon which the plate 
p' can be nr we when the nut ¢ is loosened. The object of mak- 
ing the plate p' thus adjustable is to provide for setting the presser 
foot into the proper relation with the cutting edge of the chisel. The 
dovetailed groove in the plate p' provides for the up-and-down 
movement of the slide bar U, to which the presser foot is fixed, and 
this bar, of course, partakes of the lateral movement of the dise p', 
whenever that is adjusted, by oscillating it one way or the other, as 
may be required. Near the upper part of the slide bar or “ guide ” 
U there is a laterally projecting stud V, which is loosely inserted 
through the weighted lever z, provided at its free end with a weight 
D', and pivoted at its opposite end to the upper end y of a short 
link, the lower end z of which is pivoted to the stationary plate p. 

When the cutting operation is going on the presser foot is held 
constantly down upon the surface of the blank by the weighted 
lever. If it be found that the cutting edge of the chisel is not per- 
fectly horizontal, which might happen from inexact grinding or 
from the inexact setting of the chisel in the lower end of the slide 
P Q, which carries it, the nut ¢ is loosened and the plate p' is then 
oscillated until the rocking bed, under the action of the presser foot, 
is made to assume such a position as to present the part of the 
blank which is immediately under the chisel in a plane parallel 
with the cutting edge of the chisel. The nut ¢ is then tightened, 
thus clamping the plate p' and insuring the continuance of the bear- 
ing edge of the presser foot in the condition of inclination to which 
it nay have been adjusted. Thereafter the rolling or rocking of 
the bed in such manner as to present the part of the surface of the 
blank which is to be cut in the proper condition of parallelism with 
the cutting edge of the chisel, so that the nick when made will be 
of like depth at both ends, will be automatically effected and con- 
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trolled by the bearing of the presser foot upon a part of the 
53 blank so near the part which is being cut as to have prac- 

tically the same conditions of variability in thickness or in- 
equality of surface as the part which is being cut has. The presser 
foot is the guide which controls the direction and the range of oscil- 
lation of the rolling bed as the blank is fed along beneath it. 

The function of the mechanism which I have described at length 
and which forms the subject of the third claim of the Bernot pat- 
ent is concisely stated in Bernot’s specification (page 13, printed 
copy) in the following words, namely : 

“Owing to the peculiar arrangement of this part of the machine, 
when the guide U is once regulated by the counter plate or dise in 
which it slides it acts as a press and guide at the same time—that 
is to say, it always forces the file upon which it rests during the cut- 
ting operation to keep parallel to the graver N', by which the cut- 
ting is performed.” 

I understand that Bernot’s contrivance of the adjustable guide is 
indispensable to the successful working of a file-cutting machine, 
and that it was the thing which first enabled such machines to pro- 
duce files with cuts of uniform depth at both ends. 

Q. 4. Are you familiar with the file-cutting machine shown and 
described in letters patent of the United States, No. 42216, dated 
April 5th, 1864, granted to William T. Nicholson, of Providence, 
R. 1.? 

A. I have known for some years of the patent referred to in the 
question. On the 6th day of July, 1888, by arrangement of counsel 
in this case, in company with Messrs. Chauncey Smith and W. W. 
Douglas, I visited the works of the Nicholson File Company, at 
Providence, R. [., on which occasion I saw in practical operation 
large numbers of file-cutting machines, which, excepting as to the 
mechanism for guiding the blank, were substantially like that 
shown and described in the said Nicholson patent. 

Q. 5. If you observed an arrangement of mechanism in the said 

Nicholson machines for controlling the presentation of the 
54 file blank to the chisel, state what differences or resemblances 

exist between such mechanism and that which you find to 
be the subject of the third claim of the Bernot patent. 

A. Thesaid Nicholson machine contains all the ingredients of the 
arrangement of mechanism which forms the subject of the third 
claim of the Bernot patent. The file blank is supported upon a rock- 
ing bed and is fed by a step-by-step movement across the path of a 
reciprocating ehisel, and the rocking of the bed, and consequently the 
presentation of the surface of the blank to the chisel, is effected and 
controlled by a presser foot or guide having its bearing across the 
surface of the blank in close proximity to the part of the blank 
which is being cut. In the Nicholson machine the chisel is made 
adjustible instead of the presser foot, but this is a mere formal dif- 
ference. ‘The Nicholson chisel is secured to its stock by a set screw 
and is capable of adjustment in its stock when. the set screw is loos- 
ened. The chisel stock is fastened in the sliding frame, which car- 
ries it by a jam nut, and by loosening this nut the stock can be 
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turned upon its vertical axis, thus changing the adjustment of the 
chisel with relation to the surface of the blank immediately beneath 
the cutting edge of the chisel. The path along which the blank is 
fed is inclined with relation to the vertical path in which the chisel 
reciprocates. If, therefore, the part of the blank near the presser 
foot immediately under the chisel is found to be not quite parallel 
with the cutting edge of the chisel a slight rocking of the chisel in 
its stock ora slight turning of the stock in the required direction 
will bring about such pargllelism and thus set the chisel in the 
proper relation to the presser foot. This amounts to the same 
thing as setting an adjustable presser foot in the proper relation with 
the chisel. 

In my opinion, the guiding and cutting mechanism of the Nich- 
olson machine is the same in its purpose, relative arrangement, and 
mode of operation as the mechanism which is the subject of the third 

claim of the Bernot patent. In the Nicholson machine, as in 
55 the Bernot machine, after the proper adjustment has been 

had the presser foot or guide, acting upon inequalities in the 
surface of the blank or upon parts of the blank of variable thick- 
ness, causes the bed to rock as may be required, so that the parts of 
the surface of the blank which are to be cut are successively brought 
into a condition of perfect parallelism with the cutting edge of the 
chisel preparatory to receiving the blow of the chisel. The result 
follows that the nicks are all of like depth at both ends. 

Q. 6. Have vou examined the duplicate of the model as it now 
appears in the matter of the letters patent granted Etienne Bernot 
July 24, 1860, No. 29236, for improved machine for cutting files, 
with the certificate of the acting Commissioner of Patents annexed ? 
And, if yea, please state whether you find embodied in the said model 
the arrangement of a guide set parallel to the graver shown and de- 
scribed in the Bernot patent aforesaid and particularly referred tc in 
the third claim thereof? 

A. 1 have examined the model referred to and I find in it an ad- 
justable guide constructed in accordance with the description con- 
tained in the specification of the Bernot patent and according to the 
drawings of the said patent. The arrangement of the guide in the 
model is that which is referred to in the third claim of the Bernot 
patent. I notice in figure 4 of the Bernot patent a slight error in 
the drawing, which consists in representing the stud r, which is 
called in the patent the “axis” r,as being inserted into the vertical 
sliding guide U instead of terminating in the disk p' at the bottom 
of the groove in which the dovetailed guide U slides. The descrip- 
tion of the structure contained in the specification is perfectly plain, 
and I do not think that askilled mechanic with the description and 
drawings before him would fail to perceive the error in question, or 
would be misled by it, or would have any difficulty in constructing 

the adjustable guide mechanism in operative form. With 
56 the drawings and specifications before him a skilled me- 

chanic could construct the adjustable guide mechanism con- 
tained in the model. 

Q. 7. Will you please state whether or not you find that the model is 
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scribed and represented in the patent’ And, if so, please point them 
out briefly and state whether or not the device referred to in the 
third claim is in any way affected as to its function or mode of 
operation by such differences. : 

A. There are some trifling differences between the model and the 
drawings attached to the patent, such as the location of the rock 
shaft which transmits motion to the pawl for rotating the screw 
which moves the bed upon the opposite side of the bed from that in 
which it is represented in the drawings, but there are no differences 
in the model which in any way affect the function or mode of 
operation of the device referred to in the third claim of the patent. 


Cross-examination by b. F. Tourston, Esq.: 


Cross-Q. 8. The third claim of the Bernot patent, which, in your: 


opinion, is infringed by the defendant’s machine, is in the words 
following, viz: “ Thirdly. In the arrangement of a guide set par- 


allel to the graver, as hereinbefore described and referred to in fig-, 
ures | and 2, drawing I, and figure 2, drawing II.” What is spe- 


cifically the “ hereinbefore described ” arrangement shown in said 
Bernot patent and drawings? | 

A. A bar, the lower end of which is provided with a sharp-edged 
lateral projection, which is the presser foot, while its upper end 1s 
pivoted toa weighted lever. ‘This bar slides in a dovetailed groove 
formed in a plate called in the patent the disk p', which plate or 
disk is pivoted to the lower part of another plate, which is bolted to 

the frame of the machine. The inner plate or disk p! is pro- 
o7 vided with a horizontal axis of oscillation by means of the pivot 
which secures it to the outer plate. This pivot is the screw s 

of figure 2, drawing |. To fasten the inner plate or disk p' in the 
position to which it may have been oscillated upon its pivot in order 
to obtain the desired alignment of the groove in which the presser 
bar slides it is provided with a screw bolt, which projects outwardly 
through a horizontal slot in the outer plate. As the inner plate or 
disk p! oscillates upon its pivots the screw bolt, which is lettered 
“»” in figure 2, drawing II, describes in its motion an are of a cir- 
cle, of which the pivots is the center. The outwardly projecting 
portion of the screw bolt “7” is provided with a nut,“ ¢,” by the 
tightening of which the inner plate or disk p' and the outer plate 
are clamped together. 

Cross-Q. 9. In your opinion, it Is necessary, is it not, that the so- 
called guide should be adjustable relatively to the chisel edge? 

A. It is necessary, unless the chisel should be made adjustable, in 
which case the guide need not be adjustable. 

Cross-Q. 10. That is to say, the guide or presser and the chisel 
should be relatively adjustable to each other,in your opinion ? 

A. That, I think, is another way of stating what I have stated in 
my preceding answer. 

Cross-Q. 11. In your deposition you have undertaken to describe 
the construction of the Bernot machine with reference to that part 


different in any respect as to its other features from the machine de-- 
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which becomes material, as forming the foundation for the subject 
of the third claim. Were you able, when you gave the deposition, 
to understand from the patent itself the construction of the disk, the 
plate p', and guide “ U,” without referring at all to any machine 
which has been constructed by the complainant ? 

A. Yes, sir. My impression is that I formed my conclusion as 
to the construction of the part of the machine referred to from an 
inspection of the drawings and an examination of the specifications 
of the patent before I saw any machines constructed after the pat- 
ent and before I examined this model. The first time that I ever 

examined this model by taking it apart was this morning. 
58 Cross-Q. 12. What meaning do you give to the words 

occurring in the specification referring to the subject of the 
third claim and which are “this groove is made so as to allow the 
axis of a counter-plate to slide from right to left on it and to de- 
scribe in its motion an arc of a circle, of which the point sis the 
centre,” etc. ? | 

A. The thing called “axis” in the specification is the thing let- 
tered “7” in figure 2, drawing I, and also in figure 2, drawing IT, 
excepting so far as to the error to which I referred in my direct 
testimony, and that thing is the screw holt, inserted through the 
oscillating plate or disk p' and projecting outwardly through the 
slot in the outer plate to receive the clamping nut ¢ I under- 
stand that the thing r, by reason of its connection with the inner 
plate or disk p', moves in the are of a circle, of which the axis 
of the oscillating disk, or, in other words, the pivot s, is the center. 

Cross-Q. 13. Is it anywhere stated in the specification or shown in 
the drawing that the guide U is seated in a dovetailed groove 
formed in the face of an adjustable disk, p'? If so, refer to the 
passage of the specification and to the figure of the drawing. 

A. The specification does not contain the descriptive language set 
forth in the question. In the specification the presser bar is de- 
scribed as the “ dovetailed guide sliding freely in the disk p'.” It 
is clear to my mind that a presser bar like the presser bar shown in 
the drawings and which is described in the specifications as “ dove- 
tailed ” must, as a matter of course, be provided with a dovetailed 
groove in which to slide. 

Cross-Q. 14. Is it anywhere stated in the specification or exhibited 
in the drawing that the hole through which the pin passes to receive 
the clamp nut ¢ is slotted or made larger in diameter than the pin, 
and if not so constructed would there be any capacity of adjustment 
existing ? | 

A. The term “slotted” is not employed in the part of the speci- 
fication describing the structure referred to. The statement m sca 

it in the specification is that “this groove is made so as to 

59 allow the axis of the counter-plate to slide from right to left 

on it and to describe in its motion an are of a circle, of which 

the point s is the centre.” The word “axis” in the sentence which 

I have quoted means the screw bolt “r,” which the drawing shows 
—— outwardly through the exterior plate. 

t is therefore clear to my mind that the term “ groove” used in 
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the specification refers to the aperture in the exterior plate, through 
which the screw bolt r passes, and it is clear that this aperture is 
enlarged horizontally, because, according to the specification, the 
screw bolt “r” slides from right to left, deseribing in its motion an 
are of a circle, of which the pivots is the center. An aperture in 
the exterior plate, so enlarged as to permit this “ right-and-left” 
movement of the screw-bolt “r” in the are of a circle, is properly 
described by the term “slot,” which I used in my answer to the 
cross-question. 

Cross-Q. 15. Suppose there were substituted in the Bernot ma- 
chine, in place of the form of the presser or guide shown, a cylin- 
der, the axis of which was as long as the widest part of the guide or 
presser, the machine in other respects remaining the same, excepting 
so far as necessities of formal change would be required by the sub- 
stitution of the cylindrical roller-presser or guide, would such a 
modification contain, in your judgment, the subject of the third 
claim ? 

A. If, as suggested in the question, a long horizontal roller 
should be mounted upon the lower end of the presser bar the 
structure would not possess all of the advantages of the organism 
shown in the Bernot patent. The effect of substituting the roller 
would be to remove the bearing point of the presser from that posi- 
tion of close proximity to the chisel which the bearing place of the 
sernot presser foot has. The further the bearing place of the presser 
foot is removed from the part of the blank that is being cut the 
greater is the liability of a failure to perfectly present the part of 

the blank immediately under the chisel in a position of 
60 parallelism with the cutting edge of the chisel. An inequality 

in the surface of the blank in contact with the roller might 
not extend so far as the part of the blank immediately under the 
chisel,and while the long roller suggested would,in its mode of 
operation, have some of the characteristics in the Bernot machine in 
respect of controlling the position of the rolling bed, it would fall so 
far short of the verfection of operation of the Bernot presser foot in 
respect of controlling the position of the rolling bed by means of 
pressure exerted upon the part of the blank in close proximity with 
the part immediately under the cutting edge of the chisel that I 
think it mav be open to doubt whether the modification suggested 
in the question is within the description of the device shown and 
described in the Bernot patent, and particularly referred to in the 
third claim thereof. The answer to the question, of course, depends 
upon the construction which the court may give to the third claim, 
taken in connectién with the drawings and specification of the Ber- 
not patent and having in view whatever may be the prior state of 
the art. 

Cross-Q. 16. To relieve your mind of any apprehension as to how 
your answer to the preceding question would appear in view of any 
prior state of the art hereafter to be proved, I will, for the present in 
this question, assume that the Bernot machine was the first file 
machine ever made; and now answer whether the modification 
suggested is included in the third claim in your opinion. 
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A. Upon the assumption mentioned in the question, and without 
withdrawing my opinion that the modification suggested would con- 
stitute a feeble and inefficient embodiment of the Bernot invention, 
I incline to the opinion that the modification in question would be 
an infringement of the Bernot patent. | 

Cross-Q. 17. Do you not understand that the Bernot combination 
specified in the third claim involves a construction in which the 

presser shall control absolutely the position of the blank 
61 transversely, and the face of the same at the point of contact 
be always parallel with the face of the presser ? 

A. Yes; 1 understand that to be so. 

Cross-Q. 18. Do you not understand that the object of the combi- 
nation recited in the third claim is to enable the cut made by the 
chisel in the blank in forming the tooth to be of equal depth at both 
ends by reason of the parallelism between the face of the presser and 
the face of the chisel ? 

A. Yes, sir. 

Cross-Q. 19. In the Bernot machine is not the bed of the machine 
in which the rolling bed is deposited constructed so that it can be 
turned to the right or left in a plane parallel with or intersecting 
the plane of the horizon ? 

A. Yes; the bed referred to in the question is provided with a | 
horizontal axis of rotation, and is tis ina frame having a verti- 
cal axis of rotation. 

Cross-Q. 20. Is not the construction referred to in the question to 
enable the file blank to travel during the process of cutting in a path 
which is at such an angle with the face of the chisel as may be de- 
sired to produce diagonal cuts over the surface of the blank ? 

A. Yes. 

Cross-Q. 21. Is the diagonal cut upon the surface of the blank in 
forming the teeth obtained in the defendant’s machine by turning 
the bed laterally to the right or left as in the Bernot machine or by 
turning the chisel to the right or left upon its vertical axis? 

A. It is obtained by adjusting the chisel upon its vertical axis to 
the required position. 

Cross-Q. 22. At what angle does the face of the chisel or the face 
of the presser stand to the stocks of such implements in the Bernot 
machine, as represented in the model, patent, and drawings ; is it 
not at a right angle therewith ? 

A. Substantially at a right angle with the vertical axis of the 

stocks. 
62 Cross-Q. 23. In the defendant’s machine is not the face of 
the presser, as well as the face of the cutting tool, formed at 
an angle with the vertical axis of their stocks, in order to enable 
tle oblique up-cut or over-cut to be made on a file blank ? 

A. Yes. 

Cross-Q. 24. In the defendant’s machine you have said that the 
presser was a fixture, and that the cutting tool can be adjusted rel- 
atively thereto by turning the cutting tool on its vertical axis. 
Will the sides of the presser and cutter be parallel if that adjust- 
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ment is made, assuming the two to have been set parallel as to their 
sides, but found not to be parallel as to their edges? 

A. The capacity of adjustment upon its vertical axis enables the 
chisel to be adjusted, so that its cutting edge bisects a vertical 
plane parallel with the vertical plane bisected by the edge of the 
presser foot. If such parallelism exists it will be destroyed, of 
course, by turning the chisel stock upon its axis. If it be desired 
to alter the elevation of one or the other end of the cutting edge of 
the chisel, that alteration is in practice effected by loosening the 
set-screw, which holds the chisel in its stock, and dropping down 
the side of the chisel which requires to be dropped, and then put- 
ting in a gib or wedge between the top of the chisel and the upper 
end of the seat in the stock, or such alteration may be effected by 
driving in the wedge which has been previously inserted, the set- 
screw, of course, being loosened, if necessary to permit such adjust- 
ment of the chisel, and tightened again after the adjustment is 
effected. 


Redirect examination by CuHauncey Smita, Esq.: 


Q. 25. In the defendant’s machine is it necessary or desirable 


that the edge of the cutting tool shall be parallel to the surface of 

the blank along the line of the cut, notwithstanding the fact 
that the obliquity of the eut across the blank is obtained by 

63 turning the tool on a vertical axis instead of the bed upon 
which the blank is fastened ? 

A. It is not only desirable, but it is necessary for a successful 
operation of the machine in the production of cuts of like depth at 
both ends. 

Q. 26. Is that parallelism secured by the bar or presser foot that 
you have spoken of as corresponding to the guide U, described in 
the Bernot patent ? 

A. It is. 


Recross-examination by b. F. Tuurston, Esq.: 


Q. 27. Suppose the defendant’s machine, instead of being con- 
structed with any means for adjusting the cutter relatively to the 
presser, were so constructed as to be incapable of any such adjust- 
ment, but that the operator obtained the parallelism between the 
edge of the chi-el and the bearing face of the presser by grinding 
the chisel, more or less, to make its edge exactly parallel with the 
presser, would such machine, in your judgment, be an infringe- 
ment of the third claim of the Bernot patent ? 

A. It would be wholly impracticable, in my judgment, to obtain 
the necessary parallelism between the cutting edge of the chisel 
and the edge of the presser foot, or, more accurately speaking, the 
surface of the blank immediately under the cutting edge of the 
chisel, by removing, grinding, and reinserting the chisel in its 
stock, as suggested in the question. If the machine should be so 
constructed as to make it impossible to obtain the necessary paral- 
lelism of the parts in question other than by grinding the chisel, I 
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think the structure would not contain the invention of the Bernot 
patent, because in practice it would not do what the Bernot patent 
can do. 
Q. 28. You regard some means of relative adjustability of the 
parts in question essential to enable the Bernot invention, 
64 specified in the third clause, to be embodied therein to be 
practiced ? 
A. I do. 
EDW. E. QUIMBY. 


Subscribed and sworn to before me this 30th day of October, A. 


D. 1882. 
A. J. CUSHING, 
Notary Public. 


Complainant produces and offers in evidence a certified model 
from the Patent Office of the machine described in the drawings 
and specifications of letters patent to Etienne Bernot, No. 29236, 
and the same is marked “ Complainant’s Exhibit Bernot Model.” 

Also letters patent of the United States numbered 29236, dated 
July 24th, 1860, to Etienne Bernot, of Paris, France, for an improved 
machine for cutting files, and the same is marked “ Complainant’s 
Exhibit A.” 

Also the assignment of said letters patent to George Somerville 
Norris, dated October 8th, 1860, and the same is marked “ Com- 
plainant’s Exhibit B.” 

Also certificate of extension of said letters patent 29236, granted 
by Mortimer D. Leggett to Charles A. Nichols, administrator of 
Etienne Bernot, dated July 23d, 1874,and the same is marked 
“ Complainant’s Exhibit D.” | 

Also release of Flore Louise Vannier and others, heirs of Etienne 
Bernot, to Charles A. Nichols and his assigns, dated November 12th, 

1874, and the same is marked “ Complainant’s Exhibit E.” 
65 Alsoassignment of said extended letters patent by Charles A. 

Nichols, administrator of Etienne Bernot, to the New Amer- 
ican File Company, dated December Ist, 1876, and the same is 
marked “Complainant’s Exhibit F.” 

Also confirmation of former assignment made by said Etienne 
Bernot to said George Somerville Norris, dated August 9th, 1862, 
and the same is marked “ Complainant’s Exhibit C.” 

(The foregoing exhibits are printed with the complainant’s*bill.) 

Also copy of letters of administration upon the estate of Etienne 
Bernot, granted to Charles A. Nichols May 12th, 1874, and the 
same are marked “ Complainant’s Exhibit G.” 

It is also stipulated and agreed for the purposes of this case that 
said Etienne Bernot died at Paris, France, on the 25th day of Sep- 
tember, A. D. 1863, leaving as bis heirs— | 

Flore Louise Vannier, his widow; Etienne Marie Bernot, his 
son; Charles Eugene Bernot, his son; Louis Georges Durochel, his 
grandson. 

Attest: A. J. CUSHING, 

Notary Public. 
6—383 
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66 ExHIBit G. 
Letter of Administration. 


THE StaTE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS, | se: 
Providence, 


By the municipal court of the city of Providence, in the 
[seat] county of Providence and State aforesaid, exercising pro- 
‘ bate jurisdiction, to Charles A. Nichols, of the city, county, 

and State aforesaid, Greeting: 


You, having been appointed by this court administrator on the real 
and personal estate of Etienne Bernot, late of Paris, in the Republic 
of France, deceased, intestate, and having given bond as the law di- 
rects, are hereby authorized and empowered to receive, recover, and 
take possession of the estate which to the said Etienne Bernot at the 
time of his death did appertain and belong, and the same fully to 
administer according to sea 

Witness Amasa 8S. Westcott, Esquire, judge of the municipal court 
of the city of Providence, this 12th day of May, in the year of our 
Lord one thousand eight hundred and seventy-four. 


GEO. B. NICHOLS, Clerk. 


Recorded in Book of Letters of Administration No. 8, page 87. 
-CHARLES C. MUMFORD, Clerk. 


STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS: 


Clerk’s office of the municipal court of the city of Providence, in the 
county of Providence, in said State, exercising probate jurisdic- 
tion. 

I, Charles C. Mumford, clerk of said court, do hereby certify that 
the annexed copy is true copy of the letter of administration 

67 granted to Charles A. Nichols, as administrator on the estate 

of Etienne Bernot, late of Paris, in the Republic of France, 
which letter is duly recorded in the records of this court in Book of 


Letters of Administration No. 8, page $7. 
In attestation whereof I have hereunto set my hand and 


[seAL.] have affixed the seal of said court this 3lst day of March, A. 


D. 1885. 
CHARLES C. MUMFORD, Clerk. 


68 Evidence for Defendant. 


Taken pursuant to the sixiy-seventh rule of the Supreme Court of 
the United States, in equity, as amended, before me, Wilmarth 
H. Thurston, special examiner. 


PROVIDENCE, December 8, 1882. 


Present: Wm. W. Douglas, Esq., of counsel for complainant, and 
Benjamin F. Thurston, Esq., of counsel for defendant. 
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Deposition of Henry B. Renwick. 


Direct examination by Bens. F. THurston, Esq. : 


Q. 1. What is your name, age, residence, and profession ? 

A. Henry B. Renwick; 65 years of age; reside in the city 
of New York, and am by profession a civil and mechanical en- 

ineer. 

. Q. 2. Please state what have been your opportunities for familiar- 
izing vourself with matters and questions relating to subjects of 
mechanical inventions, and what has been your experience in testi- 
fying in suits relating to questions of infringement of letters patent 
in the circuit courts of the United States, and particularly state 
what is your familiarity with machinery for cutting files and letters 
patent relating to such subject. 
69 A. I have for the last thirty-five years been occupied in 
questions relating to mechanical inventions, and have during 
the last twenty-eightorthirty years been frequently examined durin 
each year as expert in suits in which patents were in question. i 
commenced familiarizing myself with file machinery some thirty- 
five years ago, while chief examiner in the Patent Office, the sub- 
ject of patents for file-cutting machinery being under my charge. 
Since then I have examined many file-cutting machines in opera- 
tion, remembering especially at present an examination of all the 
machines of the Whipple File Co., near Boston, some fourteen years 
ago, and since then examinations of the machinery of the defend- 
ant company. 

Q. 3. Have you examined a copy of the letters patent granted to 
Etienne Bernot in suit in this case, dated July 24, 1860, No. 292367 
And, if you have, state what improvement in file-cutting machinery 
is described therein and specified particularly in the third clause or 
claim thereof. | 

A. I have frequently examined a certified copy of the patent re- 
ferred to in the question, using a magnifying glass with the draw- 
ings, and endeavoring to find out exactly how the machine was 
constructed. 

The patent as a whole describes a machine provided with a 
chisel, called a “ graver” in the patent, which has a vertical mo- 
tion in ways as usual and is actuated by a revolving cam to lift it 
and a spring to throw it down. The machine has, second, a rolling 
bed upon which the file to be cut is supported, and this rolling bed 
is mounted on a carriage and provided with a feed motion, the 
whole construction being such that the file can be fed underneath the 
chisel, both at various angles with the horizon and at various angles 
with reference to a vertical plane, thus enabling the machine to cut 
teeth by blows either perpendicular or inclined to the file blank 
and at varving angles across the file, measuring from edge to edge 

thereof, the file being free to roll sidewise with the bed, under 
70 the control of a presser or presser-foot, which is borne down by 
a weight upon the surface of the file and a short distance in 
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front of the chisel. So far the description of the machine is clear 
enough. 

The patent also describes this presser as adjustable—that is, so 
mounted in the machine that its acting surface may be set at vari- 
ous angles with the horizon, whereby the edge or acting surface of 
the guide or presser may be kept parallel with the edge of the 
chisel and the file kept parallel with the “graver” or chisel by 
which the cutting is performed. In the machine it is easy to see 
that the faces of the guide and chisel are set parallel to each other, 
and that the guide is a long rod having the guide or presser proper 
at its lower end, and also that in the normal condition of the parts 
both the chisel and the presser move in vertical planes. It is also 
evident that if the chisel edge be not ground horizontally, but is 
at an angle to the horizon, then the guide as a whole must be 
turned upon a horizontal axis, so that its acting surface shall be 
parallel to the edge of the chisel. I was unable to ascertain from 
the patent and drawing precisely how the mechanism for support- 
ing the presser so that it was free to move up and down under the 
influence of the weight, and also for setting the presser stock, and 
consequently the acting surface of the presser at an angle with the 
horizon, is constructed. I could get the general idea that the presser 
stock moved in ways, although sucn ways are not described in the 
patent, which ways were somehow or other so mounted that they 
could be swung to various angles with a vertical line and clamped 
in any desired position, thas permitting the acting surface or edge 
of the presser to be set parallel with the edge of the chisel. 

Subsequently to these examinations of the Bernot patent I saw 
a model of it at the office of Mr. Douglas, and then was for the 
first time enabled to discover exactly how the presser stock was 
mounted, adjusted, and held in adjustment, while at the same time 
it was free to move up and down, being lifted by the surface of the 

file passing under it and held down by the weight. This 
71 model differs in some respecis from the drawings, which, as 

far as I can discover, represent a structure which would pre- 
vent the presser from moving up and down, in which case it would 
be useless. 

Now, the mechanism described in the patent, so far as I could 
understand it, and the mechanism shown in the model are such as 
to permit the guide or presser to be, in the words of the claim, 
“set parallel” to the graver or chisel, and I understand the third 
claim to refer to the contrivances described in the patent and rep- 
resented in the drawings, by means of which the guide can be set 
or adjusted and held parallel to the graver, of course including the 
equivalents of those contrivances, and I do not think that the claim 
refers to a presser not capable of being set and to a chisel capable 
of being set, because the mechanism obscurely described in the 
patent and plainly shown in the Bernot model could not by any 
possibility be applied to the stock of the chisel or to the chisel itself 
and the machine remain an operative machine. 

There is no reference in the third claim to the rolling bed or to 
any parts of the machine except the guide or presser, the graver 
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or chisel, and the contrivances by which the presser may be set par- 
allel to the graver. The claim, in fact, as I said in substarce before, 
refers to certain mechanical means by the aid of which the acting 
surface of the presser can be set parallel to the edge of the graver. 


It is evident that the claim does not refer to mechanism by means 


of which the tool or presser can be twisted on their vertical or nearly 
vertical axis, because the faces or sides of the chisel and presser are 
set parallel to each other in the machine and so fixed immovably, 
and if the machine were cutting a file in which the chisel, as it 
usually does, strikes at an angle to the surface of the file, then any 
twisting of either the graver or the presser on a vertical axis, so that 
their faces were not parallel, would destroy the parallelism of the 
acting surface of the presser with the edge of the chisel. 
Q. 4. State whether, in your opinion, the devices employed 
72 in the Bernot machine for making the presser adjustable 
with respect to the chisel or cutter, so that their acting sur- 
faces may be brought into parallelism, could be applied to the chisel 
of the Bernot machine, and the machine practically operate as a file- 
cutting machine, and give the reasons for the opinion you may 
ex press. 

A. I have already said that it could not practically. Inspection 
of the Bernot machine will show that the chisel stock is lifted by a 
rotary cam which passes through a slot in the chiiel stock and 
strikes against a cross-bar or a cross-surface in the chisel stock in 
order to lift the chisel stock and chisel, and also that the chisel 
stock is thrown down by a spring. Now, if the chisel stock were 
mounted in ways which could be turned sidewise on a horizontal 
axis it would be necessary to mount the heavy frame work on a 
horizontal axis, and the machine would probably be so rickety 
that it could not be worked, and the pulley for the driving belt 
would be constantly getting out of proper relation with the pulley 
which drives it. If it were attempted to obviate this difficulty by 
leaving the framing of the machine as it is, stationary, and making 
the ways for the chisel stock adjustable (putting in separate ways 
for that purpose), then the face against which the cam acts would 
get out of proper relation with the cam and the chisel stock out of 
proper relation with the spring which forces it down, and, as I un- 
derstand it, this adjustment sideways must be a very considerable 
one. I will explain on this head. In cutting ordinary files with 
the teeth running at an angie of, say, 35 or 45 degrees with the 
edge of the file, the usual practice, and, so far as 1 know, the only 
proper practice, is to incline the edge of the chisel to the horizon, 
either by a proper grinding of the chisel or by clamping or screwing 
it in its stock so that its edge is inclined to the horizon. The edge 
of the chisel is thus not at right angles to the axis of the stock, but 
inclined thereto, and too great tipping of the rolling bed is pre- 
vented. Now, there is no description in the Bernot patent of the 

acting surface of the presser or the parts connected with that 
73 surface being removable from its stock, and the drawings 
represent the acting surface of the presser as perpendicular 
to the axisof its stock. It would be therefore necessary to turn the 


46 THE NEW AMERICAN FILE COMPANY VS. 


ways of the presser-foot stock upon a horizontal axis until the act- 
ing surface of the presser was parallel with the inclined edge of the 
chisel, and this would involve considerable turning of the ways, and 
the mounting of the chise! in ways which turn upon a horizontal 
axis would be therefore practically impossible, There is not one 
word said in the patent about this adjustment of the presser being 
useful to compensate for imperfect grinding of the tool, and, as far 
as I can discover from the construction of the machine as a whole, 
the main use of the adjustability on its horizontal axis of the presser 
is to enable the operator to. set its acting surface parallel with the 
edge of a tool which is purposely ground or set in its stock with its 
edge inclined to the horizon. 

Q. Mr. Quimby, the complainant’s expert witness, in giving his 
understanding of the third claim of the Bernot patent and defining 
what structures would come within said claim, as he understands 
it, says in substance that if a file machine were so constructed that 
the necessary parallelism between the acting faces of the presser and 
the cutting chisel—the presser being incapable of adjustment—were 
obtained by grinding the chisel, so as to bring its edge to parallel- 
ism with the edge or acting surface of the presser, it would not con- 
tain the Bernot invention. State whether you agree with or dis- 
agree from him upon that matter. 

A. I agree with him exactly so far. 

Q. 6. Mr. Quimby, in his answer to the third interrogatory, states 
in substance that he understands the mechanism which forms the 
subject of the third claim of the Bernot patent to bea guide or 
presser which is adjustable relatively to the cutting tool or “ graver.” 
Do you agree or disagree with him in this opinion ? 

A. | agree with him, supposing that he means adjustable rel- 
atively to the graver by the means described in the patent or their 

equivalents. 
74 (). 7. Have you examined the file-cutting machines used by 

the Nicholson File Company, charged in the opening testi- 
mony in this case on the part of the complainant to infringe the 
third claim of the said Bernot patent? And, if yea, state whether such 
machines, in your opinion, do or do not contain the combination 
covered by the third claim of the said Bernot patent, and give fully 
the reasons for the opinion which you may express, after consider- 
ing particularly the fact that the presser in the Nicholson machine 
is non-adjustable relatively to the cutter, and after considering all 
the capactties for change of position which the cutter may possess 
as the machine is organized and used. 

A. I have examined the machines used by the Nicholson File 
Company for cutting teeth on the faces of files, and also the edging 
machines. The machines used for cutting the teeth are all of the 
same general character, and are all like to each other in those parts 
which are charged to infringe the third claim of the Bernot patent, 
and I produce a model, on which I have marked my initials, which 
is in correspondence with those machines, so far as those parts which 
are involved in this controversy are concerned. 
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(Model referred to is put in evidence by the defendant, and is 
marked “ Defendant’s Exhibit Model Nichoison File Machine, W. 
H. T., spec. ex.”) 


In order to answer the remainder of the question it will be neces- 
sary first to describe the construction of the machine generally, and 
also to produce some exhibits showing the construction of parts of 
the machine, and a structure in the nature of a diagram to explain 
my meaning. | 

The model shows a gate, on which ‘I have marked the letter A, 
which slides in suitable guide ways B B, and having projecting 
from it a bracket, C. In the machine a rotary cam strikes against 
this bracket and lifts the gate. While lifting, it twisting a torsion 
spring, which, as soon as the cam passes by the bracket, throws 
the gate down and holds it down until a cam again strikes 
the under surface of the bracket and lifts it. The tool or 
chisel holder is shown in the model, as it is in the machine, as at- 
tached to the gate by passing through a vertical hole in the bottom 
of the gate, being secured therein by a nut screwed on the upper end 
of the tool-holder. This tool-holder has a cavity or slot in its lower 
side, and the tool or chisel is placed in this slot with the upper sur- 
face of the tool resting against the bottom of the slot (which is the 
highest part of the slot, the opening of the slot being at the lower end 
thereof). In this slot the tool is secured by a set-screw. I produce 
a tool-holder or a tool stock such as is used by the defendant com- 
pany with a tool in it. 


75 


(Exhibit referred to is put in evidence by defendant and marked 
“ Defendant’s Exhibit Nicholson Tvol Stock and Cutter, W. H. T., 
spec. ex.’) 


it will be observed that in this tool stock there is no slot planed 
into the tool-holder, but that the slot is formed by the two Jaws of 
what may be called a vise, the set-screw operating not to press against 
the tool but to clamp the tool between the fast and movable jaws of 
the vise. The difference between the tool-holder in the model and 
that which I have just produced is not substantial, and | wish it to 
be observed that both of them have a bottom to the slot against 
which the top of the tool rests. When the tool is screwed in the slot 
of the tool-holder and the tool-holder is secured in place by its nut, 
both tool and tool-holder can be twisted on a vertical axis by taps 
with a hammer in a horizontal direction against the head of the set- 
screw. 
Now, turning back to the model, it represents a carriage, on which 
I have marked the letter D, which is free to slide in suitable ways. 
In the actual machine this carriage is, by means of proper mechan- 
isin, fed under the chisel by an ordinary step-by-step motion, which 
feeds the bed the distance between two adjoining teeth of 
76 the file at each step and during the time at which the chisel 
is not in contact with the file, and it will be noticed that the 
ways in which this carriage slides are not adjustable, either hori- 
zontally or vertically, but always remain in the same fixed position 
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with respect to the gate in which the tool moves, both as to hori- 
zontality and to line of direction of travel, differing in this respect 
entirely from the Bernot machine. 

On this carriage, and in a semi-cylindrical cavity therein, is 
placed a rolling bed, on which I have marked the letter E. This 
bed has a semi-cylindrical bottom which fits in the semi-cylindrical 
cavity in the carriage, and on the upper part of this bed the file 
blank which is to be cut is secured, and in consequence of this con- 
struction the file can roll sidewise in the manner set forth in the old 
Crum patent, No. 8199, dated July 1st, 1851, Crum being, as I un- 
derstand, the inventor of the rolling bed, which was movable under 
the cutter, as ‘he rolling bed in this machine is. 

Turning back, now, to the model, it will be noticed that there isa 
presser bearing on the file blank, in front of the cutter or chisel. 
This presser consists of a presser proper, one of which I produce, and 
a stock. 

(Presser referred to put in evidence by defendant and marked 
“ Defendant’s Exhibit, Nicholson Presser, W. H. T., spec. ex.”) 


[ have marked with a file a cross on the acting surface of the 
presser proper, “ Defendant’s Exhibit Nicholson Presser.” 

The stock of the presser on the side thereof furthest from the 
chisel is formed into a rack, and the presser slides in ways in a cast- 
ing which exists in the model. Neither this presser nor its ways are 
capable of tipping on a horizontal axis or of twisting on a vertical 
or nearly vertical one. Its only motions are up and down in the 
same plane. 

In the model in front of the presser rack there is mounted a small 

cog wheel whose teeth engage with the rack. This cog wheel 
77 is secured upon its shaft by a set-screw, and on another part 

of the shaft is mounted a wooden handle, and in the actual 
machine the end of the part represented by this handle is always 
pulled downwards by a weight, and it will be seen by inspection of 
the model that a weight pulling down upon the end of this handle 
forces the presser down upon the blank. 

The machine also contains mechanism for stopping its operation 
when all the teeth have been cut and a contrivance by which the 
operator can increase or decrease the force of the torsion spring 
which throws down the hammer, and perhaps some other contriv- 
ances which I do not specially remember, but none of which have 
any bearing upon the present controversy. 

Before going further into the construction of the defendant’s file- 
cutting machine I wish to premise that I have seen the machine 
for grinding the chisel or tool used by the defendant, and that it 
consists, in fact, of a grindstone and a carriage for holding and mov- 
ing the cutter or chisel which is to be ground. This carriage as a 
whole is composed of two members and is much like the slide rest 
of an ordinary lathe, and is, like it, mounted on ways or. shears, 
upon which the carriage as a whole is moved to and fro by proper 
machinery, the motion being across the face of the grindstone. On 
top of the lower member or carriage is a pair of ways, which are at 
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right angles to the ways on which the lower carriage moves, and on 
these ways in the lower carriage is mounted the second member or 


carriage, which can be moved toward and drawn away from the face | 


of the grindstone, as is the case with an ordinary slide lathe rest. 
The tool to be ground is clamped on this upper carriage, and the 
angle at which its edge shall be ground is determined by the angle 
at which it is clamped in the slide rest. When the tool is clam 
in the upper carriage that carriage is run back so that the edge of 
the tool will not touch the grindstone, and the lower carriage is set 
in traversing motion, it being understood that this traversing mo- 
tion is in lines parallel to the axis of the grindstone, —_ that 
78 the back of the chisel is also clamped in a line parailel to the 
axis of the grindstone. When the carriage commences to 
traverse, the operator by turning a hand wheel forces the upper 
carriage and consequentiy the edge of the tool towards the face of 
the grindstone, so that an edge is gradually ground upon it while 
it is being traversed across the face of the grindstone. When the 
edge is completed the tool is taken out of the clamp after the trav- 
ersing motion has been stopped. 

As the tool is traversed over the whole face of the grindstone in 
lines parallel with the axis thereof it follows that the face of the 
stone is kept square and true, and, as the back of the tool is kept 
parallel with the same axis, it follows that the edge of the tool and 
the back thereof are parallel to each other, and that the tool is of 
equal depth from end to end, such parallelism and equality of depth 
being as accurate as machinery will produce. 

After the tools or chisels have been thus ground the edges are 
smoothed and perfected by applying them upon a lap, which is a 
soft metal wheel charged with very fine emery. The edge of the 
tool which I produced shows on its edge the effect produced by the 
lap. 

1 now produce a structure in the nature of a diagram consisting 
of a piece of wood with metal strips secured in it, on which I have 
written my initials. 


(Exhibit is put in evidence by defendant and marked “ Defend- 
ant’s Exhibit Renwick Illustrative Model, W. H. T., spec. ex.”) 


The face a of this model represents the path in which the file is 
supposed to travel, and this path, as I have before stated, is fixed, 
invariable, and non-adjustable in the defendant’s machines. Now, 
supposing that it is desired to construct a machine capable of cut- 
ting a file with a tooth which is at an angle of 45 degrees with the 

axis of the file or the line of travel of the file, such as would 
79 be cut by a cutter occupying the position represented as f on 

the illustrative model, the first thing is to determine how 
much the edge of the cutter shall incline toa horizontal plane when 
the face of the cutter is set at the proper angle to the line of travel 
of the file. Now, by noticing the model it will be seen that the 
line d e is longer than the line 5 ¢, on the opposite face of the model, 
and consequently that the edge of the cutter at ce must be lower than 
it is at d by the difference between bc andde. This relationship 
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of the edge of the cutter to a horizontal plane having been ob- 
tained, the next thing is to plane or form the bottom of the slot in 
the tool-holder so that the bottom of that slot bears the same rela- 
tion to a horizontal plane that the edge of the cutter bears to it; 
consequently, when a cutter whose edge and back are parallel is 
clamped in the tool-holder with its back against the bottom of the 
slot, the edge of the cutter is in the best possible position to cut the 
file properly, provided the edge of the cutter is inclined by twisting 
the tool-holder so that its edge will occupy the predetermined posi- 
tion to cut the tooth at the predetermined angle with the line of 
travel of the file. Therefore, after the bottom of the slot has been 
properly sloped and the tool put in the tool-holder, the tool-holder 
is tapped around by striking against the head of the set-screw as I 
have before described, until, by means of a gauge, which I now pro- 
duce, it is determined that the edge of the tool 1s at the proper angle 
with the path of the file. 


(Gauge is put in evidence by the defendant and marked “ De- 
fendant’s Exhibit Nicholson Gauge for Determining the Angle of the 
Chisel with Reference to the Path of the File to be Cut, W. H. T., 
spec. ex.” 


The tool now is resting upon a file blank underneath it, and the 
angle of the face of the presser to the horizon and to the line of the 
travel of the blank is determined by a similar calculation or 
80 laying down, as it is termed, upon a drawing board. The 
presser is then put into its stock, and, if its acting surface 
should not fit properly upon the face of the file, then the angle of 
its acting surface is changed by regrindivg the acting surface or 
the top of the presser foot where it fits on its stock, or both, on the 
try-and-fit principle, until the bearing of the acting surface of the 
presser foot is sufficiently accurate. The calculation which 1 have 
spoken of and the grinding and fitting of the parts are not adjust- 
ments of the machine, but are operations in designing and making 
it or completing its structure. 

After a tool has cuta certain number of files it becomes dull and 
must be remoyed and replaced by a new one. If the grinding ma- 
chine does its work properly and the action of the lap has not af- 
fected the parallelism of the edge of the tool or cutter with its back, 
then the new cutter, when put in, will go on and work as accurately 
as the old one, provided the presser has not so worn that it will hold 
the file at the wrong angle in the rocking bed. When a new cutter 
is put in the operator lets it down upon the file which is held down 
by the presser, and looking under the cutter can determine whether 
its edge conforms with practical accuracy to the surface of the file, 
and if he sees that it does not do so he twists the cutter slightly by 
tapping the set-screw in the stock until the required conformity is 
obtained, this tapping of the cutter causing it to rotate on a vertical 
axis, and he can only so rotate the cutter through a very small 
angle, because in so doing he first destroys the parallelism between 
the acting surface of the presser foot and the edge of the cutter, and, 
second, alters the angle of the cutter, and consequently of the tooth, 
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relatively to the axis of the file, so that the tooth can no longer be 
cut exactly at the required angle; third, when the cutter is thus 
tapped out of its predetermined or proper angular position and out 
of parallelism with the acting surface of the presser the cutter must, 

in cutting files which are bellied or of curved contour on their 
81 faces, make a cut somewhat deeper on one edge of the file 

than on the other edge, the greater depth of cut shifting 
from one edge of the file to the other edge in some, if not most, 
forms of bellied files. 

This adjustment by tapping enables the cutter to make the cut 
more even from edge to edge than before it was tapped, but does not 
cause it to make a cut of even depth from edge to edge, but, on the 
contrary, forces it to make a cut of uneven depth, and to a certain 
extent—to the extent of the rotation of the cutter on its vertical 
axis—interferes with the predetermined angle of the teeth, causin 
them to be cut at a different angle, and it does so because the parallel- 
ism between the edge of the cutter and the acting surface of the 
presser is destroyed by rotating the cutter on a vertical axis. 


Adjourned to Saturday, December 9, 1882, at 10 o’cleck a. m. 


PROVIDENCE, December 9, 1882. 


To return to the question of the manner of using the defendant’s 
machine, I will state that if the workman discovers that in order to 
make the tool edge coincide with that portion of the file upon which 
it is to rest it is necessary to twist the tool-holder so far that it would 
so change the angle of the teeth to the sides of the file that the file 
would be either, to the eve, out of its proper form or that the teeth 
would be at such an angle as to unsuit the file fer the purpose for 
which it is designed, he may then think that it is the presser 
which is in fault. In that case he calipers the chisel, and if he finds 
it correct sets it at a proper angle by means of his gauge, and then 
leaves it resting on the file, and afterwards, having raised the presser 
and guide so that the rolling of the bed and file is controlled by the 
chisel alone, lets the presser down again gently, and if it fails to fit 
then becomes satisfied that the presser is so worn as to be unfit for 
use. The presser is then taken out of the machine and the acting 

surface is sometimes reground and sometimes a new presser 
82 foot is substituted for the old one, the presser being fitted by 
grinding as when the machine is first put at work. 

I will now endeavor to explain how this rotation of the cutter 
affects the position of its edge with regard to the file, and to prove 
that it does not set the guide parallel to the “graver” or the 
“graver” parallel to the guide, but, on the contrary, destroys that 
parallelism. 

On the “ Defendant’s Exhibit Renwick Illustrative Model” I 
have drawn a broad line marked g, and when the cutter and guide 
are properly ground and set and the former twisted until it is 
shown by the gauge that the tool is at the proper angle with the 
path of the file, then the broad line g would represent the bearing 
of the acting surface of the presser, and the piece of metal which I 
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have marked h would represent the chisel, and it will be observed 
that the line of the bearing surface is parallel with the line of the 
cut, and therefore parallel with the edge of the chisel. By laying 
two pieces of wire, one on the surface g and the other behind the chisel 
h, it will be seen that those two wires are parallel to each other, and 
that they both slope down at the same angle with the horizon, and 
that they both point to the same point of the compass. Now, sup- 
posing that it is found that a new chisel when let down upon the 
file does not touch it from edge to edge accurately, then it must be 
turned, we will say, into the position represented by the piece of 
metal & (although in practice it is never turned so far). If the wires 
be now again applied, one tog and one behind 4, it will be seen 
that the two wires slope to.the horizon at different angles and point 
to different points of the compass, so that the edge of the chisel & is 
out of parallelism with the acting surface g, both in horizontal plane 
and in vertical plane. 

Now, although by this adjusiment of twisting the tool the tool 
edge and the presser surface are put in such a position that they are 
then, although out of parallel, still in the same plane—that is, the 

plane aa of the illustrative model—yet a consideration of the 
85 machine with a bellied file clamped on the rolling bed will 

show that, as the file progresses under the teeth, the presser 
will no longer hold that portion of the surface of the file which is 
to be cut by any one blow of the chisel parallel with the edge of the 
chisel, and that therefore the cuts must be, it is true, in a very slight 
degree greater in depth at one edge of the file than the other. 

Turning now to the question whether the defendant’s machine 
embodies the invention set forth in the third claim of the Bernot 
patent, | state my opinion that it does not, first, because the adjust- 
ment is applied in the defendant’s machine to the cutter, whereas 
in the Bernot it is applied to the presser; secondly, because the 
twisting of the cutter on a vertical axis produces a different result 
from twisting the cutter on a horizontal axis, as it would be if Ber- 
not’s invention were applied to the cutter, this difference of result 
being that when twisted on a vertical axis the cutter, in the first 
place, cuts out the true predetermined angle for the file teeth, 
and must cut at different depths on the two edges of the file, 
whereas by Bernot’s method of adjustment on a horizontal axis, if 
applied to the cutter, the teeth would always after the adjustment 
be cut at the predetermined angle and of equal depth on both edges 
and across the file. 

With Bernot’s means of adjustment, even applied to the cutter, 
the adjustinent is possible and practical, and will produce its effect 
when the file blank, as is sometimes the case, and as is shown in 
the drawings of the Bernot patent, lies and travels in a horizontal 
plane, the cutter moving in a vertical plane; but when the blanks 
are in such relative position no adjustment could be made by 
twisting the cutter upon a vertical axis, because the edge of the 
cutter, which was too far away from the file, could not be brought 
nearer to the file by any amount of turning on a vertical axis, so 
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long as the line of travel of the blank and the rise and fall of the 
cutter were as I have before stated. 
84 The mechanism, therefore, by which the cutter is adjusted 
in the defendant’s machine is different from that by which 
it is adjusted in the plaintiff's or Bernot machine. In Bernot the 
adjustment, which enables practically a perfect file to be cut, brings 
the edge of the chisel or cutter parallel with the acting surface or 
edge of the presser, considered both with reference to horizontal and 
vertical planes—that is to say, that when adjusted the edge of Ber- 
not’s cutter and the acting surface of* his presser slope at the same 
angle to the horizon and point to the same pvint of the compass or 
are parallel in horizontal planes. 

In the defendant’s machine, on the contrary, the adjustment, 
which enables practically a perfect file to be cut, is not to put the 
edge of the cutter and the pressing surface in this relation of par- 
allelism, but to throw them out of parallelism in one direction— 
that is, in the lines of the angle of the teeth—-and to leave them out 
of parallelism in two directions, both with reference to horizontal 


‘and vertical planes. 


Bernot adjusts by bringing the surfaces into parallelism and fix- 
ing them there. The defendant adjusts by taking the surfaces out 
of parallelism and fixing them in such relative non-parallel posi- 
tion, and I have before stated that Bernot’s adjustment enables the 
machine to produce teeth of even depth and always at a proper 
angle, while the defendant’s adjustment necessarily forces the ma- 
chine to cut the teeth out of the proper predetermined angle, and 
of uneven depth in all files except those whose sides are plane 
surfaces. 

I may observe in conclusion that the practical use of a rolling 
bed and a presser is for cutting files whose sides are not plane sur- 
faces, but curved or bellied from heel to point, and if files with plane 
surfaces were manufactured the rolling bed and presser would be 
of little or no importance. 

Q. 8. I have understood you in your previous answer to state in 

substance that if in the defendant’s Nicholson machine the 
85 edge of the chisel is ground so that it will stand at the proper 

augle for doing its work when it is mounted in its stock con- 
structed as vou have described, it will then be in parallelism with 
the properly formed presser in the machine in which such cutter is 
to go, and that in such case the invention recited in the third claim 
of the Bernot patent is not einployed at all. Am I correct in my un- 
derstanding of your statement in that respect? 

A. Ido not remember having stated what you have said, prob- 
ably having failed to do so, if I have failed, because the proposition 
stated in the question is self-evident,there being in the case stated 
in the question no adjustment of any kind in working the machine. 

Q. 9. I have further understood you in substance to say in your 
answer to interrogatory 7 that if the edge of the chisel happens to 
have been ground in the grinder or lapper so that it will not prop- 
erly correspond with the presser in the machine in which it is to be 
put, that in such case the chisel can be turned on its vertical axis 
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so as to bear in a diagonal line upon the surface of the file blank, but 
that in such case the adjustment will be made with reference to the 
surface of the blank and not with reference to the presser, and such 
operation would not be practicing the invention contained in the 
Bernot patent and recited in the third claim thereof, for the reason 
that the cutter and the presser are out of parallelism both as to their 
sides and as to their acting faces, when they are thus adjusted in the 
defendant’s machine. Atm I eorrect? 

A. You are. 

(). 10. Are you able to state within what limits of variation of the 
edge of the chisel when set in its stock from correspondence with 
the presser this axial adjustment of the cutter to the surface of the 
blank, in operating the defendant’s machine, is possible, and pro- 
duce salable work, or practically well-cut files ? 

A. No; I am not, for I am not a judge of files nora salesman. In 

iny opinion the variation would of necessity be a slight one. 
86 If it requires more than a slight twisting to make the adjust- 

ment, then the chisel must be thrown aside to be reground 
and another one taken. 

Q. 11. Do vou find in the|Jefendant’s machines any means, In case 
a chisel has been ground out of proper correspondence with the 
presser, of “dropping down the side of the chisel which requires to 
be dropped,” as suggested by Mr. Quimby in his answer to the 24th 
cross-Interrogatory ? 

A. Yes; oneside of the chisel can be dropped down and the clamp 
set-screw then set up so as to clamp it, but in that case the back of 
the chisel would not bear against the bottom of the slot and a few 
blows of the machine would knock the chisel out of its dropped- 
down position until its back bore fairly against the bottom of the 
slot. 

(). 12. Mr. Quimby further suggests that after the chisel has been 
dropped down as to one of its corners a wedge is, or can be, inserted 
into the open space which would thus result between the bottom of 
the slot and the back of the chisel. State whether such contrivance, 
in your opinion, would be a practical method of adjustment of the 
chisel in a file machine. 

A. No; because under the very rapid and heavy blows of the ma- 
chine the wedge would first become loose and then fly out. In 
questioning the foreman or superintendent of the cutting-room 
closely as to the mode of working the Nicholson machine, he told 
me incidentally that some two years ago, I think, their grinding 
machine got out of order and did imperfect work, and that, as they 
did not want to stop the cutting machines, they endeavored to ad- 
just the chisels by driving a wedge in between the bottom of the slot 
and the back of the chisel at one corner of the back, and that the 
experiment failed, the wedge becoming loose and flying out. I never 
saw the experiment tried myself. | 
87 (Defendant's counsel puts in evidence a certified copy of 

the letters patent granted to John Crum, dated July 1, 1851, 
No. 8199, and the same is marked “ Defendant’s Exhibit John Crum 
Patent, W. H. T., spec. ex.” 
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Also a certified copy of letters patent granted to Charles Miller 
and Thompson W. Decker, assignors to Thompson W. Decker, dated 
April 12, 1859, No. 23645, and the same is marked “ Defendant’s 
Exhibit Miller & Decker Patent, W. H. T., spec. ex.” 

Also an illustrative model of the machine described in said Miller 
and Decker patent, and the same is marked “ Defendant’s Exhibit 
Miller and Decker Model, W. H. T., spec. ex.” 

Also a certified copy of letters patent granted to Milton D. Whip- 
pie, assignor to the Whipple File Company, dated February 1, 1859, 
No. 22842, and the same is marked.“ Defendant’s Exhibit Milton 
D. Whipple Patent, W. H. T., spec. ex.” 

Also an illustrative model of the machine described in said Whip- 
ple patent, and the same is marked “ Defendant’s Exhibit Whipple 
Model, W. H. T., spec. ex.” 

Also a copy of the English letters patent to Robert Craib Ross, 
dated March 4, 1853, and numbered 545 for that year, and the same 
is marked “ Defendant’s txhibit Ross English Patent, W. H. T., 
spec. ex.” 

(It is stipulated and agreed by counsel for the respective parties 
that the application of Etienne Bernot for the letters patent of the 
United States in suit in this case was filed in the Patent Office July 
0, 1860. 

And it is further stipulated and agreed between counsel that the 
same invention described in said letters patent of the United States 
was previously patented in France, August 31, 1854, and also that 
the same invention was previously patented in Great Britain, Octo- 
ber 16, 1854, and also that the same invention was previously pat- 
ented in Belgium, May 2, 1856, all of said letters patent being to 

said Etienne Bernot.) 
88 Q. 13. I have heretofore asked you as to whether you agree 

with Mr. Quimby, the complainant’s expert, in his statement 
concerning the necessity of some means existing in a file machine 
for making the presser adjustable to the cutter, in order for such 
machine to contain the invention recited tn the third claim of the 
ernot patent. I wish now to inquire whether the opinion that 
you have expressed upon the same matter was formed with any 
knowledge of Mr. Quimby’s opinion or. has been adopted by you 
after reading his deposition. 

A. My opinion as to the scope of the third claim of the Bernot 
patent was formed after studying the patent and communicated to 
Mr. Thurston in June or July last, before Mr. Quimby’s. testimony 
was taken, and before I even knew that he was employed in the case, 
and before I had any conversation with him on the subject. 

Q. 14. Please examine the letters patent granted to Miller & 
Decker, dated April 12, 1859, No. 23645, the same being “ Defend- 
ant’s Exhibit Miller & Decker Patent,’ and state whether you do or 
do not find therein contained the invention described in the said 
LBernot patent and recited in the third claim thereof, and give the 
reasons for the opinion you may express. 

A. I have examined the patent frequently, and will refer in an- 
swering the question to the model put in evidence and marked 
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“Defendant’s Exhibit Miller & Decker Mode!.” This model is a 
fair illustration of the contrivance described in the patent, although 
it is wanting in the feeding mechanism, and although the chisel is 
not secured to the chisel stock by a clamp, as described in the patent. 
In this machine there is supported on the ways in which the chisel 
stock slides a presser, which is a hook-shaped piece of brass (the 
presser stock and presser being in one piece). The acting face of 
this presser is held down upon the file which is supported upon a 
rolling bed by two coiled brass springs, one on each side of the ma- 
chine, these springs holding tlie presser down upon the file, because 

it is supported upon a nearly horizontal pivot which pro- 
89 —_ jects from the ways that guide the tool stock. (This pivot in 

the model is made of wood and hasa brass pin stuck through 
it.) The presser is free to oscillate on this pivot, and is oscillated 
and held in position by a screw with a milled head, which is con- 
nected to the upper end of the presser stock, and passes through a 
nut fastened on the ways, the construction of the whole being such 
that turning the screw will vary the angle of the acting surface of 
the presser with the horizon, and that the presser is free to rise and 
fall, lifted by the file and pulled down by the springs, which are the 
equivalents of a weight for this purpose. 

In this machine the presser has the same capacity of motion as 
in the Bernot machine, and can be set so that its acting face shall 
be parallel with the edge of the chisel. Consequently the inachine 
can be adjusted for an imperfect chisel without changing the angu- 
lar direction of the teeth and without any danger of cutting a tooth 
deeper at one edge of the file than the other, and therefore, as the 
adjustment of the presser is on a horizontal axis and the sameeffect 
is produced by its adjustmentas is produced in the Bernot machit e, 
it appears to me that this patent shows substantially the same in- 
vention as is described in the Bernot patent and referred to in the 
third claim thereof. 

Q. 15. Please examine the letters patent granted to Milton D. 
Whipple, dated February 1, 1859, No. 22842, “ Defendant’s Exhibit 
Milton D. Whipple Patent, and also the illustrative model “ Defend- 
ant’s Exhibit Whipple Model,” and state what combination of de- 
vices you find therein shown and described for compelling the sur- 
face of the file blank to be cut to occupy a plane determined by a 
straight-edge presser bar in the immediate vicinity of the cutter. 

A. I find that the file has that face of it which is to be cut forced 
against a straight-edge presser bar at the time when a graver is 
cutting a tooth. The illustrative model, “ Defendant’s Exhibit 
Whipple Model,” fairly represents the machine, so far as an answer 

to the question is involved, although the model is wanting 
90 in many of the parts necessary in an actual machine. In 

this model the presser bar is a plate of brass with four screws 
passing through it, and the patent describes it as beveled on the 
side nearest the file blank (which is in the model made of brass), 
“so that its upper edge only is in contact with the face of the blank 
immediately below the point at which the cutting is made, thus 
holding the blank firmly in the immediate vicinity of the cut;” and’ 
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the patent states further: “I thus ensure uniformity of cut upon 
each face of the blank, notwithstanding any difference of thick ness 
that may exist upon the opposite edges or any varying thickness of 
the blank from end to end.’ 

Behind the blank in the model is shown a plate of soft metal, 
which is, in fact, a rolling bed, and this bed is forced towards the 
cutter, carrying the file with it against the presser bar by means of 
two wedges which act each against a block, the blocks lying between 
the rolling bed and the wedges, and being rounded on the sides 
which touch the wedges, so that this ‘bed may be rolled or rocked 
under the operation of the wedges, so that the part of the surface of 
the file which is to have a tooth cut on it shall be parallel with the 
line of travel of the cutter, the parallelism being determined by 
forcing the file against the presser bar. In the operation of this ma- 
chine after one tooth has been cut the wedges are lifted, thus reliev- 
ing the pressure of the file upon the presser bar. The file is then 
fed forward the proper distance, the wedges then drop by their own 
weight, each forcing its block against the bed, and consequently 
forcing the face of the file against the presser bar. ‘The cut is then 
made, and the machine goes on repeating this operation. 


HENRY B. RENWICK. 
Attest: WILMARTH H. THURSTON, 


Special Examiner. 


91 (Defendant’s counsel puts in evidence an illustrative model 

of the machine described in the John Cram patent, No. 8199, 
and the same is marked “ Defendant’s Exhibit Crum Model, W. H. T., 
spec. ex.”) 


92 PROVIDENCE, June 12, 1883. 
Present: William W. Douglas, Esq., of counsel for com- 
plainant, and Benjamin F. Thurston, Esq., of counsel for de- 
fendant. 
Deposition of John Hough. 


Direct examination by Mr. Tuurston: 


Q. 1. What is your name, age, residence, and occupation ? 

A. John Hough; age, 66; residence, Malden, Mass.; occupation, 
a pattern-maker. 

(. 2. Please look at the letters patent now shown you, granted to 
Milton D. Whipple February 1, 1859, No. 22842, and state whether 
you recognize the file-cutting machine represented in the drawings 
as a machine with which you were once familiar. 

A. I do. 

Q 3. State when you first had anything to do with the construc- 
tion of a file-cutting machine, of which the drawings in the patent 
just shown you are an illustration. 

A. As near as I can remember, it was in the spring of 1857, to 
the best of my knowledge. It was not any later than that, any 
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93 Q. 4. For whom were you employed, and what connection 
had you with the construction of any experimental ma- 
chine? 

A. I was employed by Mr. Milton D. Whipple and by Mr. Dodd 
and his son James. I made the patterns for an experimental 
machine. 

Q. 5. When were any machines constructed for practical use, and 
how many before July 1, 1860? 

A. I couldn’t be definite about that. I can tell you definitely 
when I commenced making the patterns for them. I left my home 
in Malden and moved to Ballardvale September 25, 1858, and 
commenced work for the Whipple File Company at Ballardvale 
September 27, 1858. I should think there were a dozen or fifteen 
machines constructed for practical use before the first of July, 
1860. I won’t be positive. There may have been some more. 
The dates that I have above stated are taken from a diary which 
I kept. 

Q 6 Was there a single machine built in the first instance or 
more than one? 

A. Well, I have the impression that the first one that was tried 
was tried to cut wood. There was more than one machine started, 
but one was finished first. 

Q. 7. How many machines did it take to make a set? 

A. Three—right-hand, left-hand, and edging machine. 

Q. 8. Did you see any of these Whipple machines, such as are 
illustrated by the patent drawings, at work in the file shop, cutting 
files ? 

A. Yes, sir; a great number of them. 

Q. 9. Can you swear positively that you saw a number of such 
machines at work cutting files prior to July 1, 1860? 

A. Yes; I can. 

Q. 10. How long did you continue to work at Ballardvale ? 

A. Until the company stopped work. 

Q. 11. Did the company carry on extensively the business of 

making files prior to July 1, 18607 
94 A. Yes;. they did; pretty extensively, though not as much 
as they did after. 

Q. 12. Did they make both hand-cut and machine-cut files? 

A. Yes, sir. 


Cross-examination by Mr. Dovatas: 


X Q. 13. Was the machine which you worked on the patterns 
for in the spring of 1857 an experimental machine or a_ perfected 
invention ? 

A. Both; it was perfected in one sense and not in other. 

X Q. 14. Do you mean to say that the machine referred to.in the 
Jast question and answer was the same perfected invention as de- 
scribed in the Whipple letters patent, dated February 1, 1859? 

A. Well, it was in the main, but the machine was afterwards 
perfected by Mr. Southwick. 
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X Q. 15. Did you make the patterns for this machine while you 
were at Malden and before you moved to Ballardvale ? 

A. Yes, sir; I made the patterns for the experimental machine 
before I moved to Bullardvale, and then the thing was perfected by 


Mr. Southwick ? 
JOHN HOUGH. 
Attest: WILMARTH H. THURSTON, 
Special Examiner. 


Deposition of Alpheus B. Southwick. 
Direct examination by Mr. THurston: 


Q. 1. What is your name, agé, residence, and occupation ? 
A. Alpheus B. Southwick ; age, 77; residence, Providence, R. I. ; 
occupation, a machinist and mechanical engineer. 
95 Q. 2. Had you at any time—and, if so,in what year—any- 
thing to do in the preparation of drawings for or the construc- 
tion of a machine for cutting files such as is generally illustrated in 
the letters patent to Milton D. Whipple, dated February 1, 1859, No. 
22842? And, if so, state the facts. 

A. I commenced in 1858, in August, to make drawings of that 
machine. ! 

Q. 3. At whose request? 

A. At the request of Jonathan M. Dodd. There was no com- 
pany formed at that time. Mr. Dodd was associated with Mr. 
Whipple. 

Q. 4. After the formation of the company did you go to Ballard- 
vale ; and, if so, how long did you remain there ? 

A. 1 went to Ballardvale in September, 1858, and remained there 
until the spring of 1866, the latter part of March or the fore part of 
April, 1866. 

(. 5. How many machines for cutting files, embodying the gen- 
eral construction and mode of operation illustrated by the said 
Whipple patent, were in use at the Whipple File Cotnpany in cut- 
ting files prior to July 1, 1860, to the best of your knowledge and 
remembrance ? 

A. A number were in use. A set of three machines were built 
at first and the first steel blank was cut April 19, 1859. After that 
the machines were built and put in use as fast as we could get them 
out. Just how many machines were in operation by the first of 
July, 1860, I don’t remember; as many as we could get built. 

(). 6. According to your best judgment, how many machines 
were built and put in operation between April 19,1859, and July 1, 
1860, a period of about a year and two months? 

A. I cannot state, but I know that a number were built and put 


in use before July 1, 1860. 


96 Cross-examined by Mr. DovaGtas: 


X Q. 7. When you refer to the general construction and mode of 
operation of the machines built and used by Whipple File Company 
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prior to July 1, 1860,do you mean that those machines were iden- 
tical with the machine illustrated in the drawings of the Milton D. 
Whipple patent? If they differed from the machine illustrated in 
the patent, please state the points of difference. 

A. They were mainly like the drawings of the patent; the main 
features were the same. 

X Q. 8. Are the parts of the machine represented in the “ Defend- 
ant’s Exhibit Whipple Model,” which serve the purpose of control- 
ling the situation of the blank with reference to the cutter the same 
as the parts of the machines in use at the time spoken of by the 
Whipple File Company which served the same purpose ? 

A. Substantially the same. The only difference was that the 
machines as actually made had the rolling-bed blocks made in two 
pieces instead of in one block, as each of such pieces marked 10 in 
the drawings of the Whipple patent is shown to be; and these two 
with their convex faces toward each other were united at. their cen- 
tral sections by a hinge joint, and such block was wide enough to 
be equal in width to the thickness of the two wedges instead of hav- 
ing two blocks side by side, as in the model. The reason was to 
avoid the wear between the straight face of the wedge and the con- 
vex surface. Under this arrangement there were two straight sur- 
faces in contact—/. ¢., the straight face of the wedges and the straight 
face of the block, the joint as before described being formed in the 
block. 


Redirect examination by Mr. Tuurston: 


Re-D. Q. 9. Since the previous portion of your deposition was 
taken have you visited the works of the Nicholson File Company, 
and were you shown a number of so-called old Whipple ma- 

chines ? 
97 A. Yes. 

Re-D. Q. 10. Did you recognize one of the machines so 
shown you as the first Whipple machine which you saw at Boston 
when you commenced making drawings ? 

A. Yes; for flat files. 

te-D. Q. 11. Is the part now shown you taken from said ma- 
chine the original part of said machine which operated to hold 
the face of the file blank up to the straight edge bar so as to bring 
the face of the blank parallel with the path of movement of the 
cutter ? 

A. It is, so far as I ean remember it. 

Re-D. Q. 12. Referring now to the modification which you de- 
scribed in your cross-examination, state whether the hinged block 
which extended across both wedges had a straight face on the side 
which adjoined the faces of the wedges, and whether the faces of the 
wedges were made rounding or bevelled at the corners as shown in 
the two wedges now shown you. 

A. That is one of the details that I don’t remember distinctly 
about—about those beveled edges. They probably were beveled, 
but I don’t have it distinctly in my mind. 


THE NICHOLSON FILE COMPANY. 61 


Re-D. Q. 13. In eonstructing the machines after you became en- 
gaged in making drawings, what do you understand was the office 
to be performed by the wedges and the pivoted block and the bar 
against which the face of the file blank to be cut bore when in 
combination ? 

A. The office is to keep the surface of the blank firmly up to the 
bar or face-plate while being cut. 

Re-D. Q. 14. Suppose the blank was thicker on one side than 
on the other slightly, how would the machine operate with such a 
blank ? 

A. There would be yield enough in the parts for the wedge 
on the thinnest side of the blank to drop so as to bring it up 

firmly. 
98 Re-D. Q. 15. Do you mean to bring the face of the blank to 
be cut firmly up to the bar or face-plate, notwithstanding that 
one edge of the blank was a little thicker than the other? 

A. That covers what I said before. All blanks vary a little in 

thickness. 


(Defendant puts in evidence the parts referred to by the witness, 
and the same are marked “ Exhibit from Original Whipple Machine ” 
and “ Exhibit Beveled Face Wedges ” respectively.) 


Cross-examination by Mr. DouGtas: 


X Q. 16. Among the pieces of the original Whipple machine 
which have just been produced, do you find anything corresponding 
to the hinged block which you described as existing in the machine 
you saw in Boston? 

A. Corresponding in action, but not in construction. Those two 
pins give a bearing for it to roll either way. 

X Q. 17. Then if the pieces now produced are pieces of that 
identical Boston machine, were you or not mistaken in describing 
the block which in that machine was interposed between the wedges 
and the zine behind the file blank -as consisting of two pieces hinged 
or jointed together ? 

A. My description to which you refer did not relate to the Boston 
machine, but to the machines constructed afterwards according to 
my drawings. 

X Q. 18. Please look at the block forming a part of “ Exhibit 
Beveled Face Wedges,” and say whether or not it answers your 
description of the hinged blocks which existed in the machines 
nade according to your drawings as you have described. 

A. That is not a hinged block. It is evidently one that soinebody 
else used afterwards. 


99 Redirect examination by Mr. Taurston: 


Re-D. Q. 19. Can you state whether the original Beston machine 
was actually put to work cutting files at Ballardvale or elsewhere ? 

A. Not at Ballardvale, but at Boston. It was merely an experi- 
mental machine. 
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Re-D. Q. 20. Do you know how long the machine was run in 
Boston ? 

A. I don’t know how long it was run in Boston. 

Re-D. Q. 21. Do you know whether in fact it was moved to Bal- 
lardvale subsequently ? | 

A. Ihave no recollection of seeing it there. It is very evident 
that it was moved there, but I can’t tell when. 

Re-D. Q. 22. Was it in August, 1858, that you went to Boston ? 


A. Yes. 
ALPHEUS B. SOUTHWICK. 


Attest: WILMARTH H. THURSTON, 
Special Examiner. 


100 ‘Testimony taken on the part of the defendant under and 

pursuant to the 67th rule of the Supreme Court of the 

United states, as amended, before John A. Shields, U. S. commis- 

sioner for the southern district of New York, by consent of coun- 
sel for the respective parties. 


New York, June 21st, 18883—11 o’clock a. m. 


Present: William W. Douglas, Esq., counsel for complainant, and 
Benjamin F. Thurston, Esq., counsel for defendant. 


Rosert W. Hamitton,a witness on the part of the defendant, 
being duly sworn, deposes and says: 


Q. 1. What is vour name, age, residence, and occupation ? 

A. Robert W. Hamilton; age,58; residence, Brooklyn; and occu- 
pation, machinist and assistant engineer in the post office of thg 
city of New York. 

Q. 2. Please look at the drawings of the letters patent granted to 

Miller & Decker for a file-cutting machine, April 12, 1859, No. 
101 =. 23645, and also examine the model now shown you marked 

“ Miller & Decker model,” and state. whether at any time 
heretofore you were acquainted with or knew of a machine for cut- 
ting files in practical use substantially the same as the illustration 
furnished by the said drawing and the said model. 

A. Yes, sir; I was. 

Q. 5. Where and when did you first become acquainted with 
such file-cutting machine? 

A. At the Empire Works, foot of East 25th street, on the fourth 
floor. As nearas I! can recollect, I used some of those files in 1858. 

Q. 4. Were you engaged in any business in the same building; 
and, if so, what? 

A. I was foreman of the machine shop engaged in building screw 
machines, and also letting rooms with power. 

Q. 5. What was the name of the screw machine which was being 
constructed in the shop of which you were foreman ? 

A. It was the “Sloan” machine. 

Q. 6. How often did you have occasion during the year 1858 and 
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afterwards to see the file-cutting machine at work on the same 
premises ? 

A. I suppose I was in the room where the machine was every day 
while I was there. 

Q. 7. State whether you were sufficiently interested in the work- 
ing of the maehine to observe it particularly, and have you any 
difficulty in recalling the machine as it was then working, after see- 
ing the model and the patent drawing ? 

A. I was interested the same as I would be with anything new, 
and that machine I could have told in the dark by feeling over it. 

Q. 8. Do you remember who the persons were who were inter- 
ested as owners of this file machine, and of the business carried on 
there? 

A. Charles Miller and Thompson W. Decker. 
102 Q. 9. Do you recall the names of any persons who at that 
time were engaged in working the machine or attending to 
the making and selling of files besides Mr. Miller and Mr. Decker ? 

A. None that I recollect the names of; they were strangers to me. 

Q. 10. You have mentioned that you ‘think you used some of the 
files in 1858. Please state the circumstances under which you ob- 
tained the same. 

A. From Charles Miller to test the files to see if they would suit 
me or not. 

Q. 11. For how long a period, measured by months or years, did 
you know of the Miller & Decker file machine being in practical 
yperation cutting files ? 

A. That machine was there five or six months, but I don’t think 

was used in cutting files all that time. 

Q. 12. Do you know how and in what manner the files produced 

the machine were sold or distributed in the market? 

A. I do not. 

Q. 13. How long did you continue as foreman at the premises 

ntioned ? 

A. I went there in 1846 and stayed there twenty-five years. 


Cross-examination : 


X Q. 14. State how you fix the year in which you say you first 
Aw the file machine in operation. 

A. I was acquainted with Mr. Miller for some time. He was 
uite an inventor. I saw nearly all the machines he got up. In 
857, 1 think, Mr. Sloan built him the first machine, and in 1858, 
s near as I can recollect, it was Banks who built the next machine, 
nd ir: 1857 I went into business for myself. I was unsuccessful in 
usiness, and the next year I saw this machine. I fix the time by 

the time when I ceased business for myself. 

0 X Q. 15. You have no memoranda in writing, have you, 

with reference to the operation of this file machine? 


A. No, sir. 
ROBERT W. HAMILTON. 


JOHN A. SHIELDS, . 
U. 8S. Commissioner, 8S. D. of N. Y. 


Sworn before me— 
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Wittram D. Stoan, a witness on the part of the defendant, being 
duly sworn, deposes and says: : 


Q. 1. What is your name, age, residence, and occupation ? 

A. William D. Sloan; age, 67 years; residence, 358 Fifth street, 
South Brooklyn, and occupation at present in the customs service, 
but am by profession a machinist. 

Q. 2. Please look at the Patent Office drawings of the patent 

ranted to C. Miller for a file-cutting machine, dated November 11, 
1856, No. 16064, and state whether you ever constructed a working 


' machine for cutting files corresponding with the drawings of said 


patent and the description thereof in the specification of said patent. 

A. I did, and the constructed machine is identical in character 
with the specification. 

Q. 3. In what year did you construct such machine and for whom 
was it constructed ? 

A. I built the machine for Mr. Decker, and I got the directions 
from Mr. Miller somewhere in 1856. 


(Defendant puts in evidence a copy of said letters patent granted 
to ©. Miller, dated November 11, 1856, No. 16064, and the same is 
marked “ Exhibit Miller 1856 Patent, J. A. S., examiner, June 20, 
1883.”) 


104 Q. 4. Please look at a Patent Office copy of the ieiters 

patent granted to Charles Miller and Thompson W. Decker, 
dated April 12, 1859, No. 23645, for file-cutting machine. Please 
also look at the model of a file-cutting machine now shown you, 
marked “ Miller and Decker model,” and state whether you recog- 
nize from said drawing and model any file machine with which you 
have had any previous acquaintance or knowledge. 

A. I do recognize from the drawings and model a file-cutting ma- 
chine with which I was once acquainted. We spoke of it as the 
Miller machine. 

Q. 5. Please state in what year you knew of such file-cutting ma- 
chine, and please state any and all facts within your knowledge 
which will enable the court to know whether such Miller file-cutting 
machine was constructed and put to work prior to July Ist, 1860. 

A. As near as I can remember, it was the latter part of 1857 or 
the beginning of 1858. It may have been well along in 1858, but 
I cen’t tell definitely. I was naturally interested in it, as I built the 
first machine and knew all the parties in interest. I did not build 
this second machine, but was informed that it was built by a man 
named Banks for Miller and Decker. I saw it in operation in the 
Empire Iron Works, foot of 25th street, New York. 

Q. 6. Did you ever see the machine corresponding with the draw- 
ings and model of said Miller and Decker patent in operation cut- 
ting files? 

A. Yes, sir; at the Empire Iron Works. 

Q. 7. Where in 1858 were vou located in business, and what oppor- 
tunities did you have for seeing the Miller and Decker machine in 
operation ? 
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A. I was located in the Empire Iron Works, and being the co- 
tenant with Miller and Decker I used to wander in and out of the 
premises occupied by Miller and Decker, as is a common thing with 
cotenants, and was interested enough to look at it, as I had built 

the previous machine for Mr. Miller. 
105 Q. 8. Can you state positively that you saw such machine 
at different times during that year cutting files? 

A. Yes, sir. 

Q. 9. State whether or not it was pnderstood that the business of 
cutting files by this machine was being carried on as a business. 

A. It was so stated to me that Miller and Decker were carrying 
on the business of cutting files, and that they were engaged in sell- 
ing machine-cut files, as was commonly understood. 


Cross-examination: 


X Q. 10. Do you know of your own knowledge how many files 
were made and sold by the owners of the Miller and Decker ma- 
chine at the time you knew of its being operated ? 

A. No, sir. 

X Q. 11. Do you fix the time at which you saw the machine in 
operation with reference to any memorandum made at that time or 
with reference to any familiar event in your own experience or 
merely from the best of your general recollection ? 

A. I made no memorandum. I go on my general recollection as 
being a tenant in the same building, being in and out there fre- 
quently. 

X Q. 12. When did your tenancy in that building cease? 


A. In 1862. 
WM. D. SLOAN. 


JOHN A. SHIELDS, 
U. S. Commissioner, S. D. of N. Y. 


Sworn before me— 


James M. FessENDEN, a witness produced on the part of the de- 
fendant, being duly sworn, deposes and says: 


106 Q. 1. What is vour name, age, residence, and occupation ? 
A. James M. Fessenden; age, 65; residence, Beaver Falls, 
Pa., and occupation, file manufacturer. 

Q. 2. With what company are you connected in the manufacture 
of files, and what is your official position in said company ? 

A. In the Western File Co., Limited, and I am chairman of the 
company. 

Q. 3. When were you first connected with the Whipple File Co. 
or with the persons who are associated for the manufacture of files 
by machinery prior to the organization of the Whipple File Co.? 

A. | engaged with them in June, 1859. 

Q. 4. How long did you continue in the employ of the company? 

A. From ten to twelve years. 

Q. 5. What situation did you fill? 

A. I was superintendent of the file department. 

9—383 
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Q. 6. Please look at the model now shown you of a file machine 
marked “ Defendant’s Exhibit Whipple Model,” and state whether 
there were any machines for cutting files constructed and put into 
use by the Whipple File Co. of which such model would be a correct 
illustration. 

A. Our machines at that time cut eight files at a time, but they 
are just the same as the illustration. 

Q. 7. Do you mean that the machines were arranged so that eight 
files could be cut with a single tooth at each traverse of the rotary 
cutter? 

A. There were two rotary cutters; each cutter cut four files. 

Q. 8. State whether each file blank to be cut was held up to the 
face of the bar so that its surface would be parallel with the path of 
movement of the traverse of the rotary cutter, substantially as ex- 
- hibited in the model before you. 

A. Yes; that is the manner in which they were pressed up to the 

face-plate. 
107 Q. 9. During what years were file-cutting machines of the 
character you have stated in use by the Whipple File Co., 
and when were they first put into use? 

A. I first saw them in March, 1859. They were running for sev- 
eral years after that time. Fora year or two we had no other kind 
of machine. 

Q. 10. To what extent were files made by such machines sold 
from the time you first became acquainted with such machines? 
And state whether you had anything to do with selling files cut on 
said machines. 

A. We kept increasing in our production—putting in more ma- 
chines—and sold all we made. I would go to neighboring cities 
sometimes, and perhaps sell fifty dozen at a time. 

Q. 11. Have you any memoranda or can you state when files were 
first sold which were the product of these machines? 

A. I have memoranda when some were sent off, but have no 
memoranda of the sales of the whole establishment, but I happen to 
have a memorandum of some sales and the persons to whom they 
were sold. On the 10th of September, 1859, we sold to Bullard & 
Abbot 12 dozen 12-inch files. On the 29th of September, 1859, we 
sold them 24 dozen 12-inch files. About that time I sold 50 dozen 
at Lowell to Burbank, Chase & Co., on October 29th, 1859. 

Q. 12. How many files per day were a set of machines of this kind 
capable of producing? 

A. They produce from 12 to 20 dozen per day. 


Cross-exumination : 


A. Mr. Shattuck, of Shattuck Brothers, of Boston. 
X Q. 14. Who made the drawings and pattern of that ma- 
chine? 
108 A. I don’t know, but I think it was Mr. Shattuck. 
X Q. 15. Was that Boston machine an experimental ma- 
chiné or a perfected invention ? 


X Q. 13. Who made the machine which you saw in March, 1859 ? 
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A. When it was completed it was moved to Ballardvale and put 
into operation. : | | 

X Q. 16. When was it moved to Ballardvale? 

A. It was moved there in March, 1859. 

X Q. 17. When were the next machines after that one completed 
and put into operation ? 

A. I can’t call that to mind now. Soon after that I know we put 
in two new machines. 

X Q. 18. In the Boston machine what was there inter be- 
tween the wedges and the soft metal sheathing of the file blank ? 

A. There was a shoe, and when you first put it in it was not per- 
fect, and we had to make alterations to get a bearing to make the 
blank perfect, so that the cutter would follow it. 

X Q. 19. Please describe what this shoe was like before the altera- 
tion was made and after the alteration was made. 

A. I don’t think I can describe that. I know it would not work 
and we changed it to make it work. 

X Q. 20. In the next machines that were made was the shoe 
which you speak of formed in two parts, one of which rested against 
the soft metal sheathing, and the other of which rested against the 
faces of the wedges, and were these two parts of the shoe connected 
by a hinge? 

A. I don’t feel competent to answer that. It is too long now ago 
since, and I am nota machinist. I can remember the general parts 
of it, but not so as to explain it. 


Redirect: 


Re-D. Q. 21. Please state what, in fact, was the operation of the 
machine which you knew in 1859, at the Whipple File Co., 
109 with respect to the keeping of the surface of the file blank to 
be cut up to the face plate or stationary bar, without regard 

to whether the file blank was thicker at one edge or not. 


(Objected to, as the witness has just stated he is not a machinist, 
and cannot give specifically the arrangement of the parts spoken 
of.) 


A. I would state that I first personally started the machines after 
they were brought into the factory. In the first place, it was neces- 
sarv to have the face plate almost perfect; then it was necessary to 
have these wedges so adjusted as to overcome any small inequality 
in the blank.. The effect of the arrangement was to cause the face 
of the blank to be cut to bear against the straight stationary face 
plate, although the blank was thicker at one edge than at the other. 


Recross : 


Re-X Q. 22. Was this result accomplished when, as you say, you 
first started the machine? 

A. It was accomplished soon after. It took some little experi- 
menting to get it right. 
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te-X Q. 23. Was that in June, 1859, when you first became con- ¥ 
nected with the company ? 
A. Yes. ’ 
JAS..M. FESSENDEN. 


JOHN A. SHIELDS, 


U. S. Commissioner, S. D. of N. Y. 


Sworn before me— 


(Defendant puts in evidence letters patent granted to Milton D. 
Whipple for an improvement in manufacture of files, dated June 
26th, 1860, No. 28947, and the same is marked “ Exhibit Whipple 
File Patent, June 20th, 1883, J. A. S., examiner.”) 


Adjourned to Tuesday, June 26, 1885, at 10 a. m. 


110 New York, June 26th, 1883—10 o’clock a m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Mr. THompson W. Decker, a witness produced on the part of the 
defendant, being duly sworn, deposes and says: 


Q. 1. Please state vour name, age, residence, and occupation. 

A. Thompson W. Decker; age, 62 years; I reside at 836 Lexing- 
ton avenue, New York, and am in the milk business. 

Q.2. Were you ever acquainted with Charles Miller, of New York, 
who was an inventor of file machines? And, if so, state when you 
first became acquainted with him. 

A. I knew him, and it must have been twenty-five years or more 
since I first became acquainted with him. 

Q. 3. Please look at the letters patent granted to the said C. Mil- 
ler; dated November 11, 1856, No. 16064, and state whether you 
recognize from the drawing an illustration of a file machine which 
was made by the said Miller. 

A. That looks like a machine that he took me down to see in 
Centre street, at the freight depot. He had that up in some ma- 

chine shop there. He called my attention to see it. 
111 (J. 4. In consequence of any inducements presented to you 
by the said Miller did you become at or about that time in- : ‘ 
terested with him in file machinery ? 

A. Yes; it followed that introduction. I became interested in 
that machine afterwards. 

Q. 5. Was said first machine satisfactory or did it turn out to 
be defective ? 

A. That machine I don’t think was ever set up to work after I 
became interested in the machine. 

Q. 6. Please look at a copy of the letters patent now shown to you 
granted to Charles Miller and Thompson W. Decker, dated April 
12, 1859, No. 28645, and state whether you are the same Thompson 
W. — who appears to be one of the patentees in said patent. 

A. lam. 


~ 


~~ = *... 2a 2a ‘ 


(Counsel for defendant puts in evide ice a copy of the file wrap- —_ 


| 
| 


a en 
% oe eo! + 22" eS tit 
* i at 6 oe 


oe he ae, 


THE NICHOLSON FILE COMPANY. 


per and contents thereof —— to the application of the said 
Miller & Decker for said letters patent, and the same is marked 
“Exhibit Miller & Becker File Wrapper, June 26, 1883, J. A.S., 


Fa, 9 


ex r. 


Q. 7. I observe in a copy of “ Wilson’s Business Directory of New 
York City” for the years 1859 and 1860 the name of Thompson 
W. Decker, with place of business foot of East 25th street. e is 
put down among the list of file-makers. Please state whether you 
were, in fact, in the year 1859 or previous thereto, interested in the 
business of making files in any premises at the foot of East 25th 
street, in New York city; and, if so, please give the name of the 
building in which you were located. 

A. I was, and in the Empire Works building. 


(Counsel for defendants puts in evidence a gy | of the “ Business 
Directory of New York City,” bearing the imprint, “ New 
112 York, John F. Trow, printer and publisher, 379 Broadway, 
1859,” and the same is marked “ .:xhibit New York Direct- 

ory, June 26, 1883, J. A. S., ex’r.”) 


Q. 8. Referring again to a copy of the Miller & Decker drawings 
attached to your patent and examining a model professing to rep- 
resent the machine described in said patent and shown in the draw- 
ings now shown you, marked “ Exhibit Miller & Decker Model,” 
state whether a file-cutting machine was constructed by vou and 
Mr. Miller corresponding with said model and drawings at any time; 
and, if so, when and in what place was it put to work ? 

A. There was a machine made corresponding to that. It must 
have been from the date of this first patent in 1857 or 1858, and it 
was put to work in the Empire Works. 

Q. 9. How do you fix the date by reference to the Miller patent 
of November 11, 1856? And if there are any circumstances in rela- 
tion to the improvements of the original machine of Miller or in re- 
lation to your business connection with him please state them. 

A. Because in 1859 we were running the second machine, and 
the improvements were made between the times. 

Q. 10. Please state how early, according to your best recollection, 
after you were introduced by Miller to his first machine that you 
and he commenced to make the improvements which resulted in 
the joint patent to you and him which was applied for January 18, 
1859. 

A I don’t see how I can fix the time, unless I could find some 
reference which I don’t think of now. It must have been neces- 
sarily between the two periods. I cannot tell whether it was the 
first year or the second year. 

@. 11. State whether the Miller and Decker machine was run at 
East 25th street during the vear 1859 to cut files as a business. 

A. It was put up there in the — Works to make files. 
113 Q. 12. State whether the files made by it were sold in the 
market. 

A. Henry Holden, who was the practical file man, did make files, 
and, according to his own report, he did sell them. 
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Q. 13. At this time you were engaged in your milk business, as 
I understand, and is it true that you were the person who furnished 
the money for building the machine and for the business of file-cut- 
ting ? 

A. I did. 

Q. 14. State whether the said Miller and Decker machine operated 
successfully or otherwise. 

A. To the extent of cutting nice files it did. That is my recol- 
lection of it. 

Q.15. Was there ever any other kind of file-cutting machine 
than the Miller and Decker machine run by you or under your di- 
rection at the premises of the Empire Works, in East 25th street ? 

A. No. 

Q.— . State whether the business of cutting files by the Miller and 
Decker machine was commenced prior to the year 1859 in the prem- 
ises referred to. 

A. I believe that we were to work there when that patent was 
granted for cutting files; that is the best of my recollection. 


Q. 17. The Miller and Decker patent was applied for in the Pat- 


ent Office, as appears by the file wrapper, January 18, 1859. State 
whether, according to your best recollection, the machine had been 
put into operation and tested before you and Miller applied for a 
patent. 

A. I suppose it was. I have no doubt about it. 

T. W. DECKER. 
Sworn before me— 
TIMOTHY ce a saaig- 
LU. S. Commissioner, S. D. of N. Y. 


114 PROVIDENCE, April 3, 1885. 

Present: Chauncey Smith, Esq., and William W. Douglas, 
Esq., of counsel for complainant; Benjamin F. Thurston, Esq., of 
counsel for defendant. 


Deposition of William T. Nicholson. 
Direct examination by Bens. F. Taurston, Esq. : 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. William T. Nicholson ; age, 51; residence, Providence, R. L.; 
occupation, president and general manager of the Nicholson File 
Company. 

Int. 2. State fully what has been your experience and training as 
a mechanic, whether you have been engaged in constructing and 
designing machinery, whether you have been a patentee, and in how 
many instances of inventions and improvements, and particularly 
what has been the extent of your study into and practical acquaint- 
ance with machinery for making files. 

Ans. I have been engaged in mechanical business for about thirty- 
five vears. I have had the supervision of men and the construction 
vf machinery under my charge and management since 1856, when I 
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was employed as foreman*in the shop of Joseph R. Brown, now the 
Brown & Sharpe Manufacturing Company. My early experience 
during the period of three or four years with Joseph R. Brown and 
Brown & Sharpe by nature peculiarly fitted ine for the investigation 
and manufacture of files. During my experience with the aforesaid 
parties, I had done all of their fine rule work, and the graduation of 
their rules and micrometer gauges was under my charge, and 
115 most of it was done by the job by me. I made the drawings 
and the first circular dividing machine used by them. 

In 1857 I commenced business on my own account, under the 
firm name of Nicholson & Brownell, on Eddy street, in this city, for 
the purpose of manufacturing jewellers’ tools and light machinery 
jaan ts 2 

Later Mr. Brownell retired, and I associated with me Henry A. 
Munroe, and we bought out the machine shop of Foster & Luther, 
then manufacturing gun machinery. This branch of our business 
was very much enlarged during the early part of the war, and we 
built under my supervision the rifling machines largely used by the 
Burnside Rifle Company and the Spencer Repeating Rifle Company, 
both of which companies had large contracts with the Government, 
for their increased twist bored rifles. We manufactured also milling 
machines, lock-plate edging machines, three and six spindle drills, 
and other of the nicer tools used in the manufacture of guns. We 
also took subcontracts for the manufacture of the rear sights, side 
washers, banda, and swivels for the Springfield rifle, all of which had 
to be made to Government standard gauges, and had to be inter- 
cliangeable to be accepted by the Government. 

During this period, I found time to develop my invention for a 
file-cutting machine, which was subsequently patented in 1864. 

My experience since I first began supervising men under Joseph 
R. Brown has been almost daily in the devising of machines or de- 
vices for the saving of labor and in the construction of machinery. 

I have taken out several patents, probably as many as twenty, re- 
lating to files and machinery for producing them. 

Before producing my first file machine, | gave very careful study 
to the inventions that had been previously made, and endeavored 
to produce a machine which should be superior to any which had 
hitherto been made for the production of files. In the course of my 
examination I found two machines which it was evident to my 
mind that I should conflict with in any attempt to run my machine 
without first having obtained the patents or the right to work under 

them. The result was that [ made the purchase outright of 
116 the patents which had been granted to John Crum and to 

James H. Thompson. After securing these patents, I associ- 
ated with me Byron Sprague and a capitalist, and a stock company 
was formed for the manufacture of files on a large scale, under the 
name of the Nicholson File Company, which company was organized 
in 1864, with a capital of three hundred thousand dollars ($300,000), 
subsequently increased to four hundred thousand dollars ($400,000). 
At this time—that is, about the time of the organization of the 
Nicholson File Company—lI sold out my interest in the business of 
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manufacturing machinery and parts of guns, and devoted my atten- 
tion exclusively to the nanufacture of files and to the development 
of machinery therefor. 

As the machinery and appliances for the production of files by 
machinery in its various operations was only known to those who 
were in the business, my attention has since been entirely absorbed 
in the development of appliances and machinery which could not 
be purchased. 

Int. 3. Who construeted and devised all the machinery for the 
manufacture of files used by the Nicholson File Co.? 

Ans. I did, with the exception of certain machines for cutting 
round files, one rolling mill, and one file-grinding machine, and 


with the further exception of such machinery as is used for other 


general purposes, such as trip-hammers. 

Int. 4. How extensively is the Nicholson File Co. now engaged 
n the manufacture of files by machinery ? 

Ans. The Nicholson File Co. is probably the largest file manu- 
facturer in the world. Its capacity at the present time is a produc- 
tion of fifteen hundred dozen files per day. 

Int. 5. State whether you are familiar with the letters patent in 
suit in this case, No. 29236, granted to Etienne Bernot, July 24, 
1860, and do you understand the machine described therein and 
illustrated in the drawings of said patent. 

Ans. I am familiar with the patent referred to, and suppose that 
I understand the nature of the invention described in the patent 
and illustrated in the drawings. 

Ini. 6. State what you understand to be the machine de- 
117 scribed is said patent, with reference particularly to the feat- 
ure of construction specified in the third claim of said pat- 

ent, and which claim is— 

“Thirdly. In the arrangement of a guide set parallel to the 
graver, as hereinbefore described and referred to in figures 1 and 2, 
drawing I, and figure 2, drawing II.” 

Ans. I understand the Bernot machine to contain a rolling bed, 
fed by mechanism as described, which bed is capable of being ad- 
justed to any angle desired with reference to a horizontal plane, and 
it may also be adjusted to the several degrees desired with reference 
to a vertical plane; that it has a cutter stock which travels verti- 
cally, and to which is fastened a cutter or chisel.. This cutter stock 
is made to move up by means of a cam and is thrown down by a 
spring to deliver the necessary blow upon a file. A device is shown 
for giving an increased impulse to the blow, as may be found neces- 
sary to adapt the machine to the various widths of files. The mech- 
anism for feeding the c:rriage which carries the rolling bed is 
capable of being made to give fine or coarse feed. These several 
devices I do not understand to be especially new in principle in file- 
cutting macliines. 

The device especially referred to in the third claim of the patent 
I understand to be a device for holding a guide ro presser foot, and 
an arrangement by which the presser foot may be set parallel with 
the cutter’s edge. The patent provides for moving this presser foot, 
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when once adjusted, up and down, being held down by a weight, 
so that the presser foot shall bear upon the file and hold the same 
firmly upon the rolling bed while the teeth are being cut. 

Int. 7. What are the means shown in the drawings referred to in 
the claim for bringing the guide, or presser foot as you term it, into 
parallelism with the edge of the cutter, and adjusting such presser 
foot to the edge of the cutter as occasion requires. 

Ans. The guide U, or presser, I understand to travel in a groove 
planed in the plate p', called “ counter plate or disc” in the patent, 
and is free to move up and down fn said groove. The plate p!' is 
pivoted at r so that it can be rocked on such pivot, carrying with 
it as it rocks the presser U, and consequently the foot of the presser 

can be adjusted into parallelism with the edge of the cutter. 
118 ‘The plate p' is fastened, when such adjustment is made, by 
means of clamp bolts. 

Int. 8. You have referred to a prior file machine patented te John 
Crum, and which pateni you have stated was purchased by you. Do 
you refer to the letters patent to John Crum, dated July 1, 1851, No. 
8199? 

Ans. I do. 

Int. 9. State whether or not there is shown in the Crum patent a 
reciprocating chisel delivering a blow from the impulse of a spring 
to cut teeth in the file blank; a rolling bed, upon which the file blank 
to be cut is mounted, inclined to the plane of the horizon, and means 
for intermittingly moving the file bed with the file thereon under 
the reciprocating cutter. 

Ans. In the Crum machine there is a reciprocating stock and 
chisel, to which impulse is given by a spring, which spring is capa- 
ble of being increased or diminished, as may be required. Said 
means for regulating the force of the spring is given by an irregular- 
shaped wedge fastened to the carriage, which travels under the cutter 
during the motion of the carriage. The carriage travels in a hori- 
zontal plane and carries a semi-cylindrical rolling bed. It also bas 
means for feeding said carriage with an intermittent motion, coarse 
or fine,as may be desired. The cutter stock travels in ways inclined 
at about fifteen degrees from a vertical tranverse plane. 

Int. 10. State whether it isa matter of indifference in file ma- 
chinery whether the bed is inclined to the horizon with a cutter 
moving in a vertical plane, or whether the bed move in a horizontal 
plane and the cutter move in a plane inclined to such horizontal 
plane of the bed. 

Ans. I do not consider that it makes any essential difference. 

Int. 11. What is the fact with regard to prior machines in that 
respect? Were some constructed one way and some the other? 

Ans. Yes. 

Int. 12. Referring now to the file-cutting machines used by the 
Nicholson File Company, state whether the model, “ Defendant’s 

Exhibit Model Nicholson File Machine,” correctly represents 
119 the construction of such machines with respect to the inclined 
rolling bed and intermittingly moving carriage, the recipro- 
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cating cutter stock and cutter, and the presser for holding the file 
blank upon the bed. 

Ans. It does. There is not shown in the model the mechanism 
for intermittingly moving the bed or the mechanism for giving 
movement to the cutter stock. 

Int. 13. State whether in the machines of the Nicholson File 
Company there exists any means for adjusting the foot of the presser 
so as to bring it into parallelism with the edge or acting face of the 
cutter. 

Ans. There is none. . 

Int. 14. State whether or not such presser is a fixture in the Nich- 
olson machine. , . 

Ans. Itis. It is capable, however, of being taken off and replaced, 
but without changing its relative position. 

Int. 15. What do you ever want to take it off and replace it for? 

Ans. After it has been used until its surface becomes slightly worn 
or irregular, it is taken off and the bearing surface is lapped down 
to a true straight line. 

Int. 16. Or I suppose a new presser can be inserted in its place if 
too much worn. Is that se? 

Ans. Yes. 

Int. 17. In the machines for cutting files used by the Nicholson 
File Company, are there any means existing for adjusting the edge 
of the cutter into parallelism with the edge or bearing face of the 
presser ? 

Ans. No. 

Int. 18. I observe that in the model the cutter stock which carries 
the chisel is capable of being turned axially. Why is that provision 
made in the machines used by the Nicholson File Company ? 

Ans. ‘To enable us to cut teeth at various angles on the file blank. 

Int. 19. What are the technical names of the cuts which are made 
upon a file blank, and at what angles are they to the longitudinal 
axis of the blank? 

Ans. The first cut is usually called the “ over-cut,” and is usually 

at about an angle of forty-five degrees. The second cut, which 
120 crosses the first, is called the “ up-cut,” and is usually about 

fifteen degrees in the opposite direction. These two cuts refer 
to what is known as double-cut work. Single-cut work is usually 
at about fifteen degrees. 

Int. 20. Are these angles of forty-five degrees and fifteen degrees 
respectively absolute or only approximate? 

Ans. Approximate. 

Int. 21. State what means are employed by the Nicholson File 
a for grinding with accuracy the cutters used in its file ma- 
chines. 

Ans. A machine is employed having a slide rest set parallel to the 
shaft on which a grindstone is made to revolve. The cutters are 
placed in a holder upon a carriage, which carriage is made to travel 
automatically across the face of the stone, care being had to see that 
the receptacle or surface against which the back or upper edge of the 
cutter rests shall be always kept parallel to the line of motion of the 
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said carriage, thus enabling us to grind the cutting edge of the cutter 
parallel with its back. 

Int. 22. I observe that in the illustrative model of the Nicholson 
machine the plane of the surface of the base of the jaw-holder in 
which tle cutter is contained is inclined to the axis of the holder, 
instead of being at right angles therewith. State how such angle 
of inclination in any given machine for cutting any given variety 
of file is fixed and determined. 

Ans. Having determined the angle at which it is desired to cut 
the teeth of the file, the angle at Which the seat for the cutter in the 
jaw should be planed is first obtained on the cut-and-try principle, 
that being the simplest way. Having once been obtained correctly, 
the seat is planed out in new holders by planing them at precisely 
the same angle which the original was found to require. 

Int. 23. State whether the back edge of the tool must always rest 
firmly upon the seat in the holder. 

Ans. Yes. 

Int..24. State whether as a fact the cutting tool is ever canted in 

the holder to bring its edge into sondiiion with the edge of 
121 the presser, and any space so formed between its back edge 

and the seat filled with a wedge. Would such working of 
the machine be practicable ? 

Ans. No; it is not, and I do not think that such device would be 
practicable. 

Int. 25. What would be the effect if such were done? 

Ans. I think it would be impossible to keep a wedge in the posi- 
tion referred to, owing to the constantly loosening tendency caused 
by concussion. 

Int. 26. In cutting a fourteen-inch file, for example, how many 
blows per minute does one of your machines make, and what is the 
average force of the blow, as near as you can estimate it ? 

Ans. I cannot state positively, but my impression is that the ma- 
chine makes about two hundred and fifty blows per minute on that 
size file. I cannot give an answer as to the force of the blow in 
pounds even approximately, but will state that in hand-cutting 
that class of work requires powerful, able-budied men, using a ham- 
mer from ten to twelve pounds in weight, impelled with consider- 
able force. 

Int. 27. The tooth must be cut in a file-cutting machine to its full 
depth by a single blow, must it not? 

Ans. I have never known a machine to cut in any other way. 

Int. 28. I observe that in the illustrative model of the Nicholson 
machine the foot of the presser is ground angularly. State how the 
angle would be obtained if, for example, you were starting a ma- 
chine for cutting a fourteen-inch bastard file with the first cut or 
“ over-cut” at an angle of forty-four and a half degrees. 

Ans. If it were desired to cut files at an angle of forty-four and 
a half degrees in sufficient quantities or with a degree of absolute 
accuracy the first operation would be to so shape the presser foot 
that its bearing should correspond with that angle, on the “ cut-and- 
try” principle before referred to. I should then turn the chisel- 
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holder to the same angle—forty-four and a half degrees. If the 
resser foot was not then found to be parallel with the cutter’s edge 
the foot of the presser would be lapped or ground off until the two 
were parallel. | 
122 Int. 29. What is meant in mechanics by “lapping” the 
edge of a tool? 

Ans. Lapping is understood to mean a very fine system of abra- 
sion or grinding and is done by charging a lead or soft composition 
plate with emery or crocus, or, in very fine work, with diamond dust. 
Such plates are usually charged upon the face of wheels which are 
made to revolve with great rapidity, and the work to be lapped is 
held against the surface of the plate. 

Int. 30. Please now give a statement in detail how you would set 
up for operation a Nicholson machine for cutting, for example, a 
fourteen-inch bastard file. Assume that the machine is complete 
and on the floor of the cutting-room, that all it requires is a proper 
presser to be put in it and a proper cutting tool, and that you pro- 
pose to make the “over-cut” forty-five degrees. State each step 
in its order which you would take to put the machine into proper 
working condition to cut a file such as I have supposed with the 
“ over-cut.” 

Ans. I should first make a gauge like “ Defendant’s Exhibit 
Nicholson Gauge for Determining the Angle of the Chisel with Refer- 
ence to the Path of the File to be Cut,” having an angle of forty-five 
degrees. My next step would be to prepare a chisel-holder with its 
seat for the reception of the back of the cutter at such an angle that 
when the cutter was placed therein and the chisel-holder brought 
down so that the edge of the chisel should bear upon the file blank 
the rolling bed, upon which the file rests, should be about level 
across the bed. 

My next step would be to fit a presser foot to correspond with the 
gauge in its angle across the file and with its bearing surface ground 
or lapped until parallel to the cutter’s edge. The machine is now 
ready to start. 

Int. 31. I assume from your answer that you mean to have it 
implied that the edge of the cutter is always to be parallel with its 
back, and consequently always parallel with the seat in the holder 
on which the back of the chisel bears. Am I correct? 

Ans. Yes. 

Int. 52. You have referred to a machine in regular use for 
123 = grinding. cutters of file machines with accuracy. State 
whether there is a person or persons whose duty it is to do 

the grinding of the chisels. 

Ans. Yes; itis one man’s work. 

Int. 33. When an operative attending a file machine finds that 
his cutter has become dull do you wish it to be understood that it 
is his duty to substitute a sharp cutter in its place and lay aside the 
dull cutter to be sharpened by the workman who has charge of the 
grinding machine? | 

Ans. It is. 

Int. 34. Please look at the letters patent to Thompson W. Decker 
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and Charles Miller, dated April 12, 1859, No. 23645, and at the illus- 
trative model of the machine described in said patent, in evidence as 
the “ Miller & Decker model,” and state whether said patent does or 
does not show and describe the thing specified and claimed in the 
third claim of the Bernot patent. 

Ans. In my opinion it does. 

Int. 35. In your opinion, as a practical constructor of file ma- 
chinery, would a file-cutting machine constructed according to the 
information contained in the said: Miller & Decker patent be a prac- 
tically operative and useful machine, assuming, of course, that the’ 
machine is constructed with proper mechanical skill ? 

Ans. I should not hesitate to hazard my reputation as a mechanic 
in warranting that a machine could be built that would give the 


very best results known even at this date when constru practi- 
cally in accordance with my understanding of the Miller & Decker 
patent. 


Int. 36. Please look at the letters patent granted to Milton D. 
Whipple February 1, 1859, No. 22842, and to the illustrative 
model of the machine therein shown, marked “ Defendant’s Ex- 
hibit Whipple Model,” and state whether you do or do not find 
shown and described in said patent any—and, if so, what—means or 
devices for preserving a parallelism between the face of the file to be 
cut and the path of movement of a rotary cutter moving in a hori- 
zontal plane. . | 

Ans. I have examined the patent somewhat, and also the ma- 
chines which were actually used by the pada File Company. I 

do find means for preserving parallelism in the model re- 
124 ferred to and shown and pte? we in the said Whipple pat- 

ent. The means consist of ways upon which a carriage is 
made to travel forward and back, carrying a rotary cutter. Files 
are held (in practical machines usually four) in shoes which are 
made to travel by suitable mechanism past the edge of this rota 
cutter, the face of each of these files being pressed while the cut is 
being made against a face-plate, marked in the patent n, by means 
of two weighted wedges pressing against two pieces which bear 
against the shoe which carries the file. The face-plate n is made 
parallel with the ways upon which the carriage and cutter travel, 
and, as there are two wedges used to press the shoe and the face of 
the file required to be cut against this face-plate, it necessarily fol- 
lows that that portion of the file which is to be acted upon by the 
cutter must be parallel to the line of the ways and the cut made of 
equal depth across its face. 

Int. 37. In your opinion, would machines constructed according 
to said Whipple patent be practically useful ? 

Ans. Machines were constructed in large numbers, upon which 
files were made for the market, by a company which had several 
years’ existence, and a large — was disposed of, with various 
opinions as to the quality of the goods, the principal defect in such 
work being the barb, which was rolled off at one edge of the file 
blank, but not in the cutting qualities nor in the uniformity of 
depth from side to side at which the cut was made. In 1875 the 
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Nicholson File Company purchased all of the Whipple File Co. 
inachinery, something like a hundred tons, and, to ascertain the 
real merits of the machine in question, did start one of the machines 
constructed in accordance with the patent referred to, and did pro- 
duce work which we were satisfied to put onto the market as first- 
quality work. 

Upon second thought I must qualify this answer by stating that 
the machine we did start had a hammer which was made to strike 
against the face of the file, instead of a rotary cutter, the machine 
referred to being of a more recent date, and a rolling bed was used 
in place of the wedges. 

- Adjourned to Monday, April 6, 1885. 


125 PROVIDENCE, April 6, 1885. 
Present: Same counsel as before. 


Cross-examination by CuHauncry Smita, Esq.: 


X Int. 38. When you turned your attention, as you have said, to 
the construction of file-cutting machinery, what other patents, if 
any, beside the Crum patent and the Thompson patent did you 
examine ? 

Ans. When I first conceived the idea of making a file machine . 
dates back to the time when I was in the employ of Joseph R. 
Brown in 1856, as near as I can recollect; but before taking out my © 
first patent 1 went to Washington and made examination of all the 
patents that had then been issued by the Government, so far as was 
practical within the two or three days which I was there. My visit 
to Washington, as I recollect, was in the winter of 1863-’4. 

X Int. 39. Previous to that visit to Washington had you seen 
and examined patents for file-cutting machinery? If so, what pat- 
ents and when? 

Aus. Previous to 1864 I had examined the Whipple File Com- 
pany’s machinery with a view of manufacturing some of the 
machines for them. I had also examined the Bernot machine with 
a view of manufacturing machines for the (old) American File 
Company, at the request of Mr. James S. Brown, its former presi- 
dent. I cannot state definitely whether it was in 1862 or 1863 that 
I examined the Bernot machine. During 1863 and 1864 I was also 
approached by Mr. Vail, of Hartford, who then had the remains of - 
the Cook machines, built under a patent taken out in 1860, with a 
view of my taking the machinery and starting. 

X Int. 40. State’as nearly as you can when you first saw the Crum 
patent, the Thompson patent, the Bernot patent, and the Miller & 

Decker patent respectively. 
126 Ans. During the spring and summer of 1863, while work- 
ing up the drawings for my machine, I spent my evenings 
in looking over the Patent Office reports relating to file machinery. 
It was during that period that my attention was called to what 
others had done and to the patents above referred to. 

X int. 41. When did you get your assignment of the Crum 

patent % 
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Ans. December 31, 1863. 
9 X Int. 42. When of the Thompson patent ? 

Ans. March 29, 1864. 

X Int. 43. In 1862 or 1863, when you saw the Bernot machines, 

did you make yourself sufficiently familiar with them to make an 

estitnate of a price for which you would manufacture similar ones? 

Ans. My impression is that I did give a price. 

X Int. 44. Did you see any other file-cutting machines than those 
you have mentioned before you applied for your patent? 

Ans. My impression now is that I saw the Crum machite before 

I made application for my patent. At all events, I bought the 

Crum machines at or about the time that my application was made. 

I don’t think now of any other machines that I saw. 

. : X Int. 45. What is the use of the presser in the Nicholson ma- 
chine? | 

Ans. First, to hold the file blank firmly upon the rolling bed 
during the operation of cutting; and, second, to hold the surface of 
the file blank being acted upon parallel to the cutter’s edge. 

X Int. 46. Does the presser in the Bernot machine perform -the 

‘ same use or function as the second one you have mentioned in your 
last answer as performed by the presser in the Nicholson machine? 

Ans. I think it does. 

X Int. 47. Did the Nicholson File Company, between the first 
day of December, 1876, and the seventh day of May, 1879, at any 
time operate and use in the manufacture of files the file-cutting 
machines shown to Mr. Edward E. Quimby in operation at the 
works of said Nicholson File Company, on the sixth day of July, 
1882, and referred to in the fourth answer of Mr. Quimby’s deposi- 

tion in this case? 
127 Aus. The machines shown to Mr. Quimby and to Mr. 
Smith on July 6, 1882, were machines in regular use by the 
Nicholson File Company during the period referred to, and such 
machines are correctly represented by the illustrative model, “ De- 
“1 fendant’s Exhibit Model Nicholson File Machine,” so far as the 
4 parts shown in the model are concerned. 


Redirect examination by Mr. THurston: 


= mR Re-D. Int. 48. You have stated, in answer to X Int. 45, that the 
second office of the presser in the Nicholson machine is to hold the 
surface of the file blank being acted upon parallel to the cutter’s 
edge. Explain yourself more fully, and state whether there is any 
. capacity in the presser to be brought into parallelism with the cut- 
ter’s edge, in case the angle of the face of the cutter is at a differ- 
ent angle from the face of the presser, so that when the cutter has 
been ground and set in the machine it is not parallel with the bear- 

ing face of the presser. 

F Ans. I will state that there is no means of adjusting the presser 
with reference to its cutter’s edge, except by grinding or lapping its 
bearing surface. 

Re-D. Int. 49. Then do you not mean to be understood as saying, 
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in answering X Int. 45, that the office of the presser is, in the Nich- 
olson machine, to confine the movement of the surface of the blank 
within the plane or planes determined by the presser, without any 
regard whatsoever to what may be the cutting edge of the tool ? 

Ans. You are correct. I did not mean to be understood as con- 
veying the idea that the presser kept the surface of the blank par- 
allel to the cutter’s edge in any. other condition than in the one 
single condition in which my machine was devised and is in prac- 
tice being worked, namely, when the angle of the bearing surface 
of the presser and the angle of the cutter’s edge were precisely the 
same across the face of the file. 


128 Recross-examination by Mr. Smiru: 


Re-X Int. 50. In your machine is it necessary or desirable that 
the line on the surface of a blank where a cut is to be made shall 
be parallel to the edge of the cutter? 

Ans. To cover the file properly I should say it was. By “cover” 
I mean to make the cut of equal depth across the surface. 

Re X Int. 51. In your machine doesn’t the presser foot perform 
the duty of bringing or holding the surface of the file into such rela- 
tion with the cutter that the cutter will make the cut of equal depth 
on both sides ’ 

Ans. Yes, that is the duty when constructed as referred to in my 
answer to redirect interrogatory 49. 

Re-X Int. 52. That was what you referred to in stating the sec- 
ond function of the presser in your answer to X Int. 45, was it not? 

Ans. Yes, qualified as I have qualified it in answer to redirect in- 
terrogatories 48 and 49. | 

Re-X Int. 53. Do you wish to be understood as saying that in 
your machine the presser will not, if desired, bring and hold the 
surface of the blank into such relation to the cutter that the cutter 
will make a cut of equal depth on each side when the cutter is 
slightly turned out of parallel with the presser ? 

Ans. I mean to say that there is no possible way of cutting files 
of equal depth on each side except in the one condition in which 
the bearing surface of the presser and the cutting edge of the chisel 
are in absolute parallelism, both with reference to a vertical plane 
and a horizontal plane; that in no other condition can the file be 
properly covered. I should therefore say that if such condition 


existed as is named in the question files would not be properly cut, 


and that the cat would not be of equal depth. 


| W. T. NICHOLSON. 
Attest:) WILMARTH H. THURSTON, 


Special Examiner. 
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129 PROVIDENCE, June 3d, 1885. 


Present: Chauncey Smith, Esq., and William W. Douglas, 
Esq., of counsel for complainant. | 


Deposition of Edward E. Quimby (Recalled). 
Direct examination by Coauncey Smitn, Esq. : 


Int. 1. Have you read the deposifion of William T. Nicholson, 
given in this case on the 3d and 6th of April last? 

A. I have. 

Int. 2. In your previous deposition in this case in your answer to 
interrogatory twenty-four (24) vou suggested a mode in which the 
chisel in the defendant’s machine might be adjusted to the guide. 
Will you state whether you find in Mr. Nicholson’s description of 
the mode of using his machine that that method of adjustment is 
actually employed? And if there was any incident that led you to 
suggest that mode, state what it was and if you now think you 
have been in any way misled. 

A. In my answer to the 24th question i referred to the capacity 
for adjustment which the Nicholson chisel has by reason of its being 
mounted in a stock which can be rotated upon a vertical axis. I also 
referred to a mode of altering the elevation of one or the other end 

of the cutting chisel by the insertion of a gib or wedge be- 
130 tween the top of the chisel and the upper end of the seat in 

the stock. I was led to refer to the latter mode of adjustment 
in consequence of what I understood to be the explanation made by 
one of the operatives in the Nicholson shop, at whose machine I was 
standing, in response to my request to him to show me how he ad- 
justed the cutter if the nicks were not of uniform depth. Upon 
reading Mr. Nicholson’s testimony to the effect that such wedges 
were never employed in this country I infer that I was misled or 
misunderstood my informant on the occasion to which I refer. 

Int. 3. Will you look at the model marked “ Defendant’s Exhibit 
Model Nicholson File Machine, W. H. T., spec. ex.,” and state 
whether or not you find in it a construction that will admit of an 
adjustment of the cutter in the manner first referred to by you in 
your answer to the 24th cross-interrogatory, before referred to? 

A. I have examined the model referred to and I do find in it the 
construction which admits of the adjustment of the cutter in the 
manner to which I first referred in my answer to the 24th cross- 
interrogatory. The said adjustment is obtainable when necessary 
by turning the cylindrical stock, in the lower end of which the tool 
is mounted, upon its vertical axis. Provision is made for holding 
the tool stock stationary by means of a jam nut, which may be 
loosened, if necessary, to permit the tool stock tv be turned in its 
bearings. 

Int. 4. Have you read the testimony of Mr. Henry B. Renwick in 
this case? If so, will you state whether he makes any reference to 
this mode of adjusting the cutter to the guide, and quote the lan- 
guage in which he refers to it? 
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A. I have read Mr. Renwick’s testimony and he does refer to this 
mode of adjusting the eutter relative to the guide—“After a tool has 


cut a certain number of files it becomes dull and must be removed and . 


replaced byanewone. If thegrinding machine does its work —— y 
and the action of the lap has not affected the parallelism of the edge of 
the tool or cutter with its back, then the new cutter when put in will go 
on and work as accurately as the old one, provided the presser has 
not so worn that it will hold the file at the wrong angle in the rock- 

ing bed. When a new cutter is put in the operator lets it 
131 down upon the file which is held down by the presser, and 

looking under the cutter can determine whether its edge 
conforms with practical accuracy to the surface of the file, and if he 
sees that it does not do so he twists the cutter slightly by tapping 
the set-screw in the stock until the required confurmity is obtained, 
this tapping of the cutter causing it to rotate on a vertical axis, and 
he can only so rotate the cutter through a very small angle, because 
in so doing he first destroys the parallelism between the acting sur- 
face of the presser foot and the edge of the cutter; and, second, alters 
the angle of thecutter and consequently of the tooth relatively to 
the axis of the file, so that the tooth can no longer be cut exactly at 
the required angle. Third, when the cutter is thus tapped out of 
its predetermined or proper angular position and out of parallelism 
with the acting surface of the presser, the cutter must in cutting 
files which are bellied or of curved contour on their faces make a 
cut somewhat deeper on one edge of the file than on the other 
edge, the greater depth of cut shifting from one edge of the file to 
the other edge in some, if not most, forms of bellied files. 

“This adjustment by tapping enables the cutter to make the cut 
more even from edge to edge than before it was tapped, but does not 
cause it to make a cut of even depth from edge to edge, but, on the 
contrary, forces it to make a cut of uneven depth, and to a certain 
extent—to the extent of the rotation of the cutter on its vertical axis— 
interferes with the predetermined angle of the teeth, causing them 
to be cut at a different angle, and it does so because the parallelism 
between the edge of the cutter and the acting surface of the presser 
is destroyed by rotating the cutter on a vertical axis.” 

Int. 5. Do you find anything in this statement indicating that 
Mr. Renwick entertains any different opinion as to the manner in 
which the adjustment of the cutter to the guide may be secured 
and the consequences resulting from it from that which you enter- 
tain? If any part of his statement requires, in your judgment, any 
further explaration in order to exhibit the full effect of an adjust- 
ment in this mode, will you state what it is? 

A. I do not find that Mr. Renwick’s opinion differs from mine as 

to the capacity for adjustment possessed by the Nicholson 
132 = machine and as to the mode in which the cutter is adjusted 

relatively to the presser by tapping the tool stock and thereby 
causing the tool to be turned upon its vertical axis. I should add 
in further explanation of the matter referred to in the latter part 
of his statement that in cutting files with plane surfaces this mode 
of adjustment would facilitate the cutting of nicks of even depth 
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from one end to the other, and that in cutting bellied files the close 
proximity of the Bernot presser to the cutter would cause such a 
presentation of the blank as to make the cut of substantially the 
same depth at both ends, because owing to this proximity there 
would be no great difference between the thickness of the blank on 
either side at the two places immediately under the presser and the 
cutter, respectively—that is, the thickness of the blank at one side 
immediately under the cutter would not be materially different 
from the thickness of the blank immediately under the presser upon 
the same side. 

Int. 6. Do you find in Mr. Nicholson’s testimony any direct state- 
ment to the effect that the mode of adjustment described by Mr. 
Renwick in the passage of his testimony that you have just quoted 
is not employed in the practical use of the defendant’s file ma- 
chines ? 

A. I do not. 

Int. 7. Mr. Renwick in the passage which you have quoted uses 
this language: “ When a new cutter is put in the operator lets it 
down upon the file which is held down by the presser, and lookin 
under the cutter can determine whether its edge conforms with 
practical accuracy to the surface of the file, and if he sees that it 
does not do so he twists the cutter slightly by tapping the set-screw 
in the stock until the required conformity is obtained.” Can this 
operation described by Mr. Renwick be produced in the model ex- 
hibited by Mr. Nicholson ? 

A. It can. I[ have placed the chisel in the tool stock and pressed 
it hard against its seat and tightened the set-screw which is inserted 
in the side of the tool stock and bears upon its inner end upon the 
chisel. I have now caused the presser to bear firmly upon the 
blank, and upon dropping the chisel I find that the cutting edge is 
not parallel with the surface of the blank and touches only one side 

of the blank. The jam not being sufficiently loose, I have 
133 by tapping on the set-screw caused the tool stock to be turned 

upon its vertical axis, and consequently have turned the 
chisel upon its vertical axis, by which operation I have brought the 
cutting edge of the chisel into a position in which it is parallel with 
the part of the strface of the blank immediately under it or rather 
parallel with a straight line extending diagonally across the blank 
from edge to edge immediately under the cutting edge. The file 
blank which is fastened in the model is a bellied blank, and conse- 
quently when the chisel is et § set the central portion of the 
cutting edge bears upon the central portion of the blank and the 
edges of the blank are not in contact with the cutting edge, but are 
equidistant therefrom. If the surface of the blank were a plane 
the cutting edge of the chisel would be in contact with it from one 
edge to another. 

Int. 8. Mr. Renwick has pointed out in the passage of his testi- 
mony which was cuoted by you that when the edge of the cutting 
tool is exactly parallel with its back and is preperly adjusted in the 
machine the edge of the cutter or the line of the cut on the file 
blank would be parallel with the edge of the guide, and if the edge 
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of the cutter is not parallel with its back, and the cutter is turned 
so as to bring its edge parallel.with the face of the blank, or with 
the line across the face of the blank where the cut is to be made, 
then the edge of the cutter will not be parallel with the edge of the 
guide in the plane of the blank. Will you state whether or not this 
want of parallelism between the edge of the cutter and the guide, 
resulting from a want of parellelism between the edge of the cutter 
and its back, would prevent the machine from cutting good files, or 
would prevent the guide from performing the function of rolling 
the bed of the file blank during the operation of cutting the file as 
described in the Bernot patent, and whether or not this adjustment 
of the chisel upon a vertical axis does not furnish a convenient 
means of compensating any errors that may arise in the grinding 
of the chisels and enable the same tool-holder to be used for cutting 
at different angles across the file. 

A. The want of parallelism referred to in the first branch of the 
question would not prevent the guide from properly performing its 
function of rolling the be] upon which the file blank rests in the 

Nicholson machine during the operation of cutting the file, 
134  asdescribed in the Bernot patent, and this want of parallelism 

would not prevent the machine from cutting good files. I 
understand that the slash, or angle of the cut relatively to the lon- 
gitudinal axis of the file, is not necessarily an absolute angle which 
requires to be always preserved, but, as Mr. Nicholson stated in sub- 
stance, in his answers to the 19th and 20th questions, is only an 
approximation to a prescribed angle. Variations from this angle 
would be caused by variations in the grinding of the chisel, but I 
understand that the range of variations from this cause, or from the 
wearing of the presser, is not sufficiently great to be important or to 
prevent the machine from always cutting good files. As to the 
latter branch of the question, it is, I think, obvious that the capacity 
of adjustment of the Nicholson chisel upon a vertical axis both 
furnishes a convenient and effective means of compensating for any 
errors or variations that may arise in the grinding of the chisels 
or the wearing of the presser, and also enables the same tool-holder 
to be used for cutting at different angles across the file. 

Int. 9. Do you find any suggestions, either in the testimony of Mr. 
Renwick or Mr. Nicholson, that the guide in the defendant’s ma- 
chine is introduced for any other purpose than to perform the duty 
in that machine, which in the Bernot patent is attributed to the 
guide in that machine? 

A. I do not. On the contrary, I find that both Mr. Renwick and 
Mr. Nicholson describe the functions of tue guide in the Nicholson 
machine in terms which exactly agree with the descriptions of the 
guide contained in the Bernot patent. 

Int. 10. Do you find from the description of the defendant’s ma- 
chine by Mr. Renwick and Mr. Nicholson that the function of the 
guide in the defendant’s machine, or the duty which it performs 
during the operation of cutting a file, is any different from what it 
would be if the adjustment of the cutter to the guide were effected 
in the precise mode described in the Bernot patent ? 
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A. Ido not. The function of the Bernot guide is to effect the 
presentation of the blank in the proper relation to the chisel, so that 
the cut when made will be of like depth at both ends, or, if the sur- 

face of the blank is a plane, to be of uniform depth through- 
135 out its entire length. The guides in both machines do ex- 

actly this thing, and they both do it by pressing upon the 
part of the blank immediately adjoining the ot which is to receive 
the cut, and by that pressure they cause the blank to accommodate 
itself to its rolling bed, so that it acquires the designed position. 

Int. 11. Mr. Thurston, in his examination of Mr. Renwick, in his 
5th interrogatory undertakes to state his understanding of some of 
your answers in your previous deposition, but not following your 
language precisely and not taking, as I understand it, into account 
your statements as to the necessity of some adjustment of the cutter 
to the guide, as a matter of fact, in order to ensure such conditions 
of the mechanism as will enable the guide to perform its duty, and 
I assume from his manner of stating this question that he referred 
especially to your answer to the 27th cross-interrogatory. Will you 
state whether or not the language at the end of the answer to which 
he apparently refers had reference to any opinion you may have 
had as to the construction of the third claim, to which you did not 
in terms refer, or to the opinion in the previous part of the answer 
you had expressed as to the necessity of some adjustment to the 
cutter in order to secure the conditions necessary to enable the 
guide to perform its functions and thus secure the object of the in- 
vention ? 

A. The last part of my answer to the 27th question had reference 
to the opinion which I expressed in the first part of my answer 
concerning the necessity of some means for effecting the relative 
adjustment of the cutter and presser in order to make the machine 
practically effective for carrying out the object of the Bernot inven- 


tion. My entire answer was a reply to the question describing a 


hypothetical structure which, according to my understanding of it, 
would not be practically useful. 

Int. 12. Mr. Thurston, in stating your position, uses this language 
as being substantially yours: “That if a file machine were so con- 
structed that the necessary parallelism between the acting faces of 
the presser and the cutting chisel—the presser being incapable of 
adjustment—were obtained by grinding the chisel so as to bring its 

edge to parallelism with the edge or acting surface of the 
136s presser it would not contain the Bernot invention.” Your 

language at the end of your answer to the 27th interrogatory, 
to which I suppose he referred, was this: “If the machine should 
be so constructed as to make it impossible to obtain the necessary 
parallelism of the parts in question other than by grinding the 
chisel, I think the structure would not contain the invention of the 
Bernot patent, because in practice it would not do what the Bernot 
patent can do.” Do you find from Mr. Renwick’s description of the 
defendant’s machine or from Mr. Nicholson’s description that it is 
so constructed as to make it impossib'e to obtain the necessary 
parallelism of the parts other than by grinding the chisel ? 
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A. Ido not. On the contrary, I find that the described capacity 
of rotation upon a vertical axis possessed by the Nicholson chisel 
stock and chisel gives to the Nicholson machine that quality of 
adjustment which makes it a practically useful embodiment of the 
Bernot invention. 

Int. 13. Will you look at-the patents introduced by the defend- 
ants, granted to John Crum and to Milton D. Whipple, and to the 
model marked “ Defendant’s Exhibit Whipple Model,” and state 
whether the invention which is the subject of the third claim is 
present in the machines described in those patents or in the model? 

A. I have examined the Crum patent and the Whipple patent 
referred to and the model referred to in the question, and I do not 
find in either of them the invention which is the subject of the 
third claim of the Bernot patent. It is essential to the operation of 
the guide referred to in the third claim of the Bernot patent that 
there shall be in the machine a rolling bed to support the blank in 
order that the blank may yield to the influence of the presser, tend- 
ing to rock it in either direction. There isa rolling bed shown and 
described in the Crum patent, but there is no presser in the Crum 
machine which bears upon the blank elsewhere than upon the 
centre. The Crum presser is incapable of so acting as to rock the 
blank upon its bed; therefore the guide referred to in the third 
claim of the Bernot patent is not present in the Crum machine. It 

is stated in Crum’s specification that the roller which 
137 & 138 presses the blank down upon its bed is “ made tapering from 

the middle towards its ends, so as to be self-adapting to 
any change of position of the face of the file.” 

The Whipple machine is entirely different in organization from 
the Bernot machine. It has no chisel for cutting entirely across the 
face of the blank at once and no rolling bed and presser for rocking 
the blank and thereby presenting it in a suitable position for having 
the nick cut in it by a chisel, if a chisel were put into the machine. 
In the Whipple machine the nick is ploughed out by a circular 
cutter which is rolled across the blank. 

EDW. E. QUIMBY. 


Right of cross-examination reserved. 


139 PROVIDENCE, November 13, 1885—11 o’clock a. m. 

Present: Wm. W. Douglas, Esq., of counsel for complain- 
ant, and Wm. T. Nicholson, Esq., president of defendant corpora- 
tion. | 


Deposition of Robert Bell. 


Direct examination by Wa. W. Dovatas, Esq., of counsel for 
complainant: 


Q. 1. State your name, age, residence, and occupation; also whether 
or not you have ever been engaged in operating file-cutting ma- 
chines, and where. 

A. Robert Bell; forty-one years of age; reside at Cranston, R. I. 
at present am employed at the print works. I was engaged for a 
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number of years in operating file-cutting machines at the Nichol- 
son File Company’s works. [ first went there in the spring of 1869, 
and I have worked there three several times. I last left there about 
three years ago, the middle of March last. 

Q. 2. While you were in the employ of the Nicholson File Com- 
pany did you Soontes familiar with the practical operation of the 


Nicholson file-cutting machine in use there ? 


A. I should say I did, with the machines I operated there. That 

is what is — the twelve-inch machine for cutting the flat side of 
the file. 

140 Q. 3. Will you look at the model before you (“ Defendant’s 
Exhibit Model Nicholson File Machine”) and say whether it 

represents with substantial accuracy the parts of the machines which 

you operated that it purports to represent ? 

A. I should say that was the model of the machines I have been 
operating, so far as the tool post, presser, and bed are concerned. 

Q. 4. The model shows that the tool post is capable of being 
turned on its vertical axis, being secured in any desired position by 
anut. State whether or not, in actual use, this capacity of being 
turned on its axis is desirable or necessary; and, if yea, for what 
purpose. 

A. I should say it was desirable, and made use of as a necessary 
means to cover the file squarely. 

Q. 5. What do you mean by the word “ cover,” as applied to the 
file blank ? : 

A. In cutting files we endeavor to cut the tooth as deed on one 
side as the other. That is what we mean by covering the file 
squarely. 

Q. 6. Was it, as a matter of fact, your practice and the practice of 
other workmen using similar machines to employ this capacity of 
the machine—that is to say, to turn the tool post on it axis when 
the chisel did not “cover” the blank squarely in order to make it 
do su? 

A. It was. 

Q. 7. In what circumstances in operationg the machine is it neces- 
sary to turn the tool post on its axis? 

A. It might be desirable, but not necessary—that is to say, it 
might be done in another way. I might make my chisel cover the 


‘file squarely by grinding the presser to the angie to which the 


chisel was set without moving the tool post at all. 
Q. 8. Would that mode of adjustinent be practical in the -business 
of cutting files ? | 
A. I should not like to resort to it in cutting files. It 
141 would be a slow process. The readier way, provided le: 
keep within reasonable limits of the angle, would be to alter 
the tool post—that is, to turn it upon its axis. 
Q. 9. Which of these ways was followed in actually working the 


. machines? 


A. It was customary to alter the tool posts—to change the angle. 
of it so far as you could without getting too far off. What I mean 
is we were supposed to cut the tools at a certain angle, but we varied 
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a little from it to humor the machines within certain limits to make 
it cover squarely. ; 

Q. 10. Was this done while the machine was in operation ? 

A. It was. 

Q. 11. Suppose the edge of the chisel and its back were formed 
with absolute accuracy, would there be any necessity for changing 
the position of the tool post? 

A. Well, the presser might get a little worn away at one side and 
cause it to cut one-sided. Then you would have either to turn 
your tool post or grind your presser. You must either bring your 
presser to the angle of the chisel or the chisel to the angle of the 
presser. 

Q. 12. In actual practice, when the variation of the presser was 
slight, how did you correct the error? 

A. By changing the angle of the chisel—by slacking the jam 
nut a little and tapping lightly the head of the set-serew which holds 
the chisel in its post. 

Q. 13. In running the machine was this a frequent or infrequent 
operation ? | 

A. It was a frequent operation. Ishould do it very often during 
the day. If I was working steadily ail day I should be obliged to 
do it a great number of times. 

Q. 14. As a matter of fact, were or not the chisels which you used, 
after grinding and lapping and being inserted in the tool post, ab- 
solutely perfect, or was there any inaccuracy of edge or back which 

impaired the cut and required correction ? 
142 A. It frequently occurred that there were inaccuracies in 
edge and back which impaired the cut and required correc- 
tion. | 

Q. 15. In such cases was it or not your habit to regrind the 
chisel ? 

A. If it so happened that I could rectify it by turning the tool 
post without getting too far off the angle, I did it in that way. 

Q. 16. In setting the chisel in the slot or opening prepared in 
the tool post to receive it does the back of the chisel set directly 
against the bottom of the slot, or is anything interposed between 
them ? 

A. It often became necessary, and we used to use what we called 
“packing.” This consisted of a thin piece of steel, sometimes a 
small piece of an old file blank—which we filed up for the purpose 
as square as possible. Sometimes we used a piece of zine, and I 
have used pieces of thick, stiff paper. 

(Complainant presents and offers in evidence a twelve-inch flat 
bastard file, and same is marked “ Complainant’s Exhibit Nicholson 
File.”) | 

Q. 17. Look at the file just introduced and state whether or not 
it is perfect ; and, if not, point out the imperfection. 

A. There is a defect in the over-cut, or, as we would say, it is not 
“covered ” squarely on a part of one side of the file. 

Q. 18. State, if you can, how that imperfection was caused. 
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A. I would say that there were various causes that would produce 
an almost similar result. In the first place, I should say the chisel 
was too dull. A chisel sometimes becomes battered upon one side, 
or it might be caused by the chisel not being ground squarely or 
not being set on an angle with the presser. It might be produced 
also by the file swinging to one side of the bed, causing the presser 
to tilt the bed. 

Q. 19. Could it have been produced by any change of the position 

of the packing ? : 
143 A. I think it could. 

Q. 20. I notice that from a point near the middle of the 
file to the heel the cuts are correctly made. Can you say how the 
defect, from whatever cause it arose, was cured ? 

A. I suppose it was done by altering the angle of the tool post— 
knocking it around. Possibly I cut that file myself. 

Q. 21. Did you, while working at the Nicholson File Co.’s works, 
ever correct a similar error in the working of the machine during 
the cutting of a file in that way? 

A. I did; very often. 

| ROBERT BELL. 


Deposition of James H. Hervey. 


Direct examination by Wa. W. Douatas, Esq., of counsel for 
eomplainant : 


Q. 1. What is your name, age, residence, and occupation ? 

A. James H. Hervey; 69 years of age; live at South Scituate, R. 
I.; my occupation now is farming. : 

Q. 2. Were you ever engaged in the occupation of cutting or 
manufacturing files ; if so, in whose employ and when and for how 
long a time? 

A. I was. I worked for Mr. Nicholson about eighteen and a half 
years. I worked for him before he built any file machines, and was 
with him at the time he built them. I left him four years ago last 
April. 

Q. 3. Were you familiar with the operation of the Nicholson file- 
cutting machines as operated at their works? 

A. Yes, sir. 

Q. 4. Looking at the model (“ Defendant’s Exhibit Model Nichol- 

son File Machine ”) you see that the tool post is made and 
144 = attached so that it can be turned on its vertical axis. Has 

this capacity any practical value; and, if so, for what pur- 
pose is it used ? 

A. It has, for moving or adjusting the ehisel on the file. 

Q. 5. In using the machine, when does it become necessary to so 
adjust the chisei ? 

A. Every time you grind the chisel or put in a new one, so as to 
bring it on the right angle. 

Q. 6. If the new chisel is perfectly ground do you need to turn 
the tucl post from the position it occupied when the old chisel was 
taken out? 
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A. Sometimes, if it don’t cover the file, you have to knock it 
around a little to make it cover the file squarely. 

Q. 7. In actual use of the machine what was your experience with 
reference to the chisels being ground accurately ? 

A. We would grind them as near as we could and then put them 
in and adjusted them there with the tool post. 

Q. 8. When in process of cutting a file the chisel became slightly 
worn on one side more than the other, what did you do to make it 
cover the blank properly ? 

A. I don’t know about its getting worn that way. If it did we 
took it out and ground it. When it did not cover square it was a 
little light on one side. I can show you just what we did better 
than I can tell you. (Witnessillustrates with model.) First I bring 
the presser down on the blank. I then let the chisel down until it 
touches the blank, and if I see light between the edge of the chisel 
and the blank at one side—that is, if it don’t cover squarely—I take 
a wrench and tap the tool post around until it covers. 

Q. 9. Taking the chisels as they were prepared and put into the 
machines to be used, were they or not in that establishment, while 
you were there, so perfectly formed as not to require adjustment by 
means of turning the tool post, as you have described ? 

A. Very seldom ; might once in awhile. 

Q. 10. In setting the chisel into the tool post was it the custom to 

interpose any packing or not ? 
145 A. Sometimes, if the chisel was short, a piece of steel or a 
piece of zinc. 

Q. 11. How did the machines work with this packing between the 
chisel and its seat ? 

A. It didn’t make any difference as I know of. I never knew as 
it did. | 

Q. 12. While you were there who ground the chisels ? 

A. Different ones. Some ground their own chisels. They had a 
man there to do the grinding at one time. They ground them on 
an emery wheel and then rigged up a grindstone to grind thein on. 
At first they used to grind them by hand on a grindstone. 

Q. 13. After grinding were the chisels lapped ? . 

A. Yes; they were lapped some on a wheel with emery and oil. 
They used to smooth them up on an oil-stone to take off the wire 
edge after they were lapped. 

Q. 14. Was this last operation with the oil-stone done by machin- 
ery or by hand? 

A. By hand. The lapping was done by hand. You held the 
chisel in your finger to hold it onto the lap. 


JAMES H. HERVEY. 


Deposition of Thomas Sully. 


Direct examination by Wa. W. Douatas, Esq., of counsel for 
complainant: 


Q. 1. What is your name, age, and occupation and residence ? 
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A. Thomas Sully; fifty-three years of age; reside at Warwick ; 
am now farming. 

Q. 2. Have you ever been employed at file-cutting? Ifso, when, 
and for whom ? 

A. I have; for Mr. Nicholson. I can’t exactly tell when. 

146 In 1865 or 1866 I went there and worked there e.dout seven 

? or eight years. It was at the Nicholson File Works in Provi- 
ence. 

Q. 3. What did you do there? 

A. I was chiefly for two or three years there on punching rasps. 
Then I was cutting flat bastard work; not much mill-work, bat 
chiefly flat bastards and smooth and second-cut work. I mean flat 
sides, not edges. 

Q. 4. Did you have anything to do with the grinding of chisels 
to be used in cutting the Nicholson file machines? If so, what was — 
the process ”? 

A. When the old tool posts were in there we had to grind by 
hand. Then they have got a grinding machine there. They have 
changed the cutters. Now they have got a machine to grind them. 
After the cutter is ground we take it away from there and put it on 
the lap and take the grindstone marks out of it. Then we take the 
edge on the whetstone, put the edge of the cutter on the whetstone, 
and get it to the thickness we want. Now it is all ready for pvtting 
into the machine. 

Q. 5. Do you mean that you performed these operations upon the 
chisel yourself or that that was the way a chisel is prepared for the 
workman? | 

A. After it comes from the grindstone tlhe workman does it him- 
self, and I have done it. 

Q. 6. Do these operations make the chisel perfect, so that you can 
put in a new chisel where the old one was taken from and begin 
cutting with it without any adjustment of the machine? 

A. No; I don’t believe it could once in a hundred times. It 
might accidentally be done, but it is not practical that we can do it. 

Q. 7. As a matter of fact, after preparing your chisel as perfectly 
as you could and putting it in place in the machine, what did you 
do next? 

A. We would bring the chisel onto the file blank, then hit 

147 the nut on the tool post with the wrench to see whether we 

had got the right angle or not; if not, we would knock the 

tool post around and bring it to the right angle. When we got it 
right, then we would go ahead. 

Q. 8. How did you know when you had got the right angle, as 
you call it? 

A. We would grind our presser to the angle. Then we would put 
the cutter in. Then we would know whether we had got the right 
angle, or somewhere near. 

Q. 9. Look at the model as I have placed it and say whether the 
cutter is now at the right angle. 

A. I can’t tell about the angle. The cutter does not cover the 
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file, and I should have to knock it around. We have a gauge to 
tell the angle. 

Q. 10. I have now turned the tool post carrying the cutter so that 
the edge of the chisel touches the file blank from side to side, the 
presser bearing upon the blank and holding the bed steady. Is the 
machine now adjusted properly for use? 

A. Yes, sir. 

Q. 11. Does the edge of the cutter strike the blank at the same 
angle that the presser foot strikes it? 

A. It will if it is set right. 

Q. 12. When the cutter and the presser are both set at the same 
angle, if you find that the cutter does not cover squarely what do 
you do? 

’ A. Knock the tool post and cutter around and bring it to cover 
the file. 

Q. 13. If in doing so you should make a small deviation from the 
desired angle what would be the result ? 

A. We should start the machine up and run it. If it was too 
much out we should have to grind the cutter over again. If it was 
only out, say, half a tooth we should run it. That is the way we 

did. 
148 Q. 14. How often did you take out and grind the presser 
in ordinary use? 

A. According to the hardness of it. Sometimes we would let it 
go a day orlonger. Then we would take it out and grind it. 

Q.15. How often did you take out and change chisels in ordinary 
use ? 

A. We used to let them go as long as they would cut a good file; 
sometimes two or three files; sometimes half a dozen. 

Q. 16. During the cutting of a file did you ever change the tool 
post by tapping it around to make the chisel cover? 

A. Yes, sir. 

Q. 17. While the machine was running ? 

A. Not very often; that don’t come. 

Q. 18. Have you seen others do it? 

A. I have. ; 

Q. 19. In placing the chisel in the slot of the tool post in the 
Nicholson machine was it or not the custom to introduce packing of 
any kind between the upper end of the chisel and its seat ? 

A. Yes, sir. We put a piece of steel in there frequently when the 
cutter got too short. 

Q. 20. How did you shape this piece of steel ? 

A. Draw-file it to get it even as we could. 

Q. 21. Did the machine work as well with the packing there as 
without ? 

A. Yes, sir. 

Q. 22. How and for what purpose did you use the gauge you 
have spoken of ? 

A. To get an angle of forty-five degrees on the over-cut and twenty 
on the upper. Take the file in one hand and the gauge in the other 
and compare the cut with the gauge. 
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Q. 23. Are we to understand that this operation took place while 
the machine was running, or in setting it up, or when ? 
A. When we set our presser we put the cutter on there to 
149 see whether we have got the right angle with the presser. 
When we have got the right angle with the presser we get 
the cutter to cover the file. Then we know we are all right. 
Q. 24. Did you do this every time that you put in a new cutter, 
or only when you set a new presser ? : 
A. When we set a new presser we do this. Then we would gauge 
it frequently between to see whether our presser had got out of 


shape or not. 
THOMAS SULLY. 


Deposition of Daniel C. Gorman. 


Direct examination of Wu. W. Douatas, Esq., of counsel for 
complainant: 


Q. 1. What is your name, age, residence, and occupation ? 

A. Daniel C. Gorman; twenty-four vears of age; reside at Provi- 
dence, R. I.; am tending bar now. 

Q. 2. Have you ever worked at file-cutting; and, if so, where, 
when, and for how long? 

A. I have; at the Nicholson File Co.’s; have worked there twice. 
I worked there, take it altogether, something like eight years. I 
think I went there in 1873, and I worked there last for about three 
weeks from March 16th, 1885. 

Q.3. Are you familiar with the operation of the Nicholson file- 
cutting machine for cutting the flat sides of bastard files ? : 

A. I have cut flat bastards on the Nicholson machine. 

Q.4. In that machine the tool post can be turned on its axis. 
What, if any, use is this in operating the machine? 

A. The tool post is moved to raise and lower; that is one part 
of the operation. The other part is to sort of guide the chisel on 
the file. When the chisel strikes one-sidcvd you can see light under 

it. The presser is to guide the file itself—to hold the bed 
150 = and file solid—and the chisel is to be set by the presser. 

When the presser is down on the file we knock the tool post 
around until we can’t see any light under it, so that the chisel will 
cut even. 

Q. 5. What do you mean by “even?” 

A. What is cut as heavy on the one side as the other—a perfect 
file. 

Q. 6. When you turn the tool post and chisel around does that 
not make the cut at a different angle on the file? 

A. Certainly it does. 

Q. 7. Does a slight deviation from the angle make any difference 
to the goodness of the work ? 

A. Suppose I should start in the morning with a long angle and 
through the course of the day take out my presser and grind it with 
a shorter angle, if I should grind it at a shorter angle and cut by 
that both work would go in with the one day’s work and both pass. 
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Q. 8. When a chisel was taken out of a machine because it was 
dull what was the process used to prepare it for service again? 

A. They have got a grinding machine there. Sometimes we 
would go to that if a piece was broken out of it to save us the 
trouble of the emery wheel. Of course you would have to use the 
emery wheel or lap wheel and whetstone afterwards. The work- 
men generally used the lap wheel themselves by hand. The whet- 
stone was used to take the wire edge off and to rub the face of it 
down a little, not to have it too sharp. 

Q. 9. Then, having put the chisel into the tool post, did you 
proceed to cut or was there adjustment necessary ? 

A. I had to set the chisel over again—that is, to get a true cut. 
Sometimes you put packing on top of the chisel and knock the tool 
post around to get an even cut—that is,a level cut on the file— 
from the same blow. The packing is put in to make up for the 
shortening of the chisel. We made the packing ourselves; some- 


times of steel ; sometimes of zinc. 
DANIEL C. GORMAN. 


151 Direct examination by Wa. W. DouGtas, Esq., of counsel for 
complainant: 


Q. 1. What is your name, age, residence, and occupation ? 

A. Owen F. Gorman; nineteen years of age; reside at Provi- 
dence, R. I.; have been a file-cutter; have no occupation at present. 

(. 2. Where did you work at file-cutting and when ? 

A. I worked at Nicholson File Co.’s for about two years. I left 
there about a year ago. 

Q. 3. Did you work on the Nicholson machine for cutting the 
sides of files? 

A. I did. 

Q. 4. In the Nicholson machine can you turn the tool post on its 
axis? 

A. You can, but you can tighten the nut so you can’t turn it. 

Q. 5. In operating the machine did you turn the tool post and 
chisel; and, if so, what for? 

A. In cutting the file, if it was one-sided, I would take and knock 
the tool post around. 

Q. 6. What do you mean by its being one-sided ? 

- When it would cut heavier on one side of the file than on the 
other. 

Q. 7. As a matter of fact, when the chisel was ground and lapped 
and finished on the whetstone and put in in the place of a chisel 
that had been used, did the new chisel ever cut deeper on one side 
of the blank than the other, in your experience ? 

A. It did. 

Q. 8. How often ? 

A. Nine out of ten times. It was very seldom it would cut 

straight. 
152 Q. 9. And then how did you correct the error ? 
A. If it were only slightly out of the way we would take 
a wrench or hammer and knock the tool post around. 


in 
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Q. 10. How did other workmen do in such a case running on 
similar machines? 

A. I always saw them doing the same thing, knock it around. 
That is the way I was learned to cut them by my brother and by 
the foreman, Mr. James Nicholson. 

OWEN F. GORMAN. 


153 Evidence for Defendant in Rebuttal. 


Taken Bree to the sixty-seventh rule of the Supreme Court of 
the United States, in equity, as amended, before me, Wilmarth 
H. Thurston, special examiner. 


ProvipENcE, February 12th, 1886. 


Present: Win. W. Douglas, of counsel for complainant, and Benj. 
F. Thurston, of counsel for defendant. 


Deposition of Henry B. Renwick. 
Direct examination by Mr. Tuurston: 


Int. 1. Have you read the deposition of Edward E. Quimby, given 
in this case on the 3d of June, 1885? 

Ans. 1. 1 have; several times. 

Int. 2. The impression left upon my mind from reading Mr. 
Quimby’s answer to interrogatory 5 is that he is in agreement with 
your statement as to the manner in which the adjustment of the 

cutter to the guide inay be secured and the consequences 
154 __—s resulting from such adjustment. If, however, it should be 

gathered from other parts of his deposition, and particularly 
from his answer to interrogatory 12, that the fact that the cutter in 
the Nicholson machine has a cylindrical shank and is mounted in 
a hollow cylindrical socket, so that it can be rotated on its vertical 
axis is an embodiment of the invention recited in the third claim 
of the Bernot patent, are you in agreement with him? In answer- 
ing this question state whether the devices in the Nicholson machine 
for enabling the cutter to be adjusted so as to coincide with some 
line across the face of the file not parallel with the line of the 
bearing edge of the presser upon the blank constitute a different 
means for effecting the proper cutting of file teeth from the means 
of adjusting the Tenstens edge of the presser into parallelism with 
the edge of the cutter specified in the | seen patent and embraced 
in the 3d claim thereof, on which infringement is charged. 

Ans. 2. I am of the opinion that the adjustment of the cutter . 
on a vertical axis in the Nicholson machine is not an embodi- 
ment of the invention referred to in the 3d claim of the Bernot 
patent, and have already given my reasons for that opinion. I 
will repeat in brief. 

Bernot adjusts the presser or guide; Nicholson adjusts the cutter. 
Bernot adjusts the presser on a horizontal axis; Nicholson adjusts 
the cutter on a vertical axis. Bernot, when a chisel is ground at an 
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improper angle, adjusts so that the cutter will cut properly by let- 
ting it alone and swinging the presser into parallelism with the 
chisel; Nicholson, with a chisel imperfect in the same way, causes 
it to cut with sufficient practical accuracy by twisting the tool or 
chisel out of paralJelism with the presser. , 

The two machines are adjusted in exactly opposite ways, Nichol- 
son having discovered that he could cut a merchantable file with 
the presser and the chisel out of parallelism, and that he could adjust 

a slightly imperfectly ground tool so as to cut a merchantable 
155 file by twisting such tool into a position where it was not 

parallel with the presser. Bernot, as appears from his pat- 
ent, supposed it was impossible, to cut a merchantable file unless the 
presser and chisel were parallel to each other, and the only possible 
way of securing this parallelism with an improperly ground tool is 
by adjusting either the chisel or the presser on a horizontal axis. 
Nicholson cannot adjust the chisel and presser out of parallelism 
with each other so as to cut a merchantable file except by the em- 
ployment of a vertical axis and a vertical axis only. Bernot can 
adjust into parallelism so as to cut a file with a tool ground at a con- 
siderable improper angle. Nicholson can adjust out of parallelism 
so as to cut a file only when the tool is ground at a slightly im- 
proper angle. Bernot can and does, by means of his adjustment of 
the presser, always cut the tooth at the predetermined angle to the 
file. Nicholson, by his adjustment of the chisel, always cuts the 
tooth at an angle different from the proper predetermined angle. 


HENRY B. RENWICK. 


Attest: WILMARTH ‘TL. THURSTON, 
Special Examiner. 


156 Derenpant’s Exutpit Jonn Crum Patent. W. H. T., Spe- 
cial Ex’r. 


OCrum’s Patent for Improvements in Machinery for Cutting Files, July 1, 
1851. 


157 Tue Unitrep States Patent OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted John Crum July 1, 1851. 
In testimony whereof I, D. P. Holloway, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto 
affixed this twenty-ninth day of February, in the year of 
our Lord one thousand eight hundred and sixty-four, and 
of the Independence of the United States the eighty-eighth. 
D. P. HOLLOWAY. 


[SEAL. | 


Unitep STraTes OF AMERICA: 


To all to who.n these letters patent shall come: 


_ Whereas John Crum, of Ramapo, N. Y., has alleged that he has 
invented new and useful improvements in machinery for cutting — 
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files, which he states have not been known or used before his appli- 
cation ; has made oath that. he isa citizen of the United States; that 
he does verily believe that he is the original and first inventor or 
discoverer of the said improvements, and that the same have not, to 

the best of his knowledge and belief, been previously known 
158 or used; has paid into the Treasury of the United States the 

sum of thirty dollars, and presented a petition to the Com- 
missioner of Patents signifying a desire of obtaining an exclusive 
property in the said improvements and praying that a patent may 
be granted for that purpose: 

Theseare therefore to grant, according to law, to thesaid John Crum, 
his heirs, administrators, or assigns, for the term of fourteen years 
from the first day of July, one thousand eight hundred and fifty-one, 
the full and exclusive right and liberty of making, constructing, 
using, and vending to others to be used the said improvements, a 
description whereof is given in the words of the said Crum in the 
schedule hereunto annexed and is made part of these presents. 

In testimony whereof I have caused these letters to be 
[sEAL.] made patent, and the seal of the Patent Office has been 
hereunto affixed. 

Given under my hand, at the city of Washington, this first day 
of July, in the year of our Lord one thousand eight hundred and 
fifty-one, and of the Independence of the United States of America 


the seventy-fifth. 
ALEX. H. H. STUART, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
Rk. C. WEIGHTMAN, 
Acting Commissioner of Patents. 


162 The Schedule Referred to in These Letters Patent and Making Part 
of the Same. 


To all to whom these presents shall come: 


Be it known that I, John Crum, of Ramapo, Rockland county 
and State of New York, have invented certain new and useful im- 
provements in machinery for cutting files, and that the following is 
a full, clear, and exact description of the same, reference being had 
to the accompanying drawings making part of this specification, in 
which Fig. 1 is a side elevation of the machine; Fig. 2, a front ele- 
vation; Fig. 3, a horizontal section taken at the line A a of Fig. 1; 
Fig. 4,a longitudinal vertical section taken at the line BO of Fig. 
2; Fig. 5, cross-section of the carriage at C c, Fig. 4; Fig. 6, cross- 
section of the file bed at Dd, Fig. 4; and Fig. 7, vertical section of 
the feed motion. 


(Here follows diagram marked pp. 159, 160, & 161.) 


The same letters indicate like parts in all the figures. Many ma- 
chines have been invented and essayed for cutting files, but, so far 
13—383 : 
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as I am informed, none prior to my present invention have been 
practically useful, for the following reasons: | 

Files are usually made of a form presenting four faces, which are 
more or less curved, slightly swelling from the handle towards the 
middle, and decreasing in a more sudden curve towards the point. 
These curves, as the file passes under the cutter, necessarily vary the 
range of the cutter’s motion in cutting, the motion being greatest 
where the file is the thinnest and narrowest, so that the force of the 
blow is greatest where it should be the least. It follows from this 

state of things that the teeth will be cut deeper towards the 
163 point than at or towards the middle. Again, the two ranges 

of teeth cross each other at given angles to the axis of the file, 
and the motion of the cutter must be diagonal to the general plane 
of the face of the file to make the teeth pointing towards the tip or 
point of the file. ‘These peculiarities in the form of the body and 
teeth present serious practical difficulties. If the cutting edge be 
made as it should, at right angles to the plane of its motion, to cut 
one range of teeth, when reversed by reason of its obliquity, the cut- 
ting edge wi!l then be oblique to the face of tlie file and only touch 
it at one edge; hence such an arrangement is impracticable. If the 
cutting edge be made diagonal to the plane of its motion, and _ re- 
versed for the second range of teeth, then the plane of motion of the 
cutter will be diagonal, and the force of the blow will be greatest on 
one side in cutting one range of teeth, and greatest on the other in 
cutting another range, the result of which must necessarily be an im- 
perfect file; and, finally, the curve of the face and the diagonal range 
of the lines of the teeth slightly vary the relations of the cutting 
edges to the plane of the face to be cut as the file moves under the 
cutter from the point to the handle, and from this it must follow 
that if the edge of the cutter or the face of the file are not made to 
shift as the file passes under the cutter, the cuts will vary and the 
teeth produced be uneven. 

All of the above practical difficulties I have avoided by my im- 
provements, which consist— 

First. In connecting the file blank to a bed which has a positive 
feed motion and an incidental rolling motion depending upon the 
shape of the blank and the angle which the cutter forms therewith. 

Second. In connecting the cutter or chisel, or the stock thereof, 
with the slide, by which the power for cutting the teeth is applied 
by means of a joint, the axis of which shall be at right angles, or 

nearly so, with the face of the cutter, when this is combined 
164 ~=with a’rolling bed on which the blank rests, whereby the cut- 
ting edge and face of the blank become mutually self-adapt- 
ing to the varying angles due to the curved face of the file and the 
diagonal lines of the teeth. 

Third. In holding down the file onto its bed or carriage as it 
progresses under the cutter by means of a roller which bears thereon 
just in front of the cutter, whereby that part of the file which is be- 
ing cut is held firmly down onto the bed, notwithstanding the 
curvature of the faces, the said roller being made tapering from the — 
middle towar.'s its ends so as to be self-adapting to any change of | 
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position of the face of the file, and the end of the file being held 
or connected with the bed or carriage by a clamp, or the equiva- 
lent thereof, which will permit that end of the file to rise and fall 
as the file is tilted on its bed by the pressure of the roller. 

In the accompanying drawings a represents the bed frame of the 
machine, to which is properly secured the upper-frame work 6b. 
The top of the bed frame is formed with two waysec, on which 
runsa carriage, d, provided at one end with a block, e, that slides 
vertically ina recess. This block has a semicircular groove which 
is threaded to fit the threads of a feed screw, f, hung in journals 
between the two wayscc, and on the outer end the shaft of the 
screw is provided with a ratchet wheel, g, which is operated by a 
hand or pawl, h, connected by means of a wrist, i, that can be ad- 
justed in the slot of an arm, j, on a rock shaft, k, the said rock 
shaft having another arm, /, to which is jointed the lower end of a 
vertical rod, m, that slides in a tube, n, surrounded by a helical 
spring, 0. Thesaid spring rests at its lower end on a collar, and 
its upper end bears against a pin, p, that projects from the rod m - 
and which slides in slots in the tube, so that the tension of the said 
spring shall always tend to force up the rod and thus draw back 
the hand pawl h, which at every revolution of the main shaft q is 
pushed forward to turn the ratchet the required distance by the 
connection of the hand with the arm of the rock shaft, acted upon 

by a cam, r, on the main shaft, which acts on the upper end 
165 of the rod m, properly formed for that purpose. In this way 

at each rotation of the main shaft the carriage is moved 
forward the distance required for the cutting of one tooth. At the 
end of the feeding motion the carriage is moved back by the attend- 
ant, who, for this purpose, must first disengage the block e which is 
secured by a screw passing through a slot to the middle of a short 
lever, 7’, connected with a hand lever, r’’, which runs to the front 
end of the carriage to be within reach of the attendant. 

The cutter or chisel z is formed with a stem fitted and secured by 
a temper screw, y, in the socket of the lower halfof astock, z, which 
is jointed to the upper half by a screw bolt, a’. Thetwo halves of this 
stock are put together in the manner of the well-known rule joint, 
so that the chisel or cutter shall have sufficient lateral play to adapt 
itself to the varying plane of the surface of the file. The upper end 
of the stock is fitted by a stem in a socket at the lower end of a 
heavy block of metal, 6’, called a slide, and there secured by a tem- 
per screw, c’. The slide }’ is a quadrangular prism of the requisite 
weight, which slides in two cross-bars d’ d’ of the frame,each made 
in two parts, connected together by screw bolts e’ e’ that they may 
be adjusted to the slide. The position of the slide is in a plane per- . 
endicular to the transverse plane of the carriage which carries the 
blank and inclined back from a line perpendicular to the longi- 
tudinal plane of said carriage, so as to give the inclined cut required 
to make the teeth of the file sharp towards the point of the file. At 
about the middle of its length the slide is provided with a strap, f’, 
properly secured to it, which strap has two trunnions g’ g’ on op- 
posite sides which play in the slots of two arms h’ hof arock shaft, 
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i’, which has its bearings in the upper frame }, and which is _ 
vided with another arm, j’, which at its outer end carries a roller, 
k’, that is forced down to lift the slide and its cutter or chisel by 
means of acam, /’, or the main shaft q. 
166 The cam /, which operates the slide, has a greater sweep 
than and begins to lift the cutter before the cam r begins to 
operate the feed motion; but so soon as the feed motion 1s com- 
pleted the cam /’ liberates the rock shaft to permit the slide and 
chisel to descend and cut a tooth. As the rock shaft is operated to 
lift the slide, a projecting piece, m’, is brought in contact with a 
spring, n’, attached toa rock shaft, o’.from which projects an arin, p’, 
provided with a set-serew, 4’, the point of which comes in contact 
with and is arrested by an arm, s’, of a rock shaft, ’, which has 
another arm, u’, that carries a roller, vo’, that runs on a plane, w’, at- 
tached to and carried by the carriage d. After the arm p’ of the 
rock shaft o’ has been arrested, the continued upward motion of 
the slides gives tension to the spring, the recoil of which aids in 
forcing down the slide to make the cut; hence the point at which 
the rock shaft e’ is arrested will determine the foree with which 
the blow will be struck. The general force of blows for the various 
kinds of files is regulated by the set-serew g, but the variation of 
this force for any one file is regulated by the plane, w’, on which the 
roller v runs. The lower the plane the less tension the spring will 
receive, and hence the less will be the force of the blow, and vice versa. 
In this way the form of the plane w’ can be modified to suit the 
form of file to be cut, that the force of the blow for cutting the teeth 
may be proportioned to the varying breadth of the file, and also to 
the varying distance of the surface of the file from the highest point 
of elevation of the cutting edge. 

The line of the cutting edge of the cutter or chisel is diagonal to 
the line of motion of the carriage to correspond with the lines of one 
range of teeth, and, when shifted and reversed, corresponding with 
the lines of the second range of teeth. 

The upper surface of the carriage is formed with a semi-cylindrical 
cavity, s, to which is fitted the under surface of the bed ¢, so that 
it can roll therein, the form of the upper face of the said bed being 

adapted to receive the file blank to be cut. The one end of 
167 the bed is formed with a journal, u, properly fitted to the end 

of the cavity in the carriage, and the journal is provided with 
a shoulder, v, on the end to prevent the bed from moving endwise 
in the carriage, and the other end of the bed is provided with pop- 
pet heads or standards, w, between which slide the journals of a 
clamp block, w’’, to which is secured the stem of the blank or file to 
be cut, so that the said clamp will be free to move therein. A brass 
roller, z’, tapered from the middle towards the ends, is fitted to turn 
on the end of a spring arm, y’, and is so situated as to make pressure 
on the face of the file blank in front of the cutter or chisel, so as to 
hold it down steadily. Either the journal on which this roller turns 
should be the largest in the middle, or the hole in the roller should 
be enlarged from the middle towards each end, so as to avoid as 
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much as possible all oodstruction to the motion of the bed when the 
lateral inclination of the bed is shifted from the one side to the other, 

When cutting the first range of teeth the cutter and the bed are 
in the position represented in the drawings, and, after the carriage 
has been run back the cutter is shifted around so as to make its cut- 
ting edge cross the line of the first range of teeth, and, as this varies 
the line of the cutting edge relatively to the face of the file blank, 
the bed must be turned to shift the inclination of the face of the file 
blank; but as the bed is free to roll, the’first action of the cutter 
will effect the shifting of the bed if the attendant should neglect to 
do it. 

From the foregoing it will be seen that the cutter for cutting both 
ranges of teeth has its cutting edge at right angles to its line of mo- 
tion, and will at each cut strike equally across the whole breadth of 
the file with equal force, and that the force of the blow can be regu- 
lated by varying the form of the curved guide plane so as to adapt 
the force of the blow relatively to the form of the file, so that the 
force shall correspond with the resistance, and, finally, by reason of 
the jointed connection of the cutter steck with the slide which 

- operates it, the edge of the cutter will be rendered self- 
168 ae to any slight variation in the surface of the file 
ank. 

It will be seen from the foregoing that the file blank, during the 
operation of the machine, rests on and moves under the cutter with 
the rolling bed; which is longitadinally connected with and operated 
by the carriage, and adapted to roll therein transversely to adapt 
the plane of the file to the line of the cutter edge; and as the clamp 
to which is secured the stem of the file blank is free to move up and 
down In its connections with the bed, the roller which makes press- 
ure on the face of the blank just in front of the cutter will always 
keep it firmly onto the bed at that part of its length on which the 
cutter may be acting, and this, too, without reference to the degree 
of curvature of the face of the file blank. 

What I claim as my invertion and desire to secure by letters 
patent is connecting the file blank to be cut with a bed which has 
a positive feed motion, substantially as described, in combination 
with an incidental rolling motion depending upon the shape of the 
blank and the angle which the cutter forms therewith, substantially 
as described. 

I also claim connecting the chisel with its stock by a juint, as de- 
scribed, in combination with a rolling bed, as described, by which 
they are rendered self-adapting, as desertbed. 

I also claim holding the file down onto the bed during the oper- 
ation of cutting, and near to the cutter, by means of a roller or its 
equivalent, combined with the rolling bed, substantially as herein 
described ; but this I only claim when the end of the file is so con- 
nected with its bed that it shall be free to move up and down, that 
the pressure of the roller may keep that part of the file that is being 
cut firmly down onto the bed as herein specified. 

I am aware that before the date of my invention the cutter of 
file-cutting machines has been jointed toa helve or bar; but in such 
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cases it has not been combined with a rolling bed, and there- 
169 fore I do not wish to be understood as claiming broadly the 

making of the cutter with a joint, but to claim this only 
under the limitations pointed out above. 

I am also aware that the file blank has been made to slide, dur- 
ing the feeding motion, over a rolling bed, to adapt the transverse 
plane of the file blank to the line of the cutting edge for cutting the 
different ranges of teeth, and therefore I do not wish to be under- 
stood as claiming broadly the employment of a rolling bed, but to 
claim such rolling bed when made to move with the file, during the 
feed motion, from end to end, under the limitations above specified. 

3 JOHN CRUM. 

Witnesses : 

ROB’T DAVIS. 
CAUSTEN BROWNE. 


170 Derrenpant’s Exnieit Miter & DecKER Patent. W. H. 
T., Spee. Ex. 


Cuas. Mirren & THompson W. Decker, of New York, ass’ors to 
Thompson W. Decker. 


Letters Patent No. 23645, dated Ap’i 12, 1859. 
Imp’d Machine for Cutting Files. 


To all whom it may concern: 

Be it known that we, Charles Miller and Thompson W. Decker, 
both of the city, county, and State of New York, have invented cer- 
tain new and useful improvements in machinery for cutting files; 
and we do hereby declare that the following is a full, clear, and 
exact description of the same, reference being had to the accom- 
panving drawings, forming part of this specification, in which— 

Fig. 1 is a central longitudinal vertical section of a file-cutting 
machine with our improvements. 

Fig. 2 is a transverse vertical section of the same. 
172 Similar letters of reference indicate like parts in both 
figures. 

To enable others skilled in the art to make and use our inven- 
tion we will proceed to deseribe its construction and operation. 


(Here follows diagram marked p. 171.) 


A is a bed-plate which supports all the working parts of the ma- 
chine. B is a carriage fitted to slide on the said bed-plate, and hav- 
ing fitted to it a rolling or rocking bed, C, such as is common to 
many file-cutting machines, for carrying the file blank a during the 
cutting operation. bc are clamps,and da screw for operating the 
clamp c, to secure the file blank to the bed C. Disa feed-screw for 
giving the necessary movement to the carriage B to feed the file 
blank under the chisel to make the cuts at proper distances, the said 
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screw having journals at its ends working in bearing- in the ends of 
the bed-plate, and its thread working in a gear, e, whose journals are 
fitted to turn in bearings in the carriage. The said gear e is locked 
that it may operate as a nut in connection with the screw to 
173 _— feed the carriage forward, and is unlocked to be operated as 
a pinion in combination with the screw as a fixed rack to 
run the carriage back quickly. 

E is the frame which contains the chisel stock F and all its ap- 
pendages and the driving shaft G, said .frame being hinged at f to 
the back end of the bed-plate A. so as to provide for the raising of 
the chisel stock and chisel and all their a eye by means of a 
cam, L, arranged below the chisel stock. the said cam being fast 
upon a short shaft, I, which is arranged in a bearing in the stand- 
ard g,and which is furnished with a hand wheel or handle, J, at 
the side of the machine. The chisel stock is held down when in 
operation by means of two strong springs A h, connecting the front 
portion of the frame E close behind the chisel stock with the bed- 
plate A. The chisel stock F, which has the chisel-holder K fitted 

to slide freely up and down within it, is secured rigidly to 
174 the front of the frame E partly by two screw bolts <2, which 
pass through two cheek pieces kk, cust in the frame E, and 
screw into the sides of said stock, and partly by two plates / 1, which 
are bolted to the sides of said stock by screw bolts 7, and to the 
frame E by screw bolts m. The chisel-holder K, having the chisel 
n attached by means of a screw clamp, 0, has a long stem, K’, which 
passes through a guide in the top of the frame E, the lower part of 
which stem has a screw-thread cut upon it and passes through an 
opening ip a plate or flange, p, bolted to or cast on the top of stock 
F, and above the plate or flange p the screw-thread on said stem is 
fitted with a nut, g, to which the plate or flange p constitutes a stop 
for the purpose of preventing the chisel descending beyond a cer- 
tain depth below the bottom of the stock F and making a cut be- 
yond a certain depth when driven down by a spring, r, which 
175 is coiled round the stem K’ between the nut q and the top of 
the frame E. The holder K has projecting from its back 
side an arm, 8, which is operated upon to lift the chisel-holder and 
then to leave it suddenly to the action of the spring r by means of 
a cam, H, on the driving shaft G, the spring producing the sudden 
descent of the chisel, which effects the cut. The driving shaft G is 
driven by a belt running on its pulley G’, and it carries a cam, P, 
which operates the feed-screw D by means of a ratchet motion. 

The chisel stock F is intended to rest upon the file blank during 
the cutting operation, and thus, by aid of the stop nut qg on the 
stem of the chisel-holder, to produce a uniform depth of cut all 
along the face of the file blank, whatever its profile. This method 
of regulating the depth of cut is the same as that described in the 
letters patent of Charles Miller, dated Nov’r 11th, 1856; but, in- 
stead of letting the chisel stock itself rest directly on the face of the 
file blank, as described in the before-mentioned letters patent, we 

attach to the said stock, for the purpose of supporting it on 
176 the said face, what we term the gauge rest M, the effect of 
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which in regulating the depth of cut in the successive oper- 
ations of the chisel is the same as though the chisel stock 
rested directly upon the file blank, with the advantage that the 
said gauge rest constitutes, in combination with the rolling bed C, a 
means of so adjusting the file blank to the edge of the chisel as to 
produce a uniform depth of cut all across or at both edges of either 
face of the file. The gauge-rest M consists of a bent lever secured 
to the chisel stock by a fulerum pin, ¢, upon which it oscillates and 
having its bottom formed with a straight-edged foot-like piece which 
rests upon the face of the file blank. In the upper end of the said 
gauge rest M there is cut a female screw-thread to receive a screw, 
N, which is so fitted to a bearing, u, attached to the stock F, as to 
be permitted a longitudinal movement, but to be capable of being 
turned freely by hand to set the straight bottom edge of the foot of 
the gauge rest parallel with the edge of the chisel. The gauge rest, 

being thus set and bearing upon the file blank with the full 
177 ~—force due to the tension of the springs h h, causes the roll- 

ing bed so to adapt its position as always to keep the face of 
the file blank parallel with the face of the chisel, and thus insure 
the same depth of cut all across the said face. The adjustment of 
the blank by means of the gauge rest can be effected by turning 
the screw N while the machine is in operation, if it should be 
found that the chisel is cutting deeper towards either edge of the 
face. 

In all other machines with which we are acquainted whenever 
the chisel fails to cut evenly it is necessary to remove the chisel 
and grind down its edge so that it will cut straight; this frequently 
has to be done very often, especially if the attendant happens to 
be so unlucky as to put on an untrue edge in the first setting or 
sharpening of the chisel, for there is no way of adjusting the bed 
and blank to the cutter while the machine is in operation; but the 
machine must be stopped and the cutter taken out and adjusted by 

grinding to suit the bed and blank. By arranging the 
178 gauge rest M to oscillate as we have described the bed and 

blank are adjusted at any moment desired without stopping 
the machine. If the attendant observes that the chisel is cutting 
unevenly he has only to oscillate the rest M by turning the serew 
N, which will cause the foot of the rest to bear upon the desired 
side of the blank and bring it into line with the cutter. 

By arranging the rest to oscillate we are also enabled to produce 
better work, because we can adjust the cutter to operate with more 
nicety upon all the work than it is possible to do under the method 
of adjusting pertaining to other machines as mentioned. 

The hinging of the frame E to the bed-plate at f permits the 
gauge rest M to follow the curve of the face of the file and thus 
cause the chisel, which is always arrested by the stop p, to produce 
a uniform depth of cut from end to end of the file, besides afford- 
ing the greatest convenience for raising the chisel stock to permit 
<r ‘Cheat to be run back and to permit the removal of the 
chisel. 
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179 The angle of the chisel is changed relatively to the face of 

the file blank by slacking the screw bolts i and m on each 
side of the machine. The latter bolts pass through slots in the 
plate /, as shown in Fig. 1,and these slots when said bolts are slack- 
ened permit the chisel stock F to swing a limited distance on the 
two screws i 7%. When the chisel is adjusted by swinging the stock 
back or forth the bolts are tightened up again and the machine is 
again in working order. 

Havirg thus described our invention, we claim and desire to 
secure by letters patent— 

Ist. Arranging the gauge rest M to oscillate upon a fulcrum (f) 
located in relation to the cutting chisel substantially as shown, so 
that by moving the arm of said rest laterally by means of the screw 
N the bed C and blank (a) may be adjusted to correspond with the 
cutting edge of the chisel, as herein set forth. 

2nd. Hinging the frame E, which carries the chisel and its appur- 

tenances, to the frame A by a joint at (f), so that the rest M 
180 may readily follow the curve of the file blank and with the 
chisel be thrown back when desired, all as herein shown and 


described. 
CHARLES MILLER. 
THOMPSON W. DECKER. 
Witnesses: 
D. G. CROSBY. 
H. E. FARNSWORTH. 


Ex’d: E. A. M.; H. M. H. 
{ Endorsed :] 19525 D. 


181 DerenpDaAnt’s Exuipit Mitton D. Wuiprpte Parent. W. 
H. T., Spee. Ex’r. 


Mitton D. Wuirrpte, of Charlestown, Mass., asso’r to the Whipple 
File Company. 


Letters Patent No. 22842, dated Feb. 1, 185¥. 
Imp’t in Machines for Outting Files. 


To all whom it may concern : 

Be it known that I, Milton D. Whipple, of Charlestown, in the 
county of Middlesex and State of Massachusetts, have invented a 
new and improved machine for cutting files, of which the following 
is a full, clear, and exact description, reference being had to the ac- 
companying drawings, making part of the specification, in which— 


(Here follows diagram marked p. 182.) 


Fig. 1 is a plan of the machine, Fig. 2 a side elevation, and Fig. 
3 an end elevation of the same; Fig. 4, vertical section through one 
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of the clamping wedges, the file blank, and the chisel, on the line 
x x of Fig. 1. 

Within the past century repeated attempts have been made to eut 
files by machinery, but, so far as I am informed, in no instance has 
the construction and operation of any machine been made public 
that was capable of performing its work satisfactorily or of produc- 
ing files that could favorably compare with those made by hand. 
Amongst the difficulties which have thus far proved to be insur- 

mountable in the cutting of files by machinery may be in- 
183 _ stanced the following: 

Firstly. The steel of which the files are manufactured is 
not of uniform structure or hardness, and there occur soft and hard 
places in the blanks, and where the chisel was operated by a uniform 
pressure or by uniform blows of a hammer it was not found possible 
to give a uniformly roughened surface to the file, as the indentations 
upon the soft places were much deeper than those upon the hard 
spots, and a corresponding irregularity of tooth was the result. 

2d. A large class of files are wider from the tang to the center 
than at their extreme end, and it is obvious that a given force, 
whether of pressure or impact, that will make the required indenture 
at the widest part of the file will sink the chisel too deep at the nar- 
rower part near the end. Efforts have been made to counteract 
this difficulty, but thus far without success, by causing the force of 
the blow to diminish by diminishing gradually the distance through 
which the hammer falls as the work proceeds from the widest to the 
narrowest part of the file. 

srd. Most files taper in thickness as well as in width, and a fur- 

ther allowance or adjustment is required to prevent the ham- 
184 mer from falling through a greater distance when operating 
upon the thin than on the thick part of the blank. 

4th. As the workman, when cutting files by hand, adjusts his 
chisel preparatory to each cut by drawing it back against the burr 
which constitutes the last tooth made the leather straps which he 
employs to hold the blank are sufficient for the purpose. With ma- 
chine work, however, it is different, for while it is necessary that the 
tile have a comparatively soft bed on which to rest for the protection 
of the teeth whilst the 2d side is being cut it is equally necessary 
that this bed be unyielding ; otherwise the action of the hammer and 
chisel upon its surface will vary at different points; and in conjunc- 
tion with the above requirement there is another still more rigid, 
that the blank be held firmly and immovably that it may be accu- 
rately fed between the successive cuts. These conflicting exigencies 
have placed further difficulties in the path of those who have at- 
tempted to cut files by machinery. In the machines heretofore con- 
trived for making files the side of the blank opposite to that being 
cut has rested upon an unyielding bed and, as the chisel is held 
rigidly, if the blank at any part of its length be thicker upon 

one edge than upon the other the file will be imperfect at 
185 that point, owing to the irregular depth of the cut, and it is 
not found practical without too great an expenditure of labor 
to forge the blanks so accurately that the opposite sides of their 
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cross-sections shall always be parallel. The above difficulties have 
all been removed by my present invention, which consists— 

Firstly. In the employment of a circular chisel, which in lieu of 
being brought up to the blank ana forced into its surface by pressure 
or by the blow of a hammer is allowed to roll over it, it being so 
adjusted to the surface of the blank that it shall sink a given dis- 
tance into it, whether it be more or less wide, for it is obvious that 
the depth of the cut made or the height of burr raised by the tool 
will not be influenced by the warying width of surface that it is 
called to act upon. It is also evident, if the blank be held rigidly 
unyielding, that the depth to which this cutter will sink into the 
blank will not be influenced by the greater or less hardness of the 
material at different points if it be caused to traverse in a rigidly 
unyielding plane. 

Secondiy. My invention consists in holding that face of the blank 

which is being cut up against a face plate or rest by press- 
186 ure upon its opposite side, whereby the position of the side 

being cut is determined with respect to the cutter, and not that 
of the side opposite to the one being cut, as has heretofore been 
the case. I thus ensure uniformity of cut upon each face of the 
blank, notwithstanding any difference of thickness that may exist 
upon the opposite edges or any varying thickness of the blank from 
end to end; and my invention consists, thirdly, in clamping the 
blank rigidly while a cut is being made and releasing it prepara- 
tory to its being fed, whereby I am enabled to hold it with any re- 
quired degree of rigidity and to feed it with the utmost accuracy ; 
and my invention consists, fourthly, in a certain device for holding 
the blanks while a cut is being made, which will be more particu- 
larly described hereafter; and my invention consists, fifthly, in a 
machine for cutting files, consisting essentially of the organization 
of the above features and so constructed and arranged as to cut files, 
as will now be more fully set forth and described. 

In the drawing, A is a bed or table supported upon legs B B®. In 
suitable bearings at one end of this bed is carried a shaft, C, to which 
is attached the driving pulleys D,a cam, E, and adisk, F. To the latter 

is pivoted at a the connecting rod G, the other end of which is 
187 pivoted até toasliding carriage, H. This carriage is supported 

on a way,c,which lies horizontally along the side of the bed A, 
and is secured thereto, the beveled edges 2 3 of the way fitting into cor- 
responding grooves in the carriage,as shown in Figs.3 and 4. The 
revolutions of the shaft C impart to the carriage H a horizontal re- 
ciprocating motion. Tothe top of the carriage H is secured a block, 
d, which serves to carry a short shaft, e, inclined at an angle of about 
45 degrees to the face of the bed A. To this shaft, upon its inner 
end, is secured the cutter f, which consists of a circular disk of tem- 
pered steel having a bevelled edge, which disk is fastened eccentric- 
ally upon the end of the shaft by a screw, 4, which passes through 
the disk into the end of the shaft. A plate, g, attached to the block 
d by screws and slots 5, serves as the inner bearing of the shaft e. 
This plate is adjusted in position by means of the set-screw 6, and 
thus the cutter is raised or lowered to vary the depth of the cut. To 
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the outer end of the shaft e is secured a short arm, h, connected by 
a rod,i, to a lever, K, pivoted at 7 to the side of the carriage H. A 
rod, /, supported in the legs B B®, carries two adjustable collars or 

stops mm?, against which the lower end of the lever & strikes 
188 as the carriage H is traversed back and forth, by which means 

the shaft ¢ is caused to make a partial revolution, and the 
cutter f, which, as before stated, is hung without the centre of the 
shaft e, is brought down to make the cut in the blank as the car- 
riage moves in one direction, and is raised up out of the way as the 
carriage returns that it may not mar the cut just made. 

The manner in which the blank is held whilst the cut is being 
made and then released and fed up will now be explained. I may here 
state that the machine which is‘ represented in the accompanying 
drawings is arranged to cut two files at the same time, but as many 
may be arranged in front of the cutter fas is found convenient or 
the traverse of the carriage H will admit of. <A stout block, I, on 
top of the bed A has secured to its front edge next to the cutter fa 
face plate, n, back of which, in a suitably inclined slot, is placed the 
file blank gq, ‘the face of the blank which is to be cut being i in con- 
tact with and being pressed against the face plate in the following 
manner: In a suitable slot cut verticaily down through the block 
Land bed A are placed two heavy wedges 0, whieh, in addition 
to their own weight, are held down by weights, p, suspended from 

them by rods, r. Tins, 8, in the back of the wedges prevent 
189 them from falling too low or binding in their sockets. These 

wedges are ri aised at proper intervals to allow the blank 
to be fed up in the following manner: A shaft, K, carried in suitable 
hangers from the underside of the bed A has attached to it near 
one end a lever, 8, connected with levers ¢ and u upon a short shaft, 
v, the lever wu resting in contact with the cam E on the driving shaft 
C, so that as the cam is revolved the shaft K is rocked, and a tap- 
pet, w, on this shaft strikes the tops gon the rods rand raises the 
wedges 0. <A plate, x, is secured to the top of the block L in front 
of the wedges 0. Beneath this plate, in a suitable slot, are inserted 
two small blocks, 10, of metal (partly dotted in Figs, 1 and 2 and in sec- 
tion in Fig. 4), which bear one against the front edge of each wedge, o, 
and against a shield, z, on the rear side of the file blank, so that the 
face which is being cut is pressed against the face plate n. I use 
two blocks, 10, and two wedges, 0, to each blank, and when the 
blank is wide they press more equ: ally against both edges of it. 

I will now describe the part of the machine by which the file 
blank is fed up at intervals after each cut has been made. A frame, 

L, is secured in an inclined position (to suit the inclination 
190 given to the cuts upon the blank) beneath the bed A (Fig. 2). 

Between the sides of this frame slides a block, M, onthe front 
of which is secured a nut, y, in which turns a screw, N, having its 
bearings in the lower cross-piece 11 of the frame L. A bevelled 
gear, O, on the end of this screw shaft engages with a gear, P, on 
a horizontal shaft. Q, which carries another bevelled gear, R, that 
engages with a gear, S,on a vertical shaft, T (dotted in Fig. 2). The 
shafts Q and T are supported i in suitable bearings in the frame-work 
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of the machine. The latter extends up through the bed A and carries 
on its upper end a ratchet wheel. V,the teeth of which are of a 
proper size to give the required feed. A dog, Z?, held in contact 
with the wheel V by the springs 12 and 13, is struck by the incline 
W attached to the carriage H each time the carriage is drawn back 
in the direction of itsarrow. This moves the ratchet wheel V one 
notch in the direction of its arrow, and through the shafts T and 
Q and their gears turn the screw N and force up the block M the 
required distance, the end of the -file blank resting on top of this 
block, as shown in Fig. 2. It should be observed that the wedges o 
are raised so as to free the blanks before the feed of the block 
191 M takes place. A handle, X, attached to the top ofthe shaft 
T, serves to turn back the screw N and lower the block M 
when a fresh blank is to be placed in the machine, the dog Z? being 
held out of the way by the operator. The blocks 10, on the side 
which rests against the wedge o, are rounded, as shown in Fig. 4, so 
that they may always have a proper bearing with the front or flat 
sides on the shield Z, behind the file blank (or a jointed block or 
shoe may be used). The shield or guard Z is a strip of soft metal 
or of steel plated with soft metal, which is secured to the top of the 
block M at 15 (Fig. 4), behind the blank gq and is fed up with the 
blank. Jt is placed in the same slot with the blank and between it 
and the blocks 10. This prevents the face of the file which has 
been cut from being bruised by the blocks 10 or adhering to them 
whilst the second side of the file is being cut. The edge of the 
blank generally rests against the side of the slot in which it is 
placed. If, however, it is desired to keep the blank more exactly 
central in the slot as it is fed up, and thus prevent any slight varia- 
tion of the angle of the cuts made in it, the blank near its upper end 
may rest against a pin inserted in theshield Z, or the edge of the shield 
may be turned up a little for it to rest against. The face 
192 plate n is slightly bevelled on the side next to the blank, so 
that its upper edge only is in contact with the face of the 
blank immediately below the point at which the cut is made, thus 
holding the blank firmly in the immediate vicinity of thecut. The 
cutter f, as before stated, is secured to the end of the short shaft e 
bv ascrew, 4, passing through the center of the disk. Thisallowsthe 
disk or cutter to revolve freely around its center and to roll along 
over the surface of the blank as it makes each cut, a fresh portion 
of the edge of the cutter being brought into use by the revolution 
of the disk. The face of the blank which is being cut resting against 
the face plate w, the depth of the cut made by the revolving disk or 
cutter may easily be regulated without reference to the width or 
thickness of the blank. 


Operation. 


The following is the operation of this machine: The block M is 
lowered and the blank qg (with the shield z behind it) is placed in its 
respective slot in the front of ’::e block I, with its lower end resting 
on the top of the block M and its face, which is about to be cut, 
bearing against the face r:atew. The wedgeso, having been previously 
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raised to allow the introduction of the blank, are now dropped into 

place. This binds the blank firmly against the face plate. 
193 As the shaft C is revolved the carriage H is traversed back 

and forth on its ways. Starting from the position shown in 
the drawings, the carriage H is moved in the direction of its arrow ; 
the cutter f is held up out of the way of the blank; the incline W 
operates the dog z and ratchet V and revolves the shafts T and Q 
and screw N, moving up the block M and blanks resting on it the 
required distance. Immediately before this takes place the cam E, 
through the levers u, t, and s, rocks the shaft K and raises the wedges 
0, so that the blank is released to allow it to be fed up. When the 
carriage reaches the end of its traverse in this direction the lever & 
on the side of it strikes the stop m?, and the short shaft e in the block 
d is revolved sufficiently to bring the cutter f down, so that its lower 
edge will cut into the blank as the carriage returns. Before the car- 
riage commences to move in the opposite direction to make the cut 
the shaft K is rocked in the opposite direction, and the wedges o are 
lowered into place to hold the blank. The operation is then re- 
peated until the cutting is completed. 


194 Claims. 


What I claitn as my invention, and desire to secure by letters pat- 
ent, is the circular rolling cutter f, operating in the manner substan- 
tially as set forth. 

2dly. I claim holding the face of the blank which is being cut up 
to a face plate or rest by pressure upon its opposite side for the pur- 
pose specified. 

3rd. I claim clamping the blank rigidly while a cut is being 
made and releasing it preparatory to its being fed, as set forth. 

4th. I claim the wedges o operating as set forth for the purpose 
of clamping the blanks as described. ; 

5th. I claim the shield z, against which the blank q rests and 
which is fed up with the blank in the manner and for the purpose 
substantially as set forth. 

6th. I claim the within-described machine for cutting files, con- 
sisting essentially of the combination of the elements above claimed 
and operating in the manner substantially as set forth. 


MILTON D. WHIPPLE. 
W itnesses— 
THOS. R. ROACH. 
THOS. Ds GLOVER. 


Ex’d: L. M.; C. F. 
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195 “DerENDANT’s Exuipit Ross EnGuisn Patent.” “ W. H. 
T., Spec. Ex.” 


A. D. 1853, No. 545. 
Machine for Cutting Files and Forging Metal. 


Letters patent to Robert Craib Ross, of Edinburgh, Scotland, for the 
invention of “an improved machine or instrument for cutting 
files and forging metal.” 


Sealed the 27th April, 1853, and dated the 4th March, 1858. 


Provisional specification left by the said Robert Craib Ross at the 
office of the Commissioner of Patents, with his petition, on the 4th 
March, 1858. 


I, Robert Craib Ross, of Edinburgh, Scotland, engineer, do hereby 
declare the nature of the said invention for “an improved machine 
or instrument for cutting files and forging metal” to be as follows: 

My invention consists in the adaptation and application of a 
vibrating lever, mounted on a shaft and actuated by a suitably 
formed cam in such a manner as to cause it to exert the required 
amount of striking power, the degree of effect produced by the said 
lever being regulated by means of a lever in connection with a 
spring contained within a tubular column fixed below the said shaft. 

Wher this machine or instrument is employed for cutting files 
there is placed below the striking lever a cast-iron block, which 
moves parallel with the lever, and upon which the file to be cut is 

fixed and adjusted. Between the block and striking lever is 
196 fixed the cutter or teething tool, so arranged as to give the 

proper angle rise and fall for the operation. Upon this tool 
the vibrating lever is made to act or strike while the block with the 
tile is moved along (by means of a screw and ratchet motion) by the 
rise and fall of the counter or driven end of the lever, the movements 
being so arranged as to be adapted to the required gauge of the teeth 
of the file. 

Any number of such machines or instruments may be ranged 
along parallel to a driving shaft, with a vertical acting volute cam 
or other suitably formed cam, in connection with each machine or 
instrument, with also a spring lever to keep the operations of each 
machine or instrument distinct. 

When the machine or instrument is employed for forging metals 
the lever above described is made to vibrate by means of a hori- 
zontal semi-screw or circular wedge cam, or other suitably formed 
cam, fixed upon the same standard with the shaft on which the lever 
is suspended ; and an anvil is placed within range of the machine 
or instrument, which, on being driven by a pulley on the same shaft 
with the cam, acts upon the metal held on the anvil. The spring 
lever is placed convenient to the workman at the anvil, so that he 
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may by means of it regulate the force of the blow given by the strik- 
ing lever. 
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Specification in pursuance of the conditions of the letters patent filed 
by the said Robert Craib Ross in the Great Seal Patent Office on 
the 3d of September, 1853. 


To all to whom these presents shall come I, Robert Craib Ross, of 
{dinburgh, Scotland, engineer, send greeting: 


Whereas her most excellent majesty Queen Victoria, by her let- 
ters patent bearing date the fourth day of March, in the yearof our 
Lord one thousand eight hundred and fifty-three, in the sixteenth 
year of her reign, did, for herself, her heirs, and successors, give and 
grant unto me, the said Robert Craib Ross, her special license that 
I, the said Robert Craib Ross, my executors, administrators, and 
assigns, or such others as I, the said Robert Craib Ross, my execu- 

tors, administrators, and assigns, should at any time agree 
197 _—with, and no others, from time to time and at all times there- 

after during the term therein expressed, should and lawfully 
might make, use, exercise, and vend within the United Kingdom of 
Great Britain and Ireland, the Channel Islands, and Isle of Man 
an invention for “an improved machine or instrument for cutting 
files and forging metal,” upon the condition (amongst others) that 
I, the said Robert Craib Ross, by an instrument in writing under 
my hand and seal, should particularly describe and ascertain the 
nature of the said invention and in what manner the same was to 
be performed, and cause the same to be filed in the Great Seal Patent 
Office within six calendar months next aud immediately after the 
date of the said letters patent. 

Now, know ye that I, the said Robert Craib Ross, do hereby de- 
clare the nature of my said invention and in what manner the same 
is to be performed to be particularly described and ascertained in 
and by the following statement, reference being had tothe drawings 
hereunto annexed and to the letters and figures marked thereon (that 
is to say): | 

My invention of “an improved machine or instrument for cutting 
files and forging meta!” has for its object the due regulation of the 
force of the blow imparted by a striking lever by means of a spring 
so placed as to be capable of being made to act on either side of and 
at different distances from the point of suspension or fulcrum of the 
said lever, the force of the spring being counteracted and the lever 
raised or its gravity overcome by means of a suitably formed cam 
so as to be in a suitable position to give the required blow when the 
spring is brought into action for the purpose. ‘The spring itself may 
be a spiral spring confined within a column or it may be of another 
form. ‘Two different forms will be hereinafter described, but my 
invention is not confined to them, the object being to use such a 
form and arrangement of the spring as shall be best adapted for gov- 
erning the striking power of the lever by exerting more or less elastic 
force against the under or upper side of the lever, and with more or 
less effect according to the situation of the point of action of the said 
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spring in relation to the point of suspension or fulcrum of the said 
lever. The spring is intended to have its acting position changed 
by means of a lever, which may be readily worked for the 
198 purpose. The striking lever itself consists of an arm or lever 
mounted on a shaft or centre of suspension and weighted at 
the striking end or formed thereat with a hammer head, according 
to the use to which it is applied. 

In order, however, that my invention may be fully understood I 
will proceed to describe the two, applications of it shown in the ac- 
companying drawings, in which figures 1 and 2 refer tothe machine 
or instrument for cutting files and Fig. 3 to that for forging metal. 


(Here follow diagrams marked pp. 201 & 202.) 


Fig. 1 is a longitudinal elevation and Fig. 2 a front view of the 
machine or instrument. A A are the upright frame or standards 
of the machine fixed upon a suitable base or sole plate, B, with strong 
cast-iron bearers, C C, carried out in front and at right angles to the 
upright standards. These bearers are fixed to the standards A at 
one end and likewise solidly supported by the timber block D, rest- 
ing on the sole plate B. E is the vibrating or striking lever, sus-. 
pended on the shaft F, suitably mounted in the frame-work of the 
machine. Thestriking end of this lever is weighted asshown. At 
the reverse end G the lever is acted upon by the vertically acting 
volute cam H, fixed upon the revolving shaft I. The extent of de- 
pression of this end of the lever by the cam must be proportioned 
to the length of the required rise and fall of the opposite or striking 
end of the lever, and the force of the blow struck by the lever is 
governed by a spring placed so as to act on the under side of the 
lever or the side opposed to the action of thecam. The form of the 
spring may be spiral,and itmay beconfined within a tubular column, 
but the spring which I prefer for this purpose is a plate spring, such 
as isshown at J. This spring is fixed at one end to the standard A, 
at K, by means of the joint and joint pin L L, the other end being 
brought to bear with its elastic force on the under side of the lever 
E. This end of the spring is cup-formed, into which is fitted a ball, 
M, which is intended to lessen the friction of the spring against the 
lever when moved along it in order to change the point of action of 
the spring upon the lever. The spring may be moved to either side 
of the centre of suspension of the lever by turning the lever N on its 
fulcrum or centre (which is the joint pin L of the spring) by means 
of the regulating lever O, having its fulcrum or centre of motion at O*. 

Thus the elastic force exerted by the spring upon the lever 
199 may beso variously applied as to produce a corresponding 

variety of effect on the striking power of the lever. It may 
be so applied as to poise the lever or counteract its power of gravity, 
and it may also be applied so as greatly to increase the force of the 
blow, being likewise capable of application to points on the lever 
between these two extrémes, by which a medium of effect may be 
produced. P isa cast-iron block placed below the striking lever and 
resting on the bearer C, on which block the file Q is fixed and ad- 
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. justed. R is the tool or instrument by which the teeth are cut upon 
the file by means of the successive blows of the striking lever while 
the block P is moved along, carrying with it the fileQ. This block 
is moved backwards or forwards by means of the screw U and ratchet 
motion S S, actuated by the driven end G of the striking lever, the 
movements being so arranged as to suit the particular size of teeth 
to be cut on the file. T is the holder for the tool or instrument R, 
and is mounted on the shaft F,on which the lever E is suspended. 
This holder T has a movement imparted to the tail on its upper end 
by the concentric boss V, on the driving shaft I, which causes the ~ 
said holder T with the tool R to rise clear of the file while it is 
moved with the block P for another cut (the springs Y Y again 
bringing the tool to the face of the file), and thereby gives it the 

. proper angle rise and fall for the operation. ‘The proper angle re- 

, ferred to is the angle of the tool, as shown in the drawing, being in - | 

| this case the angle required for the particular cut to be given to the . 

file. W is a recess in the block I, filled with lead to act as a sort of 

pillow for the file while it is being cut. X X are links which, in | 

conjunction with the springs Y Y,serve to keep the tool R fair to d 
4) 
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its work. Z is a friction roller, which is made to press with more or 
less force upon the file aud block by means of the regulating lever 
a and link a* in order to steady their movements. When the file 
to be cut is made tapering to the point the blow from the striking 
lever should be regulated so as to become gradually heavier and 
lighter, as may be required, in the proper degrees according to the 
particular breadth of the file. For this purpose there is fixed a 

tapering guide at 6 (see Fig. 2), connected with the screw U 
200 by the wheelsec. This screw, as it receives motion from the 

ratchet 5, imparts it to the tapering guide 4, which is thus 
made to force the joint pin at C from the standard A, and thereby 
to put a strain upon the spring J, and consequently to increase the 
force of the blow given by the striking lever. The lever E is poised 
and its action stopped when the tool R arrives at the end of the file 
by means of a catch fixed on the block P coming in contact with the 
catch e, by which the lever Q is liberated and falls towards f, and 


the spring J brought in front of the center of suspension of the 
striking lever. 
I would here remark that any number of such machines or instru- , 


ments as have been thus described may be ranged along a driving 
shaft with a cam on the shaft for each machine, with also a striking 
lever and spring to each to keep their operations distinct. 
I now proceed to describe the application of my invention to 
forging metal. 
? Fig. 3 is a vertical section of the machine or instrument for this 
7 


purpose, consisting essentially, as in the former case, of a striking 
lever and acontrolling spring. In the present instance the machine 
or instrument is constructed so as to be capable of turning on an up- 
right column A (similar to a gib crane), thereby taking, if required, 

- two or more forging anvils within its range of action. The striking 
; lever (which is bruken in the drawing), being used as a hammer, has 
a suitably formed head for the purpose, and is adjusted so as to give 
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the blow at the required angle by means of the link B (which is 
broken in the drawing), jointed to the standard C, at c, and to the 
hammer head of the lever at D. This hammer head is suspended 
from the lever by a joint at F, but it is so united to the lever by its 
face block G, bedding closely to it at H, as to transmit the reacting 
force of the blow to the lever. In the drawing the hammer head is 
shown to be so connected as to strike vertically, but by shifting the 
joint of the link B on the standard nearer to or farther from the 
centre of suspension I the hammer may be made to strike at an 
angle. The machine or instrument is constructed so as to be either 
stationary or to turn on the colémn while striking upon the metal 
on the anvil. 
For the present purpose I prefer to use a controlling spring 
203 of the form of a spiral or volute, and confined within the 
tubular column as at A, on which the machine or instru- 
ment turns. By this arrangement the spring L is in a position to 
exert its elastic force upon the upright shaft N, likewise confined 
within the column. This shaft N has a cup formed on its upper 
end into which the ball O fits, so as to lessen the friction against the 
under side of the striking lever. An oblong slot is cut in this shaft 
at P, through which the lever Q is passed. By turning this lever 
(which is broken off in the drawing) the shaft N may be turned and 
its upper end made to act upon the under side of the striking lever 
at either side of its centre of suspension (and at different points on 
the lever in relation thereto) with the like effect and for the purpose 
described above in reference to the operation of cutting files. R is 
the cam for acting upon a roller,S, at the end of the lever E, on the 
opposite side of the centre of suspension to the striking end. This 
cam revolves horizontally, being driven by the pulleys T, on the 
upright shaft W, and causes the required depression of the end 8, 
of the lever E, in order to raise the opposite or striking end of the 
same as required. ° 

It is to be observed that the whole machine is capable of turning 
by being mounted on the standard C, which may turn upon the 
column ‘A. 

Having thus described the nature of ny invention and in what 
manner the same is to be performed, I would have it understood 
that 1 do not mean or intend to confine myself to the precise forms 
and arrangements of the parts shewn and described, as the same 
may be varied without departing from the principle of my inven- 
tion; but what I claim as of my invention is— 

First, the adaptation and application to machines for cutting files 
of the striking lever and controlling spring capable of acting upon 
various points of the lever in relation to its centre of suspension as 
described ; 

And, secondly, the adaptation and application to machines for forg- 
ing metal of the striking lever and controlling spring capable of 

acting in like manner and with like effect upon the striking 
204 power of the lever, such machines or instruments being 
adapted to turn while striking as described. 

lu witness whereof I, the said Robert Craib Ross, have hereunto 
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set my hand and seal the thirty-first day of August, in the year of 
our Lord one thousand eight hundred and fifty-three. 
ROBERT CRAIB ROSS. [L. s.] 


Witness: 
DAVID PENNEY. 


London: Printed by George Edward Eyre and William Spottis- 
woode, printers to the Queen’s Most Excellent Majesty, 1853. 


205 Exarpir Mitver 1856 Patent. J. A.S., Examiner. June 
21st, 1883. 


CHARLES MiLier, of New York, N. Y. 


Letters Patent No. 16064, dated Nov. llth, 1856. 
Imp’t in Cutting Files. 


To all whom it may concern: 

Be it known that I, Charles Miller, of the city, county, and State 
of New York, have invented a new and useful improvement in. 
machinery for cutting files; and I do hereby declare that the fol- 
lowing is a full, clear, and exact description of the same, reference 
being had to the accompanying drawings, forming part of this 
specification, in which— 


(Here follows diagram marked p. 205a.) 


Fig. 1 is a longitudinal vertical section of a file-cutting machine 
with my improvement. 

Fig. 2 is a front elevation of the same. 

Similar letters of reference indicate corresponding parts in both 
fig’s. , 

“This invention consists of a certain contrivance for regulating 
the operation of the chisel for the purpose of producing an uniform 
depth of cut from end to end of the file. / 

To enable others skilled in the art to make and use my invention 
I will proceed to describe its construction and operation. 

A is a stationary table containing ways for a horizontal 
206 sliding carriage, b. This carriage, B, has a cavity in its 
upper surface which is to be lined at the bottom with some 
sufficiently soft metal to serve as a bed to the file blank to rest in 
during the cutting operation, said cavity or bed being of such 
length, width, and form as to prevent the file blank moving longi- 
tudinally or laterally during the cutting operation. A file blank 
is represented on the carriage B in both views in red outline. —C is 
an endless screw working in fixed bearings in the end of the table 
A and fitting to a nut, D, secured under the carriage B for the pur- 

pose of moving the carriage to feed the file blank to the chisel. 
E is a strong bridge piece striding across and firmly secured to 
the table A to support the fixed guide F, to which is fitted the chisel 
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stock G, said guide being inclined backwards from the bottom up- 
wards to throw forward the lower end of the chisel. The bottom 
of the chisel stock is required to rest upon the upper face of the file 
blank during the cutting operation, and in order to keep it firm) 
in contact therewith the chisel stock is connected with the guide 
by means of two springs, 6 6, which hold it down but at the same 
time permit it to rise over the curved surface of the file blank as 
the latter moves longitudinally under it. The bottom part of the 

stock which rests on the file blank is made narrower than 
207 the narrowest file intended to be cut in the machine, so that 

it may not project beyond the edges of the file blanks. H is 
the chisel which is fitted to slide up and down in a groove in the 
front of the stock G, and is confined in its place by two cross-pieces 
cc, secured to the stock. The chisel is moved upwards to prepare 
to strike the file blank to produce the cutting operation by means 
of a cam, I, on a rotating shaft, J, which works in bearings in the 
bridge piece E, said cam operating on the under side of a stud, d, 
which is secured to the back of the chisel and passes through a slot 
in the back of the stock G. The descent of the chisel to strike the 
blow is produced, after the point of the cam passes the stud d, by the 
action of a spring, e, which connects it with the lower cross-piece c. 
The shaft J carries another cam, I, which operates to depress a lever, 
M, to which is attached a pawl, N, engaging with a ratchet wheel, O, 
on the end of the screw C. The depression of the lever M causes 
the pawl N to give motion to the ratchet wheel, and thus move the 
screw to produce the feed motion of the carriage. The lever M is 
raised again after the action of the cam by means of a spring, P. 
The cams must be arranged so that the feed takes place while the 
chisel is stationary. | 

K is ascrew screwing directly into the head of the chisel H, 

208 and provided with a broad flanged nut or collar, f, which, when 

the chisel strikes its blow, comes in contact with the stock G, 
which serves as a stop thereto, and thus serves to prevent the further 
movement of the chisel, and hence regulates the depth of the cut. 
The depth of cut may be varied by screwing the nut K further into 
or out from the chisel head, and using a collar at f that is moveable 
on the screw, or by employing a nut at f. to screw up higher or down 
an and having the screw immovably attached to the chisel 
1ead. 

It must be observed that the lift of the cam must be sufficient to 
give the chisel a sufficient amount of fall to cut the required 
depth on the thickest or highest part of any file. This being the 
case, it will be readily understood that, as the chisel stock G always 
rests on the file blank close to the chisel and serves as a stop to the 
descent of the chisel, the depth of cut must be perfectly uniform 
from end tu end.of the file, whatever may be its form in a longitu- 
dinal direction. This result is the most difficult of all to obtain in 
cutting files, and upon its perfection the good quality of the file in 
a great measure depends. 

Instead of having the stock G rest directly upon the file blank, it 
may rest upou a pattern or patterns of corresponding form at- 
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tached to the carriage on one or both sides of the file blank. 
209 Idonotcontemplate using any such arrangement, as it is more 

complicated, less reliable, and altogether inferior to the ar- 
rangement of the stock to rest on the file blank itself, but mention 
it to show that tlre principle of the invention is capable of modifica- 
tion. 

I do not claim the mere employment of a stop to regulate the 
depth of the cut of the chisel. 

But what I claim as my invention and desire to secure by letters 
patent is— 

Fitting the chisel to work in a stock which rests upon the file 
blank itself or on a pattern of similar form moving moving with it 
throughout the whole length of the movement of the blank under 
the chisel and serves as a stop to the chisel, substantially as and for 


the purposes herein described. 
CHARLES MILLER. 


Witnesses: 
W. FUSCH. 
JAMES F. BUCKLEY. 


Ex’d: J. A. M.; M. McK. 


211 Derenpant’s Exurpir Waippere Fite Patent, JUNE 20, 
1883. J. A.S8S., Examiner. 


Mitton D. Wuiprce, of Charleston, Mass., ass’or to “ The Whipple 
File Company.” 


Letters Patent No. 28947, dated June 26, 1860. 
Imp’t in Manufacture of Files. 


To all whom it may concern : 

Be it known that I, Milton D. Whipple, of Charlestown, in the 
county of Middlesex and State of Massachusetts, have invented cer- 
tain new and useful improvements in files,of which the following is 


a full, clear, and exact description, reference being had to the ac- | 


companying drawings, making part of this specification,in which— 
(Here follows diagram marked p. 210.) 


Fig. 1 is a view of a file having my improved form of tooth ; 

Fig. 2, a view of the teeth enlarged. 

In flat files, as ordinarily made, it has not been practicable to 
make every tooth of the same uniform height and with a smooth 
cutting edge, as either the force of the blow given to the chisel varied 
or the chisel was sharper at one part of the operation of cutting the 
file than at another, or the density of the metal of the blank varied 
at different parts, or, as in some cases, all these causes combined to 
make the file irregular, so that it could not leave a smooth surface 
on the article filed with it. 
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212 These difficulties I have overcome by my present inven- 
tion, which consists in a flat file, the edges of the teeth of 
which are sheared off smooth and of an uniform height. 

That others skilled in the art may understand and use my inven- 
tion I will proceed to describe the manner in which I have carried 
out the same. 

The file represented in Fig. 1 is a “ flat file” or single-cut file, and 
is made in the improved file machine, for which I obtained letters 
patent of the United States February Ist, 1859, in which machine 
each cut which raises or forms a tooth is made by the circular roll- 
ing cutter which passes diagonally across the face of the blank. The 
cut so made raises the surface of the met@l of the blank as at a, Fig. 
2, forming a burr similar to that made by the chisel in hand-cut 
files. (Thecutscommence at the end 1 ofthe blank.) If a succession 
of such cuts were made the teeth would be of the form shown at a!, 
Fig. 2, with the edge or top of the tooth rough and irregular. In- 

stead of making this ferm of tooth, I feed the blank in such 
213 a manner that the cutter as it moves across the blank will 

shear off the top of the tooth raised by the preceding cut and 
leave the tooth of the form shown at a?, Fig. 2, with the back of the 
tooth at an angle with the front side of it and tlfe edges of all the 
teeth smooth and uniform in height. 

A file having its teeth formed as above described will leave the 
surface operated on by it in filing much more even and true than 


- one would in which the height of the teeth varied on different parts 


of the file, whilst the more perfect and regular the form of the tooth 
is the better it will operate and the more durable it will be. 
The same plan may be pursued in cutting “ cross-cut” files. 


Claim. 


What I claim as my invention and desire to secure by letters pat- 
ent as a ew article of manufacture is a file having its teeth sheared 
off smooth and of an uniform height, substantially as specified. 

MILTON D. WHIPPLE. 

Witnesses : 

THOS. R. ROACH. 
P. E.. TESCHEMACHER. 


Ex’d: J. A. W.; M. McK. 
(Here follows diagram marked p. 214.) 


215 1791. Rec’d Feb’y 3, ’59. XX. 
, No. 23645. Foreman. 
Chas. Miller & Thompson W. Decker, ass’rs to Thompson W. 
Decker, aforesaid, 
Of New York, 
County of = 
State of " 


Oath renewed. 
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Machine for cutting files. 


Ree’d Jan’y 18, 1859. 

Petition, . es 

A flidavit, a eo 

Specification, “ “* ™ fe 
————e lc lhCUCU ee 
Model, ee a= 
1. Cert. dep., $30, Jan’y 18, ’59. Et: 
Cash, —. a. 
“Examined M’ch 26, ’59. FE. Foreman. ao 
2. Issue—Shugert—Marcel 28, 1859. = 
3. Patented Ap’l 12, i859. ah 
Recorded, vol. 98, page 599. 272 
N. F. | oa 
Tools—metals. 

Munn & Co., N. Y. am : 
Rej. Feb. 7, ’59. 3 


Spe’n & 1 dr. r'v’d Feb. 24, ’59. 
Ex’d: J. A. W.; M. McK. 


Imp’d mach. for cutting files. 
[Endorsed :| 658 D. 82. 
216 $30 cert. & 2 dr’gs. 
Assigned in full to Thompson W. Decker. 
Petition. 


To the Commissioner of Patents: 

The petition of Charles Miller and Thompson W. Decker, both of 
the city, county, and State of New York, respectfully represents— 

That your petitioners have invented new and useful improve- 
ments in machinery for cutting files, which they verily believe has 
not been known or used prior tothe invention thereof by your peti- 
tioners. They therefore pray that letters patent of the United 
States may be eranted to them therefor, vesting in them and their 
legal representatives the exclusive right to the same upon the terms 
and conditions expressed in the act of Congress in that case made 
and provided, they having paid thirty dollars into the Treasury 
and otherwise complied with the requirements of said act ; and they 
hereby authorize O. D. Munn, 8. H. Wales, and A. E. Beach, of the 
firm of Munn & Co., or their accredited agents, to act as their at- 
torneys in presenting the application and in making all such altera- 


tions and amendments as may be required. 
CHARLFS MILLER. 
THOMPSON W. DECKER. 


217 Oath. 


City & County or New YORK, \ ss 
State of New York, 
On this 28th day of December, 1858, before the subscriber, a com- 


»-y 


n- 


Pe ee a | = iy? 
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missioner of deeds in and for said county, personally appeared the 
within-named Charles Miller and Thompson W. Decker and made 
solemn oath that they verily believe themselves to be the original 
and first inventors of the within-described improvements in ma- 
chinery for cutting files, and that they do not know or believe that 
the same, was ever before known or used, and that they are citizens 


of the United States. 
D. G. CROSBY, 
Commissioner of Deeds in & for the 
"City & County of New York. 


218 Oath. 


County oF, City, & StaTe oF New YorK, 83: 


On this 10th day of March, 1859, before the subscriber, a com’r 
of deeds in and for said county, a appeared the within- 
named Chas. Miller and T. W. Decker and made solemn oath that 
they verily believe themselves to be the original and first inventors 
of the within-described machinery for cutting files, rej’t’d Feb’y 7, 
’59, and that they do not know or believe that the same was ever 
before known or used, and that they are citizens of the United 


States. 
D. G. CROSBY, 
Com’r of Deeds. 
219 Petition. 


Renewed oath filed M’ch 24, 59. 


To the Commissioner of Patents: 


The petition of Chas. Miller and T. W. Decker, of the city, county, 
and State of New York, respectfully represents— 

That your petitioners have invented a new and useful improve- 
ment in machinery for cutting files, which they verily believe has 
not been known or used prior to the invention thereof by your peti- 
tioners. They therefore pray that letters patent of the United States 
may be granted to them therefor, vesting in them and their legal 
representatives the exclusive right to do the same upon the terms 
and conditions expressed in the act of Congress in that case made 
and provided, they having paid thirty dollars into the Treasury 
and otherwise complied with the requirements of said act ; and they 
hereby authorize O. D. Munn, 8. H. Wales, and A. E. Beach, of the 
firm of Munn & Co., or their accredited agents, to act as their attor- 
neys in presenting the application and in making all such altera- 

tions and amendments as may be required and to receive 
220 —the letters patent when granted. 
CHARLES MILLER. 
THOMPSON W. DECKER. 


221 ‘To all whom it may concern: | 
Be it known that we, Charles Miller and Thompson W. 
Decker, both of the city, county, and State of New York, have in- 
16—383 
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vented certain new and useful improvements in machinery for cut- 
ting files; and we do hereby declare that the following is a full, ’ 
clear, and exact description of the same, reference being had to the 
eeeereee drawings, forming part of this specification, in 
which— | 
Fig. 1 is a central, longitudinal, vertical section of a file-cutting 
machine with our improvements. | 
Fig. 2 is a transverse vertical section of the same. 
Similar letters of reference indicate like parts in both fig- 
ures. 
222 Erase A, per This invention consists in certain means 
M’ch 24, ’59. for providing for the adjustment of the face 
of the file blank to the edge of the chisel 
during the cutting operation, so as to secure a uniform depth 
of cut all across the file. It further consists in a certain 
method of providing for the resting of the chisel stock on the 
tile blank during the whole of the cutting operation for the 
purpose of regulating the depth of cut, the same means also 
providing for the raising of said chisel stock to afford con- 
venience for taking out and putting in the files or file blanks 
and for the remova! and replacement of the chisel; and it 
further consists in certain provision for changing the angle 
of the chisel relatively to the face of the blank. 


To enable others skilled in the art to make and use our inven- 
tion we will proceed to describe its construction and operation. 

A is a bed plate which supports all the working parts of the ma- 
chine. Bisa carriage fitted to slide on the said bed plate and hav- 
ing fitted to it a rolling or rocking bed, C, such as is common to 

many file-cutting machines, for carrying the file blank a dur- 
223 ~—sing the cutting operation. 6c areclamps and da screw for 

operating the clamp c to secure the file blank to the bed C. 
D is a feed screw for giving the necessary movement tothe carriage 
B, to feed the file blank under the chisel to make the cuts at proper 
distances, the said screw having journals at its ends working in 
bearing in the ends of the bed plate and the thread working in a 
gear, ¢, whose journals are fitted to turn in bearings in the carriage. 
The said gear eis locked that it may operate as a nut in connection 
with the screw to feed the carriage forward, and is unlocked to be 
operated as a pinion, in combination with the screw, as a fixed rack 
to run the carriage back quickly. 

E is the frame which contains the chisel stock F and all its append- 
ages and the driving shaft G, said frame being hinged at f to the 
back end of the bed plate A, so as to provide for the raising of the 
chisel stock and chisel and all their appendages by means of a cam, 
L, arranged below the clitsel stock, the said cam being fast upon a 

short shaft, I, which is arranged in a bearing in the stand- 
224 ard g,and which is furnished with a hand wheel or handle, 
J,at the side of the machine. The chisel stock is held down 
when in operation by means of two strong springs, h h, connecting 
the front portion of the frame E, close behind the chisel stock, with 


THE NICHOLSON FILE COMPANY. — 123 


the bed plate A. The chisel stock F, which has the chisel-holder K 
fitted to slide freely up and down within it, is secured rigidly to the 
front of the frame E partly by two screw bolts, i 7, which pass through 
two cheek pieces, & k, cast in the frame E and screw into the sides 
of said stock, and partly by two plates, / 1, which are bolted to the 
sides of said stock by screw bolts, 7, and to the frame E by screw 
bolts, m. The chisel-holder K, having the chisel m attached by 
means of a screw clamp, 0, has a long stem, K', which passes through 
a guide in the top of the frame FE, the lower part of which stem has 
a screw-thread cut upon it and passes through an opening ina 
plate or flange, p, bolted to or cast on the top of stock, F, and above 
the plate or flange p, the screw-thread on said stem is fitted with a 
nut, g, to which the plate or flange p constitutes a stop for the pur- 
pose of preventing the chisel descending beyond a certain depth 
below the bottom of the stock F and making a cut beyond a 
225 certain depth when driven down by a spring, r, which is 
coiled round the stem K! between the nut g and the top of 
the frame E. The holder K has projecting from its back side an 
arm, 8, which is operated upon to lift the chisel-holder and then to 
leave it suddenly to the action of the spring r, by means of a 
cam, H, on the driving shaft G, the spring producing the sudden 
descent of the chisel which effects the cut. The driving shaft G is 
driven by a belt running on its pulley, G', and it carries a cam, P, 
which operates the feed screw D by means of a ratchet motion. 

The chisel stock F is intended to rest upon the file blank during 
the cutting operation, and thus by aid of the stop nut g on the stem 
of the chisel-holder to produce a uniform depth of cut all along the 
face of the file blank, whatever its profile. This method of regu- 
lating the depth of cut is the same as that described in the letters pat- 
ent of Charles Miller, dated Nov. 11th, 1856; but instead of letting 
the chisel stock itself rest directly on the face of the file blank, as 

described in the before-mentioned letters patent, we uttach to 

226 the said stock for the purpose of supporting it on the said 
face what we term the gauge rest M, the effect of which in 
regulating the depth of cut in the successive operations of the chisel 
is the same as though the chisel stock rested directly upon the file 
blank, with the advantage that the said guage rest constitutes, in 
combination with the rolling bed C, a means of so adjusting the file 
blank to the edge of the chisel as tu produce a unifortn depth of cut 
all across or at both edges of either face of the file. The guage rest 
[ consists of a bent lever secured to the chisel 

Insert B, per M’ch stock by a fulcrum pin, ¢, 4 and having its 

24, ’59. bottum formed with a straight-edged foot-like 

piece, which rests upon the face of the file 
blank. In the upper end of the said guage rest M there is cut a 
female screw-thread to receive a screw, N, which is so fitted toa 
bearing, u, attached to the stock F, as to be permitted a longitudi- 
nal movement, but to be capable of being turned freely by hand to 
set the straight bottom edge of the foot of the gauge rest parallel 
with the edge of the chisel. The gauge rest, being thus set and bear- - 
ing upon the file blank with the full force due to the tension of the 


a, 
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springs h h, causes the rolling bed so to adapt its position as always 
to keep the face of the file blank parallel with the face 

227 of the chisel, and thus insure the same depth of cut all acruss 
the said face. The adjustment of the blank by means of the 

guage rest can be effected by turning the screw N while the ma- 
chine is in operation if it should be found that the chisel is 
cutting deeper towards either edge of the 

Insert C, p’r M’ch face. a 
24, ’59. The hing-ing of the frame E to the bed 
plate at f permits the gauge rest M to follow 
the curve of the face of the file, and thus cause the chisel—which is 
always arrested by the stop p—to produce a uniform depth of cut 
from end to end of the file, besides affording the greatest conven- 
ience for raising the chisel stock to permit the carriage to be run 
back and [forth ]* to permit the removal of the chisel. 

The angle of the chisel is changed relatively to the face of the file 
blank by slacking the screw bolts 7 and m on each side of the ma- 
chine. The latter bolts pass through slots in the plates /, as shown 
in Fig. 1, and these slots, when said bolts are slackened, permit the 

chisel stock F to swing a limited distance on the two screws 
228 ii. When the chisel is adjusted by swinging the stock back 

or forth the bolts are tightened up again, and the machine is 
again in working order. : 
229 - 8th. Fes. 7, 59. 

Messrs. Miller & Decker, ass’ors, care Munn & Co., New York: 

The examination of your file-cutting machine shows that the in- 
vention has been anticipated. For the first and second elaims see 
patent to J. N. Jacobs, Apr. 6, 58, and to C. Miller, Nov. 11, 56. 
The alleged combination between the gage and rocking bed of the 
Ist claim is not recognized by the office. The use of slotted plates 
and screws of the 3d claim is no novelty, being the common prop- 
erty of machinists. See in connection with the above patents that 
of James H. Thompson, 27 Jan’y, ’52. 


230 New York, Feb’y 21, 1859. 
To the Commissioner of Patents. | 
Str: Please send us the specification and one drawing of Miller 


& Decker improvement in file-cutters. 
Respectfully, MUNN & CO., Attorneys. 


231 We are aware that in the patented file-cutting machine of 
J. N. Jacobs there is employed, in. com- 

Erase & insert D,p’r_ bination with a rolling bed, a foot piece 

M’ch 24, ’59. carrying a shoe resting on the file 

blank in front of the chisel, which may 

be supposed to have some resemblance to our gauge rest, but 

it is for an entirely different purpose, and it operates in com- 
bination with an apparatus for regulating the depth of the 


* Erased in copy. 
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successive cuts, the bed being left entirely free to permit the 
blank to accommodate itself to the edge of the chisel as the 
latter strikes instead of being held firmly with the face of the 
blank parallel with the edge of the chisel before the chisel 
strikes, as it is by ourgauge rest. Wedonot, however, claim 
the rolling bed, nor such an oscillating foot piece as is used 
in the machine of said Jacovs. ~- 

But what we claim as our invention, and desire to secure 
by letters patent, is— . 

Ist. The adjustable guage rest M applied, in combination 
with a rolling or rocking bed and operating substantially as 
described, to support the chisel stock upon the file blank and 
hold the face of the blank parallel with the edge of the chisel, 
as herein set forth. 

2nd. The arrangement of the cutter stock, cutter and all 
its appendages, and the driving shaft in a hinged frame, E, 
which is kept in an operative position by springs hh, sub- 
stantially as and for the several purposes herein set forth. 

3rd. The attachment of the chisel stock to its supporting 
frame by means of the screw boltsior their equivalents, 
the slotted plates /, and screw bolts m m, substantially as and 
for the purpose herein specified. 

CHARLES MILLER. 
THOMPSON W. DECKER. 


Witnesses : 


233 


A. 


B. 


234 


D. G. CROSBY. 
H. E. FARNSWORTH. 


The specification of Miller & Decker’s file machine is 
amended as follows: 

Erase. 1. Erase the recital of the nature of the invention 
on pages 1 and 2. 

2. Add after the words “ pin (¢),” on 15th line from 

Insert. top of page 6, the words “ upon which it oscillates.” 

3. Add after “face,” on the 9th line of page 7— 


In all other machines with which we are 


C. Insert. acquainted, whenever the chisel fails to cut — 


evenly it is necessary to remove the chisel 
and grind down its edge so that it will cut straight. This 
frequently has to be done very often, especially if the attend- 
ant happens to be so unlucky as to = on an untrue edge in 
the first setting or sharpening of the chisel, for there is no 
way of adjusting the bed and blank to the cutter while the 
machine is in operation, but the machine must be stopped 
and the cutter taken out and adjusted by grinding to suit 
the bed and the blank. By arranging the the gage rest M 
to oscillate as we have deseribed the bed and blank are ad- 
justed at any movement desired without stopping the ma- 
chine. If the attendant observes that the chisel is cutting 
unevenly he has only to oscillate the rest M by turning the 
screw N, which will cause the foot of the rest to bear upon 
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the desired side of the blank and bring it into line with the 
eutter. 

By arranging the rest to oscillate we are also enabled to pro- 
duce better work, because we can adjust the cutter to operate 
with more nicety upon all the work than it is mgr to do 
under the method of adjusting pertaining to other machines 
as mentioned. : 

4. Erase pages 9 and 10 and substitute— 

D. Erase Having thus described our invention, we 
& insert. claim and desire to secure bv letters patent— 
Ist. Arranging the gage rest M to oscillate 
upon a fulcrum (¢) located in relation to the cutting chisel sub- 
stantially as shown, so that by moving the arm of said rest 
laterally by means of the screw N the bed C and blank (a) may 
be adjusted to correspond with the cutting edge of the chisel, 

as herein set forth. . 
2nd. Hing-ing the frame E, which carries the chisel and 
it appurte ances, to the frame A by a joint at (f), so that the 
235 rest M mz, readily follow the curve of the file. blank, and 
with the chisel be thrown back when desired, all as herein 


shown and described. 
MILLER & DECKER, 
By MUNN & CO., Atiornies. 
New York, March 22, 1859. 


[Endorsed :] Amendments A, B,C, & D. Filed March 24, ’59. 
Miller & Decker file machine. Amendment, M’ch 22, 1859. 


236 New York, M’ch 22, 1859. 
Com. of Patents. 

Sir: Herewith we return spec’n & dr’g of Miller & Decker’s file 
machine with a new oath and amend’. 

The case is submitted for reconsideration. 

If the claim now presented or any part of the spec’n is deemed 
defective we shal feel obliged for the suggestion of such a change as 
will more fully meet the views of the office. 


Resp’y, MUNN & CO., Alt’ys 
[Eudorsed:] From agents. Filed March 24, ’59. 


237 ~—-Cireuit Court of the United States, District of Rhode Island, ss: 


hi 


New AMERICAN FILE CoMPANY 
NicnHozison Fite Company. 


In the above-entitled cause it is stipulated and agreed that De- 
fendant’s Exhibit “ New York Directory, June 26th, 1883, J. A. S., 
ex'r,’ shall not be reprinted as part of the record to be used in the 
trial of said cause in the Supreme Court of the United States on 
appeal, but that in place of the whole — said directory the following 
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shall be included in the record as showing the substantial parts of 
said exhibit for the purposes of this cause: 


Title Page. 


“ Wilson’s 
Business Directory 


Oo 
New York City. 
Published annually. 


New York: 
John F. Trow, Printer and Publisher, 
379 Broadway. 
1859.” 


238 On page 408 the following appears under the heading, 
“File and saw makers. Marked thus ¢ make files only: 
* * * * * * we 


+t Decker, Thompson W., f’t E. 25th.” 
WM. W. DOUGLAS, 
Solicitor for Compl'ts. 
BENJ. F. THURSTON, 
Sol’r for Def’t. 


239 Final Decree. 


New AMERICAN FILE CoMPANY 
v bn Equity. No. 1007. 


NicHo.tson Fitk ComMPaANny. 


This cause came on to be heard at the November term of this 
court, 1886, upon the bill, answer, and proofs, and was argued by 
counsel and was held for advisement to the present term; where- 
upon, upon consideration thereof, it is ordered, adjudged, and de- 
creed that the complainant’s said bill of complaint be dismissed, and 
that the complainant pay to the said defendant its costs, amounting 
to the sum of —. 

Entered as the decree of this court, per order thereof, this 16th 


day of July, A. D. 1887. 
HENRY PITMAN, Clerk. 


From which decree the complainants claim an appeal in open 
court to the Supreme Court of the United State:, and the same is 
allowed. 
240 The following is the opinion of the court upon which a 
decree was entered July 16tl:, 1887. 


Opinion of the Court, June 2d, 1887. 


Cott, J.: 
In this suit the defendant is charged with infring-ment of the 
third claim of letters patent No. 29236, dated July 24th, 1860, 


cee 
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granted to Etienne Bernot for an improved machine for cutting 
files. The patent was confirmed by act of Congress July 16th, 1862, 
and was extended for seven years from July 24th, 1574. The plain- 
tiff derived title to the patent by assignment December Ist, 1876. 

In cutting files it is important that the edge of the chisel be par- 
allel with the surface of the blank along the line where the cut is 
to be made, so that the cut shall have an equal depth across the 
face of the blank. 

To understand the Bernot invention it is necessary to refer to the 
patent No. 8199 issued to John Crum July Ist, 1851. The feature 
of the Crum invention was introduced into a file machine of what 
is called a rolling bed, which is a supplementary semi-cylindrical 
bed capable of rocking, placed in the main bed of the machine. 
This rocking bed permits the file blanks which are tapering from 

heel to point always to present a surface parallel to the cut- 
241 ~=ting edge of the chisel The Crum machine was also pro- 

vided with a presser foot for holding the blank down in the 
rolling bed. In the Crum machine the edge of the chisel brought 
the file blank on the rocking bed into parallelism with the chisel 
and also cut the teeth. Bernot conceived the idea that by making 
the presser foot or guide adjustable, so that it could be set parallel 
with the chisel, he could secure the necessary parallelism between 
the cutting tool and the file blank, and thus relieve the chisel from 
the double duty it imperfectly performed in the Crum machine. 
Bernot employs an adjustable presser foot set parallel with the chisel, 
and it bears on the file blank in a line slightly in advance of the 
edge of the chisel. As the blank moves along under the presser 
foot, the rocking bed yields as may be be required by variations in 
the thickness of the blank. 

The third claim of the patent, which is the only one in contro- 
versy, is as follows: “In the arrangement of a guide set parallel to 
the graver, as hereinbefore described and referred to in figures 1 
and 2, drawing IT.” 

In the Nicholson machine the parallelism between the cutter and 
the blank is brought about by proper guiding before the cutting 
tool is set in its holder. Should the cutting tool prove slightly im- 

perfect or become so in use so that its edge is not parallel to 
242. ~=the line across the blank, then an adjustment is made by 

turning the tool slightly in a vertical plane, but the result of 
any such adjustment is to throw the edge of the tool and the presser 
out of parallelism. | 

In Bernot’s machine the parallelism between the cutter and the 
biank is brought about by adjusting the presser foot. In the Nichol- 
son machine the presser foot is fixed and the adjustability belong- 
ing to the cutter is an adjustability which operates not to bring the 
cutter and blank into parallelism, but to throw them out of paral- 
lelism. The main feature of the Bernot machine of adjusting the 
presser foot in a horizontal plane so as to make it parallel with the 
cutter is wanting in the defendant’s device. 

The contention of the plaintiff that the third claim of the Bernot 
patent covers every machine in which the presser foot or guide is 
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set parallel with the chisel, it seems to me, cannot be sustained. 
Claim three is for “ the arrangement of a guide set parallel to the 
graver, as hereinbefore described,” &c. The claim must be con- 
strued with reference to the specification and drawings. It is the 
means or mechanism by which a certain result is accomplished that 
is covered by the patent, and the question is whether the defendant 
accomplishes the same result by substantially the same or equiva- 
lent means. In view of the radical difference between the two ma- 
chines already pointed out I am satisfied that the defendant does 
not infringe, and this disposes of the case without rendering it 
necessary to consider the other defense which is raised. 
Bill dismissed with costs. 


243 Bond on Appeal. 


Know all men by these presents that we, The New American File 
Company, a corporation created by the General Assembly of the 
State of Rhode Island and located and doing business at Lincoln, 
in said State, as principal, and Stephen A. Jenckes, of Lincoln, and 
William F. Sayles, of Pawtucket, in said State of Rhode Island, as 
sureties, are held and firmly bound unto the Nicholson File Com- 
pany, a corporation created by said General Assembly and located 
and doing business at Providence, in said State, in the sum of five 
hundred dollars, to be paid to the said Nicholson File Company or 
its successors ; to which payment, well and truly to be made, we bind 
ourselves and each of us, jointly and severally, and our and each of 
our successors, heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals and dated this twenty-sixth day of July, in 
the year of our Lord one thousand eight hundred and eighty-seven. 

Whereas, at a circuit court of the United States holden at Provi- 
dence, within and for the district of Rhode Island, by adjournment 
on the 16th day of July, A. D. 1887, in a suit in equity depending 
in said court, wherein the said New American File Company was 
complainant and the said Nicholson File Company was respondent, 

which suit was docketed in said circuit court No. 1007, a 
244 ~—s final decree was rendered against said New American File 

Company dismissing its bill of complaint, and the said New 
American File Company has appealed in open court from said de- 
cree to the Supreme Court of the United States, to be holden at 
Washington on the second Monday of October next after the date 
hereof : 

Now, therefore, the condition of this obligation is such that if 
said New American File Company shall prosecute its said appeal 
with effect and answer all costs if it fails to make its plea good, 
then this obligation shall be void; otherwise shall remain in full 


foree and virtue. 
NEW AMERICAN FILE CO., [szat.] 
STEPHEN A. JENKS, Treasurer. ’ 
STEPHEN A. JENKS. 
W. F. SAYLES. 
17—383 
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District oF RuopeE ISLAND, 8s: 


We, Stephen A. Jencks and William I. Sayles, who are mentioned 
in the foregoing obligation as sureties therein, being severally duly 
sworn, on oath depose and say that we are severally possessed of 
estate and property of the value of one thousand dollars over and 
apove the liabilities and debts of each of us. 

| STEPHEN A. JENKS. 
W. F. SAYLES. 


Subseribed and sworn to this 29th day of July, A. D. 1887, 
before me— 
WM. W. DOUGLAS, 
Ul. S. Commissioner. 
Approved. 
Le BARON B. COLT, 
LS. Circuit Judge. 


OAD [NITED STATES OF AMERICA, ee 
> = > ss° 
District of Rhode Island, | 


Crerk’s Orrice, U.S. Crrevir Court, 
Ar Provipence, August 12th, 1887. 


|, Henry Pitman, clerk of said court for said district, do hereby | 
certify that the foregoing two hundred and forty-four pares contain 
a true transcript of the record — New American File Company vs. 
Nicholson File Company and of all the proceedings therein. 

In testimony whereof | have hereunto set the seal of said court 
and my hand on the day and year above written. | 

[Seal of Circuit Court of Rhode Island 
HENRY PITMAN, Clerk. 

indorsed on eover: Rhode Island C. C. U.S. No. 383. The 
New American File Company, appellant, vs. The Nicholson File 
Company. Kiled August 20, 1SS7 | 
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TRANSCRIPT-OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


No, 131, EEE SH Boys" 
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THE NEW ENGLAND MORTGAGE SECURITY COMPANY, 
APPELLANT. 


VS. 


J. F. GROVES, SHERIFF OF POLK COUNTY, OREGON, 
ET AL. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF OREGON. 
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FILED DECEMBER 16, 1886. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1286. 


No. 1311. 


— ~ mmm ooo ~ ~ _ 


THE NEW ENGLAND MORTGAGE SECURITY COMPANY, 
APPELLANT, 


vs. 


J. F. GROVES, SHERIFF OF POLK COUNTY, OREGON, 
ET AL. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF OREGON, 
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Oregon, a bill of complaint in words and figures as follows, to 
wit: 


*) 


3 United States Circuit Court for the District of Oregon. 


THe NEw ENGLAND MontGaGe Security Company, Plaintiff, 
vs. 


J. F. Groves, Sheriff of Polk County, Oregon; B. P. Cornetivs 
Sheriff of Washington County, Oregon ; Sol. King, Sheriff of Ben- 
ton County, Oregon; G. A. Taylor, Sheriff of Douglas County, 
Oregon; J. R. Campbell, Sheriff of Lane County, Oregon; Wil- 
liam Martin, Sheriff of Umatilla County, Oregon; J. K. Charlton, 
Sheriff of Linn County, Oregon; E. B. Collard, Sheriff of Yam Hill 
County, Oregon; A. L. Saunders, Sheriff of Union County, Oregon, 
Defendants. 


To the judges of the circuit court of the United States for the district 
of Oregon: 

The New England Mortgage Security Company of Windham 
county, State of Connecticut, and a citizen of said county of Wind- 
ham and State of Connecticut, brings this its bill against J. F. 
Groves, sheriff of Polk county, Oregon; B. P. Cornelius, sheriff of 
Washington county, Oregon ; Sol. King, sheriff of Benton county, 
Oregon; G. A. Taylor, sheriff of Douglas county, Oregon; J. R. 
Campbell, sheriff of Lane county, Oregon; William Martin, sheriff 
of Umatilla county, Oregon ; J. KK. Charlton, sheriff of Linn county, 
Oregon; E. B. Collard, sheriff of Yam Hill county, Oregon; A. L. 
Saunders, sheriff of Union county, Oregon, all of whom are citizens 
and residents of the State of Oregon. 

And thereupon your orator complains and says that it is now, and 
during all the times hereinafter named has been, a foreign corpora- 
tion, duly incorporated under and by virtue of the laws of the State 
of Connecticut, resident at Windham county, in said State, and with 
its principal business office at the city of Boston, in Massachusetts, 
and as such is now, and during all the times hereinafter named has 
been, the owner of a large number of promissory notes secured by 
mortgages on Jands in the different counties aforesaid of said State, 
which said mortgages are now, and were prior to the act of the Leg- 
islature of said State, hereinafter referred to and set out, duly re- 
corded in the records of mortgages of real estate for said several and 
respective counties in which said mortgaged lands are situated. 

That your orator, while engaged in its lawful business and in pur- 
suance of its powers, did make various loans of its money to persons, 
residents of and citizens within the State of Oregon, and in accord- 
ance With its rules and the contract of said borrowers did, on mak- 
ing said several loans, take evidences of indebtedness from said bor- 
rowers in the form of promissory notes for the varying amounts so 
loaned, which said notes were generally made payable at the office 
of the Corbin Banking Company in the city of New York, in the 

State of New York, and were in the following form and bore date 


, to 


t 
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and were executed at the post-office address or place of business of 
said borrowers, always in said State of Oregon: 


s—. ——, OREGON, , 18—. 

Value received, on the — day of ——, 1S—, I promise to pay the 
New England Mortgage Security Company, or order, — dollars, 
with interest from date until paid at — per cent. per annum, as per 
coupons attached, at the office of the Corbin Banking Company, 
New York city, New York. Unpaid interest shall bear interest at 
10 per cent. per annum. On failure to pay interest within five days 
after due, the holder may collect principal and interest at once; and 
in case suit is instituted to collect this note or any portion thereof, I 
promise to pay such additional sum as the court may adjudge rea- 
sonable as attorneys’ fees in said suit. This note is secured by first 
mortgage on — acres In county, Oregon. 


sv, om, 


That thereupon, as a security merely for the faithful repayment 
of the said loan, the borrower duly executed to your orator as mort- 
gagee a mortgage upon the real estate in said county then owned 
by such borrower, and your orator took and received into its posses- 
sion at its office in Boston aforesaid all such notes and mortgages, at 
which place they have ever since been continuously and are now so 
held and kept; that the said notes and mortgages are so held and re- 
tained until their maturity and until the borrower desires or should 
make repayment; whereupon they, with proper release and discharge, 
ure seut by post back to New York city or place of payment for the 
purpose of cancellation and collection merely. 

Your orator further shows unto your honors that the said 

4 notes and mortgages were, at and prior to the passage of the 

act of the Legislature of the State of Oregon, hereinafter re- 

ferred to, and now are, the property and assets of your orator, and 

as such were then and are now held and kept by your orator out of 

und from which to pay dividends to its stockholders and its just de- 

mands to its creditors and its lawful taxes and dues to the sover- 

eignty and jurisdiction in which your orator resides and has all 
along been domiciled. 

That all of the said notes and mortgages of your orator were 
taken and executed and actually removed and owned by your 
orator prior to the enactment of said pretended law hereinafter re- 
ferred to, and the said notes and mortgages have at no time been, 
were not then or theretofore, and are not now, rightfully or at all, 
subject to the taxation to which it is sought to subject them, as 
hereinafter shown ; that all of said notes and mortgages herein re- 
ferred to are of differing and varying terms of maturity and do not 
generally accrue until the year 1886. 

And your orator further shows unto your honors that ever since 
and for some few days prior to the passage of said pretended law 
hereinafter referred to it has ceased to do any business in the State 
in loaning its money at all, and that at no time since that date has 
your orator had, neither has it now, any office or place of business 


——— an 


as 
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in said State, and that at no time during the taking of said notes 
and mortgages did it have such office or place of business, but im- 
mediately upon the execution thereof the said Corbin Banking 
Company of New York city aforesaid, through its agent, then, but 
not since said enactment, a resident of this State, withdrew and for- 
warded to your orator, at its office, the said notes and mortgages. 
And your orator further shows that under the law aforesaid the 
said several assessors of said several counties have attempted to 
assess and the said counties have levied taxes against your orator 
upon said mortgage indebtedness, and have taxed and assessed the 
same for the years 1883 and 1884, respectively, in the amounts 
specified herein below in each year and county, respectively: 


} 
; 


County and sheriff. Year. Assessment. | Tax. 

Polk county, J. F. Groves._--. al ala 1883 $25,850 00 $361 90 
Washington county, B. P. Cornelius——..2..-.-----., 1883 2.350 00° 42 30 
menten county, Gel. BitGoccecs cacnws cone cone - 1883 20,400 00 © 346 80 
Douglas county, G. A. Taylor................ ....| 1888 23,300 00 | 466 00 
Lane county, J. R. Campbell ....... ...... ........| 1883 28,900 00 | 462 40 
Umatilla county, Wm. Martin....-. ..---. ..-.....| 1883 34,600 00 | 678 16 
Linn county, J. K. Chariton ...... ...... ...... ....| 1883 39,942 00, 619 10 
Yamhill county, E. B. Collard...2.. ----2. ... 2... | 1883 | 22,675 00 | 396 80 
Union county, A. L. Saunders .....— ...... ........| 1883 9,342 00 | 186 18 

| a mm 
ee i Oe $23,204 00 $324 &6 
Washington county, B. P. Cornelius...--. .....--., 1884 700 00 11 20 
Benton county, Sol. King ...... ....-...---.......; 1884 | 20,400 00 346 80 
Douglas county, G. A. Taylor... 22. -----.-..---| 1884 | 27,300 00 573 30 
Lane county, J. R. Campbell... 2 ------ -------.) 1884 | 30,200 00 483 20 
Umatilla county, Wm, Martin.-..-.-----.-.-...-. 1884) | 34,600 00 &30 40 
Linn county, J. K. Chariton ...... .... ...... ......| 1884 46,120 00 718 86 
Deters GONET, Te By CORE .cnnne cnccun cooncens 1884 | 22,675 00 396 80 
Union county, A. L. Saunders ...... ..-..... .. .---| 1884 | 8,075 00 169 57 

Total for...--.------------ .----------- ----| 1884 | $213,274 00 | $3,854 99 


_——— —_— — — —— ee — — _ ee a re 


That, as your orator is informed, the said assessment for 1884 
for Yamhill county upon $22,675 and said tax of $396.80 so 
levied was so assessed, and by said E. B. Collard, sheriff of Yamhill 
county, as such sheriff, without notice to your orator, and the said 
mortgage indebtedness of your orator for said county was not as- 
sessed by the assesser of said county, but, as your orator is informed 
and believes, the foreign-held mortgages in said county were, under 
instructions of said county or some of its officers, omitted purposely 
from assessment under said law hereinafter referred to, and were 
thereafter attempted to be assessed by said sheriff, as aforesaid. 

And your orator alleges that all of these various defendants have 
now in their hands, as such sheriffs and tax collectors, warrants duly 
issued under the law, presently to be described, for the enforcement 
and collection of the various sums so set out and described as taxes 
for said years, respectively, under said pretended law, against these 
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debts and securities so in manner and form above described and 
owned by your orator, and thereabout your orator avers that these 
defendants have demanded payment of the same and of the whole 
thereof as by the terms and provisions of said pretended law, and 
that they threaten and are about to subject to sale under said pre- 
tended law the said debts and mortgages so owned, held, and re- 
tained by your orator in satisfaction of such and said demands and 
warrants for such alleged taxes. 

And thereabout vour orator says that all of said taxes are levied 
against and demanded of your orator in pursuance of and under 
an act of the Legislature of the State of Oregon, passed at its twelfth 
regular biennial session in the year 1882, entitled An act to define 
the terms, land, and real property for the purposes of taxation, 
which said act was comenal by the Governor of said State on the 
26th day of October, 1882, and is to be found on pages 64, 65, 66, 
and 67 of the session laws for said year. And your orator, further 
complaining, shows unto your honors that the said counties, the said 
assessors, and these defendants have. under said act, treated and 

classified the said debts and mortgages so owned, held, and 
5 retained in Boston, Massachusetts, as aforesaid, by your orator, 

as land or real property situated within the counties represented 
by the said defendants, respectively, and they have now in their hands 
warrants for the said taxes so levied and in said amounts so given ; 
and they are, and each of them is, about to sell all of said debts and 
mortgages of your orator to satisfy said claims for said taxes, 
whereby the value of said debts or notes and mortgages is greatly 
impaired and your orator’s title thereto clouded and attempted 
to be destroved. 

And, further complaining, your orator shows unto your honors 
that the said act was and is invalid and of no effect, for that the 
same was and is in violation of the constitution of the State of 
Oregon and also of the Constitution of the United States, and 
Amendments thereto and thereabout your orator says: 

That said pretended act of the Legislature was never duly or con- 
stitutionally passed by the said Legislative Assembly of the State 
of Oregon, for that by section 15, article 4, of the constitution of said 
State, it is and was at the time of the pretended passage of said act, 
provided that bills for raising revenue shall originate in the house 
of representatives, and your orator avers that the bill for the act 
aforesaid was a bill for raising revenue, and that the same did not 
originate in the house of representatives, but in the senate of the 
said Legislative Assembly; and further, that every bill shall be read 
by sections on three several days in each house, unless, in case of 
emergency, two-thirds of the house where such bill may be pending 
shall, by a vote of yeas and nays, deem it expedient to dispense with 
this rule; and your orator says that the bill for said act was not 
read by sections or otherwise on three several days, nor did any 
exigency occur or appear for dispensing with the rule aforesaid, and 
your orator therefore says that said act never had any force or effect 
as a law of the State of Oregon, and your orator further avers that 
the said act is in violation of said constitution of the State of Oregon 
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for that the said act permits and allows to the citizens of said State, 
and enjoins and directs the assessors of said counties to deduct any 
and all indebtedness, secured or otherwise, they or any citizen may 
owe to any one, and to deduct the same from the assessment anfd 
valuation of their said lands or other resident property, while the 
said act in effect and in intention prohibits your orator and all others 
non-resident to said State, and having only such property as here- 
inbefore alleged, from making any such exemption or deduction ; 
that the said provisions of said law, and the whole thereof, are in 
violation of section 1, article 9, of the said constitution of Oregon, 
for that by means of said deduction of indebtedness on the one 
hand, and the prevention on the other, and for that no deduction or 
indebtediess should be deducted or allowed, the said taxation is not 
equal and uniform and vitiates and avoids equal and uniform taxa- 
tion, and so authorizes and directs certain of the property of resi- 
dents to be exempted from taxation, and certain other of non-resi- 
dents to be taxed. 

And your orator, further complaining, says that the said act was 
and is so in violation of the Constitution of the United States, for the 
following reasons : 

It changes and materially alters the contract rights of your orator, 
under and by virtue of the loans it had made prior to the passage 
of said act (and they were all such), in this, that by such contracts 
the borrowers in all cases were obliged by law to pay the taxes on 
said mortgaged lands, and were not allowed to deduct any indebted- 
ness against the same on account of said loans, and these notes and 
mortgages were then not taxable in this State, whereas now the said 
notes and mortgages are made liable to pay said taxes without any 
right to deduct any indebtedness, and thereby relieving the mort- 
gagors, not only of the burdens they had by law and under laws 
theretofore assumed, but permitting their lands and other property 
to escape and be relieved from taxation by offsetting said indebted- 
ness against said lands and property. 

It undertakes by pure fiction of law, and in the absence of the 
owner and the property, to change the actual situs of these notes and 
mortgages, which, as before alleged, were then and are now held and 
owned and actually _ by your orator in Boston, Massachusetts, 
and thereby the said act attempts to give to the taxing power of said 
State an extra-territorial jurisdiction, and to subject persons and 
property beyond the limits of said State to its sovereignty. 

It impairs all these contracts, out of which these notes and mort- 
gages have come, in this—that it adds new conditions and imposes 
new terms; it takes from one party thereto a beneficial right, and 
confers said right upon the other party thereto, without the consent 
of either, all under the avowed pretense of laying a tax. 

It impairs, and in effect destroys, the negotiable character of ne- 
gotiable promissory notes and other instruments, whenever and as 
svon as they may have been secured by mortgage upon land in this 
State. 

It provides, as the sole remedy for its enforcement, a method 
which itself is unconstitutional, in this—that while nominally assess- 
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ing the mortgagee by the record it subjects to sale the indebtedness 
of the mortgagor, the ownership of which may have passed out of 
the mortgagee at the time of such assessment, or subsequently to 
innocent purchasers; and, further, in this—that it attempts to subject 
to sale the debt which exists independent of the mortgage, and 
which is in no sense necessary or, by said act, an estate or interest 
in said mortgage or said mortgaged lands. 

It undertakes to tax here these notes and mortgages so held, 
owned, and kept in Boston, Massachusetts, aforesaid, and which 
by the comity of nations and States are properly taxable, and only 
taxable there, and which are so taxed there. 

It impairs the obligations of contracts by subjecting the security 
to a lien, as well as by attempting to subject the debt to the same 
lien, in the hands of the debtor. 

It involves a taking away of property without due process of law, 
there being no process of law provided by this act, or by any other 
act or law, whereby a debt, together with the relative mortgage, may 

be sold in the same manner and with like effect that real 
6 property or land is sold for payment of taxes, and no such pro- 

cess of law is in the nature of things possible, and any sale 
of debts or mortgages under said act must be necessarily without 
the secured opportunity of redemption provided for by law in the 
ease of land sold for taxes, and in this, further, that after sale it 
denies to the purchaser or the former owner any right of action or 
suit upon said debt or mortgage for the period of two years and 
more, and, after redemption is lost or the time expires, affords no 
defense or protection to the mortgagor against double payment of 
said demand or claim of the mortgagee and said purchaser. 

And, further complaining, your orator shows unto your honors 
that this act is in violation of the constitution of the Stateof Oregon, 
for that it distinguishes secured from unsecured promissory notes, 
and in effect makes the one taxable while relieving the other. 

It involves a double taxation of property, which is arbitrarily and 
unnecessarily imposed upon non-residents, and to relieve resident 
debtors. 

It distinguishes mortgages over land situated in no more than 
one county from other mortgages, and thus destroys uniformity and 
equality of taxation, and also contravenes section 23, article 4, of 
the constitution, prohibiting special or local laws for the assessment 
or collection of taxes. 

It contravenes section 22 of said article 4 by enacting that debts 
and mortgages may be sold in like manner and with like effect as 
land is sold for the payment of taxes. : 

For these, and other reasons to be shown, your orator says that this 
tax law, if properly passed, was and isin violation of the Constitu- 
tion of the United States and of the constitution of the State of 
Oregon. 

And your orator further avers and charges that in the assessment 
of the said taxes against your orator the said notes and mortgages 
securing them are, and have been, assessed in the several counties 
aforesaid at the amount and valuation of the nominal face value 
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of the debt and at the amount which the mortgage is given to 
secure, and the said sheriffs of said respective counties are threaten- 
ing to and are about to collect the taxes so assessed under said war- 
rants now in their hands, respectively, for the collection thereof, but 
your orator avers that in each and all of said counties aforesaid the 
lands thereiii were only assessed at one-third of their value, and 
that the result thereof is unjust, unequal, and not uniform taxation, 
and causes real property, other than mortgages, to pay one-third 
only of the actual amount which it ought to pay and the said 
mortgages to pay two-thirds more than they ought to pay; and fur- 
ther, that under the same law the said assessors have assessed said 
taxes upon said mortgages at one rule of value and upon the lands 
mortgaged at another and different rule of value. 

And forasmuch as your orator is without any adequate or ap- 
propriate remedy, save in a court of equity, where all such matters 
are properly cognizable and relievable, and in order to prevent a 
multiplicity of suits and actions to try and determine exactly the 
questions presented by this bill, your orator humbly prays for a 
writ of injunction pendente lite against each and all of the defend- 
ants, to wit: J. I’. Groves, sheriff of Polk county, Oregon; B. P. 
Cornelius, sheriff of Washington county, Oregon ; Sol. King, sheriff 
of Benton county, Oregon; G. A. Taylor, sheriff of Douglas county, 
Oregon; J. R. Campbell, sheriffof Lane county, Oregon; Wllliam 
Martin, sheriff of Umatilla county, Oregon; J. K. Charlton, sheriff 
of Linn county, Oregon ; E. B. Collard, sheriff of Yam Hill county, 
Oregon; A. L. Saunders, sheriff of Union county, Oregon; and 
that upon the final hearing of this cause said injunction may be 
made perpetual, enjoining them, and each of them, and all persons 
acting under them, from collecting or proceeding to collect all and 
each of said amounts or sums of money so demanded as aforesaid 
from your orator as taxes; that the collection of the same may be 
forever enjoined, prohibited, and prevented, and that your honors | 
will be graciously pleased to decree, in the event of determining that 
the said mortgage tax law is not open to the constitutional objec- 
tions made, and that the mode of so assessing said property and 
levying said taxes does not render the whole of said assessment void, - 
and the whole of said taxes not collectible or capable of segregation 
from any legal amount that might otherwise — been due, that 
the taxes assessed upon the property of your orator are assessed in 
undue proportion; that said defendants, and each of them, be en- 
joined from collecting any greater part of said tax assessed than 
your honors shall determine to be just and proper, if the same be 
not thereby void; and further, that the said J. F. Groves, sheriff of 
Polk county, Oregon ; B. P. Cornelius, sheriff of Washington county, 
Oregon; Sol. King, sheriff of Benton county, Oregon; G. A. Taylor, 
sheriff of Douglas county, Oregon ; J. R. Campbell, sheriff of Lane 
county, Oregon ; William Martin, sheriff of Umatilla county, Oregon ; 
J. K. Charlton, sheriff of Linn county, Oregon; E. B. Collard, sheriff 
of Yam Hill county, Oregon ; A. L.Saunders, sheriff of Union county, 
Oregon, may, upon their several and respective corporal oaths, ac- 
cording to the best and utmost of their several and respective knowl- 
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edge, remembrance, information, and belief, full, true, perfect, and 
distinct answer make to all and singular the matters aforesaid, 
and that as fully and particularly as if the same were here repeated, 
and they thereunta severally and respectively distinctly interro- 
gated, and more especially that the said defendants, J. F. Groves, 
sheriff of Polk county, Oregon ; B. P. Cornelius, sheriff of Washing- 
ton county, Oregon; Sol. King, sheriff of Benton county, Oregon ; 
G. A. Taylor, sheriff of Douglas county, Oregon; J. R. Campbell, 
sheriff of Lane county, Oregon ; William Martin, sheriff of Umatilla 
county, Oregon; J. K. Charlton, sheriff of Linn county, Oregon ; 
E. B. Collard, sheriff of Yam Hill county, Oregon ; A. L. Saunders, 
sheriff of Union county, Oregon, and each of them, may, in manner 
aforesaid, answer and set forth whether— | 


First. The taxes assessed in the county of which you are the 
sheriff were not assessed upon the basis of valuing the land and 
improvements thereon in said county at not more than one-third 
of their actual cash value, according to the valuation as fixed in 

rivate sales thereof in the ordinary course of business; and, 
7 if valued at more, what was the actual valuation at which 
such lands are assessed in proportion to the real value there- 
of, or in proportion to the value as agreed upon by parties actually 
buying and selling such lands at private and ordinary sales, and 
whether the valuations upon the assessment-roll of your county 
were the actual values of said land and improvements, or were the 
values thereof as fixed and agreed upon by the purchasers and 
vendors thereof at private sale in the usual aud ordinary course of 
business, and whether or not mortgages on land in vour county are 
assessed and valued atthe amount appearing to be due thereon ; and 
if not, at what valuation are they assessed in proportion to the debt 
secured thereby ? 


Second. Whether the amounts assessed upon mortgages on lands 
in your county are not greater, and in what proportion greater in 
respect to the debt secured thereby, than the amounts assessed upen 
lands in your county bear to the real and actual cash value of said 
lands, or to the agreed value as fixed and made by purchasers and 
vendors thereof at private sales in the usual and collaens course of 
business. 


Third. Whether it is not true, according to your best knowledge, 
that mortgages upon lands in your county are assessed and valued 
at a higher valuation, and what valuation relatively, than the lands 
in said county on the assessment-roll thereof, and whether this 
undervaluation of lands by your assessor is not done advisedly and 
avowedly to prevent your county from paying a relatively greater 
proportion of its State taxes, and to make and require mortgages to 
pay relatively a greater proportion of all taxes than lands. 


Fourth. Whether it is not true that the parties owing these mort- 
gages and any indebtedness, without reference to where it may be 
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held or owned, do not regularly deduct from their assessable prop- 
erty and the valuation of their mortgaged lands and all other prop- 
erty all such indebtedness at its face value, and whether or not such 
deduction does not regularly and intentionally remove from the 
burdens of taxation property of said debtors of three times the value 
of said indebtedness, including much other property not mortgaged, 
and of this particularly and in detail. 

And may it please your honors to grant unto your orator the 
most gracious writ of subpcena of the United States of America, to 
be issued out of this honorable court, under seal thereof, addressed 
to the said defendants, J. F. Groves, sheriff of Polk county, Oregon ; 
B. P. Cornelius, sheriff of Washington county, Oregon; Sol. King, 
sheriff of Benton county, Oregon; G. A. Taylor, sheriff of Douglas 
county, Oregon; J. R. Campbell, sheriff of Lane county, Oregon; 
William Martin, sheriff of Umatilla county, Oregon; J. K. Charlton, 
sheriff of Linn county, Oregon; E. B. Collard, sheriff of Yam Hill 
county, Oregon; A. L. Saunders, sheriff of Union county, Oregon, 
commanding the said defendants and each of them to be and appear 
before your honors in this honorable court at a time and place and 
under a penalty therein stated, and then and there full, true, and 
perfect answer to make to the said interrogatories addressed to them 
and each of them, and to all and singular the premises and matters 
in the bill of complaint contained, and to stand to, perform, and 
abide by such order and decree as your honors shall see fit to make 
in the premises, and that your honors will be graciously pleased to 
grant the specific relief hereinbefore prayed for, and for such other 
and further and different relief as to your honors shall seem meet 
with equity and justice and as may appertain to the practice of this 
honorable court. 

W. D. FENTON, 
STOTT & STOTT, 
Solicitors and Attorneys for Plaintiff. 


The defendants, J. F. Groves, sheriff of Polk county, Oregon ; B 
P. Cornelius, sheriff of Washington county, Oregon; Sol. King, 
sheriff of Benton county, Oregon; G. A. Taylor, sheriff of Douglas 
county, Oregon; J. R. Campbell, sheriff of Lane county, Oregon; 
William Martin, sheriff of Umatilla county, Oregon; J. K. Charlton, 
sheriff of Linn county, Oregon; E. B. Collard, sheriff of Yam Hill 
county, Oregon; A. L. Saunders, sheriff of Union county, Oregon, 
are hereby required to answer the interrogatories numbered, respect- 
ively, first, second, third, fourth. 

W. D. FENTON, 
STOTT & STOTT, 
Solicitors and Attorneus for Plaintiff. 


Unirep States oF AMERICA, District of Oregon: 
I, W. D. Fenton, being first duly sworn, depose and say that I 


have read the foregoing bill of complaint and know its conten‘s, 
and that the same is true, except as to those matters therein stated 


J. F. GROVES, SHERIFF, &C., ET AL. 11 


on information and belief, and as to those matters therein stated on 
information and belief I believe it to be true; and I further say that 
I am attorney for plaintiff in this State and one of its attorneys 
herein; that plaintiff is a foreign corporation, and that the reason I 
make this verification is that plaintiff has no agent or attorney-in- 
fact as such in this State, and that none of its officers authorized to 
verify the same are now within the State of Oregon. 
W. D. FENTON. 


Subscribed and sworn to before me this 6th day of May, A. D. 
1885. 
[ NOTARIAL SEAL. ] FRANK W. FENTON, 
Notary Public for Oregon. 


Endorsed: Filed May 6, 1885. R. H. Lamson, clerk. 


8 And afterwards. to wit, on the 6th day of May, 1885, there 
was issued out of said court a restraining order in this cause 
in words and figures as follows, to wit: 


a) In the Cireuit Court of the United States for the District of 
Oregon. 


wR, 


THe New ENGLAND MORTGAGE SECURITY COMPANY 
No. 1140. 
J. F. Groves ef al. 


May 6, 1885. 

Upon reading and filing the bill mm the above-entitled cause and 
hearing Mr. Raleigh Stott and Mr. W. D. Fenton, of counsel for the 
complainant, it is ordered that the above-named defendants doappear 
before this court at the United States court-room, in Portland, in 
said district, on Monday, May 18, 1885, provided a copy of said bill 
and of this order be served upon each of them at least ten days be- 
fore said day, if it be a court day, or else on the court day next fol- 
lowing, at ten o'clock a. m. of said day, then and there to show 
cause, if any, why a provisional injunction should not issue herein 
according to the prayer of the bill in that behalf. 

And it is further ordered that, in the meantime and until the fur- 
ther order of the court herein, the said defendants and each of them, 
their agents and servants, be, and they hereby are, severally re- 
strained from doing any of the acts complained of in said bill. 

(Signed) DEADY, J. 


Endorsed: Filed May 6, 1885. R. H. Lamson, clerk. 
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10 And afterwards, to wit, on the 25th day of May, 1885, there 
_ was duly filed in said court appearances for defendants in 
this cause in words and figures as follows, to wit: 


103 In the Circuit Court of the United States for the District of 
Oregon. 


THe New ENGLAND MortGAGE Security CoMPANY 
vs. | No. —. 
J. F. Groves, Sheriff, et al. 


To the clerk of the above-entitled court: 


You will please enter my appearance as solicitors in the above- 
entitled cause for the defendant, FE: P. Collard. 
H. HURLEY, L. LAUGHARY &« 
GEO. E. CHAMBERLIN, 
Sol. for E. B. Collard. 


Endorsed : Filed and entered May 25,1885. R. H. Lamson, clerk. 


11 In the Cireuit Court of the United States for the District of 
Oregon. 


THe New ENGLAND MortGAGE SECURITY Company } 
vs. { No. —. 


J. F. Groves et al. 


To the clerk of the above-entitled court: 

You will please enter my appearance as solicitors in the above- 
entitled cause for the defendants, J. F. Groves, B. P. Cornelius, Sol. 
King, Wm. Martin, & J. K. Charlton. 

R.S.STRAHAN & JNO. BURNETT, 
Alt’ys for said Def’ts. 


Endorsed: Filed May 25,1885. R.H. Lamson, clerk. 
12 In the Cireuit Court of the United States for the District of | 


Oregon. 


THe New ENGLAND MortTGaGe Security COMPANY 
vs. No. —. 
J. F. Groves, Sheriff, et a’. 


To the clerk of the above-entitled court: 

You will please enter my appearance as solicitors in the above-. 
entitled cause for the defendants, G. A. Taylor, sheriff of Douglas 
county, Oregon, and J. R. Campbell, sheriff of Lane county, Oregon. 

JAMES F. WATSON, 
Ek. B. WATSON, 
Solicitors for said Defendants. 


Endorsed : Filed and entered May 25,1885. R.H. Lamson, clerk. 


J. F. GROVES, SHERIFF, 4C., ET AL. 13 


13 And afterwards, to wit, on the 25th day of May, 1885, there 
was duly filed in said court.a demurrer in words and figures 
as follows, to wit: 


14 In the Circuit Court of the United States for the District of 
Oregon. 


THE New ENGLAND MortGaGE Security Company of Windham 
County, State of Connecticut, Plaintiff, 


"v8. 
J. F. Groves, Sheriff of Polk County, et al. 


Now on this day comes the defendant, E. B. Collard, sheriff of 
Yam Hill county, by his attorneys, H. Hurley, L. Laughary, and 
Geo. E. Chamberlin, and by protestation, not confessing or acknowl- 
edging al! or any of the matters and things in said bill alleged to 
be true in such manner and form as therein set forth, demurs to said 
complainant’s bill, and for cause thereof showeth : 


First. That said complaint does not state facts sufficient to entitle 
the plaintiff to any relief in this court, or tothe relief prayed for in 
said bill. 


Second. That there is a defect of parties defendant in this, that, 
the county of Yam Hill ought to be joined with E. B. Collard as de- 
fendant in this suit, as said county is a necessary party to a final 
and complete determination of this suit. . 


Third. That the complaint is multifarious, for that it joins and 
unites in the same complaint several and distinct matters of com- 
plaint that have no connection with each other; each of said de- 
fendants is acting separately and under distinct warrants, and no 
combination or common purpose is shown or charged in said com- 
plaint, and there is no privity between the said defendants or either 
of them. 


Fourth. The cause of said suit being several and distinct with re- 
spect to each defendant, the court has not jurisdiction of the subject- 
matter thereof in this, that the real amount in controversy in the 
separate cases is less than $500.00, exclusive of costs. 


Fifth. It appears from said complaint that there is nothing 
15 but error or Hilegality charged in making said assessments, 

and the valuation of the property described in said complaint 
by the assessor, and, there being no fraud charged, this court has no 
jurisdiction to correct mere error or illegality in appraisements or 
valuation of property. 


Wherefore, and for divers other errors and imperfections, this de- 
fendant demands the judgment of this court whether he shall be 
compelled to make any further or other answer to said bill or any of 
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the matters and things therein contained, and prays to be hence 
dismissed with his costs in this behalf. 


I, H. Hurley, hereby certify that in my judgment the foregoing 
demurrer of E. B. Collard, one of the defendants to the bill of com- 
plaint of the plaintiff above named, is well founded in law and 


proper to be filed in this suit. 
H. HURLEY, L. LAUGHARY & 
GEO. E. CHAMBERLIN, 
Att’ys and Solicitors for Def’t, E. B. Collard. 


STATE OF OrEGON, County of Multnomah, ss: 


I, E. B. Collard, being duly sworn, depose and say that I am the 
defendant above named, and that I have examined the above de- 
murrer, and that the same is not made for delay. 


Endorsed: Filed May 25, 1885. R. H. Lamson, clerk. 


16 And afterwards, to wit, on the 30th day of May, 1885, there 
was duly filed in said court an appearance of defendants in 
words and figures as follows, to wit : 


17 In the Cireuit Court of the United States for the District of 
Oregon. 


THe New ENGLAND MortTGAGE Security COMPANY 
vs. No. —. 
J. F. Groves, Sheriff of Polk County, et al. 


To the clerk of the above-entitled court: 


You will please enter my appearance as solicitors ip the above- 
entitled cause for the defendants, A. L. Saunders, sheriff of Union 
county, Oregon, and William Martin, sheriff of Umatilla county, 


Oregon. 
GEARIN & GILBERT. 


Endorsed: Filed and entered May 30, 1885. R. H. Lamson, 
clerk. 


J. F. GROVES, SHERIFF, &C., ET AL. 


t 18 And afterwards, to wit, on the 5th day of June, 1885, there 
was duly filed in said court a demurrer in words and figures 
as follows, to wit: 


19 In the Circuit Court of the United States for the District of 
Oregon. 


Tne NEw Enaianp MortGace Security Company, Plaintiff, 


v8. 
J. F. Groves, Sheriff of Polk County, Oregon; B. P. Cornetivs, 
Sheriff of Washington County, Oregon ; Sol. King, Sheriff of Ben- 


ton County, Oregon; G. A. Taylor, Sheriff of Douglas County, 
Oregon ; J. R. Campbell, Sheriff of Lane County, Oregon ; Wil- 
liam Martin, Sheriff of Umatilla County, Oregon; J. K. Charlton, 
Sheriff of Linn County, Oregon ; E. B. Collard, Sheriff of Yam Hill 
County, Oregon; A. L. Saunders, Sheriff of Union County, Oregon, 
Defendants. 


The demurrer of J. F. Groves, Sol. King, B. P. Cornelius, Wm. Mar- 
tin, and J. K. Charlton, defendants, to the bill of complaint of The 
New England Mortgage Security Company. 
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The defendants, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said complainant’s bill 
to be true in such manner and formn as the same are therein and 
thereby set forth and alleged, do demur thereto, and, for causes of 
f demurrer to the said bill, show that it appears by the said bill that 

the same is exhibited against these defendants and their codefend- 
ants for several distinct matters and causes, in many whereof, as 
appears by the said bill, these defendants are not in any manner, 
jointly, severally, or otherwise, interested or concerned ; by reason of 
which distinct matters the said complainant’s said bill is drawn out 
to a considerable length, and these defendants are compelled to take 
copies of the whole thereof, and, by joining these defendants and 
distinct causes together, which do not depend on each other, 
20 in the said bill, the pleadings, orders, and proceedings in the : 
progress of said suit will be intricate and prolix and these 
defendants be put to unnecessary and unreasonable charges in tak- 
ing copies of the same, although several parts thereof in no way 
relate to or concern them severally; and these defendants, for fur- 
ther cause of demurrer, severally showeth that said complainant 
hath not, by its own showing, made out a case which establishes its 
right to the relief prayed for in said bill, or to any equitable relief 
whatever. 

And, for further causes of demurrer, these defendants show : le 

Ist. That it appears from the said bill of complaint that the com- 
plainant hath a plain, speedy, and adequate remedy at law for the 
grievances set up in said bill. 

2d. In fixing the value of property for the purposes of taxation 
assessors and boards of equalization act judiciously and their decis- | 
ions cannot be attacked collaterally and overthrown in a case where 
they have jurisdiction, unless fraud is shown. 
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3d. In the absence of fraud the writ of review authorized by the 
code of civil procedure is the only mode by which the decisions of 
assessors and boards of equalization fixing the value of property for 
purposes of taxation can be reviewed in this State. 
4th. Equity has no jurisdiction under its general powers to cor- 
rect a merely unequal or unjust assessment where there is a statu- 
tory board that may do so. 
5th. There is a defect of parties defendant, in this, that the coun- 
ties of Polk, Benton, Linn, and Umatilla ought to be joined as 
defendants herein, to the end that a complete determination of said 
controversy may be had. 
6th. The causes of suit being several, separate, and distinct with 
respect to each defendant herein, the court has no jurisdiction of 
the subject-matter thereof, in this, that the real amount in contro- 
versy in the separate cases, as appears by the said bill, is less 
21 than $500, exclusive of costs. 
7th. In no event will equity enjoin the collection of a tax 
until the plaintiff shall have first paid what is actually due. 
R. S. STRAHAN & JNO. BURNETT, 
Attys for J. F. Groves, B. P. Cornelius, Sol. King, 
Wm. Martin, J. K. Charlton. 
GEO. E. CHAMBERLIN, 
Dist. Att'y for Charlton and Groves. 
COX & MINER, For Martin. 


I, R. S. Strahan, one of the attorneys for the defendants named in 
this demurrer, hereby certify that in my opinion the foregoing de- 


murrer is well founded in law. 
R.S. STRAHAN. 


STATE OF OREGON, | 


» 


County of Linn, | 
I, J. kK. Charlton, one of the defendants in the above-entitled suit, 


do depose and say that the foregoing demurrer is interposed in good 


faith and not for the purposes of delay. 


J. K. CHARLTON. 


Subscribed and sworn to before me this June 1, 1885. 
D. ANDREWS, [seat] 
County Clerk of Linn County, Oregon. 


STATE OF OREGON, | 
: 88 
County of Polk, | 


I. J. F. Groves, one of the defendants herein, do depose and say 
that the foregoing demurrer is interposed in good faith and not for 


the purposes of delay. 
J. F. GROVES. 


Subscribed and sworn to before me this June 2, 1885. 
D. W. SEARS, 
Clerk Polk Co., Or. 


J. F. GROVES, SHERIFF, £¢C., ET AL. 17 


STATE OF OREGON, 
County of Benton, 


I, Sol. King, being first duly sworn, say [ am one of the defend- 
ants herein, and that the foregoing demurrer is interposed in good 
. faith and not for purposes of delay. 

SOL. KING. 


22 Subscribed and sworn to before me this June 1, 1885. 
JOHN BURNETT, [seat] 
Notary Public for Oregon. 
STATE OF OREGON, ee 
County of Washington, j 


I, b. P. Cornelius, one of the defendants herein, being first duly 
sworn, do depose and say that the foregoing demurrer is interposed 
in good faith and not for purposes of delay. 


B. P. CORNELIUS, 
Sheriff of Washington: County, Oregon. 


Subscribed and sworn to before me this June 4, 1885. 
J. W. MORGAN, 
Clerk Circuit Court, Washington Co., Or. 


STATE OF OREGON, oie 
County of Umatilla, 


I, William Martin, being first duly sworn, say the annexed and 
foregoing demurrer is interposed in good faith and not for the pur- 


poses, of delay. 
WM. MARTIN. 


Subscribed and sworn to before me this June 5, 1885. 
J.P. BUSHEE, [seat. 
County Clerk. 


Endorsed: Filed June 5, 1885. R. H. Lamson, clerk. 


23 And afterwards, to wit, on the 8th day of June, 1885, there 
was duly filed in said court a separate demurrer of defend- 
ant, J. R. Campbell, in words and figures as follows, to wit: 


24 In the Cireuit Court of the United States for the District of 
Oregon. 


THe New Encianp MortGace Security Company, Plaintiff, 
v8. 
J. F. Groves, Sheriff of Polk County, Oregon, et al. 


The demurrer of J. R. Campbell, defendant to the bill of complaint 
of The New England Mortgage Security Company, complainant. 
This defendaut, by protestation, not confessing or acknowledgin 
all or any of the matters and things in the said complainant's bi 
contained to be true in such manner and form as the same are 
3—1311 
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therein set forth, doth demur thereto, and, for cause of demurrer, 
showeth that it appears by the said bill that the same is exhibited 
against this defendant and his codefendants for several distinct 
matters and causes, in many whereof, as appears by the said bill, 
this defendant is not in any manner interested or concerned ; by 
reason of which distinct matters the said complainant’s said bill is 
drawn out to a considerable length and this defendant is compelled 
to take a copy of the whole thereof, and, by joining this defendant 
and distinct matters together, which do not depend on each other, 
in the said bill, the pleadings, orders, and proceedings, will in the 
progress of s aid suit be intricate and prolix and this defendant 
put to unreasonable and unnecessary charges in taking copies of 
the same, although several parts thereof in no way relate to or con- 
eernhim:; and this defendant, for further cause of demurrer,showeth 
that the said complainant hath not by its own showing made out a 
‘ase Which establishes its right to the relief prayed for in said bill 
or to any equitable relief whatever, in this— 

1. That it appears from said bill that complainant has a plain, 
speedy, and adequate remedy at law for the grievances set up in 

said bill. 
25 2. That it does not appear from said bill of complaint that 
the s aid complainant has ever offered to pay or tendered to 
the several defendants therein named the taxes actually due and 
which it was its duty to pay. 

3. That it does not appear from said bill that any of the taxes 
therein described were or are wrongfully assessed or demanded. 

4. That complainant does not by its said bill show any right or 
title to any injunction or other relief against this defendant, and the 
said defendant, for further cause of demurrer, showeth that Lane 
county appears by said bill to be a necessary party to said suit and 
is not made a party thereto. W herefore, and for divers other defects 
and causes of demurrer appearing in the said complainant’s said bill, 
this defendant doth demur thereto, and humbly demands the judg- 
ment of this honorable court whether he shall be compelled to make 
any answer to the said bill, and prays to be hence dismissed with 
his reasonable costs in this behalf most wrongfully sustained. 

JAMES F. WATSON, 
Kk. B. WATSON, 
Solicitors for J. R. Campbell, Sheriff of 
Lane County, Defendant. 


I, James F. Watson, one of the attorneys for the defendant, J. R. 
Campbell, hereby certify that in my opinion the foregoing demurrer 
is well founded in law. 
JAMES F. WATSON, 
Attorney for J. R. Campbell, Defendant. 
STATE OF OREGON, ai 
Lane County, — | 


I, J. R. Campbell, one of defendants herein, being duly sworn, sav 
the foregoing demurrer is not interposed for delay. 


J. R. CAMPBELL. 


— 


J. F. GROVES, SHERIFF, &¢., ET AL. 19 


Subscribed and sworn to before me this May 30, 1885. 
GEO. S. WASHBURNE, 
County Judge for Lane County, Oregon. 


Endorsed : Filed June 8, 1885. R. H. Lamson, clerk. 


26 And afterwards, to wit, on the 8th day of June, 1885, there 
was duly filed in said court a separate demurrer — G. A. 
Taylor, defendant, in words and figures as follows, to wit: 


27 In the Circuit Court of the United States for the District of 
Oregon. 


THe New ENGLAND MortTGAGE SEcuRITY COMPANY 
vs. 


J. F. Groves, Sheriff of Polk County, Oregon, et al. 


The demurrer of G. A. Taylor, defendant, to the bill of complaint 
of the New England Mortgage Security Company, complainant. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said complainant’s bill 
contained to be true in such manner and form as the same are 
therein contained and set forth, doth demur thereto, and, for cause 
of demurrer, showeth that it appears by the said bill that the same 
is exhibited against this defendant and his codefendants for several 
distinct matters and causes, in many whereof, as appears by the said 
bill, this defendant is not in any manner interested or concerned ; 
by reason of which distinct matters the said complainant’s bill is 
drawn out to a considerable length and this defendant is compelled 
to take a copy of the whole thereof, and, by joining this defendant 
and distinct matters together, which do not depend on each other, in 
the said bill, the pleadings, orders, and proceedings will in the prog- 
ress of the said suit be intricate and prolix and this defendant put 
to the unreasonable and unnecessary charges in taking copies of the 
same, although several parts thereof in no way relate to or concern 
him: and this defendant, for further cause of demurrer, showeth that 
the said complainant hath not by its own showing made out a case 
which establishes its right to the relief prayed for in said bill or to 
any equitable relief whatever, in this— 

1. That it appears from said biil that complainant has a plain, 
adequate, and speedy remedy at law for the grievances set up in said 

bill. 
28 2. That it does not appear from said bill of complaint 
that the said complainant has ever tendered or offered to pay 
to the several defendants therein named the taxes actually due and 
which it was its duty to pay. 

3. That it does not appear from said bill that any of the taxes 
therein described were or are wrongfully assessed or demanded. 

4. That complainant does not by its said bill show any right or 
title to any injunction or other relief against this defendant; and the 
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said defendant, for further cause of demurrer, showeth that Douglas 
county appears by said bill to be a necessary party to said suit and 
is not made a party thereto. 

Wherefore, and for divers other defects and causes of demurrer ap- 
pearing in the said complainant’s said bill, this defendant doth demur 
thereto and humbly demands the judgment of this honorable court 
whether he shall be compelled to make any answer to the said bill, 
and prays to be hence dismissed with his reasonable costs in this 
behalf f most wrongfully sustained. 

FE. B. WATSON, 


JAMES F. WATSON, 
Solicitors for G. A. Taylor, Sheriff of 
Douglas County, Defendant. 


I, James F. Watson. one of the solicitors for G. A. Taylor, defend- 
ant, hereby certify that in my opinion the foregoing demurrer is 


well founded in law. 
JAMES F. WATSON, 
Attorney for G. A. Taylor, Defendant. 


STaTe OF OREGON, |, 
Douglas County, = 


I, G. A. Taylor, one of the defendants herein, being duly sworn, 
say the foregoing demurrer is not interposed for delay. 


G. A. TAYLOR, 


Subscribed and sworn to before me this June 1, 1885. 
J. S. FITZHUGH, 
County Judge. 


Endorsed: Filed June 8, 1885. R. H. Lamson, clerk. 


29 And afterwards, to wit,on Monday the 13th day of July, 

18585, the same being the 41st judicial day of the regular 
April term of said court—present, the Honorable Matthew P. Deady, 
United States district Judge, presiding—the following proceedings 
were had in said case, to wit: 


30 In the Cireuit Court of the United States for the District of 
Oregon. 


Tue New ENGLAND MortGAGE Security COMPANY 
vs. No. 1140 
J. F. Groves, Sheriff, e¢ al 


JuLy 13, 1885. 


This cause was heard on the order to show cause why a prelim-‘ 
inary injunction should not issue as prayed in the bill, and upon 
the separate demurrers filed by the several defendants to the bill, 
and was argued by Mr. J. W. Whalley, of counsel for complainant, 
and by Mr. “A. HL “Tanner, Mr. J. F. W atson, Mr. R. S. Strahan, Mr. 


> 


a 


J. F. GROVES, SHERIFF, 4C., ET AL. 21 


J. Burnett, Mr. W. B. Gilbert, and Mr. H. Hurley, of counsel for 
the respective defendants ; on consideration whereof it is ordered 
that the motion for a preliminary injunction be, and the same is 
hereby, _ and that said demurrers be, and they are hereby, 
sustained. 


(Signed) cy DEADY, J, 
Endorsed: Filed July 13, 1885. R. H. Lamson, clerk. 


31 And afterwards, to wit, gn the 13th day of July, 1885, there 
was duly filed in said court an opinion by the court, in words 
and figures as follows, to wit: 


a. U.S. Circuit Court, District of Oregon. 


THe New ENGLAND MortTGAGE SECURITY CoMPANY 
v8. LW 
J. F. Groves, Sheriff of Polk County, and Eight No. 1140. 
Others, Sheriffs of Certain Counties. Same. 


Monpay, July 13, 1885. 


(1) Mortgage tax law of 1882. On the question of whether this act of 
the Legislature conforms to the constitution of Oregon, this 
court follows the judgment of the supreine court of the State in 
Mumford v. Sewell, 11 Or, 67, and Crawford v. Linn County, 
Id., 482; and on the question, Is it in conflict with the Consti- 
tution of the United States, the ruling of this court in the Dun- 
dee Mortgage Trust Investment Company v. School District No. 
1,19 Feb. Rep., 359, and 21 Jd., 151, is followed. 

(2) An act for raising revenue. The mortgage tax law does not levy 
any tax or raise any revenue, but only provides that when a tax 
is levied or a revenue raised that mortgages shall contribute 
thereto as land. 

(3) Unequal assessments. Where the law requires that mortgages shall 
he valued for taxation at their face value and all lands at 
their “true cash value,” and the assessor of a county willfully 
and uniformly values the mortgages on lands therein at their 
face value, and the lands therein at only one-third of their cash 
value, such assessment is illegal, and the | yea of the two- 
thirds of the tax thereby imposed on said mortgages may be 
enjoined. | 

(4) Tender of payment of tax. A suit to enjoin the collection of a tax 
cannot be maintained in the courts of the United States, unless 
it appears that the plaintiff has paid or offered to pay so much 
of such tax as he concedes to be due or as may be shown that 
he ought to pay. 


Deapy, J.: 

These suits are brought by the plaintiffs, who are foreign corpor- 
ations, to have the several defendants enjoined, as sheriffs of their 
respective counties, from collecting certain taxes levied by such 
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counties upon sundry mortgages belonging to them, under the act 
of October 26, 1882, (ses. laws, 64), commonly called “the mortgage 
tax law,” by the sale of the same. 

Motions for provisional injunctions on the bills and demurrers 
thereto on the ground of the invalidity of the law and the illegality 
of the tax were argued and submitted together. 

The bills are substantially the same, and from them it appears 
that the first two corporations are formed under the laws of Great 
Britain—the Dundee company having its principal office at the 
burg of Dundee, Scotland, and the London one at London, England ; 
the third is formed under the laws of Connecticut, and has its prin- 
cipal office at Boston, Massachusetts, and each is formed for the pur- 
pose of loaning money in this State on note and mortgage, which 
notes are made payable and kept without the State at such principal 
offices respectively ; that the Dundee company, as assignee of two 
former companies of that place, and in its own right,is the owner of 
$645,317.29 in value of such notes and mortgages for money loaned 
in this State prior to the passage of said act, except $90,000 thereof, 
upon which the varions counties named in its bill levied a tax 
in 1884, amounting to $9,927.52 ; that the Connecticut and London 
companies are the owners of such notes and mortgages for money 
loaned in this State prior to the passage of said act, upon which a 
tux was levied by the several counties named in their respective 
bills for the years 1885 and 1854, as follows: The Connecticut com- 
pany of the value of $207,359.00 in 1885 and of the value of $215,- 
274.00 in 18S4,and the London company of the value of $112.868.00 
in 1883 and of the value of $114,027.00 in 1884—upon the former of 
which a tax has been levied by said counties of $7,414.63, and on 
the latter of $3,914.77. 

The objections made by the bills to the validity of the law and 
the legality of the tax may be summarized as follows: 

(1). The act is void, because passed contrary to the constitution of 
the State,in these particulars: (a) it is an act “ for raising revenue,” 
but originated in the senate instead of the house, contrary to § 18 
of article IV thereof; (4) it was not read by sections on three sev- 
eral days in each house, as required by § 19 of said article; (e) it 
involves double taxation, and distinguishes between secured and 
unsecured notes and one and. two county mortgages, and permits the 
indebtedness of residents to be deducted from their assessments, and 
forbids the same in the case of non-residents, contrary to § 1, article 
IX, thereof; (d) it provides that debts and mortgages may be sold 
for the non-payment of taxes, the same as land; (e) it is a special 
or local law for the assessment and the location of taxes, contrary to 
§ 23 of said article IV; (f) the plaintiff’s mortgages are assessed 
in said counties at the nominal value of the debt secured thereby, 
while the other lands situated therein are assessed at but one-third 
of their value, thereby causing unequal and ununiform taxation of 
the same kind of property, contrary to $ 1 of said article LX. 

(2.) The act is void, because in conflict with the Constitution of 
the United States, in these particulars: (@) it impairs the obligation 
of the contract whereby the mortgagor was to pay all taxes on the 
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note and mortgage, and “in that it undertakes to change the situs 
of notes and mortgages,” which prior to said act were owned and 
held elsewhere than in Oregon; (b) it impairs the negotiability of 
promissory notes secured by mortgage on real property ; (c) the sale 
of the debt and mortgage involves the taking of private property 
without due process of law. . 

(3.) The assessment in Yam Hill county is made or about to be 
made by the sheriff, and is therefore void. 3 

The question of the validity of the act of 1882 was before the su- 
preme court of the State in Mumford v. Sewell, 11 Or., 67, and 
Crawford v. Linn County, Jd., 482, and also before this court in 
Dundee Mortgage Trust Investment Company v. School District 
No. 1,19 Fed. Rep., 359, and 21 /d., 151. 

In the cases decided in the State court it was held: 

(1) The State may tax a mortgage in the county where recorded 
without reference to the residence of the owner; (2) an act author- 
izing such a tax does not impair the obligation of any contract be- 
tween the mortgagor and the mortgagee ; (3) the original bill on file 
in the secretary of state's office shows that the act was read on three 
several days as required by § 19 of article IV of the State constitu- 
tion, and that is sufficient; (4) the act is not in conflict with § 1 of 
article IX nor § 32 of article 1 thereof, concerning uniformity and 
equality of taxation, and does not exempt two county mortgages 
from taxation, but leaves then subject thereto under previously ex- 
isting laws; (5) the Legislature may fix the situs of personal prop- 
erty for the purpose of taxation without violating the provision of 
the State constitution concerning equality of taxation ; (6) the phrase 
“special law,” as used in § 23 of article LV of the State constitution, 
is synonymous with “ private law,” and whether a law is public or 
private depends on the subject-matter ; and (7) the act in question 
is a public one and therefore not a private or “ special” one. 

In the case before this court it was held: 

(1) Equity has jurisdiction to enjoin the collection of a tax levied 
under an invalid law when necessary to prevent a multiplicity of 
suits; (2) the act in question does not impair the obligation of any 
contract between a mortgagor and mortgagee concerning the pay- 
ment of the tax on the mortgaged premises or the debt secured 
thereby ; the State is no party to ah: contract, and its power to 
impose and collect taxes on persons, property, and business within 
its jurisdiction cannot be affected or restrained thereby ; (3) the 
State may, so long as it does not trench on the Constitution of the 

United States, tax all persons, property, and business within its 
jurisdiction or reach, and whether any person, property, or business 
is within its jurisdiction is not a Federal question and must be de- 
termined by the State for itself. , 

This court also held in that case that the act was void, because in 
conflict with § 1 of article 1X of the State constitution requiring uni- 
formity in assessment for taxation, and also that the act was a spe- 
cial one and therefore void, because in conflict with subdivision 10 
of § 23 of article IV thereof, and that the enforcement by the State 
of a tax levied under such an act is a deprivation of property with- 
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out due process of law, contrary to § 1 of the XIV Amendment to 
the Constitution of the United States. 

This court will follow the decisions of the State court touching 
the validity of this act, when compared with the constitution of the 
State, and therefore all objections to the enforcement of this tax on 
that ground are out of place, and will be overruled without further 
consideration. Greene vs. Neal’s Lessee, 6 Pet., 291; Stone vs. Wis- 
consin, 94 U. S., 181; Town vs. Perkins, Jd., 267; Burgess vs. Selig- 
inan, 107 U.S., 38. 

Conceding, then, that the judgments of the State court, in Mum- 
ford v. Sewell and Crawford v. Linn County, so far as they declare 
the act to be in conformity with the State constitution, furnish the 
rule of decision in this case, and assuming that the rulings here- 
tofore made by this court in Dundee Mortgage T. & I. Company 
v. School District No. 1, so far as the same relate to Federal ques- 
tions, will be followed, there are but two objections to the enforce- 

ment of the tax left for consideration: (1) the act is one for 
33 raising revenue, and therefore void, because it did not origi- 

nate in the house; and (2), admitting the law to be valid, 
the tax is illegal because of the unlawful conduct of the persons who 
made the assessment of property in these various counties, whereby 
the plaintiff’s mortgages are valued and taxed at two-thirds more 
than the lands in the said counties. 

In Mumford v. Sewell, supra, 71, Justice Waldo, speaking for the 
court, said: “Some of us have had considerable doubt whether the 
bill is not properly a bill for raising the revenue, and, therefore, in 
violation of § 18 of article LV of the State constitution, because it 
originated in the senate,” and concludes that the point is not suffi- 
ciently clear, as then advised, to warrant the court in declaring the 
law unconstitutional on that ground. In Crawford v. Linn County 
the point does not seem to have been movted. , 

But I am clear that this is nota bill for raising revenue. True, 
it provides that when revenue is to be raised mortgages shall con- 
tribute thereto as land; but it does not authorize or provide for levy- 
ing any tax or raising a centof revenue. <A bill for raising revenue, 
or a “money bill,” as it was technically called at common law, is a 
bill levying a tax on all or some of the persons, property, or busi- 
ness of the country for a public purpose; and the assessment or list- 
ing and valuation of the polls or property preliminary thereto, and 
all laws regulating the same, are merely measures to secure what 
may be deemed a Just or expedient basis for the levying of a tax or 
‘aising a revenue thereon. 

The Constitution of the United States (§ 7 of article I) contains a 
provision on this subject similar to the one in the State constitution. 
It reads: “All bills for raising revenue shall originate in the House 
of Representatives, but the Senate may propose or concur with amend- 
ments, as on other bills.” 

In speaking of this clause, Story, in his Commentaries on the Con- 
stitution ($ 880), says: “And, indeed, the history of the origin of the 
power, already suggested, abundantly proves that it has been con- 
fined to bills to levy taxes in the strict sense of the words, and has 
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not been understood to extend to bills for other purposes, which may 
incidentally create revenue.” 

By the law in force at the passage of the act of 1882 personal 
property, including debts secured by mortgage, was listed to the 
owner in the county where he lived, and real property in the county 
in which it was situated, and both were required to be assessed for 
taxation at their “ true cash value.” Or. Laws, p. 752. 

By the act of 1882 this proceeding was so far changed that a mort- 
gage on real property and the debt secured thereby is assessed and 
taxed to the owner thereof in the county in which the land lies, and 
is required to be valued at the full amount of such debt, unless the 
property is not, in the judgment of the assessor, worth so much, in 
which case it must be assessed at its “ real cash value.” 

The bills allege that the mortgages of the several plaintiffs are 
assesse? by the assessors in the several counties at the nominal value 
of the debts, while the lands therein are only assessed at one-third of 
their value, thereby causing said lands to pay only one-third of the 
taxes that they ought to pay, and said mortgages two-thirds more 
than they ought to pay, which is not uniform but unequal taxation. 

Upon the strength of the case of Cummings v. National Bank, 
101 U.S., 153, counsel for the plaintiffs insist that this discrimina- 
tion against the plaintiffs’ mortgages renders the assessment illegal. 

In that case the officers charged with the valuation of property for 
taxation in Lucas county, where the bank was located, adopted a 
settled rule or system by which real and ordinary personal property 
was estimated at one-third of its value, and moneyed capital at 
three-fifths of its value, and the State board of equalization increased 
the valuation of the bank shares to their full value. 

The bank paid one-third of the tax and brought suit in the United 
States circuit court against the treasurer to enjoin the collection of 
the remainder. Onconsideration of the case in the Supreme Court, 
where it was taken by appeal, Mr. Justice Miller said that “the bank 
had the same right, oe os the laws and constitution of Ohio, to be 
protected against unjust taxation that any citizen of the State has, 
and, by virtue of its organization under the act of Congress, it can 
go into the courts of the United States to assert that right.” 

The court held that the tax was illegal because the valuation of 
the property not only operated but was intended to operate un- 
equally, in violation of the constitution of the State, which provided 
for the taxation of all property “by a uniform rule,” “according to 
its true value in money,” and for this reason, and not, as claimed by 
counsel for defendants, that the unequal assessment was in violation 
of the act of Congress relating to the taxation of the shares of the 
national banks, it granted the relief and allowed the injunction. 

But counsel for the defendants also insist that these cases are not 
within the rule laid down in Cummings v. National Bank, because 
it does not appear that the unequal assessments here complained of 
were deliberately intended, and also that before the plaintiffs can 
have relief on that ground it must appear that there was some com- 
mon design or fraudulent conspiracy among the assessors of these 
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‘arious counties to make an unequal and illegal assessment to the 
prejudice of the plaintiffs. 

But it is not necessary that there should be any actual conspiracy 
or expressed design to disregard the law in this respect on the part 
of the assessor to render an assessment illegal. Whenever the as- 
sessor of a district of a country as large as one of these counties uni- 
formly estimates real property at only one-third of the value he 
places on mortgages it is impossible to attribute the result to the 
infirmity of human judgment, and the only conclusion possible in 
the premises is that 1t was deliberately and willfully done in pursu- 
ance of a settled purpose or rule on his part, and where the same 
thing occurs in a number of counties in various parts of the State 
it is manifest that the action of the assessors is not only willful and 
deliberate, but that it is the result of a general and weli understood 
custom to substitute this conventional value of real property for 
“the true cash” one, which the statute requires. 

Indeed, the practice is so universal and well known that the court 
might take judicial notice of it and safely assume that there is not 
an acre of land in Oregon that is valued for taxation at more than 
one-half its “true cash value,” and that generally it is not valued at 
more than one-third of such value. Nor is it a sufficient answer to 
this to say, as counsel does, that land in Oregon does not yield an 
income of 6 per centum to its owners on its assessed value, for the 
annual income of land depends not alone or largely on its value, 
but its use and management. 

Probably two-thirds of the taxable land in Oregon is unused, 
except as wild pasture. The owners of this property do not expect 
any income from it, nor are they entitled to any, but they are get- 
ting the benefit, year by year, of its enhancement in value from the 
ceneral growth and improvement of the country, to which they often 
contribute but very little. 

But it is not probable that the money of the country yields an 
income of more than six per centum. Certainly, if it is loaned at 
legal interest and pays the usual taxes, it does not. Then there is 
always a considerable portion of this capital lying idle, but still sub- 
ject to taxation, and yet in the nature of things personal property, 
especially money, is more liable to escape taxation than land, and, 
therefore, it is that in a country governed largely by land-owners 
like Oregon there is more or less undervaluation of land upen the 
specious plea, more understood than expressed, that this is the only 
way to keep even with the money capital of the country and secure 
something like an equality of burdens between them. 

But be this as it may the State scheme of taxation is not based 
on the income derived from property, but its “true cash value,” and, 
therefore, it is useless to institute a comparison between the pro- 
ductiveness of land and money. 

Upon this phase of the case I am inclined to think the plaintiffs 
are entitled to relief against two-thirds of this tax, for if the allega- 
tions in the bills are not sufficient as to the deliberation and uni- 
formity with which the Jand was undervalued by the assessor there 
is no doubt but what they can be truthfully made so. 
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But one of the grounds of demurrer to these bills is that, so far as 
this per of the case is concerned, the plaintiffs are not entitled to 
relief in these suits, because it does not appear that they have paid 
or tendered so much of the tax as it appears they ought to pay. 

This objection is well taken. In State Railway Cases, 92 U.S., 
617, the Supreme Court, in considering this question, say that before 
a party can maintain a suit to enjoin the collection of a tax he 
“must first pay what is conceded to be due, or what can be seen to 
be due, on the face of the bill, or be shown by affidavits, whether 
conceded or not, before the preliminary injunction should be granted. 
The State is not to be thus tied up as to that which there is no con- 
test by lumping it with that which is really contested. If the proper 
officer refuses to receive a part of the tax it must be tendered, and 
tendered without the condition annexed of a receipt in full for all 
taxes assessed. * * * We lay it down with unanimity asa rule 
to govern the courts of the United States in their action in such 
cases.” To the same effect is the ruling in National Bank v. Kim- 
ball, 108 U.S., 733, and in Huntington v. Palmer, 7 Saw., 335. 

The assessment of the plaintiffs’ mortgages for 1884 in Yam Hill 
county is made by the sheriff under § 3 of the old territorial act of 
January 26, 1855 (Or. Laws, p. 769, § 98), which authorized that 
officer to assess and collect a tax on any property which he might 

find had been omitted from the assessment-roll, there being 
34 then no provision in the law for a board of equalization. It 

is suggested that this section was repeaied by the act of Oc- 
tober 25, 1870 (Ses. Laws, 52), constituting the county judge, clerk, 
and assessor a board of equalization, and the suggestion is not with- 
out force. 

It is also maintained that this section is void under the Four- 
teenth Amendment, because it deprives the party affected by the 
assessment of his property without due process of law, in that 
it makes the fiat of the sheriff, without notice to the owner, suf- 
ficient evidence that his property has been omitted from the as- 
sessment-roll, and is of a certain value for the purpose of taxation, 
to which it is thereby made liable without any more to do. 

Under the rule carefully laid down by the Supreme Court in 
Davidson v. New Orleans, 96 U.S., 104, 1 think this point is well 
taken. The listing and valuation of the property is done by the 
sheriff arbitrarily and without notice to the owner, and there is no 
provision for correcting his action in either respect, but the callee- 
tion of the tax follows immediately upon such listing and valuation 
and by the sale of the property if necessary. Nor does § 4 of the 
same act (Or. Laws, p. 769, § 99), which authorizes the sheriff, upon 
application of the party interested, to correct certain errors of the 
assessor, apply to an assessment made by the sheriff under § 3, nor 
would it be sufficient to make it due process of law if it did. The 
party aggrieved would still be without notice of the proceeding until 
the tax was demanded or the property seized for non-payment 
thereof. 

But this proceeding of the sheriff did not and does not excuse the 
plaintiffs from paying the proper tax on their mortgage in this county 
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for the year 1884. Generally it may be said that the levy and collec- 
tion of a tax is a proceeding in invitum, to which the tax-payer is only 
passively a party ; but when he becomes an actor in the matter, and seeks 
the aid of a court of equity to protect him against some threatened 
wrong in the premises, the situation is changed, and the rule applies— 
he whoseeks equity must doequity—which in this case means that the 
plaintiffs must pay or offer to pay whatever they ought to have paid 
if they had been duly assessed in 1884 before they can invoke the 
aid of this court to enjoin the sheriff from collecting the tax upon 
this illegal assessment. 

The motions for injunctions are disallowed and the demurrers 
sustained. 

Mr. John W. Whalley, Mr. W. D. Fenton, Mr. Raleigh Scott, for 
plaintiffs, for whom also a written argument by Mr. Thomas M. 
Cooley was filed. 

Mr. R. S. Strahan, Mr. John Burnett, Mr. A. H. Tanner, Mr. H. 
Hurley, and Mr. William B. Gilbert, for the several defendants. 

(Signed) MATTHEW P. DEADY, 
U. S&S. District Judge, Oregon. 


Endorsed: Filed July 13, 1885. R. H. Lamson, clerk. 


30 And afterwards, to wit, on Wednesday, the 5th day of Au- 

gust, 1885, the same being the 51st judicial day of the regular 
April term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: 


36 In the Cireuit Court of the United States for the District of 
Oregon. 


THe New EnGLtanp MortGaGe Security CoMpANy ) 
Us. 

J. F. Groves, Sheriff of Polk County; B. P. Cornerivs, 
Sheriff of Washington County; Sol. King, Sheriff of 
Benton County; G. A. Taylor, Sheriff of Douglas No. 1140 
County ; J. R. Campbell, Sheriffof Lane County; Wil- { * “ 
lian Martin, Sheriff of Umatilla County: J. K. Charl- 
ton, Sheriff of Linn County: E. b. Collard, Sheriff of 
Yam Hill County, and A. L. Saunders, Sheriffof Union 
County. 


AvcGust 5, 1885. 

Now at this day come the defendants, by Mr. James F. Watson, 
of counsel, and move the court for an order dismissing the bill herein, 
and it appearing that an order was made herein on July 13, 1885, 
sustaining the demurrer to said bill, and that the complainant has 
failed to further plead within the time allowed it, it is therefore 
adjudged and decreed that the bill herein be, and the same is hereby, 
dismissed, and that the defendants do have and recover of and from 
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the complainant their costs and disbursements herein, taxed at $87.50, 
and that they have execution therefor. 


(Signed) DEADY, J. 
Endorsed: Filed and entered August 5, 1886. R. H. Lamson, 
clerk. . 
37 And afterwards, to wit, on the 13th day of August, 1885, 


there was duly filed in said court by defendants a cost bill in 
words and figures as follows, to wit: 


38 In the Circuit Court of the United States for the District of 
Oregon. 


THe New EnGianp MortGace Security Co., Plaintiff, 
v8. No. 1140. 
J. F. Groves et al., Defendants. 


Statement of disbursements claimed in the above-entitled 
cause, Viz: 


CRORE 0 ER occactie cncancce ones cone: seme $6 50 
BINGO TO. ccc ceqecncnns secnconnemniomeningdieninai 
Coste $0 RNS? 6000. coccc cones coneneewctmmeenennin 
DEVIEEE con ccececncenscs coowecsonesuepmmendipaaninn 
DURCTENNG ccwc cccwes cee cesnen sews ot cami etme 
AURCEROTS 120.000 cnc cnn come co on cwce seumeccoceesene - 20 00 
Attorney’s fees for taking — depositions, at $2.50 each-~._- 
EOE SG TED cccceus ghen ene uses conenmmgniiniokineiin 
DISOTS DEB ence cons eccnesccoaccsecesseuenotmemegs 
DISRUSNIES cccc cccncwcceswces cascveseeese ieee nits 
WET. FEES cans cocwnneneccnescesens cemeeieentintbial 
Oust of petatings G6tel® 2.0: conc ncn se co ccewneewewesnens 52 00 


ates 0ntel Chace wwes cone namntmeneinieeiies $78 50 


39 District OF OREGON, 88 : 


I, James F. Watson, being duly sworn, say : I am one of the attor- 
neys for defendant in the above-entitled cause; that the costs and 
disbursements set forth above have been necessarily incurred in the 
prosecution of this suit, and that — is entitled to recover the same 
from the plaintiff. 


JAMES F. WATSON. 


Subscribed and sworn to before me this August 13, 1885. 
| R. H. LAMSON, Clerk. 


[Endorsed :] In the — court of the United States for the district 
of Oregon. , plaintiff, vs. , defendants. Cost bill. 
Filed Aug. 13, 1885. R. H. Lamson, clerk. 
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393 And afterwards, to wit, on the 18th day of September, 1886, 
there was duly filed in said court a bond on appeal in words 
and figures as follows, to wit: 


40 In the Circuit Court of the United States for the District of 
Oregon. 


THe New ENGLAND MortGAGE SECURITY COMPANY 
vs. 
J. F. Groves, Sheriff of Polk County, Oregon, and Others. 


Know all nen by these presents that we, The New England Mort- 
gage Security Co., complainant and principal, and Henry Failing, 
surety, are heid and firmly bound unto J. I. Groves and others, de- 
fendants in this suit, in the sum of one thousand dollars, to be paid 
to the said defendants in this suit, their executors and administra- 
tors; to which payment, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our and each of our 
heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals and dated this 18th day of September, 1886. 

Whereas the above-named complainant, The New England Mort- 
gage Security Company, has appealed to the Supreme Court of the 
United States to reverse the decree in the above-entitled cause by 
the circuit court of the United States for the district of Oregon : 

Now, therefore, the condition of this obligation is such that if the 
above-named complainant shall prosecute said appeal to effect and 
answer all costs adjudged against it if it shall fail to make good its 
plea, then this obligation shall be void ; otherwise to remain in full 


force and virtue. | 
THE NEW ENGLAND MORTGAGE 
SECURITY COMPANY, 
By J. ©. MORELAND, Its Attorney. x . 
HENRY FAILING. L. 8. 


Signed, sealed, and delivered in presence of— 
W. Y. MASTERS. | 
R. H. LAMSON. 


Witnesses to Henry Failing: 
GEO. k. WITHINGTON. 
W. Y. MASTERS. 


Unitep Srates oF AMERICA, | ne 
District of Oregon, ‘eau 


I, Henry Failing, being duly sworn, depose and say that I am one 
of the sureties in the foregoing bond; that I am a resident and free- 
holder within said district, and that I am worth, in property situated 
therein, the sum of two thousand dollars over and above all my just 
debts and liabilities, exclusive of property exempt from execution. 


HENRY FAILING. 


a7 


~ 
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Subscribed and sworn to before me this Sept. 18, 1886. 
. Y. MASTERS, 
Notary Public for Oregon. 


DEADY, J. 


Approved Sept. 18, 1886. 


Filed Sept. 18, 1886. | 
R. H. LAMSON, Clerk. 


41 In the Circuit Court of the United States for the District of 
Oregon. 


Unitep States oF AMERICA, ts 
District of Oregon, 


I, R. H. Lamson, clerk of the circuit court of the United States for 
the district of Oregon, certify that the foregoing is a true copy of the 
record and of all proceedings, including the opinion of the court, in 
the cause in equity entitled The New England Mortgage Security 
Company, complainant, v. J. F. Groves, sheriff of Polk county, Ore- 
gon, et al., defendants, in said circuit court determined. 

In testimony whereof I hereunto subscribe ny name and. affix 
the seal of said circuit court, at Portland, in said district, this Sep- 
tember 25, 1886. 

[Seal United States Circuit Court, Oregon. ] 


R. H. LAMSON, Clerk. 


Endorsed on cover: Oregon C. C. U. S. No. 1311. The New 
England Mortgage Security Company, appellant, vs. J. F. Groves, 
sheriff of Polk county, Oregon, et al. Filed December 16, 1886. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1800. 


No. 1335. 


THE PACIFIC EXPRESS COMPANY, PLAINTIFF IN 
ERROR, 


VS. 


JAMES K. McDOWELL. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF TEXAS. 


FILED OCTOBER 3, 1890. 
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ERROR, 
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF TEXAS. 
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] Caption. 


Pleas in the circuit court of the United States for the eastern district 
of Texas, in the fifth circuit, held at the United States court-rooms, 
in the city of Jefferson, in the district aforesaid, before the Honor- 
able Aleck Boarman, judge ad interim of the United States, dis- 
trict judge for said eastern district of Texas, February 13th, 1890, 
at a regular and stated term of said court, in the year of our Lord 
one thousand eight hundred and ninety. 


In the U.S. Circuit Court, at Jefferson. 
J. K. McDowetL 
vs. No. 314. 
PactFic Express Company. 


Now, on this the 13th day of February, 1890, after the motion in 


_ arrest cf judgment was overruled by the court, comes the defendant 


and prays the court to grant and allow a writ of error in this cause 
to move the same to the honorable Supreme Court of the United 


States for revision, under the act of Congress approved February 25th, 


1889. . 
JNO. W. HOOPER, 7 
BOOKHOUT anp CULBERSON, 
Attorneys for Defendant. 


Endorsed: Filed February 13th, 1890. W. E. Singleton, clerk. 


2 J. K. McDowetL 
v8. No. 314. 
Paciric Express CoMPANY. 


FEBRUARY 131TH, 1890, 


On this day came on to be heard the defendant’s application for 
a writ of error to remove this cause to the Supreme Court of the 
United States for revision, and, the court having considered the same, 
it is ordered and adjudged that said application for writ of error be, 
and the same is hereby, granted. 

It is further ordered that the writ of error bond in this suit be, 
and the same is hereby, fixed at the sum of one thousand dollars 
conditioned as provided by law, and upon this defendant enter 
into such bond within ten days from date, this judgment herei 
shall be, and the same is hereby, superseded. 


ALECK BOARMAN, Judge. 
Endorsed: Filed February 13th, 1890. W. E. Singleton, clerk. 
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3 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judge of 
the circuit court of the United States for the eastern district of 
Texas, at Jefferson, Greeting: 


Because in the record and proceedings, as also in the rendition of 
a judgment of a plea which is in the said circuit court, before you 
or some of you, between James K. McDowell, plaintiff, and The 
Pacific Express Company, defendant, a manifest error hath hap- 
pened, to the great damage of the said Pacific Express Company, as 
by its complaint appears, we being willing that error, if any hath 
been, should be duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, do command you, if jJudg- 
ment be therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error whatof right and according 

to the laws and customs of the United States should be done. 
Witness the Honorable Melville W. 
Seal United States Cireuit Fuller, Chief Justice of the said Supreme 
Court, Eastern District Court, the 13 day of February, in the 
of Texas, at Jefferson. year of our Lord one thousand eight 

hundred and ninety. 
W. Ek. SINGLETON, 
Clerk of the Circuit Court of the United States for the 
Eastern District of Texas, at Jefferson. 


Allowed by— 
ALECK BOARMAN, Judge. 


33 [Endorsed :] # 314. James K. McDowell vs. Pacific Ex- 
press Company. Writ of error. Filed Feb’y 13,’90. W.E. 
Singleton, clerk. 


} Know all men by these presents that we, Pacifie Express 
Company, a corporation, as principal, and , as 
* sureties, are held and firmly bound unto James K. McDowell in the 
full and just sum of one thousand dollars, to be paid to the said 
James K. McDowell, his executors, administrators, or assigns; to 
which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, by these 
presents. 
Sealed with our seals and dated this 13th day of February, in 
the year of our Lord one thousand eight hundred aud ninety. 
Whereas lately, at a circuit court of the United States for the 
eastern district of Texas, at Jefferson, held by the Honorable Aleck 
Boarman, by designation of the circuit judge of the fifth circuit, at 
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the February term, 1890, in a suit depending in said court between 
James K. McDowell, plaintiff, and The Pacific Express Company, de- 
fendant, a judgment was rendered against the said Pacific Express 
Company for the sum of six hundred dollars and all costs of suit, 
and the said Pacific Express Company having obtained a writ of 
error and filed a copy thereof in the clerk’s office of said court to 
reverse the judgment in the aforesaid suit, and a citation directed 
to the said James K. McDowell, citing and admonishing him to be 
and appear at a Supreme Court of the: United States to be holden 
at Washington on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Pacific Express Company shall prosecute said writ of error to effect 
and answer all.damages and costs if it fail to make its plea good, 
then the above obligation to be void ; else to remain in full force and ° 

virtue. 
4} Sealed and delivered in the presence of— 
PACIFIC EXPRESS COMPANY, [sEAt.] 
By C. A. CULBERSON, 
Agent and Attorney. 


T. J. RODGERS. SEAL. 
H. H. SCHLUTER. SEAL. 
W. T. ATKINS. SEAL. | 


Approved by— 


ALECK BOARMAN, Judge. 
Endorsed: Filed February 13th, 1890. W. E. Singleton, clerk. 


5 The United States of America to James K. MeDowell, late of 
Camp county, eastern district of Texas, or his attorneys of 
record, Mesers. George T. Todd and Edward Guthridge, both of 

Marion county, eastern district of Texas, Greeting : 

You are hereby cited and adinonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington 
on the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the eastern district of Texas, holding sessions at Jefferson, Texas, 
wherein James K. McDowell is plaintiff in error and you are de- 
fendant in error, to show cause, if any there be, why the judgment 
rendered against the said plaintiff in error, as in the said writ of error 
mentioned, should not be corrected and why speedy justice should 
not be done to the parties in that behalf. | 

Witness the Honorable Melville W. 
Seal United States Cireuit Fuller, Chief Justice of the Supreme 
Court Eastern District of Court of the United States, this 24 day 
Texas, at Jefferson. of February, in the year of our Lord 
one thousand eight hundred and ninety. 

W. E. SINGLETON, | 

Clerk U.S. Circuit Court, E. D. Texas, at Jefferson. 


On this 25th day of February, in the year of our Lord one thou- 
sand eight hundred and ninety, personally appeared Hal. Singleton 


4 THE PACIFIC EXPRESS CO. VS. JAMES K. MC DOWELL. 


before me, the subscriber, W. E. Singleton, clerk of the United States 
circuit court in and for the eastern district of Texas, at Jefferson, 
and makes oath that he delivered a true copy of the within citation 
to George T. Todd, an attorney of record in the case of James K. 
McDowell vs. Pacific Express Co., No. 314. 


Seal United States Circuit Court, Eastern 
District of Texas, at Jefferson. 


HAL. SINGLETON. 


Sworn to and subscribed the this the 25th day of February, A. D. 
1890, at the city of Jefferson, State of Texas, & of said district. 


66 The United States of America to James K. McDowell, late of 


Camp county, Texas, or his attorneys of record, Geo. T. 

Todd and Edward Guthridge, both of Marion county, Texas, and 

of the Eastern district of Texas, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the 
eastern district of Texas, holding sessions at Jefferson, Texas, wherein 


The Pacific Express Company, a corporation, is plaintiff in error 


and you are defendant in error, to show cause, if any there be, 

why the judgment rendered against the said plaintiff in error, 

as in the said writ of error mentioned, should not be corrected and 

why speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 

Supreme Court of the United States, this 12 day of May, in the year 

of our Lord one thousand eight hundred and ninety. 
ong United States Circuit Court, Eastern ) 
District of Texas, at Jefferson. j 
W. Ek. SINGLETON, 
Clerk U.S. Court £. D. T., at Jefferson. 


On this — day of May, in the year of our Lord one thousand eight 
hundred and ninety, personally appeared before me, the 
subscriber, and makes oath that he delivered a true copy of the within 
citation to Geo. 'T. Todd, one of the attorneys of record of the defend- 
ant in error, James K. McDowell, in the ease of Jas. K. McDowell v. 


The Pacific Express Company. 
HAL. SINGLETON. 


Subscribed and sworn to before me this the 21st day of May, 


1890. 
| W. E. SINGLETON, 
Clerk U.S. Circuit Court, Eastern District of Texas, at Jefferson, 


Me a 
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7 In the Circuit Court of the United States for the Eastern Dis- 
trict of Texas, Holding Sessions at Jefferson, in the Fifth 
Circuit. 
JaMES K. McDoweL. 
v8. 
Tue Paciric Express Company et al. 


To the honorable the circuit court of the United States for the east- 
ern district of Texas, in the fifth circuit, holding sessions at Jeffer- 
son,in the circuit and district aforesaid: ° 


The petition of Janes K. MeDowell, who resides in the county of 
Camp, in the State and eastern district of Texas, and who is herein- 
after styled the plaintiff hereto— 

Complaining of the Pacific Express Company, a corporation char- 
tered, created, and existing under the laws of the State of Nebraska 
and doing business in Texas as an express company and common 
carrier; and also complaining of the said Pacific Express Company ; 
and also complaining of one H. Bullbrook, whose name is otherwise 
unknown to plaintiff, who resides in the county of Rockwall, in the 
State of Texas, but who at the time of the perpetration of the 
wrongs and injuries hereinafter complained of was a resident citizen 
of the county of Camp, in the State and eastern district of Texas; 
und also complaining of the said H. Bullbrook, whose residence is 
and was as last aforesaid, as agent for the said defendant, The Pacific 
Express Company; and also complaining of other persons, whose 
names cannot now be furnished to the court, the said Pacific Express 
Company and the said H. Bullbrook and the said other persons 
being hereinafter designated as defendants to this action. For cause 
of action plaintiff respectfully represents and shows that on and 
before the 2nd day of November, A. D. 1888, the said plaintiff was 
a candidate for the official position of justice of the peace—the same 
being then and there an elective office of honor, profit, trust, and 

emolument under the laws of the State of Texas—in and for 
8 precinct numbered one (1), the same being then and there a 

legally established justice precinct of, in, and for the said 
county of Camp, in the State a eastern district of Texas; that 
said plaintiff was legally qualified and eligible to be a candidate for 
and to be voted for and to be elected to and in all manners and 
things to legally discharge and perform all duties incident and ap- 
vertaining to said office; that on and before the said 2nd day of 
eniehen A. D. 1888, the said plaintiff made legal efforts to be 
elected to said office by addressing the people at public meetings and 
by perfecting political organizations and by other legal methods; 
that the election at which plaintiff was such candidate for said office 
was a general election held legally in the State of Texas and in all 
the counties thereof, including the said county of Camp, on the 6th 
day of November, A. D. 1888; that by reason of the efforts, popu- 
larity, character, standing, and competency of said plaintiff for said 
office a large majority of the qualified voters of said precinct would 
have voted for plaintiff for said office a: said general election; that 
but for the facts hereinafter stated plaintiff would have been elected 
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to said office by a large majority of the votes of the qualified electors 
and voters of said preciuct, which fact was then and there well known 
to all the defendants hereto; that the said Pacific Express Co., 
through and by its officers, agents, employees, and servants, and the 
said Bulbrook, in his individual capacity and as agent for said Pa- 
cific Express Company, and the said other unknown persons and 
parties, well knowing that a large majority of the qualified electors 
and voters of said precinct, in said county, would have voted for 
plaintiff for said office at said general election, did unlaw- 
9 fully—the said Pacific Express Company by and through its 
officers, agents, employés, and servants, and the other de- 
fendants in their joint and several corporeal entities and capacities— 
did unlawfully, on and before the said 6th day of November, A. D. 
1888, and in the county and district aforesaid, and before the expi- 
ration of one year next before the filing hereof, unlawfully, wilfully, 
wickedly, maliciously, wrongfully, and fraudulently conspire, con- 
federate, and combine together to defeat the election of plaintiff to 
said office by unlawful means and methods at said general election, 
and that in order to carry into effect the object of the conspiracy 
aforesaid the said defendant, H. Bullbrook, and the other defendants 
hereto, save and except the Pacific Express Company, on and before 
the day of said general election, and in the precinct, county, and 
district aforesaid, did threaten to take the life of plaintiff should 
plaintiff continue to be a candidate for or be elected to said office, 
and did also, at the time and place aforesaid and within the jurisdie- 
tion of this court, did threaten to take the life of plaintiff as such 
candidate, and did also threaten to take the lives of and to kill, 
murder, and hang the members of the political organizations, both 
individually and in their organized capacities, who and which were 
supporting and advoeating and intended to vote for plaintiff for 
said office at said general election ; and the said defendants did also, 
for the purpose and with the intent aforesaid, at public meetings 
and private gatherings, notify plaintiff and other members of the 
political organizations whereof plaintiff was a member to leave the 
county of Camp aforesaid, and threatened to kill and murder said 
plaintiff and other members of said political organizations with 
death by hanging should plaintiff and other members of said 
political organizations fail to obey the imperial and imperious 
10 decrees and mandates of said defendants, with the exceptions 
aforesaid, and fail and refuse to leave the aforesaid county 
of Camp in compliance therewith; and that said defendants, with the 
exceptions aforesaid, on and before the said 6th day of November, 
A. D. 1888, did other unlawful and violent and wicked and fraudu- 
lent and corrupt things, all of which will be legally proved before 
the court and jury upon trial hereof, in order to carry into effect 
the object of the conspiracy aforesaid and to defeat the election of 
plaintiff by fraud to said office at said general election. 

Plaintiff further alleges that bv reason of the facts hereinbefore 
alleged and by reason of the facts hereinafter alleged, all of which 
facts were done and performed as before, and part of those herein- 
after stated, by said defendants in order to carry into effect the 
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object of the conspiracy aforesaid and to prevent plaintiff by fraud 
from receiving a majority of the votes of the legally qualified 
electors and voters of said precinct, in said county, for said office at 
said general election, it became and was impossible for plaintiff or 
the members of the political organizations to which plaintiff belonged 
to have legal or proper ballots or election tickets, with the name of 
plaintiff thereon as a candidate for said office at said general elec- 
tian, prepared or printed at the town of Pittsburgh, the county-seat 
of Camp county, Texas, or at any other town or place nearer thereto 
than the town of Jefferson, in the county of Marion, in the State and 
eastern district of Texas, a distance of about forty miles by rail. 
Plaintiff further alleges that the defendant The Pacific Express 
Company was, on the 2nd day of November, A. D. 1888, owning, | 
controlling, operating a tine of express route for the carriage 
11 and delivery of such commodities as can be and generally are 
transported and delivered by such companies from the city 
of Jefferson, in the county of Marion, in the State and eastern dis- 
trict of Texas, to the town of Pittsburgh, in the county of Camp, in 
the State and eastern district of Texas, a distance of about 40 miles 
by rail; that said defendants said line of express from Jefferson to 
Pittsburgh aforesaid was carried by railroad transportation. 
Plainuff further alleges that on the said 2nd day of November, 
A. D. 1888, and at the date of the filing hereof, said defendant com- 
pany had and still has branch offices and places of business in the 
city of Jefferson and the town of Pittsburgh aforesaid; that on the 
2nd dav of November, A. D. 1888, one W. E. Singleton forwarded to 
plaintiff and his authorized agents and supporters, at the instance 
of plaintiff and his said agents and under the usual contract for 
speedy and safe transmission and delivery with the said Pacific 
Express Company, its officers, agents, and employés, by the express 
line of said company, from the city of Jefferson to the town of Pitts- 
burgh, acertain package, of the value of ten ($10) dollars, containing 
five thousand (5,000) election tickets, each of which said tickets had 
the name of plaintiff printed thereon as the sole candidate for the 
said office of justice of the peace in and for precinct numbered one 
(1), the same being then and there a legally established justice’s pre- 
cinct in and for Camp county, Texas, and the said office of justice 
of the peace aforesaid being then and there an elective office of 
honor, profit, trust, and emolument, known and recognized as such 
by the laws of the State of Texas; that the perquisites of said office 
amount to about the sum of fifteen hundred ($1,500) dollars per 
year and the term of service two years, and for which office plaintiff 
was then and there a candidate, to be voted for at said general 
12 election for and by the legally qualified electors and voters of 
said precinct, which was then and there a legally established 
voting precinct in the county of Camp aforesaid, at said general 
election, which was legally had at and in the county of Camp and 
at and in ail the counties of and in the State of Texas on the 6th 
day of November, A. D. 1888; that under and by virtue of the con- 
tract made by said Singleton, as the agent for plaintiff, and the said 
Pacific Express Company, by and through its officers, agents, and 
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employés, at the time of the shipment of said package over said 
express route of said defendant company, it become and was the 
duty of the said Pacific Express Company to deliver said package to 
plaintiff, his authorized agents, friends, and political supporters, im- 
mediately after its arrival at the town of Pittsburgh aforesaid ; that 
immediately after the shipment of said package said Singleton ad- 
vised the agents, friends, and political supporters of plaintiff for 
suid office at Pittsburgh that the same had been so shipped over 
the express line of the said Pacifie Express Company; that plain- 
tiff, his agents and supporters, relying upon tie fulfillment of 
the contract so made and entered into by and between said Sin- 
gleton, as agent for plaintiff, and the said Pacific Express Com- 
pany, by and through its officers, agents, and servants, bad reason 
to believe and did believe that said package would be safely deliv- 
ered to the agents, friends, and political supporters of plaintiff at 
Pittsburgh, Texas, by the employés and agents of said defendant 
company at the town of Pittsburgh aforesaid; that although said 
package containing said election tickets arrived at the office of the 
said defendant company at Pittsburgh before the day of said gen- 
eral election, to wit, the said 6th day of November, A. D. 1888, yet 

in consequence of the negligence and fraud of said defendant 
13 company, through its officers, agents, employés, and servants 

at the town of Pittsburgh aforesaid, which negligence and 
fraud was so perpetrated by said company, through its officers, 
agents, employés, and servants at the town of Pittsburgh aforesaid, 
for the unlawful purpose of carrying into effect the object of the 
conspiracy aforesaid, and to defeat.the plaintiff by fraud at said elec- 
tion In said precinct in said county of Camp, the said package was 
not delivered to plaintiff or to any of bis friends, agents, or political 
supporters at the town of Pittsburgh aforesaid before the said 6th 
day of November, A. D. 1888, the day of said general election ; — 
slaintiff would have received a large majority of the votes of the 
Senile qualified electors and voters in said precinct in said county 
of Camp for said office on said day of said general election; that 
plainuff, his friends, agents, and political associates, relying upon 
the contract made by plaintiff, through his agent, W. E. Singleton, . 
at Jefferson, Texas, with the defendant express company, as plain- 
tiff, his agents, friends, and political supporters might lawfully do, 
plaintiff and his agents, friends, and associates waited, expecting the 
delivery of the five thousand election tickets to him and his friends, 
agents, and political associates at Pittsburgh, Camp county, Texas, 
where the same were to be used and voted, until it was too 
late to have printed or procured or distributed any other tickets for 
the use and benefit of plaintiff and his friends and supporters at the 
said election, and he, through his friends and agents, went to the 
office of the defendant company at Pittsburgh just before the said 
election day and demanded said tickets, when and where his said 
agent and political associates was informed by said defendant 
company and its agents, servants, and employés that said tickets 
were there, but had been abstracted and stolen from said office and 
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from the custody of the defendant company’s agents and 
14 employés at Pittsburgh, and that they were unable to deliver 
same and failed and refused to deliver them. 

Plaintiff further alleges that only one local job-printing office ex- 
isted in said town of Pittsburgh, and that said office refused todo any 
printing for plaintiff or his agents, friends, and political supporters, 
and claimed to have been broken up and “ pied” by a mob on the 
night preceding the arrival of said tickets at Pittsburgh; by reason 
whereof plaintiff, through and by one of his friends and agents, was 
compelled to telegraph and also to take the first train to Tyler, in 
Smith county, Texas, and to travel some 75 miles to endeavor to 
replace said tickets, whereby this plaintiffand his agents, friends, 
and supporters had no printed tickets for use at the polls, besides 
being deprived of the assistance of his friends at the polls at said 
general election ; by reason of all of which plaintiff failed to receive a 
majority of the votes of the legally qualified voters of said precinct 
in said county of Camp for said office at said general election, be- 
sides being out of pocket in the sum of $25.00, being the amount 
furnished by him to defray his friends’ expenses to Tyler to at- 
tem pt to substitute said tickets. 

Plaintiff further alleges that the failure of the agents and em- 
ployés of said defendant company to deliver said package of 
election tickets to plaintiff or his agents, frietids, and political 
associates at Pittsburgh, Texas, before the said 6th day of No- 
vember, A. D. 1888, which failure — the result of and in 
order to carry into effect the object of the conspiracy aforesaid and 
to prevent plaintiff by fraud from receiving a majority of the votes 
of the legally qualified electors and voters of said precinct in 
said county for said office at said general election, in pursuance ot 
the object of said conspiracy so made and entered into by and be- 

tween the said defendant company and the other defendants 
15 herein named and alluded to, and was the result of gross and 

willful and criminal negligence and carelessness on the part 
of said defendant company, by and through its officers, agents, em- 
ployés, and servants, and was a breach of the contract so made and 
entered into by and between the said Singleton, as agent for plain- 
tiff, and the said defendant company on the part of said company. 

Plaintiff further alleges that the defendant H. Bullbrook and 
other persons acting in his interest, under his direction, guidance, 
and control, whose names will be furnished to the court and jury 
upon trial hereof, in his individual capacity and as agent for said 
defendant company, he being then and there the local agent of said 
defendant company at the town of Pittsburgh aforesaid, each and 
all of whom was and were then and there acting together, present 
and in concert, aiding abetting, and assisting each other, did, after the 
arrival of said package of said tickets at the’oftice of said defendant 
company at the town of Pittsburgh aforesaid, and for the purpose of 
carrying into effect the object of the conspiracy aforesaid, and of 
preventing plaintiff by fraud from receiving a majority of the votes 
of the legally qualified electors and voters of said precinct for said 
office, in said county of Camp, at said general election, abstract said 
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yvackage of tickets from the office of the defendant company at 
Pittsburgh, Texas, before the day of said general election and after 
the arrival of said package of tickets at the office of the said de- 
fendant company at Pittsburgh, Texas, and destroyed and burned 
the same, so that neither this plaintiff or his agents, supporters, 
friends, and political advocates would have any of said tickets for 
use and distribution to the voters of the said county of Camp on 

the day of said general election ; that the ticket so forwarded 
16 by said Singleton, as agent for plaintiff, was what was known 

as a “ special ticket,” agreed to be supported and voted for by 
a majority of the legally qualified electors and voters of said precinct 
in said county on said day of said general election, and that from 
the facts and circumstances herein named it become and was im- 
possible for plaintiff, his agents, friends, or political supporters, to 
have said tickets duplicated in time for use and distribution and 
voting to and by a majority of the voters of said precinct and county 
on the day of said general election; that the facts herein stated, all 
of which plaintiff is ready to verify upon trial hereof, and no other 
state of facts or circumstances, were the cause of and resulted in the 
failure of plaintiff to receive a majority of the votes of the legally 
qualified electors and voters of said precinct, in said county of Camp, 
for said office on said day of said general election; that all of said 
facts were well known or by reasonable diligence could have been 
known to-the directory and management of the said Pacific Express 
Company. 

By reason of the facts and circumstances herein narrated, plaintiff 
alleges that he has been damaged in the sum of $35.00—$10.00 for 
the value of said tickets and $25.00 expenses to Tyler to attempt to 
substitute the same—besides being deprived of the gratification, 
satisfaction, and legal right and pleasure of having his friends, who 
composed a majority of the legally qualified electors and voters of 
said precinct, in said county of Camp, voting for him, in said pre- 
cinct and county, for said office at said general election, as well as 
having the satisfaction, pleasure, and legal right of gratifying a 
laudable, legal, just,and honorable ambition ; that he has by reason 
of the premises endured great mental suffering, vexation, and anxiety ; 

that he has been humiliated among his friends, neighbors, 
17 and political supporters; that the acts of the defendants 

herein complained of would naturally and have implanted 
a sense of wrong and insult in the breast of this plaintiff, said acts 
herein complained of having been dictated, done, and performed 
from and in a spirit of wilful injustice, and by and from a deliberate 
intention on the part of all of said defendants to vex, annoy, de- 
grade, and insult this plaintiff, to the actual damage of plaintiff in 
the sum of three thousand ($3,000) dollars, to which plaintiff is 
legally entitled by reason of the premises and for which he prays 
judgment against all of said defendants upon trial hereof. 

Wherefore, in view of and by reason of the premises, plaintiff 
pores for citation against each and all of said defendants and for 
egal citation to Marion county, in the eastern district of Texas, to 
the said S. H. McCullough, the local agent of the defendant, The 
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Pacific Express Company, at Jefferson, in the eastern district of 
Texas, and that each and all of said defendants be cited to appear 
and answer hereto, and upon trial hereof that plaintiff do have and 
recover judgment against each and all of said defendants, jointly and 
severally, for the sum of three thousand and thirty-five — 
dollars actual and the sum of fifteen hundred ($1,500) dollars ex- 
emplary damages, to all of which plaintiff is legaily entitled by 
reason of the premises, and for all other relief, general — special, to 
which — may be legally entitled by reason of the premises ; 


and will ever pray, &c. 
EDWARD GUTHRIDGE, 
GEO. T. TODD, 
Att’ys for Plaintiff. 


(Endorsed :) Filed August 16th, 1889. W. E. Singleton, clerk. 


18 In the Circuit Court of the United States for the Eastern 
District of Texas, Holding Sessions at Jefferson, in said 


District. | 
J. K. McDowetr 
THe Pactric Express Company et al. 


And now comes the plaintiff in the above-entitled cause and files 
this his supplemental petition, and, reaftirming all the allegations 
in his original petition in this cause filed, contained, same as herein 
explained, respectfully shows to the court that said plaintiff is a 
resident citizen of the county of Camp, in the State and eastern dis- 
trict of Texas, and that the defendant, The Pacific Express Com- 
pany,is a foreiga corporation, chartered, created, and existing under 
the laws of the State of Nebraska and doing business in Texas, as 
alleged in said original petition, as an express company and com- 
mon carrier, having a local agent at the city of Jefferson, in the 
State and eastern district of Texas, and within the jurisdiction of 
this hon. court, by reason whereof this hon. court, under the statutes 
in such cases made and provided, has jurisdiction to hear and deter- 
mine the matters in controversy in this suit between this plaintiff 
and the defendant, the said Pacific Express Company; that by rea- 
son of the facts alleged and complained of in the original petition 
in this cause filed by this plaintiff the said plaintiff is legally en- 
titled to have and recover judgment for damages to the amount 
and as praved for by plaintiff in said original petition against the 
defendant, the said Pacific Express Company, by reason of the gross 
and willful and criminal negligence and carelessness of said de- 
fendant company, by and through its officers, agents, employés, and 
servants, in failing to deliver the package of election tickets to 
plaintiff or his agents at Pittsburgh, Texas, as set up and charged 
in said original petition, in violation of the contract for the 

speedy and safe transmission and delivery of the same 
19 entered into and made by and between W. E. Singleton, as the 
agent for plaintiff, and the said defendant company at the 
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time such package of election tickets was so shipped at Jefferson, 
Texas, by said Singleton, as such agent for plaintiff, as stated in said 
original petition; and the said defendant company, by and through 
its officers, agents, and employees and servants, by reason of the 
facts alleged in the wor ree petition in this cause filed by plaintiff 
and in manner and form as in said original petition stated, and as 
the result of gross, willful, criminal, and fraudulent negligence and 
carelessness, as in said original petition stated, violated the terms of 
said contract and failed to deliver said package of election tickets 
to plaintiff or his agents after the arrival of the same at Pittsburg, 
Texas, as charged in said original petition; by reason whereof the 
said defendant company became and was and. is legally liable to 
plaintiff for actual and exemplary damages, to the amount and as 
prayed for in said original petition, for such breach of contract, and 
for which damages plaintiff here and now prays judgment against 
said defendant company for such breach of said contract as prayed 
for and to the amount prayed for in plaintiffs original petition. 
Plaintiff further alleges that by a clerical inadvertency judgment 
is erroneously prayed for in said original petition against the other 
persons therein named and alluded-to as defendants thereto, whereas 
in truth and fact such persons, each and all of them, so named and 
alluded to in said petition as such defendants, save and except the 
defendant company, are not proper parties to this suit and, with one 
exception, Bullbrook, had not been served with process therein, and 
are named and alluded to in such original petition as such defend- 
ants for the sole purpose of presenting the narrative of the cause of 
action of plaintiff against said defendant company intelli- 
20 gently and clearly before the court and jury upon trial hereof. 
Wherefore plaintiff hereand now dismisses his said suit against 
each and all of the persons so named and alluded to as defendants 
is said original petition, save and except the defendant, The Pacific 
Express Company; and by reason of the facts alleged in his origi- 
nal petition and by reason of the failure of said defendant company 
to deliver said package of election, tickets to plaintiff or his agents 
at Pittsburg, Texas, in violation of the contract so to do, so made 
and entered into by and between the said Singleton, as agent for 
plaintiff, and the said defendant company at the time of the ship- 
ment of the same at Jefferson, Texas, as set up and charged in said 
original petition, plaintiff, upon trial hereof, prays for judgment for 
damages against the said defendant company to the extent and 
amount prayed for in said original petition, by reason of the premises, 
and for costs of suit and for general relief. 


EDWARD GUTHERIDGE, 
GEO. T. TODD, 
Of Counsel for Plaintiff. 


Endorsed: U.S.C.C. No.314. James K. McDowell vs. The 
Pacific Express Company et als. Dismissed as to parties named in 
original petition and prayed for, &c. Filed September. 19th, 1889. 
W. E. Singleton, clerk. 
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Citation in Circuit Court. 


UnITED STATES OF AMERICA, : 
Eastern District of Texas, at Jefferson. 


21° The President of the United States to the marshal of the 
eastern district of Texas, Greeting : 


You are hereby commanded to suinmon the Pacific Express Com- 
pany, by service on S. H. McCullough, agent of said company, who 
is a resident citizen of the county of Marion, in the eastern district 
of Texas, if to be found therein, to be and appear before the honor- 
able circuit court of the United States, at a court to be holden in 
and for said district at Jefferson on the second Monday, being the 
9th day, of September, A. D. 1889, to answer the petition and com- 
plaint of James K. McDowell, a resident citizen of the county of 
Camp and State of Texas, plaintiff, exhibited and filed in said court 
on the 16th day of August, A. D. 1889 (the file number of said suit 
being U. S. C.C., No. 314), against the Pacific Express Company 
and H. Bullbrook and other persons, defendants, of which petition 
you will serve the said H. McCullough, agent aforesaid, with the 
accompanying certified copy, and also with a true copy of this writ. 

The nature of plaintiff’s demand is as follows, to wit: A suit 
brought for damages in the sum of ($3,035.00) three thousand and 
thirty-five dollars actual and the sum of fifteen hundred ($1,500.00) 
dollars exemplary damages and for general and special relief and 
costs of suit. 

Herein fail not, but have you then and there before said court 
this writ, with your action thereon, showing how you have executed 
the same. 

Witness the Honorable Melville W. Fuller, Chief Justice 
[seaL.] of the Supreme Court of the United States, and the seal of 
the circuit court hereto affixed, at Jefferson, this 17th day 

of August, A. D. 1889, and the 114 vear of our Independence. 


Issue same day. 
W. E. SINGLETON, 
Clerk of the U. 8. Cirendit Court, E. D. T., at Jefferson. 


22 Came to hand August 2Ist, 1889, and executed the same 

day by delivering a true copy of the within citation to S. H. 
McCullough in person, agent of the Pacific Express Company, to- 
gether with a certified copy of plaintiff’s original petition, at Jeffer- 


son, Marion county, Texas. 
J. J. DICKERSON, 
U. 8. Marshal, 
By W. F. SCOTT, Deputy. 


Endorsed: U.S.C. C. No. 314. James K. McDowell vs. Pacific 
Express Company eal. Citation for 8S. H. McCullough, defend- 
ant agent for the Pacific Express Company, Marion county: Issued 
17th day of August, A. D. 1889. W. E. Singleton, clerk. 
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In the United States Circuit Court, at Jefferson, Texas. 


James K. McDoweELi 
vs. 
Paciric Express CoMPANY. | 

Now comes the defendant, The Pacific Express Company, with 
the leave of the court, and amends its answer heretofore filed in 
this case. The said defendant says that this court hath no jurisdic- 
tion to hear and determine this cause, upon which it prays judg- 
ment for the following reasons, to wit: 

Ist. The petition fails to show affirmatively the jurisdiction of the 
court. 

2nd. The facts stated in the petition, if true, show that the plain- 
tiff has not been damaged in the sum exceeding two thousand dol- 
lars, for that actual damages are not recoverable for injury to the 

feelings, whether the action be considered as one in tort or 
23 for breach of contract, there being no allegation of physical 

pain or bodily injury and the remaining claim of thirty-five 
dollars, alleged actual damages, and fifteen hundred dollars, ex- 
emplary damages, being insufficient to confer jurisdiction upon this 
court. 

3rd. The facts stated in the petition, if true, show that the plain- 
tiff had not been damaged in a sum exceeding two thousand dol- 
lars, for that the claim to exemplary damages is insufficient in law, 
because there is no allegation that the acts of Bullbrook were com- 
mitted originally by the direction of the defendant, but, on the con- 
trary, such allegations as are made show the very opposite, and be- 
cause the allegation of plaintiff in’ the supplemental petition, that 
this defendant ratified the acts of Bullbrook by retaining him in 
its employ, is insufficient, for that the facts stated show that the said 
Bylibrook acted beyond the scope of his ageney ; that said acts were 

done in the interest of this defendant or to further any interest of 
this defendant, and that the said acts of Bullbrook were therefore not 
the subject of ratification. 

4th. The allegation in plaintiff's petition of injury to his feelings 
and forexemplary damages were fraudulently and untruthfully made 
for that purpose and with the agreed illegally and fraudulently 
conferring jurisdiction upon this Court; all of which appears upon 
the face of said petition, and which said facts this defendant is 
ready to verify. 

Subject to the foregoing exceptions and pleas to the jurisdiction, 
this defendant comes and says that the plaintiff's petition is not suf- 
ficient in law, and upon this it prays the judgment of the court; 
and, specially excepting thereto, the defendant says that said _peti- 
tion is insufficient in law for the following reasons, to wit: 

Ist. The petition shows that the consignor of the package 

24 was one W. E. Singleton; that the consignee ot the package 
was one J. L. Fore; that the plaintiff herein was not a party 

to the contract of carriage and the defendant owed him no duty, 
nor is there any allegation that defendant knew that plaintiff claimed 
any interest in said package. 
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2nd. The damages alleged to have accrued to plaintiff by reason 
of a supposed injury to his feelings, etc., are too remote and indefi- 
nite; do not naturally arise from a breach of contract of carriage ; 
are not the subject of litigation; were not contemplated by said 
contract, and cannot be recovered as actual damages in this action, 
and, as a consequence, this court is left without jurisdiction in 
amount. ; 

3rd. The petition does net show that the plaintiff was deprived 
of any legal right to which he was entitled. 

4th. The petition shows aflirmatively that the actions uf one Bull- 
brook, alleged to be the agent of the defendant, were beyond the 
scope of hisagency ; were not done in the interest nor for the benefit 
of this defendant, and for which this defendant is not liable for 
exemplary damages. 

And, answering herein, defendant denies all and singular the al-, 
legations in the plaintiff’s petition and puts itself upon the country. 

And, answering herein specially, the defendant shows to. the court 


that it never made any such contract with the plaintiff as is al--"™ 


leged in said petition, and never knew him in any such contract as 
there is alleged, and had no knowledge that plaintiff was interested 
in said package, and this praings owed plaintiff no duty, asacar- / 
rier or otherwise, with referende'to such package as is described in_ 7 
the plaintiff’s petition. a 
And, further specially answering, the defendant says that it sup- 
poses the plaintiff is suing for damages with reference to a package 
committed to defendant by W. E. Singleton on or about November 
the 2nd, 1888, at Jefferson, Texas, and addressed to J. L. 

25 Fore, Pittsburg, Texas; that, if so, plaintiff’s was not a party 
to the contract of carriage and was wholly unknown to de- 
fendant therein ; that, as is alleged in the plaintiff’s petition, the said 
W. E. Singleton put upon the said package and represented to the 
agent at Jefferson that the said package was of the value of ten 
dollars, and the defendant then believed and still believes that such 
was of the true value of said package: but defendant avers that if 
such was not the true aud just value of said package, then the de- 


-fendant says that it was a part and parcel of said contract with Sin- 


gleton, as with all other shippers over its line, by custom and usage, 
with which said Singleton was familiar, that the defendant is not to 
be held liable for any loss or damages except as forwarders only, 
nor for loss or damage of any box, package, or thing for over fifty 
dollars unless the true and just value thereof is stated, and that af 
defendant shall not be liable for any claim of whatever uature aris- 
ing from said contract unless such claim shall be presented in 
writing within sixty days from date of said contract, and defendant 
shows that no such claim has ever been presented to it by plaintiff 
or any person for him. 
And, further specially answering, the defendant says that if it 
ever had committed to its care for carriage the package described 
in plaintiff’s petition, then it says it used all legal and proper dili- 
gence to cvrry and deliver the same to the consignee, and that if 
the same was not duly delivered it was by no fault of the defendant 
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or its agents or employees, either at all or while acting in the scope 
of their employment; that the same care and diligence was used 
with reference to this package as all others of a like kind and char- 
acter, and that if the same were uot delivered or was stolen it was 
not caused by any want of care on the part of defendant or its 
agents and employees. 
26 And, further answering, defendant avers that plaintiff had 
a full supply of election tickets at the election at which he 
was a candidate; that the tickets lost or stolen, if true, were dupli- 
cated at once and in time to be used at the election by plaintiff, and 
were in fact used by him,and that all the legal and qualified voters 
of said county and precinct who desired to do so voted at the said 
election for said office for which the plaintiff was a candidate ; that 
the plaintiff was defeated and his feelings injured and his ambition 
failed of gratification from no fault of the defendant, but from the 
deliberate judgment of the voters of said county and precinct in 
the exercise of their right of suffrage. 

And, further answering specially, this defendant avers that if any 
damages accrued to the consignor or the consignee of the said pack- 
age, under said contract, the same has long since been paid off and 
discharged, for that the value of said package, to wit, ten dollars, 
has been paid to W. E. Singleton, and by a judgment of this court, 
entered in February, 1889, whatever damages accrued to the con- 
signee, J. L. Fore, were awarded him, and said judgment has been 
by the defendant long since fully paid off and satistied. 

The defendant therefore prays that this cause be dismissed for 

vant of jurisdiction ; that the plaintiff take nothing by his suit, 
and that the defendant go hence and recover its costs. 


JOHN W. HOOPER, 
BOOKHOUT ann CULBERSON, 
Alt’ys for Pacific Express Co. 
THe Strate oF Texas, | 
Marion County. j 


C. A. Culberson, being sworn, on oath says that he is the attorney 
and agent for defendant, and that the matter stated in the 
27 foregoing plea and exception to the jurisdiction of the court 
when stated to be true are true, and when stated on informa- 

tion he verily believes to be true. 


C. A. CULBERSON. 


Signed and sworn to this February 10th, 1890. 
W. E. SINGLETON, Clerk. 


Endorsed: U. 8. C. C. No. 314. James K. McDowell vs. The 
Pacific Express Company. Defendant’s 2nd amended answer. Filed 
February 10th, 1890. W. E. Singleton, clerk. ' 
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In U.S. Circuit Court. September Term, 1889. 
JaMEsS K. McDowELL 
\e 314. 


vs. 
Tue Pactric Express Co. et al. 


Now comes the plaintiff and declines to cross the interrogatories 
filed by defendant on the 13th September, after the beginning of 
this term, and says that there is no diligence used by defendants in 
getting the testimony of the witnesses. Plaintiff reserves all legal 
and proper exceptions to the interrogatories. 


GUTHERIDGE anp TODD, 
Att’ys for PU ffs. 


And by way of supplemental petition plaintiff says that the de- 
fendant express company has ratified the action of its agent and 
the defendant, H. Bullbrook, by retaining him in its employment 
as its agent from the date of the injuries complained of in the 
original petition up to the time of filing of this suit, and still so 
retains him, as plaintiff is ready to verify. 


GUTHERIDGE anv TODD, 
PUff’s Attys. 


28 Endorsed: U.S.C. C. No. 314. James K. McDowell vs. 
Pacific Express Company et al. Demurrer a- supnlemental 
petition. Filed September 16th, 1889. W. E. Singleton, clerk. 


JEFFERSON, Texas, February 11th, 1890. 
We, the jury, find for the plaintiff for actual damages one hundred 
dollars. We also find for plaintiff five hundred dollars for exem- 


plary damages—six hundred dollars in all. 
(Signed) F. W. MORLEY, Foreman. 


Endorsed: Verdict. Filed February 11th, 1890. W. E. Single- 
ton, clerk. 


vs. 


James K. McDoweE.i 
# 314. 
Paciric Express Co. 


This day, this cause coming further on to be heard, came all the 
parties thereto, and also came the jury hereinbefore impaneled and 
sworn; and the jury, after hearing more evidence and argument of 
counsel and received the charge of the court, retired from the bar 
of the court to consider of tletmeverdict; and afterwards, on the 
same day, returned into open court their verdict in words and fig- 
ures as follows, to wit: ‘ 

“ JEFFERSON, TEXAS, February 11th, 1890. 


“ We, the jury, find for plaintiff for actual damages one hundred 
dollars. We also find for plaintiff five hundred dollars for exem- 


plary damages—six hundred dollars in all. 
“T. W. MORLEY, Foreman.” 
3—1335 
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29 Wherefore it is considered by the court, ordered and ad- — 
judged and decreed, that the plaintiff, James K. McDowell, do § 
have and recover of and from the defendant, The Pacific Express | 
Company, the sum of one hundred dollars actual damages and the — 
sum of five hundred dollars exemplary damages—six hundred dol- 
lars in all—and all costs in this behalf expended, for which execu- 
tion may issue. 
Further ordered that the officers of the court do have and recover 
of and from the parties herein all costs in this behalf expended, for 
which they can have execution. 


In the U. S. Circuit Court, at Jefferson. February Tenth, 1890. 
J..K. McDoweEt. 
be 314. 


vs. 
Paciric Express Co. 


Be it remembered that on the trial of this cause on this day the 
defendant presented and urged the following exceptions and pleas 
to the jurisdiction, duly sworn to and subscribed, as follows : 

Ist. The petition fails to show affirmatively the jurisdiction of the 
court. | 

2nd. The facts stated in the petition, if true, show that the plain- 
tiff has not been damaged in a sum exceeding two thousand dollars, 
for that actual damages are not recoverable for injury to the feelings, 
whether the action be considered as one in tort or for breach of con- 
tract, there being no allegation of physical pain or bodily injury, 
and the remaining claim of thirty-five dollars alleged. actual dam- 
ages and fifteen hundred dollars exemplary damages being insuffi- 
cient to confer jurisdiction upon this court. 

3rd. The facts stated in the petition, if true, show that the plain- 
tiff has not been damaged in a sum exceeding two thousand dollars, 

for that the claim to exemplary damages is insufficient in 
30 law, because there is no allegation that the acts of Bullbrook 

were committed originally by the direction of this defendant, 
but, on the contrary, such allegations as are made show the very op- 
posite, and because the allegation of plaintiff in the supplemental pe- 
tition, that this defendant ratified the acts of Bul!brook by retaining 
him in its employ, is insufficient, for that the facts stated show that 
the said Bullbrook acted beyond the scope of his agency; that said 
acts were not done in the interest of this defendant or to further any 
interest of this defendant, and the said acts of Bullbrook were 
therefore not the subject of Sussafeebien Mah Laeateaev - 

4th. The allegations in plaintiff’s petition of injury to his feelings 

--- xemplary damages were fraudulently and untruthfully 

the purpose and with the Rigor of illegally and fraudu- 
ferring the jurisdiction upon this court; all of which ap- 
n the face of said petition, and which said facts this de- 
ituuau. .3 ready to verify; which said pleas and exceptions and 
each of them were by the court overruled and disallowed ; to which 
ruling of the court the defendant at the time excepted and now here 
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tenders this its bill of exception and prays that the same be ap- 
proved and filed as part of the record in this cause. 
JOHN W. HOOPER, 
BOOKHOUT anp CULBERSON, 
Attorneys for Defendant. 


Approved and allowed February, 1890. 
ALECK BOARMAN, Judge. 


Endorsed: U.S.C. C. No. 314. J. K. MeDowell vs. Pacific Ex- 
press Company. Filed February 13th, 1890. W. E. Singleton, 


clerk. 


31 In the U. S. Circuit Court, at Jefferson. 
J. K. McDoweELu 
# 314. 


me 
Paciric Express CoMPANY. 


Now comes the defendant and moves the court to arrest the judg- 
ment in this cause, rendered on the eleventh day of February, 1890, 
for the following reasons: 

Ist. Becanse under the pleadings, admitting the allegations to be 
true, this court is without jurisdiction to enter the said judgment. 

2nd. Because under the evidence and at the trial it was not dis- 
puted that the plaintiff had paid no part of the $35.00 mentioned in 
his petition for tickets and expenses, and under the law no actual 
damages of any kind were shown. 


JOHN W. HOOPER, 
BOOKHOUT anp CULBERSON, 
Attorneys for Defendant. 


Endorsed: U.S. C.C. No. 314. J. K. McDowell vs. Pacific Ex- 
press Co. Motion in arrest of judgment. Filed February 12th, 
1890. W. E. Singleton, clerk. 


J. K. McDoweti 
v3. # 314. 
Pactric Express COMPANY. 


FEBRUARY 131TH, 1890. 


On this day came on to be heard the defendant’s motion in arrest 
of judgment, and the court, having considered the same, is of the 
opinion that the law is against said motion. 

It is therefore ordered and adjudged by the court that said motion 

in arrest of judgment be, and the same is hereby, overruled ; 


32 to which ruling the defendant excepts. 
ALECK BOARMAN, Judge. 


Endorsed : U.S.C. C. No. 314. James K. McDowell vs. Pacific 
Express Company. Order overruling motion in arrest of judgment. 
Filed February 13th, 1890. W. E. Singleton, clerk. 
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In the U. S. Cireuit Court, at Jefferson. 
J. K. McDowe.. 
\e $14. 


v8. 
Pactric Express CoMPANY. 


Fesruary 12rn, 1590. 


Be it remembered that on this day the defendant’s motion in 
arrest of judgment was presented to the court and urged. The 
court, having considered said motion, overruled same ; to which rul- 
ing of the court the defendant excepts and tenders this its bill of 
exception and prays that the same be approved and filed as part of 
the record in this cause. 

JOHN W. HOOPER, 
BOOKHOUT anp CULBERSON, 
Altorneys for Defendant. 


ALECK BOARMAN, Judge. 


Endorsed: U.S.C. C. No. 314. James K. McDowell vs. Pacific 
Express Company. Defendant’s bill of exception No. 2. Filed 
February 13th, 1890. W. E. Singleton, clerk. 


Approved and allowed. 


In the Supreme Court of the United States. 


Error to United States Circuit Court for the Eastern District of 
Texas. 


33 Paciric Express COMPANY, 
vs. 
JamMEs K. McDoweE 1, Defendant in Error. 


Assignment of 


in Error, 
Errors. 


The plaintiff in error assigns the following as error committed on 


the trial of this cause in the court below: 

First. The court erred in overruling the second plea and excep- 
tion to the jurisdiction of the court below, as shown by bill of ex- 
ception No. 1; which said plea and exception is as follows, to wit; 

“The facts stated in the petition, if true, show that the plaintiff 
had not been damaged in a sum exceeding two thousand dollars, 
for that actual damages are not recoverable for injury to the feelings, 
whether the action be considered as one in tort or for breach of con- 
tract, there being no allegation of physical pain or bodily injury ; 
and the remaining claim of thirty-tive dollars alleged actual dam- 
ages and fifteen hundred dollars exemplary damages being insuffi- 
cient to confer jurisdiction upon this court.” 

Second. The court erred in overruling the third plea and ex- 
ception to the jurisdiction of the court below, as shown by bill 
of exception No. 1; which said plea and. exception is as follows, to 
wit: 

“ The facts stated in the petition, if true, show that the plaintiff 
had not been damaged in a sum exceeding two thousand dollars, 
for that the claim to exemplary damages is insufficient iu law, be- 


seine te eee _ 


‘ iain Mi em a i at ge ~ ’ . 
" ; 9 eo 
. Ars —" 
, a 


J : ae i? 4 
fy ee ee oi Ee aie ae ey 
Cl Cee TO? a, a xy 


THE PACIFIC EXPRESS CO. VS. JAMES K. MC DOWELL. 21 


cause there is no allegation that the acts of Bullbrook were com- 
mitted originally by direction of this defendant, but, on the contrary, 
such allegations as are made show the very opposite; and because 
the allegation of plaintiff in the supplemental petition, “that this 
defendant ratified the acts of Bullbrook by retaining him in its em- 
ploy,” is insufficient, for that the facts stated show that the said 
Bullbrook acted beyond the scope of his agency; that the 
34 said acts were not done in the interest of this defendant, or 
to further any interest of tliis defendant, and the said acts of 
Bullbrook were, therefore, not the subject of ratification.” 

Third. The court erred in overfuling the fourth plea and excep- 
tion to the jurisdiction, as shown by bill of exception No.1; which 
said plea and exception is as follows, to. wit: 

“ The allegations in plajntiff’s petition of injury to his feelings and 
for exemplary damages were fraudulently and untruthfully made 
for the purpose and with the intent of illegally and fraudulently 
conferring jurisdiction upon this court; all of which appears upon 
the face of said petition, and which said facts this defendant is ready 
to verify ;” and for that the court refused to hear evidence upon 
said last plea to the jurisdiction, but peremptorily overruled and 
disallowed it. 

Fourth. The court erred in overruling the motion in arrest of 
judgment made by the plaintiff in error, as shown by bill of excep- 
tion No. 2; which said motion in arrest of judgment is, so far as 
complained of here, as follows, to wit: ! 

” een under the pleadings, admitting the allegation to be 
true, this court is without jurisdiction to enter the said judgment.” 

Wherefore, and by reason of the errors so committed by the court 
below, the plaintiff in error prays this court to reverse the judgment 
of the United States circuit court for the eastern district of Texas in 


this cause. 
JNO. BOOKHOUT anv C. A. CULBERSON, 
Attorneys for Plaintiff in Error in the 
United States Supreme Court. 


Endorsed: U.S.C.C. No.314. Pacific Express Company, plain- 
tiff in error, vs. James K. McDowell, defendant in error. 
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fe rtiificate. 
EASTERN Districr or Texas. 


I, W. kk. Singleton, clerk of the cireuit court of the United States 
for sald eastern distriet of Texas. holding SessIOn “ail ar flerson., ‘Texas, 
do hereby certify the above and foregoing to be a true and correct 
transcript of the record of all the }? rroceedi ngs had in) said court 1) 

‘the cause wherein — IK. MeDowell is plaintiff and The Pacifie 
> Xpress { OMpPALs , Is def ‘hi dant , as the SHithe ily Pears from the files 
and records of said court now remaining in Ivy cus stody and control. 

In testimony whereof IT have 
hereto set my hand and atlixed 

Seal United States Cireuit Court, the seal of said court, at my office, 

astern District of Texas, at in the city of Jefferson, in said 

Jetlerson, district, this 2Zoth day of July, 

A. D. 1S, 


(Signed) W. kk. SINGLETON, 
Clerk U.S. Cirenit Court, E. D. T., at Jetierson. 


| Mndorsed on cover: KE. Texas C. C. U.S. No. 13355. The Pacifie 
| Express Company, plaintiff in error, vs. James K. Me. Dowell. Filed 
| October 3, 1890. 
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THE PACIFIC EXPRESS CO., PLaIntiFF 1n ERROR, 
8, 


JAMES K. McDOWELL, DEFENDANT IN ERROR. 


STATEMENT OF THE CASE. 


On August 16, 1889, the defendant in error filed 
suit in the Circuit Court of the United States for the 
Eastern District of Texas, at Jefferson, against the 
plaintiff in error and H. Bullbrook, and certainother 
defendants not named, plaintiff alleging that Bullbrook 
and the unnamed defendants resided in the Eastern 


District of Texas. That part of the petition which un- 
dertakes to state the cause of action is here set out in 


full and is as follows: 


‘3 


“For cause of action plaintiff respectfully represents 


and shows that on and before the 2nd day of November, 
A. D. 1888, the said plaintiff was a candidate for the 
official position of Justice of the Peace, the same being 
then and there an elective office of honor, profit, trust 
and emolument, under the laws of the State of Texas, 
in and for Precinct No. one (1), the same being then and 
there a legally established justice precinct of, in and for 
the said county of Camp in the State and Eastern Dis- 
trict of Texas. That said plaintiff was legally qualified 
and eligible to be a candidate for, and to be voted for, 
and to be eiected to, and in all manner and things to 
legally discharge and perform all duties incident and 
appertaining to said office. That on and before the said 
2nd day of November, A. D. 1888, the said plaintiff made 
legal efforts to be elected to said office by addressing 
the people at public meetings and by perfecting politi- 
cal organizations and by other legal methods. ' hat the 
election at which plaintiff was such candidate for said 
office was a general election, held legally in the State of 
Texas, and in all the counties thereof, including the 
said county of Camp, on the 6th day of November, 
A. D. 1888. That by reason of the efforts, popularity, 
character, standing and competency of said plaintiff for 


said office, a large majority of the qualified voters of said 
precinct would have voted for plaintiff for said office at 
said general election. That but for the facts hereinafter 
stated plaintiff would have been elected to said office by 
a large majority of the votes of the qualified electors 
and voters of said precinct, which fact was then and 
there well Known to all the defendants hereto. That 


3 


the said Pacific Express Company, through and by its 

officers, agents, employes and servants, and the said 
Bullbrook, in his individual capacity and as agent for 
said Pacific Express Company, and the said unknown — 
persons and parties, well knowing that a large majority 
of the qualified electors and voters of said precinct in 
said county would have voted for plaintiff for said office 
at said general election, the said Pacific Express Com- 
pany, by and through its officers, agents, employes and 
servants, and the other defendants in their joint and 
several corporeal entities and capacities did unlawfully, 
on and before the said 6th day of November, A. D. 1888, 
and in the county and district aforesaid, and before the 
expiration of one year next before the filing hereof, un- 
lawfully, wilfully, wickedly, maliciously, wrongfully | 
and fraudulently conspire, confederate and combine 
together to defeat the election of plaintiff to said office 
by unlawful means and methods at said general elec- 
tion, and that in order to carry into effect the object of 
the conspiracy aforesaid, the said defendant, H. Bull- 
brook, and the other defendants hereto, save and except 
the Pacific Express Company, on and before the day of 
said general election, and in the precinct and county and 
district aforesaid, did threaten to take the life of plain- 
tiff should plaintiff continue to be a candidate for or be 
elected to said office, and did also at the time and place 
aforesaid, and within the jurisdiction of this court, 
threaten to take the life of plaintiff as such candidate, 
and did also threaten to take the lives of and kill, mur- 
der and hang the members of the political organizations, 
both individually and in their organized capacities, who 
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and which were supporting and advocating and intended 
to vote for plaintiff for said office at said general elec- 
tion; and the said defendants did also, for the purpose 
and with the intent aforesaid, at public meetings and 
private gatherings. notify plaintiff and other members 
of the political organizations whereof plaintiff was a 
member to leave the county of Camp aforesaid, and 
threatened to kill and murder said plaintiff and other 
members of said political organization with death by 
hanging should plaintiff and other members of said 
political organizations fail to obey the imperial and 
imperious decrees and mandates of said defendants, 
with the exceptions aforesaid, and fail and refuse to 
leave the aforesaid county of Camp in compliance 
therewith. And that said defendants, with the excep- 
tions aforesaid, on and before the 6th day of November, 
A. D. 1888, did other unlawful and violent and wicked 
and fraudulent and corrupt things, all of which will be 
legally proved before the court and jury upon trial 
hereof in order to carry into effect the object of the con- 
spiracy aforesaid, and to defeat the election of plaintiff — 
by fraud to said office at said general election. 


“ Plaintiff further alleges that by reason of the facts 
hereinbefore alleged and by reason of the facts herein- 
after alleged, all of which facts were done and performed 
as before and part of those hereinafter stated by said 
defendants in order to carry into effect the object of the 
conspiracy aforesaid and to prevent plaintiff by fraud 
from receiving a majority of the votes of the legally 
qualified electors and voters of said precinct in said 
county for said office at said general election, it became 


5 


and was impossible for plaintiff or the members of the 
political organizations to which plaintiff belonged to 
have legal or proper ballots or election tickets, with the 
name of the plaintiff thereon as a candidate for said 
Office at said general election, prepared or printed at the 
town of Pittsburg, the county seat of Camp county, 
Texas, or at any other town or place nearer thereto than 
the town of Jefferson, in the county of Marion, in the 
State and Eastern District of Texas, a distance of about 
forty miles by rail. 

“Plaintiff further alleges that the defendant, the 
Pacific Express Company, was on the 2nd day of 
November, A. D. 1888, owning, controlling and opera- 
ting a line of Express route for the carriage and delivery 
of such commodities as can be and generally are trans- 
ported and delivered by such companies from the city 
of Jefferson in the county of Marion, in the State and 
Eastern District of Texas, to the town of Pittsburg, in 
the county of Camp, in the State and Eastern District 
of Texas, a distance of about forty miles by rail; that 
said defendant’s said line of Express from Jefferson to 
Pittsburg, aforesaid, was carried by railroad transpor- 
tation. 

“Plaintiff further alleges that on the said 2nd day of 
November, A. D. 1888, and at the date of the filing here- 
of, said defendant company had and still has branch 
offices and places of business in the city of Jefferson and 
the town of Pittsburg aforesaid; that on the 2nd day of 
November, A. D. 1888, one W. E. Singleton, forwarded 
to plaintiff and his authorized agents and supporters, 
at the instance of plaintiff and his said agents, and under 
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the usual contract for speedy and safe transmission and 
delivery, with the said Pacific Express Company, its offi- 
cers, agents and employes, by the express line of said com- 
pany from the city of Jefferson to the town of Pittsburg 
a certain package of the value of ten dollars ($10) con- 
taining five thousand (5,000) election tickets, each of 
which said tickets had the name of plaintiff printed 
thereon as the sole candidate for the said office of Jus- 
tice of the Peace in and for precinct number one (No. 1), 
the same being then and therea legally established 
justice’s precinct in and for Camp county, Texas, and 
the said office of justice of the peace aforesaid being 
then and there an elective office of honor, profit, trust 
and emolument, known and recognized as such by the 
laws of the State of Texas; that the perquisites of said 
office amount to the sum of about fifteen hundred dol- 
lars (1,500) per year, and the term of service two years, 
and for which office plaintiff was then and there a candi. 
date to be voted for at said general election for and by 
the legally qualified electors and voters of said precinct, 
which was then and there a legally established voting 
precinct in the county of Camp aforesaid, at said general 
election which was legally had at and in the county of 
Camp, and at and in all the counties ef and in the State 
of Texas, on the 6th day of November, A. D. 1888; that 
under and by virtue of the contract made by said Single- 
ton, as the agent of plaintiff, and the said Pacific 
Express Company, by and through its agents, officers 
and employes, at the time of the shipment of the said 
package over said express route of said defendent com- 
pany, it become and was the duty of the said Pacific 
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Express Company to deliver said package to plaiatiff, 
his authorized agents, friends and political supporters 
immediately after its arrival at the town of Pittsburg 
aforesaid; that immediately after the shipment of said 
package, said Singleton advised the agents friends and 
political supporters of plaintiff for said office at Pitts- 
burg that the same had been so shipped over the express 
line of the said Pacific Express Company; that plaintiff, 
his agents and supporters, relying upon the fulfillment 
of the contract so made and entered into by and between 
said Singleton, as agent for plaintiff, and the said Pacific 
Express company, by and through its officers, agents 
and employes, had reason to believe and did believe that 
said package would be safely delivered to the agents, 
friends and political supporters of plaintiff at Pittsburg, 
Texas, by the employes and agents of said defendant 
company at the town of Pittsburg, aforesaid; that 
although said package containing said election tickets 
arrived at the office of said defendant company at Pitts- 
burg before the day of said general election, to-wit: the 
said 6th day of November, A. D. 1888, yet, in conse- 
quence of the negligence and fraud of said defendant 
company, through its officers, agents, employes and ser- 
vants, at the town of Pittsburg aforesaid, which negli- 
gence and fraud was so perpetrated by said company 
through its officers, agents, employes and servants at 
the town of Pittsburg aforesaid for the unlawful purpose 
of carrying into effect the object of the conspiracy afore- 
said, and to defeat the plaintiff by frand at said election 
in said precinct in said county of Camp the said pack- 
age was not delivered to plaintiff or to any of hie friends, 
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agents or political supporters at the town of Pittsburg 
aforesaid before the said 6th day of November, A. D. 
1888, nor has the said package been yet delivered to 
him or them or either of them by said company or its 
agents or employes; that had said package of election 
tickets been so delivered to the friends, associates or 
political supporters of plaintiff at the town of Pittsburg 
aforesaid, or to any or either of them, by said defend- 
ant company, before the said 6th day November, 1888, 
the day of said general election, plaintiff would have 
received a large majority of the votes of the legally 
qualified electors and voters in said precinct in said 
county of Camp for said office on said day of said 
general election; that plaintiff, his friends, agents and 
political supporters relying upon the contract made by 
plaintiff, through its agent, W. E. Singleton, at Jeffer- 
son, Texas, with the defendant express company, as 
plaintiff his agents, friends and political supporters 
might lawfully do plaintiff and his agents, friends 
and associates waited expecting the delivery of the 
five thousand election tickets to him and_ his 
friends, agents and political associates at Pittsburg, 
Camp county, Texas, where the same were to 
be used and voted until it was too late to have 
printed, procured or distributed any other tickets 
for the use and benefit of plaintiff and his friends and 
supporters at the said election and he through his 
friends and agents went to the office of the defendant 
company at Pittsburg just before the said election day 
and demanded said tickets, when and where his said 
agents and politica] associates were informed by said 
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defendant company and its agents, servants and em- 
ployes that said tickets were there but -had been ab- 
stracted and stolen from said office and from the custudy 
of the defendant company’s ayents and employes at 
Pittsburg and that they were unable to deliver the same 
and failed and refused to deliver them.” 

“Plaintiff further alleges that only one local job print- 
ing office existed in said town of Pittsburg, and that 
said office refused to do any printing for plaintiff or his 
agents, friends and political supporters, and claimed to 
have been broken up and ‘pied’ by a mob on the night 
preceding the arrival] of said tickets at Pittsburg, by 
reason whereof plaintiff, through and by one of his 
friends and agents was compelled to telegraph, and also 
to take the first train to Tyler, in Smith county, Texas, 
and to travel some seventy-five miles to endeavor to 
replace said tickets, whereby this plaintiff and his 
agents, friends and supporters, had no printed tickets 
for use at the polls, besides being deprived of the assis- 
tance of his friends at the polls at said general election, 
by reason of all of which plaintiff failed to receive a 
majority of the votes of the legally qualified voters of 
said precinct in said county of Camp, for said office at 
said general election; besides being out of pocket in 
the sum of $25.00, being the amount furnished by him 
to defray his friend’s expenses to Tyler to attempt to 
substitute said tickets. Plaintiff further alleges that 
the failure of the agents and employes of said defend- 
ant company to deliver said package of election tickets 
to plaintiff or his agents, friends and political associates 
at Pittsburg, Texas, before the said 6th day of Novem- 


10 


ber. A. D. 1888, which failure was the result of and in 
order to carry into effect the object of the conspiracy 
aforesaid, and to prevent plaintiff by fraud from receiv- 
ing a majority of the votes of the legally qualified elec- 
tors and voters of said precinct in said county for said 
office at said general election in-pursuance of the object 
of said conspiracy so made and entered into by and be- 
tween the said defendant company and the other defen- 
dants herein named and alluded to, and was the result 
of gross and willful and criminal negligence and care- 
lessness on the part of said defendant company by and 
through its officers, agents, employes and servants, and 
was a breach of the contract so made and entered into 
by and between the said Singleton, as agent for plain- 
tiffand the said defendant company on the part of said 
company.” 3 

“Plaintiff further alleyes that the defendant H. Bull- 
brook, and other persons acting in his interest, under 
his direction, guidance and control, whose names will 
be furnished to the court and jury upon trial thereof, 
in his individual capacity, and as agent for said defend- 
ant company, he being then and there the local agent of 
said defendant company at Pittsburg aforesaid, each 
and all of whom was and were then and there acting 
together, present, and in concert, aiding, abetting and 
assisting each other, did after the arrival of said pack- 
age of said tickets at the office of said defendant com- 
pany, at the town of Pittsburg aforesaid, and for the 
purpose of carrying into effect the object of the con- 


spiracy aforesaid, and of preventing plaintiff by fraud 
from receiving a majority of the votes of the legally 
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qualified electors and voters of said precinct for said 
Office in said county of Camp, at said yeneral election, 
abstract said package of tickets from the office of said 
defendant company at Pittsburg, Texas, before the day 
of general election, and after the arrival of said pack- 


age of tickets at the office of said defendant company 
at Pittsburg, Texas, and destroyed and burned the same 
so that neither this plaintiff or his agente, supporters, 
friends and political advocates would have any of said 
tickets for use and distribution to the voters of the said 
county of Camp on the day of said general election; 
that the tickets so forwarded by said Singleton, as agent 
for plaintiff, was what was known as a ‘special ticket’ 
agreed to be supported and voted for by a majority of 
the legally qualified electors and voters of said precinct 
in said county on said day of said general election, and 
that from the facts and circumstances herein named, it 
became and was impossible for plaintiff, his agents, 
friends or political supporters to have said tickets dupli. 
cated in time for use and distribution, and voting to and 
by a majority of the voters of said precinct and county 
on the day of said general election ; that the facts herein 
stated, all of which plaintiff is ready to verify upon 
trial hereof and no other state of facts and circum- 
stances, were the cause of and resulted in the failure of 
plaintiff to receive a majority of the votes of the legally 
qualified voters and electors of said precinct in said 
county of Camp, for said office on said day of said gen. 
eral election; that all of said facts were well known, or 
by reasonable diligence could have been known, to the 
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directory and management of the said Pacific Express 
Company.” 


“By reason of the facts and circumstances herein 
narrated, plaintiff alleges that he has been damaged in 
the sum of thirty-five dollars, ten dollars for the value 
of said tickets, and twenty-five dollars expenses to 
Tyler to attempt to substitute the same, besides being 
deprived of th: gratification, satisfaction and legal 
right and pleasure of having his friends, who com- 
posed a majority of the legally qualified electors and 
voters of said precinct in said county of Camp, voting 
for him in said precinct and county, for said office at 
said general election, as well as having the satisfuction, 
pleasure and legal right of gratifying a laudable, 
legal, just and honorable ambition. That he has by 
reason of the premises endured great mental suffering, 
vexation and anxiety; that he has been humiliated 
among his friends, neighbors and political supporters. ; 
that the acts of the defendants herein complained of, 
would naturally, and have, implanted « sense of wrong 
and insult in th: breast of this plaintiff, said acts 
herein compliined of having been dictated, done and 
performed from ind in a spirit of willful injustice, 
and by and from a deliberate intention on the part of 
all of said defendants to vex, annoy, degrade and in- 
sult this plaintiff to the actual damage of plaintiff in 
the sumof three thousand dollars, to which plaintiff 
is legally entitled by reason of the premises, and for 
which he prays judgment against all of said defen- 
dants upon trial hereof.” 
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“Wherefore, in view of and by reason of the premises 
plaintiff prays for citation against each and all! of said 
defendants and for legal citation to Marion county in 
the eastern district of Texas to the said 8S. H. McCal- 
lough, the local agent of the defendant, the Pacific Ex- 
press Company, at Jefferson, in the eastern district of 
Texas, and that each and all of said defendants be cited 
to appear and answer hereto, and that upon trial hereof 
plaintiff do have and recover judgment against each and 
all of said defendants. jointly and severally. for the swum 
of three thousand thirty five dollars actual, and the 
sum of fifteen hundred dolinrs cremplary damages, to 
all of which plaintiff is legally entitled by reason of the 
premises, and for all other relief. generai and special, to 
which plaintiff may be legally entitied by reason of 
the premises, and will ever pray, and, etc.” 

The plaintiff in error appeared and filed exceptions 
to the jurisdiction, among others for the reason that 
some of the defendants were resident citizens of the 
same State and district with the defendant in error, 
namely, the Eastern District of Texas. To relieve the 
case of this feature the defendant in error on September 
19, 1889, filed what is styled a supplemental petition, 
which in effect dismissed the case against all the defend- 
ants in the court below except the Pacitic Express Com- 
pany. This supplemental petition is also set out in full 
and is as follows: 

*“ And now comes the plaintiff in the above-entitled 
cause and files this his supplemental petition, and reaf- 
firming all the allegations in his original petition in this 
cause filed, contained, save as herein explained, respeet- 
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fully shows to the court that said plaintiff is a resident 
citizen of the county of Camp in the State and eastern 
district of Texas, and that the defendant, the Pacific 
Express Company, is a foreign corporation, chartered, 
created and existing under the laws of the State of Ne- 
braska, and doing business in Texas, as alleged in said 
original petition, as an Express Company and common 
carrier, having a loca] agent at the city of Jefferson, in 
the State and eastern district of T: xas, and within the 
jurisdiction of this honorable court, by reason whereof 
this honorable court, under the statutes in such cases 
made and _ provided, has jurisdiction to hear and deter- 
mine the matters in controversy in this suit between this 
plaintiff and the defendant, the said Pacific Express 
Company. That by reason of the facts alleged and com- 
plained of in the original petition in this cause filed by 


this plaintiff the said plaintiff is legally entitled to have — 


and recover judgment for damages to the amount and as 
prayed for by plaintiff in said original petition against 
the defendant, the said Pacific Express Company, by 
reason of the gross and willful and criminal negligence 
and carelessness of said defendant company, by and 
through its officers, agents, employes and servants in 
failing to deliver the package of election tickets to plain- 
tiff or his agents at Pittsburg, Texas, as set up and 
charged in said original petition, in violation of the con- 
tract for the speedy and safe transmission and delivery 
of the same, entered into and made by and between W. E. 
Singleton, as the agent for plaintiff, and the said defen- 
dant company at the time such package of election tickets 
was so shipped at Jefferson, Texas, by said Singleton 
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as such agent for plaintiff as stated in said original peti- 
tion; and the said defendant company by and through 
its officers, agents, employes and servants by reason of 
the facts alleged in the original petition in this cause 
filed by plaintiff and in manner and form as in said 
original petition stated and as the result of gross,willful, 
criminal and fraudulent negligence and carelessness, a8 
in said original petition stated, violated the terms of said 
contract. and failed to deliver said package of election 
tickets to plaintiff or his agents after the arrival of the 
same at Pittsburg, Texas, as charged in said original 
petition; by reason whereof the said defendant company 
became and was and is legally liable to plaintiff for 
actual and exemplary damages to the amount and as 
prayed for in said original petition for such breach of said 
contract, and for which damages plaintiff here and now 
prays judgment against said defendant company, for 
such breach of said contract as prayed for, and to the 
amount prayed for in plaintiff's original petition.” 
“Plaintiff further alleges that by a clerical inadver- 
tency judgment is erroneously prayed for in said original 
petition against the other persons therein named and 
alluded to as defendants thereto; whereas in truth and 
in fact such persons. each and all of them, so named and 
alluded to in said petition as such defendants, save and 
except the defendant company, are not proper parties 
to this suit and, with one exception, Bullbrook, have not 
been served with process therein, and are named and 
alluded to in such original petition as such defendants 
for the sole purpose of presenting the narrative of the 
cause of action of plaintiff against said defendant com- 
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pany intelligently and clearly before the court and jury 
upon trial hereof. Wherefore, plaintiff here and now 
dismisses his said suit against each and all of the per- 
sons so named and alluded to as defendants in said 
original petition, suave and except the defendant, the 
Pacific Express Company. And by reason of the 
facts alleged in his original petition, and by reason of 
the failure of said defendant company to deliver said 
package of election tickets to plaintiff or his agents at 
Pittsburg, Texas, in violation of the contract so to do, 
so made and entered into by and between the said Single- 
ton, as agent for plaintiff, and the said defendant com- 
pany, at the time of the shipment of the same at Jef- 
ferson, Texas, as set up and charged in said original 
petition.” 


“Plaintiff upon trial hereof prays for judgment for 
damages against the said defendant company to the 
extent and amount prayed for in said original petition 
by reason of the premises and for costs of suit and for 
general relief.” 


The Pacific Express Company replying to these pe- 
titions filed its amended answer, in which is included 
its verified plea to the jurisdiction of the court. So 
much of said answer as presents the question of juris- 
diction is as follows : 


“Now comes the defendant, the Pacific Express 
Company, with leave of the court, and amends its 
answer heretofore filed in this case: 


The said defendant says that this court hath not 


jurisdiction to hear and determine this cause, upon 


aa 
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which it prays judgmeut, for the fuilowing reasons, to 
wilt: 

Ist: The petition fails to show, affirmatively, the 
jurisdiction of the court. 


2nd: The facts stated in the petition, if true, show 
that the plaintiff has not been damaged in a sum ex- 
ceeding two thousand dollars, for that actual damages 
are not recoverable fur injury to the feelings, whether 
the action be considered as one in tort or for breach of 
contract, there being no allegation of physical pain or 
bodily injury, and the remaining claim for thirty-five 
dollars, alleged actual damages, and fifteen hundred 
dollars exemplary damages, being insufficient to confer 
jurisdiction upon this court. 


3d: The facts stated in the petition, if true, show 
that the plaintiff has not been damaged in a sum ex- 
ceeding two thousand dollars, for that the claim to 
exemplary damages is insufficient in law, because there 
is no allegation that the acts of Bullbrook were com- 
mitted, originally, by the direction of the defendant, 
but on the contrary such allegations as are made show 
the very opposite, and because the allegation of plain- 
tiff in the supplemental petition that this defendant 
ratified the acts of Bullbrook by retaining him in its 
employ is insufficient, for that the facts stated show 
that the said Bullbrook acted beyond the scope of his 
agency ; that said acts were not done in the interest of 
this defendant, or to further any interest of this defen- 
dant, and that the acts of said Bullbrook were there- 
fore, not the subjects of ratification. 
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4th: The allegations in plaintiff's petition of an 
injury to his feelings and for exemplary damages were 
fraudulently and untruthfully made for the purpose, 
and with the intent of illegally and fraudulently confer- 
ring jurisdiction upon this court, all of which appears 
upon the face of said petition, and which said facts this 
defendant is ready to verify.” 


The defendant in error'in response to the answer of 
plaintiff in error thereupon filed his second supplemen- 
tal petition, in which he charged that plaintiff in error 
had retained Bullbrook in its employ as agent at Pitts- 
burg after the loss of the election tickets and was con- 
sequently liable for exemplary damages. The court 
overruled the exceptions of plaintiff in error to the 
jurisdiction, to which a bill of exceptions was reserved, 
andon February 10th, 1890, judgment was rendered 
against plaintiff in error for six hundred dollars, one 
hundred dollars actual and five hundred dollars exem- 
plary damages. On February 12th, 1890, the plaintiff 
in error moved in arrest of judgment on the ground, 
among others, that “under the pleadings, admitting the 
allegations to be true, this court is without jurisdiction 
to enter said judgment,” which motion was overruled, 
and to which ruling an exception was reserved. A writ 
of error was granted, which was regularly perfected, 
and the case is brought to this court under the act of 
February 25th, 1889. (25 U. S. Stats. at Large 698), 
Necessarily the assigment of errors presents only the 
question of jurisdiction, and the attention of the court 
is respectfully invited thereto in the order in which they 
appear in the assignment. 
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First Assignment of Error. 


“The court erred in overruling the second plea and 
exception to the jurisdiction of the court below, as 
shown by bill of exception No. 1, which said plea and 
exception is as follows, to-wit: “The facts stated in 
the petition, if true, show that the plaintiff has not been 
damaged in a sum exceeding two thousand dollars, for 
that actual damages are not recoverable for injury to 
the feelings, whether the action be considered as one in 
tort or for breach of contract, there being no allegation 
of physical pain or bodily injury, and the remaining 
claim of thirty-five dollars alleged actual damages and 
fifteen hundred dollars exemplary damages being insuf- 
ficient to confer jurisdiction upon this court.” 


The case, as presented by the pleadings, is clearly 
one for breach of the contract of carriage alleged to have 
been entered into between the plaintiff in error and 
McDowell, through his agent Singleton. Orange Bank 
vs. Brown, 3 Wend. 158.; Walsh vs. R. R. Co., 42 Wis. 
23.; S.C. 24, Amer. Rep. 376. 


As against the plaintiff in error no acts of malice or 
aggravation are charged distinct from the negligence in 
failing to deliver the package of tickets. On the con- 
trary both the original and supplemental petitions ex- 
pressly exonerate the plaintiff in error from complicity 
in the alleged conspiracy to prevent the election of 
McDowell, and put the claim to a recovery on the ground 
of a violation of the contract to carry and deliver 
promptly and safely the package. As a consequence 
the measure of damages is the value of the tickets and 
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the sum expended in the effort to replace them, aggre- 
gating, under the pleadings, the sum of thirty-five dol- 
lars, with interest. 1 Suth. Dam., 157.; 3 Suth. Dam.., 
237. 


The Express Company, however, should the language 
of the petition be thought broad enough to so charge, 
could not be held liable for the dishonest conduct of its 
agent, or the gratification of his personal or political 
animosity, except to the extent of the value of the pack- 
age committed to his care. Friedlander vs. T. & P. R’y 
Co., 130 U.S.,416.; Mechem, on Agency, § § 740, 741. 


But whether the case made by the pleadings be con- 
sidered one in ¢ort or for breach of contract, it is sub- 
mitted that the Circuit Court was without jurisdiction. 


We recognize the general principle that where the 
suit is upon a demand sounding in damages, in which 
the law fixes no precise limit to the recovery, the sum 
for which the plaintiff seeks judgment is alone to be 
considered in determining the jurisdiction. Smith vs. 
Greenhow, 109 U. S.,669.; Barry vs. Edmunds, 116 U. 
S., 550. 


But where it clearly appears that the amount sought 
to be recovered is merely colorable and beyond the sum 
which can reasonably be expected in judgment, the rule 
is inapplicable. Bowman vs. R. R. Co., 115 U. S., 614. 


In cases where the law gives the rule of damages, as 
for the breach of a contract to pay money or deliver an 
article of a certain alleged valne, then the sum fixed by 
the law as the measure of damages, and not the amount 
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laid in the declaration, must control the jurisdiction. 
Wilson vs. Daniel, 3 Dall., 401. Barry vs. Edmunds, 
116 U. 8., 460. 

So, also, in cases where it appears “as matter of 
law, from the nature of the case.as stated in the plead- 
ings, that there could not legally be a judgment recov- 
ered for the amount necessary to the jurisdiction, not- 
withstanding the damages were laid in the declaration 
at a larger sum,” the case should be dismissed for waut 
of jurisdiction. Barry vs. Edmunds, 116 U. S8., 460. ; 
Rowell vs. Western Union Telegraph Company, 75 Tex., 
26. 

By the assignment under consideration it is con- 
tended that, as matter of law, the court could not legally 
render judgment for the amount necessary to its juris- 
diction, and accordingly should have dismissed the case. 
As heretofore insisted, it is believed the case stated in 
the pleadings is one for breach of the alleged contract of 
carriage. If this position be sound, the measure of 
damages is the value of the tickets, the sum expended 
in the endeavor to substitute them, and interest. In 
that case there could be no recovery for annoyance, 
vexation or injury to the feelings. Walsh vs. R. R. Co., 
42 Wis., 23. Russell vs. Western Union Telegraph Co., 
3 Dak., 315. 8S. C., 19 N. W. Rep., 408. Masters vs. 
Warren, 27 Conn., 293. 


The damages recoverable are only such as are 
the natural and proximate consequence of the breach of 
the contract. 1 Suth. Dam. 74 et seq. That the defend. 
ant in error was not elected, or was “deprived of the 
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gratification, satisfaction and legal right and pleasure 
of having his friends, who composed a majority of the 
legally qualified electors and voters of said precinct” 
vote for him, and of “having the satisfaction, pleasure 
and legal right of gratifying a laudable, legal, just 
and honorable ambition,” in consequence of the failure 
to deliver the tickets, cannot form an element of actual 
damage in the case. Obviously, these results depend, 
not upon the contract of the company to deliver the 
tickets, but upon the choice and jadgment of a large 
number of voters, and toan unusual extent are remote 
and speculative. The suit, however, is not to recover 
the value of the office, or for damages resulting from de- 
feat at the election. On all sides it was conceded at the 
trial that this was not the purpose of the suit and that 
such damages were too remote. Brown vs. Cummings, 
7 Allen, 507. 1 Suth. Dam., 48-49. 

To support the jurisdiction of the Circuit court it 
must therefore be held that under the pleadings dam- 
ages for injury to the feelings may be recovered as actual 
damages. ‘This is the important question in the case 
and in our view arises whether the action be considered 
as one in for/ or upon contract. The precise question 
is whether injury to the feelings can be classed as an 
element of actwal damage, under the facts pleaded and 
admitted by the demurrer, there being no allegation of 
physical pain or bodily injury. So far as we have been 
able to discover, after a careful examination. the ques- 
tion has not been determined by this court. The case, 
in fact, and confessedly, rests upon a line of telegraph 
cases in Texas, beginning with Stuart vs. Western Union 
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Telegraph Co., 66 Tex., 580. This Stwart case, we think, 
was the first to announce the doctrine contended for by 
the defendant in error, and an examination of the au- 
thorities cited in the opinjon will show that they 
furnish no basis for the decision. Nor has the case been 
followed in other states. In the only case known to us 
in which the principle has been approved the court was 
divided, and in an exhaustive dissenting opinion the 
doctrine was severely criticised. Wadsworth vs. Wes- 
tern Union Telegraph Co., 2Pickle (Tenn.) 695. 8. C., 
8.8. W. Rep., 574. | 


The question has been several times reargued in 
‘Texas, and although the Stuart case has been uniformly 
adhered to, at every apportunity it has been distin- 
guished. The Supreme Court of Texas evidently do 
not propose to extend the doctrine, should it finally not 
be overturned, for in a very late case it is said that 
“some kind of unpleasant emotion in the mind of the 
injured party is probably the result of a breach of con- 
tract in most cases, but the cases are rare in which such 
emotion can be held an element of damages resulting 
from the breach. For injury to the feelings in such 
cases the courts cannot give redress. Any other rule 
would result in intolerable litigation.” Rowell vs. West- 
ern Union Telegraph Co., 75 Texas, 28. 

It is not believed that the alleged injury to the feel- 
ings in this case was the proximate result of the breach 
of contract. It is also too remote and indefinite— too 
much the creature of mere fancy, to have been contem- 
plated by the contracting parties as the probable result 
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acts of Bullbrook by retaining him in its employ,” is 
insufficient, for that the facts stated show that the said 
Bullbrook acted beyond the scope of his agency; that _ 
said acts were not done in the interest of this defendant 


or to further any interest of this defendant; and the said 
acts of Bullbrook were therefore not the subjects of 


ratification.” 


By reference to the original and supplemental peti- 
tions, already copied in this brief, it will be seen that it 
is not alleged that the acts of Bullbrook were originally 
committed by direction of the company or any person 
representing the company in its corporate capacity. 
The liability of the company for exemplary damages 
must therefore rest, under the authorities, upon subse- — 
quent ratification of his conduct after full knowledge 
thereof. In none of the pleadings does the defendant in 
error charge a ratification, or retention of the agent, 
after full knowledge of his conduct. The supplemental 
petition, filed September 16th, 1889, which contains the 
only averment on the subject, charges that the “defend- 
ant Express Company has ratified the action of its agent 
and the defendant Bullbrook, by retaining him in its 
employment as its agent, from the date of the injuries 
complained of in the original petition up to the time of 
filing this suit and still so retains him, as plaintiff is 
ready to verify.” 


The general rule governing the recovery of exem- 
plary damages against corporations is thus stated by the 
Supreme Court of Texas: ‘To make the master liable 
in any case for exemplary damages for the fraud, malice, 
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gross negligence or oppression of the servant, it should 
be alleged and proved that the acts of the servant which 
constitute the fraud, malice, gross negligence or oppres- 
sion were committed by direction of the master, or that 
the master ratified and adopted such acts as his own, or 
that the master has been guilty of negligence in the se- 
lection and employment of the servant whose acts con- 
stitute the fraud, malice, gross negligence and oppres- 
sion.” R. R, Co. vs. Garcia, 70 Tex., 208. Dillingham 
ve. Russell, 73 Tex., 47. R. R. Co. vs. McDonald, 75 
Tex., 41. R. R. Co. vs. Hays, 46 Tex., 272. Mechem, 
on Agency, § 740 and note 3. 


The acts charged against the agent in this case 
were-undoubtedly committed from personal or political 
ill, toward the defendant in error, if the facts alleged are 


true. They were not committed in behalf of plaintiff in 
error, for its benefit, in its interest, or in the doing of 
any act necessary or proper to be done in the discharge 
of the duties imposed upon him as agent, and as a conse- 
quence the company is only liable as a carrier for the 
value of the package. Dillingham vs. Russell, 73 Tex., 
54; Mechem, on Agency, Sec. 740 and Note 3; Ibid, Sec. 
751: Friedlander vs. T. & P. Ry. Co., 130 U.S. 425-426, 


If the company can be held responsible for exem- 
plary damages at all the only remaining ground is that 
it has ratified and approved the malicious conduct of 
the agent by retaining him in its employment. On this 
subject the rule is well established that “in order to con- 
stitute one a wrongdoer by ratification the original act 
must have been done in his interest or been intended to 
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PACIFIC EXPRESS ©O. VS. P. P. PICKARD, COMPTROLLER, &C., ET AL. 1 


1 P. P. erg viol 1084, Shelby 
Pactric Express Co. | 1 Docket. 


From the Supreme Court of Tennessee, at Jackson. 


Att’y Gen’l G. W. Pickle, for plaintiff; Morgan & McFarland, for 
defendant. 


2 P. P. Pickarp, State =_— 1084, Shelby 
vs. » we 
Paciric Express Co. Law Docket. 


To the Hon. Peter Turney, chief justice of the supreme court of 
Tennessee: 


Your petitioner, The Pacific Express Co., the defendant in error 
in the above cause, would respectfully represent unto your honor 
that at one of the days of the term of the supreme court of said 
State, held at Jackson, Tennessee, beginning on the first Monday 
in April, 1888, the said supreme court, over which your honor 
presides, rendered a decision against your petitioner in the above- 
stated cause reversing the judgment of the circuit court of Shelby 

county. 
3 Your petitioner would represent that there was involved 
in said cause a provision of the Constitution of the United 
States, to wit, article 1, section Sth, of said Constitution, commonly 
known as the provision of said Constitution giving to Congress 
the power to regulate commerce between the States; and by said 
judgment, which was based on an agreed statement of facts shown 
in the record, the said Pacitic Express Co., your petitioner, was held 
liable for a privilege tax of one thousand dollars per annum under 
an act of the Legislature of the State of Tennessee passed June the 
12th, 1885; and your petitioner represents that it is not liable for said 
tax, as it will be seen by the record that as an express company it 
does exclusively an interstate-commerce business and no State 
4 business whatever; all of which will appear from said record ; 
and that the judgment against petitioner is therefore violative 
of art. 1, see. 8, of the Constitution of the United States: and that said 
judgment was rendered against petitioner on behalf of the plaintiff 
in error, P. P. Pickard, comptroller of the State of Tennessee, and in 
behalf of said State; and that said State is not entitled to collect any 
tax whatever from this petitioner for doing an interstate business, 
and that said petitioner, against whom said judgment is rendered, 
is entitled to have the same reviewed by the Supreme Court of the 
United States. 
Therefore your petitioner prays that your honor endorse an 
5 allowance of a writ of error, and that proper citation be signed 
by your honor, to the end that the record and proceedings in 
said cause may be removed into the Supreme Court of the United 
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States, to the end that said error may be corrected ; and petitioner, 
as in duty bound, will ever pray, &c. | 
MORGAN & McFARLAND, 
Att’ys for Pecific Express Co. 


STaTe oF TENNESSEE, AT JAcKSON, May 28th, 1888. 
The writ of error prayed for in the foregoing petition is granted 


and allowed in pursuance of law in such cases. The petitioner ‘e 
will execute a pro. bond in the sum of five hundred dollars, to be 


approved by me. 
” ‘ P. TURNEY, 
Chief Justice. 
(Endorsed :) Filed May 29th, 1888. Jno. W. Buford, clerk. — 


6 UnITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the supreme court of the State of Tennessee, Greeting : 

Because in the record and proceedings, as also in the rendition 
of a judgment of a plea which is in the said supreme court, 
before you, between The State of Tennessee and P. P. Pickard, 
State comptroller thereof, plaintiffs, and The Pacific Express 
Company, defendant, a manifest error hath happened, to the 
great damage of the said Pacific Express Company, as_ by 
complaint appears, we, being willing that the error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you have the same at Washington on 
the second Monday of October, 1888, in the said Supreme Court to 
be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to the 
laws and customs of the United States should be done. 

Witness the Hon. Samuel F. Miller, senior justice of the Supreme 
Court of the United States, and the seal of the United States circuit 
court, at Memphis, this 28th day of May, A. D. 1888, and 112th of 
American Independence. 

* ( Seal of the Circuit Court of the United nee 


for the District of West Tennessee. 
JOHN B. CLOUGH, Clerk. 
Filed with me June 8th, 1888. | , 
JNO. W. BUFORD, Clerk. 


7 [Endorsed:] No. —. Circuit court of the United States, 

western district of Tennessee. The State of Tennessee, P. P. 
Pickard, comptroller, vs. The Pacific Express Company. Writ of 
error. Issued the 28 day of May, A. D.1888. John B. Clough, clerk. 
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8 Citation. 


The United States of America to P. P. Pickard, comptroller of the 
State of Tennessee, and to the State of Tennessee, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
second Monday in October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of Tennessee, at Jackson, 
wherein P. P. Pickard, State comptroller, is plaintiff in error and 
Pacific Express Company is defendant in error, and show cause, if 
any there be, why the judgment rendered against the said defendant 
in error in the writ of error mentioned should not be corrected & 
why speedy justice should not be done to the parfies in that behalf. 

Witness the Hon. Peter Turney, chief justice of the supreme court 
of Tennessee, this 28th of May, 1888. 

P. TURNEY, 


Chief Justice. 
Service of the above citation acknowledged for P. P. Pickard, 


State comptroller, and the State of Tennessee. 


May 28th, 1888. 
G. W. PICKLE, 
Att'y Gen’l for State of Tennessee. 


9 [Endorsed :] Citation. P. P. Pickard, &c., vs. Pacific Express 
Co. Filed May 29th, 1888. Jno. W. Buford, el’k. 
10 Writ of Error Bond. 
THe State OF TENNESSEE et al. 
v 


Tue Paciric Express Co. 


Know all men by these presents that we, The Pacific Express 
Company and R. J. Morgan, are held and firmly bound unto The 
State of Tennessee and P. P. Pickard, comptroller of said State, in 
the sum of five hundred dollars, to be paid to the said State and 
State comptroller; to which payment, well and truly to be made, 
we bind ourselves and each of us, jointly and severally, firmly by 
these presents. 

Signed, sealed with our seals, and dated this 28th day of May, A. 

D. 1888. 
11 The condition of this obligation is such that whereas the 
above-named Pacific Express Company has prosecuted a 
writ of error to the Supreme Court of the United States to reverse 
the judgement rendered in the above-entitled action by the supreme 
court of Tennessee:  - 

Now, therefore, if the above-named Pacific Express Company 

shall prosecute the said writ of error to effect and answer all costs 
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and damages if it shall fail to make good its plea, then this obli- 

gation shall be void; otherwise to remain in full force and virtue. 
PACIFIC EXPRESS COMPANY, 
R. J. MORGAN, Surety. 


Acknowledged before me, at my office, in Memphis, Ten- 
12 nessee, this May 28th, A. D. 1888, and I hereby certify that 
R. J. Morgan, surety in the foregoing bond, is sufficient for the 


amount of the penalty thereof. 
| JNO. B. CLOUGH, 


Clerk of the Circuit Court of the United States for the Western 
District of Tennessee, as Witness the Seal of said Court. 


This bond is hereby approved. 


P. TURNEY, 
Chief Justice of the Supreme Court of the State of Tennessee. 


(Endorsed :) Filed June 8th, 1888. Jno. W. Buford, cl’k. 


13 STATE OF TENNESSEE: 


Ata term of the circuit court of Shelby county, begun and held 
at the city of Memphis or taxing district of Shelby county, at the 
court-house, on the third Monday of March, 1887—present and 
presiding, Hon. L. H. Estes, judge, &e.; also present, Daniel 
Schloss, clerk of said court, and W. D. Cannon, sheriff of Shelby 
county—when the following proceedings were had, to wit: 


Cost Bond. 


Paciric Express Company, 
Us. 4811, A. D. 


P. P. Pickarp, Comptroller, &e. 


I bind myself to the defendant in the sum of two hundred and 


fifty dollars for the successful prosecution of this action, to be void 
on condition that I pay all the costs which may at any time 
14 be adjudged against the plaintiff in the event that plaintiff 


shall not pay the same; otherwise to remain in full force. 
Witness my hand this 30th day of March, 1886. 
R. J. MORGAN. = [seat] 


Summons. 


State of Tennessee to the sheriff of Shelby county, Greeting: 

You are hereby commanded to summons P. P. Pickard, comp- 
troller of State of Tennessee, if to be found within your county, per- 
sonally to be and appear before the judge of the circuit court of 
Shelby county, at a term of said court to be held for said county, at 
the court-house, in the city of Memphis, on the third Monday in 
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May next, and there to answer the Pacific Express Company 

15 in an action on this case to its damage in the sum of three 
thousand dollars for license tax paid under protest. 
Herein fail not, and have you then and there this writ. 

Witness Joseph Uhl, clerk of said court, at office, the third Mon- 


day in March, 1886. : | 
! JOS. UHL, Clerk. 


Endorsed: Issued 30th day of March, 1886. Jos. Uhl, clerk. 
Service acknowledged March 31, 1886. P. P. Pickard, comptroller. 


Declaration. Filed April 27th, 1886. Geo. J. Campbell, D.C. 
In the Circuit Court of Shelby County. 


Paciric Express CoMPANY 
vs. 4811, A. D. 
P. P. Pickarp, Comptroller. 


16 The Pacific Express Company, a corporation chartered by 
the laws of the State of Nebraska, sues the defendant, P. P. 
Pickard, the comptroller of the State of Tennessee, for the sum of 
two thousand and eighty dollars, with interest from March 18th, 1886, 
for that, whereas on said last date, to wit, March 18th, 1886, the State 
of Tennessee, through the comptroller, the said defendant, P. P. 
Pickard, claimed and demanded of the said plaintiff that it 
was indebted to the said State the above sum, to wit, the sum 
of 2,080.00, as follows: For State privilege tax for the year 1885, 
the sum of $1,000.00; for privilege tax for the year 1886, the sum 
of $1,000.00; interest on the tax, 1885, $70.00; interest on tax, 
1886, 10.00, making in the aggregate the sum of $2,080.00, 
17 which said sum of money was demanded by the said defend- 
ant of the plaintiff. The plaintiff further charges that the 
said defendant proceeded to collect the same, and was attempting to 
collect the same under process of law; whereupon the said plaintiff 
paid the same under protest, as the plaintiff had the right to do 
under sections 926 et seq. of code (M. & V.); wherefore plaintiff brings 
suit for the same under said sections of the code against the defend- 
ant. The plaintiff charges that said taxes for the years 1885 and 
1886 and the interest thereon are illegal and void, and that the 
said plaintiff is not liable to the State for the same. 
Plaintiff charges that it is a foreign corperation not amenable to 
the laws of Tennessee; that it has an office in the city of 
18 Memphis, in said State, solely for the doing exclusively an 
interstate business; that it collects freight from and in other | 
States and brings the same into the State of Tennessee solely for de- 
livery to the citizens of Tennessee, and that it collects freight mer- 
chandize in Memphis and transport- the same into other States for 
delivery to their citizens, and that it collects and delivers no freight 
from and to the citizens of the State of Tennessee; that it is doing 
exclusively an interstate commerce ; that — has no other office in 
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Tennessee except the general office in the city of Memphis, 
where freights are collected for foreign States and where 
freights are delivered from foreign States. Plaintiff charges 

that the tax which is imposed by the State of Tennessee and 


19 as above set out is claimed to bea tax on the privilege of 
plaintiff’s doing business in the State of Tennessee, which 
plaintiff charges is illegal and void and contrary to the Constitution | 


of the United States, art. 1, sec. 8,and that said tax is an attempt to 
regulate commerce between tlie States, which right belongs exclu- 
sively to the legislative department of the United States. 

The plaintiff further shows that when the said tax was demanded 
and was about to ke collected under process of law it gave the fol- 
lowing notice to the said defendant, P. P. Pickard, comptroller of 
the State of Tennessee, in the following words and figures, to wit: 


Mempuis, TeNN., March 16th, 1886. 
To P. P. Pickard, comptroller : 
20 Take notice that the privilege tax you are now collecting 
against the Pacific Express Co. for the years 1885 & 1886 to 
the amount of two thousand dollars, one thousand dollars for each 
year, together with the cost and penalties upon the same, is unjust 
and illegal and against the Constitution of the United States and 
the State of Tennessee, and we do hereby protest against the pay- 
ment of the same, and hereby give you notice that we will sue for 
the recovery of the same under the statute of Tennessee. We make 
this payment under protest. 
(Signed) PACIFIC EXPRESS COMPANY, 
By W. J. BROWN, Agent. 


But said defendants, not regarding said protest, demanded 

21 said tax, as above set forth, to wit, the sum of $2,080.00, and 

was proceeding to collect the same under the statutes of the 

State; whereupon said pl’ff paid said illegal and unjust tax to the 

comptrollor, the def’t; whereupon the said defendant gave plaintiff 
a receipt for the same substantially as follows, to wit: 


Pacific Express Company to State of Tennessee, Dr. : 


For State privilege tax, 1885. ...... ...... ..........-. $1,000 00 
hk. “ | Rae Seni 1,000 00 — 
es EE icine wiiediics raichitetnniin sictinaieiaieliisaiateal 70 OO 
. . REE ene een werner eh eee * 10 00 


$2,080 00 , 


Received payment March 18th, 1886, under protest, and paid into 
the treasury on R. Wt. No. 8819. 
(Signed) P. P. PICKARD, 
Comptroller. 
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Which said receipt and notice of which will be shown in 
22 ~~ evidence upon the trial of this cause. Wherefore the said 

plaintiff sues the defendant for the said amount above set 
fourth, and claims that the defendant has — damaged to the am’t 


of three thousand dollars. 
MORGAN & McFARLAND, 
Att’y- for PUff. 


Plea. Filed April 27th, 1886. J. T. Tomlinson, D. C. 


The defendant for plea says he is not guilty of the matters in the 
plaintiff’s declaration alleged. 
BENJ. J. LEA, 


Att’y for Defendant. 


Agreed Statement. Filed April 27th, 1886. Geo. J. Campbell, D. C. 
23 In the Circuit Court of Shelby County. 


Paciric Express Company 
vs. 4811, A. D. 
P. P. Pickarp, Comptroller of the State of Tennessee. 


Agreed statement of facts in the above case. 


It is agreed that the Pacific Express Company is a corporation 
chartered by the laws of Nebraska to do a general express busi- 
ness; that said express company is doing an express business in 
the States of Nebraska, Kansas, Missouri, Arkansas, and Texas; 
that said express company has an office in the city of Memphis; 
that it has no other office in the State of Tennessee; that said ex- 
press company operates the railroad lines of the Kansas City rail- 

road and the Memphis and Little Rock railroad from their 
24 terminal points in the city of Memphis to and across the Mis- 
sissippi river. 

That all the freight of every description that said express com- 
pany distributes in the city of Memphis and State of Tennessee is 
freight brought fromi other States, and that no freight is collected or 
received inside of the State of Tennessee to be distributed in- Tennes- 
see; that there is no other receiving or distributing point inside 
the State of Tennessee but the general office in the city of Memphis, 
which office is established and used to do only an interstate business. 

It is further agreed that the Pacific Express Company gathers up 
its freight in the city of Memphis by express wagons, to be shipped 

over the lines of the railroads above mentioned, and that 
25 all this freight is shipped beyond the State of Tennessee into 
other States and none delivered inside of the State of Tennes- 
see, and that it does not do any domestic business whatever except 
— freight and charges and freight for distribution, as above 
stated. 
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It is further agreed that the Pacific Express Company is purely 
an express company and a carrier of merchandise of every descrip- 
tion; that it does no other business except the express business ; 
that it has an agent in the city of Memphis, and that it uses wagons 
for the collecting and distributing as above specified and not for do- 
mestic business. 

It is further agreed that by general act of the Legislature 
26 the State of Tennessee charges a license tax upon express com- 
pany- with lines less than one hundred miles — $1,000.00 per 
annum, and that the statutes fixing the rate may be used in evi- 
dence, and that the lines over which the Pacific Express Company 
does business in Tennessee is less than one hundred miles, and the 
only lines in Tennessee is from the railroad depot to without city 
limits, the nearest point they can cross the river into Arkansas 
and opposite city of Memphis. 

It is further agreed that the State of Tennessee, through the comp- 
troller, P. P. Pickard, collected from the Pacific Express Company 

on March 18th, 1886, privilege tax for the years 1885 the sum 
27 of $1,000.00, and interest on the same $10.00, making in all 

$2,080.00; that said. tax was collected by compulsion by the 
comptroller of the State and under due process of law, and that the 
Pacific Express Company protested in proper form against the pay- 
ment of said sum of money, and paid the same to the comptroller 
under protest. The parties may file the protest and the receipt of 


the comptroller as part of this agreement, and that the suit for the | 


recovery of the tax paid under protest was begun within thirty days 
from the time of payment, April 12th, 1886. 


P. P. PICKARD, Compt. 


And on, to wit, Saturday, April 30th, 1887, March term, 1887: 


28 Pactric Express CoMPANY 
vs. 9085, T. D. 
P. P. Pickarp, Comptroller of the State of Tennessee. ot 


Came the parties, by their attorneys, and this being a non-jury 
case, the issues joined were tried by tire court upon an agreed state- 
ment of facts, and having heard the evidence, the court finds for the 
plaintiff and assesses its damages at $2,000.00, the amount paid by 
the plaintiff to the defendant under protest, and the further sum of 
$80.00, interest thereon. 

It is therefore considered by the court that the plaintiff recover of 
the defendant the said sum of two thousand dollars principal and 
eighty dollars interest; also the State and county tax and all cost 
herein, for which let execution issue. 


bd 
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29 Order Overruling, &c. April 30th, 1887. 


Pactric Express CoMPANY 
v8. too, T. D. 
P. P. Pickarp, Comptroller, &c. 


Motion having been made by the State, through P. P. Pickard, 
comptroller, for new trial in the above cause, and the same having 
been considered by the court, said motion is overruled, and the said 
P. P. Pickard, on behalf of the State, prays an appeal to the present 
term of the supreme court, being held at Jackson, which appeal is 
granted by the court without bond. 


Agreement. 


We agree that the record shall immediately be made out 
30 by the clerk and the appeal taken to the present term of the 
supreme court, and that bill of exceptions need not be signed 


and is hereby waived. — 
MORGAN & McFARLAND, 
For Plaintiff. 


31 THE STATE OF TENNESSEE: 


Pleas before the supreme court of said State for the western division 
thereof, at Jackson, at the April term, A. D. 18-8—present, the Hon. 
Peter Turney, chief justice, and D. L. Snodgrass, H. H. Lurton, W. 
C. Caldwell, and W.C. Folkes, associate judges—when the following 
proceedings were had, to wit: 


P. P. Pickarp, Comp't, ) + 1084, Shelby Law 
vs. | Docket. 


Paciric Express Co. 
Monpbay, May 28th, 1888. 


This cause was heard upon the transcript of the record from the 
circuit court of Shelby county, and after argument by counsel and 
full consideration had, this courtis of opinion, upon the agreed 

32 facts in the record upon which the case is heard, that the 
defendant in error has failed to show that the imposition upon 

it of the said privilege tax on account of the express business done by 
it within the limits of the State of Tennesse, is a violation of article 
1, section 8, of the Constitution of the United States, conferring upon 
the Congress of the United States power to regulate commerce among 
the States, and that the facts in the record do not bring the defend- 
ant in error within the protection of said provision of the Constitu- 
tion of the United States, this court being of opinion that said priv- 
ilege tax is not a regulation of commerce and not forbidden 

33 by the aforesaid clause of said Constitution of the United 


. States. ’ 
2—1083 


10 PACIFIC EXPRESS CO. Vs. P,P. PICKARD, COMPTROLLER, &¢., ET AL. 


It is therefore considered by this court that said judgment of the 
circuit court of Shelby county be reversed, vacated, and annulled, and 
that plaintiff in error recover of defendant in error the costs ef this 
cause, for which execution may Issue. 


THe STATE OF TENNESSEE: 


I, John W. Buford, clerk of the supreme court of said State for 
the western division thereof, at Jackson, do hereby certify that the 
foregoing is a true, pert ct, and complete COpy of the record & 
judgment pronounced by said court at its April term, 1888, in the 
ease of P. P. Pickard, comp't, against Pacific Express Co., as appears 
of record now on file in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the court, at office, in the city of Jackson, on this the 
15th day of August, A. 0. 1558, and of the Independence of the 
United States the 1lloth year. 

[Seal Supreme Court of Tennessee, Western Division, Jackson, Tenn. ] 
JNO. W. BUFORD, Clerk, 
By ROBT LINDSEY, D.C. 


Endorsed on cover: Tennessee sup. court. No. 1083. The Pacifie 
Express Company, plaintiff in error, vs. P. P. Pickard, comptroller 
of the State of Tennessee, & The State of Tennessee. Filed Septem- 
ber 10, 1SSS8. 


IN THE SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, I890. 


PACIFIC EXPRESS COMPANY, Appellant, 
419 Law } vs. 
P. P. PICKARD, Comptroller, and the State of Tennessee. 


Brier oF R. J. MORGAN AND L. B. MCFARLAND FOR APPELLANT. 


STATEMENT. 


The only facts necessary to an understanding of the question 


involved, are as follows: 

Under an Act of the Legislature of Tennessee, passed March 
30, 1883, Ch. 106, Sec. 4 (Code of Tenn. Sec. 617 M. & V. Ed.) 
a license tax of $1000 per annum is charged upon Express Compa- 
nies with lines of less than 100 miles. 


This tax of $1000 per annum was collected by the Comptroller 
of the State of Tennessee for the years 1885 and 1886, amounting 
to $2080, tax and interest, from the Pacific Express Company, 
which paid same under compulsion and protest. 

This suit was then brought by the Pacific Express Company to 
recover this $2080 so paid. Under Sections 926 et seq., Code of 
Tennessee, M. & V. Ed., such suits may be maintained for the 


recovery of taxes so paid. 


The Pacific Express Company is a corporation chartered by the 
laws of Nebraska. 


Its only business in the State of Tennessee is to transport 
goods and merchandise from other States into the State of Ten- 
nessee, and to transport goods and merchandise from this State into 
other States. 
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It has an office in the city of Memphis, with the usual property 
of Express Companies, for receiving and distributing freight. This 
property, which it owns, is subject to taxation, and it has paid the 


regular tax assessed against it. 


There is no receiving and distributing of goods within the 
State of Tennessee. All the goods that are received by the Com- 
pany are for distribution out of this State. And all the goods that 
are distributed in this State are brought from other States. 


ARGUMENT. 


The question is purely a question of Inter-State Commerce, 
and, as we think, falls under Art. 1, Sec. 8, of the Constitution of 
the United States; and the error complained of is that the Supreme 
Court of Tennessee held that it did not fall under this provision of 
the United States Constitution. 


It would seem that the cases of Robbins v. Shelby Taxing 
District, 120 U. S. p. 489, and Leloup v. Port of Mobile, 127 U. 
S. p. 640, were absolutely conclusive of this case. Yet, the 
present class of cases to which this belongs is sought to be excluded 


from this rule. 


In Mobile v. Kimball, 102 U. S. 691, commenting upon the 
commercial clause in the Federal Constitution, the court says : 


‘* The subjects, indeed, upon which Congress can act under 
this power, are of infinite variety, requiring for their successful 
management different plans or modes of treatment. Some of them 
are National in their character and require uniformity of regula- 
tion, affecting alike all the States. Others are local, or are mere 
aids to commerce, and can only be properly regulated by provis- 
ions adapted to their special circumstances and localities. Of the 
former class may be mentioned all that portion of commerce with 
foreign countries or between the States, which consists in ¢ransfor- 
tation, purchase, sale and exchange of commodities. Here there 
can, of necessity, be only one system or plan of regulation, and 


3 


that Congress can alone prescribe. Its non-action in such cases, 
with respect to any particular commodity or mode of transportation, 
is a declaration of its purpose, that the commerce in that com- 
modity, or that by that means of transportation shall be free.” 


In the case of Robbins vs. Shelby County, supra, the court 
says: ‘‘Itis also an established principle, as already indicated, 
that the only way in which commerce between the States can be 
legitimately affected by the State laws, is when, by virtue of its 
police power and its jurisdiction over persons and property within 
its limits, a State provides for the security of the lives, limbs, 
health and comfort of persons and the protection of property, or 
when it does those things which may otherwise incidentally affect 
commerce, such as the establishment and regulation of highways, 
canals, railroads, wharves, ferries and other commercial facilities. 
The passage of inspection laws to secure the due equality and 
measure of products and commodities. The passage of laws to 
regulate or restrict the sale of articles deemed injurious to the 
health or morals of the community. ‘The imposition of taxes upon 
persons residing within the State or belonging to its population, 
and upon avocations and employments pursued therein not directly 
connected with foreign or inter-State commerce, or with some 
other employment or business exercised under authority of the 
Constitution and laws of the United States. And the imposition 
of taxes upon all property within the State mingled with and form- 
ing part of the great mass of property therein, * * * and no 
discrimination can be made by any such regulation adverse to the 
persons or property of o her States, and no regulation can be made 
directly affecting inter-State commerce.” 


In the case of Welton vs. Missouri, 91 U. S., the court says: 
‘* The power to regulate conferred by that clause upon Congress, 
is one without limitation; and to regulate commerce is to prescribe 
rules by which it shall be governed—that is, the condition upon 
which it shall be conducted; to determine how far it shall be free 
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and untrammelled, how far it shall be burdened by duties and 
imposts, and how far it shall be prohibited. Commerce is a term 
of the largest import. It comprehends intercourse for the purposes 
of trade in any and all its forms, including the ‘vansfortation, pur- 
chase, sale and exchange of commodities between the citizens of 
our country and the citizens or subjects of other countries and 
between the citizens of different States. The power to regulate it 
embraces al! the instruments by which commerce may be con- 
ducted.” 

The same doctrine is clearly announced in the case of Pensa- 
cola Telegraph Co. vs. West. Un. Tel. Co., 96 U.S. 1. 

In laying this tax it is immaterial whether it be on the mer- 
chant or his agent, on nis goods, which are to be sold or trans- 
ported, on the vehicle of transportation or the various other instru- 
mentalities, animate or inanimate, by means of which commerce is 
carried on. 7 

The tax may be called a head tax, a vocation tax, a privilege 
tax, a tax on tonnage, a tax on the amount of business done, etc., 
etc. It all, however, in one form or another, isa regulation of 
commerce. 

Ward vs. Maryland, 12 Wall. 419. 
Passenger Cases, 7 How. 283. 

Almy vs. California, 24 How. 169. 

State Freight Tax Cases, 15 Wall. 215. 
Welton vs. State, 91 U. S. 275. 

Moran vs. New Orleans, 112 U. S. 69. 
Walling vs. Michigan, 116 U. S. 446. 
Pullman Car Co. vs. Pickan, 117 U. S. 34. 

It thus appears that the power of Congress to regulate com- 
merce, is exclusive upon subjects of a National importance and char- 
acter, requiring uniformity of regulation. 

The distinction of these cases above cited, and particularly 
those from which extracts are drawn in this brief, is made upon 


. 
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4) 
the exclusive subjects of a National importance, requiring uniform- 
ity of regulation, and those cases in the books where the State ex- 
ercises its power under what is called its police power. 

There is a class of cases recognized by the courts where the 
States have jurisdiction of the matter in the absence of Federal leg- 
islation, but it must be in the absence of legislation, and such as 
affects the public safety or health. 

Pilotage is one, under certain circumstances. 

102 U.S. 572. 
12 Howard 299; 13 Wall. 236. 

Bridges and dams. 

107 U. S. 678. 
95 U.S. 459. 
113 U.S. 208. 

Harbor improvements. The placing of buoys and beacons, 
the removing of obstructions, erection of wharves, &c. These are 
under the police power of the State. Such, also, are harbor regu- 
lations, wharves and manner of discharging freight, &c. 

102 U.S. 691. 1105 U.S. 559. 21 Howard 184. 

Wharfage, but not duty on tonnage, but mere wharfage, may 
may be regulated without discrimination. 

121 U.S. 444. 
107 U. S. 691. 
105 U.S. §59. 

Regulation of Carriers, by compelling railroads to fence and 
guard their tracks, provide suitable buildings for depot purposes, 
and that class of regulation. These come under the police power 
of the State. 

17 Wall. 560. 
Cooley Constitutional Lim. 579. 
Sanitary and inspection laws fall within the power of the State. 
1o1 U.S. 38. 
11 Peters 102. 
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Many other subjects that are within the power of the States 
under their police powers, may be legislated upon in the absence 
of legislation by the Federal Government. 

This latter class of cases does not apply to our contro- 
versy. The legislature of Tennessee proposes a tax upon our 
business, which is purely inter-State commerce. And it makes no 
difference whether it be a tax upon our receipts, our tonnage or 
privilege tax, it is a tax upon the busiuess. And it was so held in 
the case of Rebbins vs. the Taxing District. That case was a priv- 
ilege tax case. 

In the case of Fargo vs. Michigan, 121 U. S. 230, the court 
held that the States cannot be permitted, under the guise of a tax 
upon business transacted within their borders, to impose a burden 
upon commerce among the States, when the business so taxed is 
itself inter-State commerce. 

Vessels, cars, locomotives and other instruments of commerce, 
may be taxed as other property in the State, when they are owned 
or registered in the State, though engaged partly or wholly in inter- 
State commerce, but no license or other tax can be imposed on 
them for the privilege of entering or doing business in the ports of 
another State, or of transporting freight or passengers therein, so 
far as such transportation relates to inter-State commerce. | 


In the case of Pullman Car Co., 117 U. S. 34, when the car 
is owned in one State, and does both State and inter-State transpor- 
tation, the fact of the inter-State transportation prevents the taxa- 
tion. This was a privilege tax case as other cases were. 


114 U.S. 119. 
107 U. S. 365. 
Many other cases could be cited to the same effect. 


In our case the Pacific Express Company is a non-resident 
corporation, as the facts show, and comes directly within the 
decision of the Drummers’ Tax Case. This, however, would make 
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no difference, if they be engaged in inter-State commerce. The 
property used might be taxed as other property if it was owned and 
used exclusively in the State, but not the right as a privilege. 

It is thoroughly settled by the Supreme Court of the United 
States in several of the cases we have cited, and in many others, 
that a State cannot levy a tax on the citizens of fureign countries 
coming to this country, nor of citizens of other States coming into 
its limits. But would not the State, by indirection do what it can- 
not do directly, if it were permitted to declare any offer on the 
part of the foreigner or citizen of other States to have any dealings 
with its own citizens a privilege? The mere coming into the State 
by the non-resident citizen or by its agent is futile unless he can 
have intercourse—commerce with its citizens. 

Hence, to give the full benefit of that freedom of intercourse 
which Congress has willed that he should enjoy (by failing to 
restrict or impose regulations upon it), he should be protected from 
any imposition by the State while engaged in inter-State commerce. 
This view was taken by Mr. Justice Bradley in Ward vs; Mary. 
land supra, and the Chief Justice and Mr. Justice Clifford in case 
of Crandall vs. Nevada 6 Wall. 35, and the opinion of the court in 
the State freight cases supra, also Phil. Steamship Co. vs. Penn. 
122 U. S. 326. 

The case of Osborne vs. Moblile, 16 Wall. 479, has been re- 
lied upon as sustaining the power of the State to levy tax upon 
agencies that come into the State to do business. This case does 
not stand in our way. The Southern Express Company which was 
the party taxed in the Osborne case, did business not only as inter- 
State commerce, but also purely State business besides. It sought 
to be released because it did inter-State business also. 

The Chief Justice delivering the opinion, called attention to 
the two classes of cases, one doing business both State and inter- 
State commerce, and the other purely inter-State, holding that the 
Osborne case fell within the first class and liable. 


. 


Our contention here is that our case falls within the second 
class—those doing purely an inter-State business. 

The Pacific Express Company is engaged in Tennessee in only 
inter-State commerce. It has but one office in Tennessee, that at 
Memphis, in which it receives freight to be delivered out of the 
State, and from which it distributes freight received from other 
States. All it does and all the means it uses are incident and nec- 
essary to the inter-State business. 

Gloucester Ferry Co. vs. Penn. 114 U. 5. 196. 
tut the Osborne vs. Mobile case has been virtually overruled, 
and the question in this case conclusively settled in favor of appel- 
lant’s contention. 
Robbins vs. Shelby Taxing Dist. 120 U. S. 489. 
S 640. 


* 


Lelouf vs. Port of Mobile, 127 U. 
W. U. Tel. Co. vs. Alabama, 132 U. S. 472. 
and cases cited, recent 
Norfold R. R. vs. Penn. 136 U.S. 114. 
McCall vs. California, 136 U.S. 104. 
Respectfully Submitted, 
R. J. MORGAN 
and 
L. B. MeFARLAND, 
kor Appellant. 
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PENNSYLVANIA RAILROAD CO. VS. T. J. LAUGHLIN, ADM’R, 4c. 1° 


1 Know all men by these presents that we, The Pennsylvania 

Railroad Company, a corporation of the State of Pennsylvania, 
and Alfred L. Dennis, of the city of Newark, in the county of Essex 
and State of New Jersey, are held and firmly bound unto Thomas J. 
Loughlin, administrator, &c., of Mary Loughlin, deceased, in the sum 
of twenty-two thousand dollars, lawful money of the United States 
of America, to be paid to the said Thomas J. Loughlin, administra- 
tor, &c., or to his certain attorney, executors, administrators, or as- 
signs; to which payment, well and truly to be made, we bind our- 
selves respectively, heirs, executors, and administrators, successors 
and assigns, firmly by these presents. 

Sealed with our seals and dated the twelfth day of May, in the 
year of our Lord one thousand eight hundred and eighty-seven. 

Whereas lately, at a circuit court of the United States for the dis- 
trict of New Jersey, in a suit depending in said court between the 
said Thomas J. Loughlin, administrator, &c., plaintiff, and the said 
Pennsylvania Railroad Company, defendant, a judgment was ren- 
dered against the Pennsylvania Railroad Company and in favor of 
the said Thomas J. Loughlin, administrator, and so forth, and the 
said Pennsylvania Railroad Company having obtained a writ of 
error and filed a copy thereof in the clerk’s office of the said court to 
reverse the judgment in the aforesaid suit, and a citation directed to 
the said Thomas J. Loughlin, administrator, &c., citing and ad- 

monishing him to be and appear at a Supreme Court of the 
2 United States to be holden at Washington on the second 
Monday of October next:. 

Now, the condition of the said obligation is such that if the said 
Pennsylvania Rajlroad Company shall prosecute said writ of error 
to effect and answer all damages and costs if it fail to make its plea 
_ good, then the above obligation to be void; else to remain in full 


force and virtue. 
THE PENNSYLVANIA RAIL- 
ROAD CO., 
By EDMUND SMITH, 
First Vice-President. 


Attest : D. S. NEWHALL, 
[L. s. ] Ass't Secretary. 
A. L. DENNIS. [L. s.] 


Signed, sealed, and delivered in the presence of— 
ADRIAN SCHARFF. 


Witness as to A. L. Dennis: 
ADRIAN SCHARFF. 


UnItTED STATES OF AMERICA, } 
Eastern District of Pennsy!vania. 


D. S. NewHALL, being duly sworn according to law, on his oath 
says that he is the assistant secretary of the Pennsylvania Railroad 
| 1—278 
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Company, the corporation named in the foregoing obligation ; that 
he knows the seal of said company ; that the seal affixed, to said ob- 
ligation is the common or corporate seal of said company ; that Ed- 
mund Smith is the first vice-president of said company ; that this 

deponent saw the said Edmund Smith sign, seal, and deliver 
3 said obligation as the voluntary act and deed of said com- 

pany, he being thereunto duly authorized by a resolution of 
the board of directors of said company adopted at a meeting of the 
said board held on the twenty-second day of March, A. D. 1876, and 
that this deponent signed his name to the. saine as an attesting wit- 


ness. 
D. S. NEWHALL. 


Sworn and subscribed to before me, at Philadelphia, this thirteenth 
day of May, A. D. 1887. 
JNO. C. SIMS, Jr., 
[L. s.] Notary Public. 


Affidavit ( Notary). 


STATE OF PENNSYLVANIA, som 
County of Philadelphia, 


I, William b. Mann, proth onotary of the courts of common plea 
of said county, which are courts of record, having a common seal, 
being the officer authorized by the laws of the State of Pennsylvania 
to make the following certificate, do certify that Jno. C. Sims, Jr., 
Esquire, before whom the annexed oath or affirmation was made, 
was at the time of so doing a notary public for the Commonwealth 
of Pennsylvania, residing in the county of Philadelphia, duly com- 
missioned and qualified to administer oaths and affirmations and to 
take acknowledgments and proofs of deeds or conveyances for lands 
and tenements in the State of Pennsylvania, and to all whose acts 

as such full faith and credit are and ought to be given, as 
4 well in courts of judicature as elsewhere, and that I am well 

acquainted with the handwriting of the said notary public 
and verily believe his signature thereto is genuine, and that said 
oath or affirmation to be taken in all respects as required by the 
laws of the State of Pennsylvania. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court this 15th day of May, in the year of our Lord 
one thousand eight hundred and eighty-seven. 

, | WILLIAM B. MANN, 
Prothonotary. 
STaTe:OF NEW JERSEY, 
_ 88 : 
County of Essex, } 


ALFRED L. Dennis, of full age, being duly. sworn according to 
law, on his oath says that he executed the foregoing bond; that he 
resides in the city of Newark and State and county aforesaid, and 
is the owner of real estate in his own name in fee simple in said 
State of New Jersey of the value of at least twenty-two thousand 
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THOMAS J. LAUGHLIN, ADM’R, 4c. 
dollars, and that the same is free from any incumbrance. Deponent 


also says that he is worth at least twenty-two thousand dollars over 
and above all his debts and liabilities. 
A. L. DENNIS. 


Sworn and subscribed before me this twelfth day of May, A. D, 


1887, at Newark, New Jersey. 
: ADRIAN SCHARFF, 
Master in Chancery of New Jersey. 


_— (Endorsed :) Bond. The Pennsylvania Railroad Company, plain- 
: tiffs in error, vs. Thomas J. Loughlin, administrator, &., defendant 
| in error. Dated May 12, 1887. Approved May 14, 1887. L. E. 
| Wales, J. 


| 5 Unitep States oF AMERICA, 88: 

| The President of the United States to the honorable the judges of 
| the circuit court of the United States for the district of New 
Jersey, Greeting : 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you 
or some of you, between Thomas J. Laughlin, administrator, &c, of 
Mary Laughlin, deceased, plaintiff, and The Pennsylvania Railroad 
Company, defendants, of a plea of trespass on the case, a manifest 
7 error hath happened, to the great damage of the said Penn- 
sylvania Railroad Company, as by its complaint appears, we, 
being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so 
that you have the same at Washingtun on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the reeord and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 
United States shall be done. 

— Witness the Honorable Morrison R. 

The Seal of the U.S. Cir- Waite, Chief Justice of the said Supreme 
cuit Court, District of Court, the fourteenth day of May, in the 
New Jersey. year of our Lord one thousand eight 
hundred and eighty-seven. 

| S. D. OLIPHANT, 

’ Clerk of the Circuit Court of the United States, 

| District of New Jersey. 

Allowed by— 

L. E. WALES, J. 
May 14, 1887. 
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[Endorsed :] Original. United States Supreme Court. The Penn- 
sylvania Railroad Company, plaintiffs in error, vs. Thomas J. Laugh- 
lin, administrator, &c., defendant in error. Service of a copy of the 
within writ of error acknowledge this 17th day of May, A. D. 1887. 
James A. Dempsey, att’y of pl’v’ifs. Writ of error. -W. H. Bradley, 
att’y of pl’t’ffs in error. Allowed May 14, 1887. 


6 The United States of America to Thomas J. Laughlin, ad- 
ministrator of Mary J. Laughlin, deceased, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
district of New Jersey, wherein The Pennsylvania Railroad Com- 
pany — plaintiff in error and you are defendant in error, to show 
cause, if any there be, why the judgment rendered against the said 
plaintiff in error, as in the said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. | 

Witness the Honorable L. E. Wales, acting judge of the district 
court of the United States for the district of New Jersey and ex officio 
a judge of the cireuit court of the United States for the district of 
New Jersey, this fourteenth day of May, in the year of our Lord one 
thousand eight hundred and eighty-seven. 

| L. E. WALES, J. 


[Endorsed:] Original. United States Supreme Court. The 
Pennsylvania Railroad Company, plaintiffs in error, vs. Thomas J. 
Laughlin, administrator, &c., defendant in error. Citation. W. H. 
Bradley, att’y of pl’Vffs in error. I hereby acknowledge service of 
the within citation, a copy of which was left with me this 17th day 
of May, A. D. 1887. James A. Dempsey, att’y of pl’t’ffs. 


On this — day of ,in the year of our Lord one thousand 
eight hundred and eighty —, personally appeared be- 
fore me, the subscriber, ,and makes oath that he delivered 
a true copy of the within citation to 


Sworn to and subseribed the —, A. D. 188-. 


7 United States Circuit Court, District of New Jersey. 
Tuomas J. LouGuiix, Administrator of Mary Lough- 
lin, Deceased, In Case. 
a v8. | Judgment. 
THe PENNSYLVANIA RaAILRoapD Company. 


JAMES A. DEMPSEY, Attorney. 


As yet of the fifteenth day of June, eighteen hundred and eighty- 
five. | 
LEONARD E. WALES, Judge. 
Witness : 
S. D. OLIPHANT, Clerk. 


THOMAS J. LAUGHLIN, ADM’R, &C. 5 
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District of New Jersey, - 5 


8 Essex County, 88: 


ft. 8] The State of New Jersey to the sheriff of the county of Es- 
inn sex aforesaid, Greeting: 

You are hereby commanded to summon The Pennsylvania Rail- 
road Company, if in your county they may be found, so that they 
be and appear before our inferior‘court of common pleas to be holden 
at Newark and for the said county of Essex on the fifteenth day of 
June iustant, to answer unto Thomas J. Loughlin, administrator of 
all and singular the goods and chattels, rights and credits, of Mary 
Loughlin, deceased, in a plea of trespass on the case to his damage 
fifty thousand dollars, as is said, and have you then and there this 
writ. : 

Witness Andrew Kirkpatrick, Esquire, presiding judge of our said 
inferior court of common pleas, at Newark aforesaid, the third day 


of June, in the year one thousand eight hundred and eighty-five. 
J. WARREN VANDERVEER, Clerk. 


JAMES A. DEMPSEY, Altorney. 


9 (Endorsement:) Essex common pleas. Thomas J. Lough- 
lin, adm’r, ete., v. The Pennsylvania Railroad Comany. In 
trespass on the case. Summons. Ret’ble June 15th,1885. James 
A. Dempsey, att’'y. Summoned June Sth, 1885. Wm. H. Brown, 
sheriff, by Cyrus Benedict, under sheriff. Sheriff’s fees, 2.12. 


Essex County Inferior Court of Common Pleas, of the Fifteenth Day 
of June, Eighteen Hundred and Eighty-Five. 

Essex Counry, 88: | 
The Pennsylvania Railroad Company, the defendant in this suit, 
was summoned to answer unto Thomas J. Loughlin, administrator 
of the goo ls and chattels, rights and credits, which were of Mary 
Loughlin, deceased, the plaintiff therein, of a plea of trespass on the 
case, and thereupon the plaintiff, by James A. Dempsey, his attor- 
ney, complains for that whereas the said defendant, before and at 
the time of committing the grievances hereinafter complaived of, to 
wit, on the twenty-first day of September, eighteen handred and 
eighty-four, was the possessor, operator, and manager of a certain 
railroad constructed over, upon, and across a certain public street 
and highway at Newark, in the county of Essex aforesaid, which 
said public street and highway is known as Market street, said 
10 highway running from east to west across said railroad, and 
along which highway the said Mary Loughlin, deceased, was 
then and there lawfully travelling from east to west, and the said de- 
fendant was then and there possessed of, operating, and navigating 
certain locomotive engines propelled by steam and certain cars 
drawn thereby over and upon said railroad and then and there run- 
ning on said railroad from Jersey City, Hudson county, New Jersey, 
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to Newark, in said county of Essex, and over and across said public 
highway and on a level therewith. z 
And plaintiff avers that the said public street or highway known 
as Market street as aforesaid is crossed by a large number of tracks 
belonging to said railroad and used in connection therewith by the 
defendant in operating said railroad and on which the said de- 
fendant did run and cause to be run its engines, coaches, and cars’; 
and plaintiff avers that the said crossing at the place aforesaid, to 
wit, on the day and year last aforesaid, was extremely dangerous to 
persons and vehicles then and there passing along said Market 
street by reason of the number of engines, coaches, and cars which 
were constantly passing over the easterly and westerly tracks of said 
railroad crossing said Market street, said engines, coaches, and cars 
running to and from Jersey City aforesaid through the said city of 
Newark and over said Market street; and plaintiff avers that the 
said defendant could only have made the said crossing safe for 
the passage of passengers, horses, carriages, and other vehi- 
11 cles travelling and going along said Market street at the 
place aforesaid by providing and causing flagmen and other 
servants to be thereat stationed to give warning to persons or ve- 
hicles approaching or passing thereon and by erecting gates or other 
obstructions across said Market street at said crossing and keeping 
the sarne closed and put up during the passage of said engines, 
coaches, and cars over and upon said railroad at said crossing, and 
by ringing a bell or blowing a whistle, which is required by law to 
be placed on every engine run and operated on said railroad and 
rung and blown at and before approaching the said crossing, and 
by the defendant using every other lawful, safe,and pradent method 
of notifying the public of the approach of said engines, coaches, and 
‘ars over and upon said railroad at said crossing. 
And plaintiff avers that the said defendant was then and there 
possessed of a certain locomotive engine propelled by steam and of 
certain carriages, coaches, and cars designed to be drawn and _ pro- 


pelled by said engine upon and over the tracks of said railroad from 


said Jersey City ‘hrough the said city of Newark and across said 
Market street, and which said engine, carriages, coaches, and cars 
were chen and there under the care, government, and management 
of a certain then servant or servants of the said defendant who were 
then and there propelling and running the said engine, carriages, 

and cars over and upon the said tracks of the said railroad 
12 and over said crossing in pursuance of and in accordance with 

certain directions, orders, and instructions then and there re- 
ceived and had by said servant or servants of and from said defend- 
ant, to wit, on the day and year last aforesaid, at Newark aforesaid. 


And plaintiff avers that on the day and year last aforesaid, at’ 


Newark aforesaid, the said Mary Loughlin was riding in a certain 
car drawn by horses along said public street or highway known as 
Market street as aforesaid and approaching said crossing and intend- 
ing to go upon and across the said tracks of the said railroad, and 
then and there got upon the track of the said railroad at the cross- 
ing aforesaid, as she lawfully might, and without any negligence or 
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fault on her part, when the defendant, with its engines, coaches, and 
cars propelled by steam, approached and came upon said crossing 
without having given or caused to be given any warning of the ap- 
proach of the said engines, coaches, and cars and without having 
any flagmen or other servants then and there stationed to warn per- 
sons of their approach and without ringing the bell or blowing the 
whistle which was then and there placed upon the said engine that 
was then and there propelling the said coaches and cars and with- 
out having any gates or other obstructions over and across the said 
street called Market street at the place aforesaid, or any other law- 
ful, safe, and prudent method of notifying the public of the approach 
of the said engines, coaches, and cars, and the said defendant 
13 then and there, by its servants in charge of its said engines, cars, 
and coaches, so carelessly and improperly managed, moved, 
and conducted the same that by and through the carelessness, neg- 
ligence, and improper conduct of the said defendant, by its said serv- 
ants in that behalf, the said engine and the said: cars propelled 
thereby of the said defendant then and there with great force and 
violence ran foul of and struck against a certain horse car or car- 
riage drawn by horses, which horse car or carriage was then and 
there being lawfully drawn across the track of the said railroad com- 
pany, in Market street, in said city of Newark, and in which horse 
car or carriage drawn by horses the said Mary Loughlin was then 
and there lawfully a passenger, to wit, at Newark aforesaid, to wit, 
on the twenty-first day of September last aforesaid, and thereby and 
by reason of said engines and cars running foul of and striking 
against said horse car or carriage as aforesaid the said Mary Lough- 
lin was violently thrown from said horse car or carriage to the 
ground, when the said engine, coaches, and cars ran and strack with 
great force and violence upon and against the said Mary Loughlin, 
and by reason of the bruises, hurts, and wounds thereby caused the 
said Mary Loughlin was so injured that she died, to wit, on the 
twenty-second day of September, in the year last aforesaid, at New- 
ark aforesaid. 
And plaintiff avers that on the twenty-first day of Septem- 
14 ber, in the year last aforesaid, at Newark aforesaid, the said 
Mary Loughlin was riding in a certain car drawn by horses 
along said public street or highway known as Market street as afore- 
said and approaching said crossing and intending to go upon and 
across the said track of the said railroad, and then and there got 
upon the track of the said railroad at the crossing aforesaid, as she 
lawfully might, and without any negligence or fault on her part, 
when the engines, coaches, and cars of the said defendant which 
were then and there improperly, negligently, carelessly, and unskill- 
fully managed and conducted by the then servant or servants of the 
said defendant then and there with great force and violence ran and 
struck upon and against the said Mary Loughlin, and by reason of 
the bruises, hurts, and wounds thereby caused the said Mary Lough- 
lin was so injured that she died, to wit, on the twenty-second day 
of September, in the year last aforesaid, at Newark aforesaid. 
And plaintiff avers that as the administrator of the effects of the 
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said Mary Loughlin by means of the premises — was forced to pay, 
lay out, and expend divers large sums of money, to wit, the sum of 
one thousand dollars, in and about the proper, decent, and appro- 
priate burial of the said Mary Loughlin, and that the next of kin of 
the said Marv Loughlin have by reason of the premises sustained 
and suffered great loss, injury, and damage, to wit, the sum of fifty 
thousand dollars. 
15 Whereby and by force of the statute in such case made and 
provided an action has accrued to the plaintiff as adminis- 
trator of the goods, chattels, and effects of the said Mary Loughlin 
for exclusive benefit of the next of kin of the said Mary Loughlin, 
deceased, todemand and have of and from the said defendant the 
said several sums of money above mentioned in manner and form 
as is above demanded, and therefore he brings his suit, &e. 

And the said plaintiff brings into court here the letters of ad- 
ministration granted to the plaintiff of the goods and chattels, rights 
and credits, of thesaid Mary Loughlin, deceased, by Joseph L. Munn, 
the surrogate of the said county of Essex, which gives sufficient evi- 
dence to the said court here of the grant of administration to the 
said plaintiff as aforesaid, the date whereof is a certain day in the 
year therein named, to wit, the twenty-seventh day of May, eighteen 


hundred and eighty-five. 
JAMES A. DEMPSEY, 
Att’y of PVUff. 


(Endorsement :) Essex county court of common pleas. . Thomas 
J. Loughlin, adm’r, &e., vs. The Penna. Railroad Company. In tres- 
pass on case. Declaration. James A. Dempsey, att’y of pl’t'ff. Filed 
Jul- 7, 1885. J. Warren Vanderveer, clerk. 


16 Essex County Inferior Court of Conmmon Pleas. 


ads. 


Tut PENNSYLVANIA RarLroap Company, Def’t, 
ie In Case. 
Tuomas J. LovuGuiin, Adm’r, &c., Pl’t’ff. 


And the said defendant, The Pennsylvania Railroad Company, by 
William H. Bradley, its attorney, comes and defends the wrong and 
injury when, &c., and says that it is not guilty of the said supposed 
grievances above laid to its charge, or any or either of them or any 
part thereof, in manner and form as the said plaintiff hath above 
thereof complained against it; and of this it, the said defendant, 
puts itself upon the country, €e. 

WILLIAM H. BRADLEY, 
Attorney for Defendant. 


STATE OF New JERSEY, or 
County of Hudson, {°° 


JosepH CrawrorpD, of Hudson county, New Jersey, of full age, 
being duly sworn according to law, on his oath saith that the de- 
fendant in the foregoing plea mentioned is a corporation of another 
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State than New Jersey, namely, of the State of Peansylvania, 
17 and that he, this deponent, is superintendent and agent of its 
lines in New Jersey; that the suid plea is not intended for 
the purpose of delay, and that he verily believes that the said de- 
fendant has a just and legal defense to said action on the merits of 


the case. 
JOS. CRAWFORD. 
Sworn and subscribed before me at Jersey City this thirteenth day 


of August, A. D. 1885. : 
ADRIAN SCHARFF, 
Master in Chancery of New Jersey. 


(Endorsement:) Essex county common pleas. The Pennsylvania 
R. R. Co., def’t, ads. Thomas J. Loughlin, adm’r, &c., pl’v’ff. In case. 
Pleas, &c. W.H. Bradley, att’'y. Filed Aug. 13, 1885. J. Warren 
Vanderveer, clerk. 


And the plaintiff doth the like. 


Tuomas J. Louacuiin, Adm’r, &c., 
vs. In Trespass on Case. 
THe PENNSYLVANIA RAILROAD COMPANY. 


Take notice of the trial of the issue joined in this cause before our 
inferior court of common pleas to be holden at Newark, in 
18 and for the county of Essex, on the second Tuesday of Sep- 
tember next, at ten o’clock in the forenoon, or as soon there- 
after as the said court can attend to the same. 
Dated August 14th, 1885. : 
Yours respectfully, JAMES A. DEMPSEY, Atorney. 


To Wm. H. Bradley, Esq., attorney of defendant, or whom it may 
concern. 


(Endorsement:) Essex county court of common pleas. Thomas 
J. Loughlin, adm’r, &., vs. The Penna. R. R.Co. In case. Notice 
of trial. James A. Dempsey, pl't’ff’s attorney. Filed Sept. 2, 1885. 
J. Warren Vanverveer, clerk. , 


Essex County Inferior Court of Common Pleas, State of New Jersey. 


In Case. Petition for Removal 


to the Circuit Court of the 


Tuomas J. LOUGHLIN, Adminis- 
trator, &c., of Mary Loughlin, 


v8. pte 
istrict of 
THe PENNSYLVANIA Rartnoan | | se States, District of New 
COMPANY. y: 


To the said inferior court of common pleas: 
19 Your petitioner, The Pennsylvania Railroad Company, 
respectfuliy shows to this honorable court that the matter in 
dispute in the above-entitled suit exceeds, exclusive of costs, the sum 
or value of tive hundred dollars; that the controversy in said suit 
is between citizens of different States, and that your petitioner was 
2—278 ) 
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at the time of the commencement of this suit and still is a citizen of 
the State of Pennsylvania, and that the said Thomas J. Loughlin 
was then and still is a citizen of the State of New Jersey; that the | 
said Thomas J. Loughlin was appointed administrator of all and | 
singular the goods and chattels, rights and credits, of Mary Lough- a 
lin, deceased, by the surrogate of the county of Essex, in said State | 
of New Jersey, before the time of the commencement of this suit and 
still is such administrator; that the said The Pennsylvania Railroad 
Company was created, organized, and has existed and now exists 
exclusively under and by virtue of the laws of the State of Pennsyl- : 
vania and was located and doing business in that State at the time a 
of the commencement of this suit, and is now so located and doing 
business in the State of Pennsylvania, and that the said Mary 
Loughlin at the time of her death was a citizen of the State of New 
Jersey. 

Your petitioner herewith offers a bond with good and sufficient 
security for its entering in said circuit court of the United States, on 
the first day of its next session,a copy of the record in this suit and 

for paying all costs that may be awarded by said circuit court 
20 if said court shall hold that this suit was wrongfully and im- 
properly removed thereto. 

Your petitioner also prays this honorable court to proceed no 
further herein, except to make the order of removal required by 
law, and to accept the said security and bond and to cause the record 
herein to be removed into said circuit court of the United States in 
and for the district of New Jersey. , 

And your petitioner will ever pray, &c. 

THE PENNSYLVANIA RAILROAD CO., 
By EDWIN A. SMITH, First Vice-President. 


STATE OF PENNSYLVANIA, 
County of Philadelphia, 


EpwarD Situ, being duly sworn according to law, on his oath 
says that he is first vice-president of the Pennsylvania Railroad 
Jompany ; that he has read the foregoing petition and knows the 
contents thereof, and that the statements and allegations contained 


therein are true. 
| EDWIN A. SMITH. 
Sworn and subscribed before me this 8th day of September, A. D. 
1885. 
A. P. BURCHELL, 
[L. s.] _ Notary Public. 
21 ( Affidavit.) 


STATE OF PENNSYLVANIA, i 
County of Philadelphia, 


I, William B. Mann, prothonotary of the court of common pleas 
of said county, the sane being a court of record, do certify that A. 
P. Burchell, Esquire, befure whom the annexed affidavit was made, £ 
was at the time of so doing a notary public for the Commonwealth 
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of Pennsylvania, residing in the county of Philadelphia, duly com- 
missioned and qualified to administer ouths and affirmations and to 
take acknowledgements, etc., and to all whose acts as such full faith 
and credit are and ought to be given as well in courts of judicature 
as elsewhere, and that I am well acquainted with the handwriting 
of the said notary public and verily believe his signature thereto is 
genuine, and that said affidavit purports to be taken in all respects 
as required by the laws of the State of Pennsylvania. 

(n testimony whereof I have" hereunto set my hand and affixed 
the seal of said court this 8th day of Sept’r, in the year of our Lord 
one thousand eight hundred and eighty-five. 

WILLIAM B. MANN, 
[L. s.] Prothonotary. 


Know all men by these presents that The Pennsylvania Rail- 
22 road Company, of the State of Pennsylvania, as principal ; 
Elisha B. Gaddis, of the city of Newark, in the county of Es- 
sex and State of New Jersey, as surety, are held and firmly bound 
unto Thomas J. Loughlin, administrator, &c., of Mary Loughlin, 
deceased, of the city of Newark, in the county of Essex and State of 
New Jersey, in the sum of one thousand dollars, lawful money of the 
United States of America, to be paid to the said Thomas J. Loughlin, 
administrator as aforesaid, or to lis certain attorney, executors, ad- 
ministrators, or assigns; to which payment, well and truly to be 
made, they bind themselves, their successors, heirs, executors, and 
administrators, jointly and severally, firmly by these presents. 

Sealed with their seals and dated the eighth day of September, in 
the yearof our Lord one thousand eight hundred and eighty-five. Yet 
upon theseconditions: Thesaid The Pennsylvania Railroad Company 
having petitioned the Essex county inferior court of common pleas, 
State of New Jersey, for the removal of a certain cause therein pend- 
ing, wherein Thomas J. Loughlin, administrator, &., of Mary Lough- 
lin, deceased, is plaintiff, and the said The Pennsylvania Railroad 
Company is defendant (the same being an action of trespass on the 
case), to the circuit court of the United States in and for the district 
of New Jersey: 

Now, — the Pennsylvania railroad, the petitioner, shall enter in the 
said circuit court of the United States on the first day of its next 

session a copy of the record in said suit and shall well and 
23 truly pay all costs that may be awarded by said circuit court 

of the United States if said court shall hold that said suit was 
wrongfully or improperly removed thereto, then this obligation to 
be void; otherwise to be and remain in full force and virtue. 

In witness whereof the said The Pennsylvania Railroad Company 
hath hereto set its seal and caused this bond to be signed by its first 
vice-president and the said Elisha B. Gaddis hath also set his hand 
and seal the day and year first above written. s 

THE PENNSYLVANIA RAiL- 
ROAD CO., 
By EDWIN A. SMITH, 
[L. 8. ] First Vice-President. 


Attest: JNO. C. SIMS, JR., Secretary. 
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Signed, sealed, and delivered in the presence of— 


JNO. C. SIMS, Jr. 
E. B. GADDIS. [L. s.] 


Witness as to Elisha B. Gaddis: 
HOWARD W. HARPS. 


State of New JERSEY, 
’ 88 My 
County of Essex, 


Exisua B. Gappts, of full age, being duly sworn according to law, 
on his oath says that he executed the foregoing bond; that 

24 he resides in Newark, in the State of New Jersey aforesaid, and 
is the owner of real estate in his own name in fee simple in 
Newark of the value of at least two thousand dollars, and that the 
same is free from any incumbrance. Deponent also saith that he is 
worth at least two thousand dollars over and above all his debts and 


liabilities. 
E. B. GADDIS. 
Sworn and subscribed this ninth day of September, A. D. 1885, 


at Newark, N. J., before me— 
EDWARD W. HAYES, 
Master in Chancery in New Jersey. 


(Endorsement:) Bond. The Pennsylvania Railroad Company 
and Elisha B. Gaddis to Thomas J. Loughlin, administrator. Dated 
September 8th, 1885. This bond is approved. Andrew Kirkpatrick, 
J. Filed Sept. 9,1885. J. Warren Vanderveer, clerk. 


STATE OF New JERSEY: 
Essex County Inferior Court of Common Pleas. 


THomas J. Loucniin, Administrator, &c., of Mary ) 
Loughlin, Dee’d ' 
8 / ' ~In Case. 
Us. 
25 Tum PENNSYLVANIA RAILROAD CoMPANY. | 


It appearing that the defendant in the above case has filed a pe- 
tition and bond for the removal of tue same into the United States 
circuit court for the district of New Jersey— 

It is on this ninth day of September, A. D. 1885, ordered that the 
said petition and bond be accepted & all farther proceedings i in this 


court be stayed. 
ANDREW KIRKPATRICK, P. J. 
JOHN L. JOHNSON. 
On motion of— 
W. H. BRADLEY, 
Alt’y of Defendant. 


(Endorsment:) Essex common pleas. Thomas J. Loughlin, ad- 
ministrator, vs. Pennsylvania Railroad Company. On ease. Order 
removing cause. W. H. Bradley, att’y. Filed Sept. 9, 1885. J. 
Warren Vanderveer, clerk. 
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STaTE OF New JERSEY, \ nee 
County of Essez, 


I, J. Warren Vanderveer, clerk of the inferior court of common 
pleas of the State of New Jersey, holden at ‘Newark, in and for the 
county of Essex, do hereby certify the foregoing to be true and cor- 
rect copies of the summons, declaration, plea, notice of trial, peti- 
tion for removal, bond, and order in the case of Thomas J. Loughlin 

against The Pennsylvania Railroad Company, in an action 
26 of trespass on the case, aS the same is taken from and com- 
pared with the originals now on the files of my office. 
In testimony whereof I have hereunto set my hand and 
[.s.] affixed the seal of said court, at Newark, this fifteenth day of 
September, A. D. eighteen hundred and eighty-five. 
J. WARREN VANDERVEER, Clerk. 


(Endorsed :) Essex county inferior court of common pleas. 
Thomas J. Loughlin, adm’r, vs. The Pennsylvania Railroad Com- 
pany. Transcript of proceedings. Filed Sep. 21, 1885. S. D. Oli- 
phant, clerk. 


27 ~—United States Circuit Court for the District of New Jersey. 


Loughlin, Deceased, 
vs. 
THe Pennsytvania R. R. Co. J 


Tuomas J. LouGuiin, Administrator, ete. of Mary 
In Case. 


Application having been made before me by W. H. Bradley, 
attorney of defendant in above-stated eause, within four days after 
the verdict therein, for a rule to show cause why a new trial should 
not be granted on the ground that the damages are excessive and 
the verdict contrary to the weight of evidence and charge of the 
court; I do hereby grant said rule, saving and reserving unto said 
defendant all exceptions taken at the trial of said cause. 

And it is ordered that all further proceedings in said cause be 
stayed until further order of this court. 


(Endorsed :) United States circuit court for the district of New 
Jersey. Thomas J. Loughlin, adm’r, ete., vs. The Pennsylvania 
R. R. Co. Incase. Rule,ete. Filed Nov. 1, 1886. 5S. D. Oliphant, 
clerk. W. H. Bradley, att’y of defendants. Presented & heard 
November 1, 1886, L. E. W. 


28 United States Circuit Court, District of New Jersey. 


v8 


Tuomas J. Loveuiin, Adm’, ete., 
1 ule 
Tue Pennsycvania R. R. Co. 


I have considered the reasons assigned for a new trial in the above 


case with much care. ? 
The jury were to assess the pecuniary value of a mother’s life to 
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her surviving children who were of a very tender age at the time of 
her death, and will require for several years material care and vigil- 
ance in training their mental and moral faculties and in guarding 
their health. The jury was cautioned not to let their judgment be 
affected by sympathy or by the fact that the defendant was a power- 
ful and wealthy corporation, yet after a deliberation of several 
hours they returned a verdict for the plaintiff for fifteen thousand 
dollars. 

I have felt reluctant to disturb the finding of the jury, but as I 
am of the opinion that the amount of the verdict is somewhat ex- 
cessive in view of the fact that it would be more than sufficient to 
provide for all the necessary wants of the children of the deceased 
until arriving at adult age, and taking into consideration the uncer- 
tainty of their living until that time, I have concluded to enter an 
order making the rule for a new trial absolute unless the plaintiff - 
will release all of the verdict above ten thousand dollars within 
twenty days after notice of this order to his counsel and accept a 
judgment for that sum (310,000). On the filing of the plaintiff’s 
release and acceptance within the time specified the rule will be 
discharged ; otherwise made absolute. 

L. E. WALES, J. 


(Endorsed:) U.S. cireuit court, district of New Jersey. Thomas 
J. Loughlin, adm., vs. The Pennsylvania Railroad. Order. Filed 
Mareh 3, 1887. 8S. D. Oliphant, clerk. 


29 United States Cireuit Court, District of New Jersey. 


THomas J. Loucuitx, Am’r of Mary Loughlin, Dee’d, 
vs. In Case. 
Tuk PENNSYLVANIA RAILROAD CoMPANY. 


Know all men by these presents that I, Thomas J. Loughlin, ad- 
ininistrator of the estate of Mary Loughlin, deceased, plaintiff in 
the above-stated suit, do hereby, in compliance with the condition 
prescribed in the order of the court, filed March 3, 1887, upon the 
motion for new trial and for a valuable consideration me moving 
thereto, release unto the said defendant all of the verdict rendered 
therein above the sum of ten thousand dollars, and do agree to ac- 
cept judgment for that amount in full of said verdict. 

Witness my hand and seal this seventeenth day of March, one 
thousand eight hundred and eighty-seven. 

THOMAS J. LOUGHLIN, [t. s.] 
Administrator, &e. 


Sealed and delivered in the presence of— 


WM. J. KEARNS. 


(Endorsed :) U.S. circuit court, dist. of New Jersey. Thomas J. 
Loughlin, adm’r, &e., vs. The Penna. R. R. Co. In case. Release & 
acceptance. James A. Dempsey, att’y of pl’vff. Filed Mar. 22, 1887, 
S. D. Oliphant, clerk. 
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30 United States Circuit Court, District of New Jersey. 
THomas J. Loveuiin, Adm’r, &c., 
In Case. 


v8. 
THe PENNSYLVANIA RaILROAD COMPANY. 

The plaintiff having filed his release and acceptance in conformity 
with the order of this court made on the third day of March instant 
discharging so much of the verdict rendered as exceeds ten thou- 
sand dollars and agreeing to accept that sum in lieu thereof, it is 
now, on motion of James A. Dempsey, attorney of the plaintiff, or- 
dered that the rule to show cause why a new trial should not be had 
be, and the same is hereby, discharged with costs, and judgment 
final is hereby rendered in favor of the plaintiffaund against the 
defendant for the sum of ten thousand dollars and costs of suit, 
said judgment to be entered as of the day of the rendition of said 
verdict. 

Dated March 17, 1887. 

LEONARD: E. WALES, J. 


(Endorsed :} U.S. cireuit court, dist. of New Jersey. Thomas J. 
Loughlin, adm’r, &e., vs. The Penna. R. R. Co. In case. Order re- 
fusing new trial, &c. James A. Dempsey, att’y of pl’t’ff. Filed Mar. 
22, 1887. 8S. D. Oliphant, clerk. 


31 Afterwards, that is to say, on the twenty-fifth day of Octo- 

ber, in the year eighteen hundred and eighty-six, in the term 
of September, 1886, before the said circuit court, at Trenton, in said 
district, comes as well the said plaintiff as the said defendant, by 
their respective attorneys, within mentioned, and the jurors of the 
jury, between the parties aforesaid, in the plea aforesaid; being also 
summoned, come who to speak the truth of the matters and things 
within contained, being chosen, tried, and sworn, say upon their 
oath, that the said defendant is guilty of the premises within laid 
to its charge, iu manner and form as the said plaintiff has within 
compiained against it, and they assess the damages of the said plain- 
tiff by reason thereof, over and above his costs and charges by him 
about his suit in this behalf expended, to fifteen thousand dollars, 
and for those costs and charges to —; andthe court being of opinion 
that the aforesaid verdict is excessive, and that said verdict should 
be set aside and a new trial be had, unless the plaintiff remit the 
sum of five thousand dollars of said verdict, and the said plaintiff 
having remitted the said sum of five thousand doliars and accepted 

the sum of ten thousand dollars as said verdict: 
32 Therefore it is considered that the said Thomas J. Lough- 

lin, administrator as aforesaid, plaintiff, do recover against 
the said The Pennsylvania Railroad Company, defendant, his dam- 
ages aforesaid, in form aforesaid, assessed to the sum of ten thousand 
dollars, and also — for his costs and charges by the court now here 
adjudged to the said plaintiff, and with his assent, which said dam- 
ages, costs, and charges iu the whole amount to —; and the defend- 
ant in mercy. 

Judgment signed March 22, 1887. 
L. E. WALES, Judge. 
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33 United States Circuit Court, District of New Jersey. 
THoomas J. LauGcuuin, Administrator, &c., of } | 
of Mary Laughlin, Dee’d, In Casé. 
v8. | Bill of Exceptions. . 
THe Penna. R. R. Co. 


James A. Dempsey, att’y of plaintiff. 
W. H. Bradley, att’y of defendant. 


This cause came on to be tried on the issue joined between the 
parties on the twenty-fifth day of October, in the year of our Lord 
one thousand eight hundred and eighty-six, before his honor Leonard 
E. Wales, Esq., judge of the said circuit court, by a jury duly em- 
panneled and sworn to try the said issue, and thereupon the plain- 
tiff, in support of the issues joined, offered to prove— 

The plaintiff offered to prove by himself that the deceased, Mary 
Laughlin, performed the duties of a good and capable mother to- 
wards her two children in their nurture and in their moral, intel- 
lectual, and physical training. | 

Whereupon the counsel on the part of the said defendant inter- 


posed and insisted that the said evidence so offered to be given by 


the said plaintiff was not good or admissible in law upon the issue 

aforesaid, but his honor, the said justice, held and affirmed that the 
said evidence so offered to be given by the said plaintiff as 

o4 aforesaid was good and admissible in law, and thereupon the 
said plaintiff testified as follows: 

Question by plaintiff’s counsel. Your wife left two children, I 
believe ” 

A. Yes, sir. 

Q. What were they, boys or girls ? 

A. One of them was a boy and the other a girl. 

Q. Will you give their names and their ages? 

A. Their names are Willie I. Laughlin and Louisa M. Laughlin. 
Q. And their ages at that time? 

A. ‘They were — years old and 5}. 
Q. William being 8? 

A. Yes, sir; and the girl five and a half. 

Q. I will ask you, sir, the question already put in relation to Mrs. 
Laughlin, and you can answer it point by point. Did the deceased 
perfarm the duties of nurture to these children—of their intellec- 
tual, moral, and physical training? Did she educate them? What 
was her character and capacity in these respects? The first branch 
of the question is, How did she perform the duties of nurture ? 

A. In every way becoming a good mother; attentive to her chil- 
dren at all times. 

Q. Now, as to their intellectual training ? 

A. When they became of a sufficient age to be educated, every 
night after tea or nearly every night, when her leisure from other 

duties would permit her, she would take them to her and give 
30 them such education as their minds were fit to receive. She 
taught them the rudiments of simple education. ‘They were 
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not old, as you know, and she took an interest in having them be- 
come well educated. 

Q. Now, as to their moral training ? 

A. It was good, sir, in every way. 

Q. Was she their instructress in morals and education ? 

A. She was their instructress in morals and she was a good in- 
structor in religion—attended to their little religious duties as a good 
mother would. 7 

Q. Now, as to their physical training? 

A. She took care of them. 

Q. Did she see to their health ? 

A. Yes,sir; when they were sick she was anxious about them and 
took good care of them. 

Q. What was the result of this physical training—were they 
healthy children ? 

A. They were very; both of them fine children of their age. 

Q. Now, I ask you the last branch of the question. What was her 
character and capacity in these respects—the discharge of these ma- 
ternal duties? 

A. Her ability to perform the duty of good mother was great— 
her ability was good and her moral character was above reproach. 

Q. In this respect of maternity ? 

A. They were good—her abilities were good. 


To which ruling of his honor the said justice in admitting 
36 the said testimony the defendant prayed a bill of excep- 
tion, and his honor the said justice sealed the exception ac- 


cordingly. 
LEONARD E. WALES, J. [1. s.] 


The testimony in the cause having been concluded and the par- 
ties having rested the cause, the defendant requested his honor the 
said justice to charge the jury that “the obligation at any time to 
keep a flagmman at a crossing over a street or highway arises out of 
and depends upon the degree of danger to which persons are ex- 
posed who have occasion to cross the railroad in using the street or 
highway; that this accident occurred on Sunday evening after ten 
o'clock, and the evidence shows that the traffic and travel on the 
street on Sundays at that hour are not so great nor the running of 
trains so frequent as to require defendant to keep a flagman there.” 

Also that if the defendant at the time of the occurrence in ques- 
tion had a flagman at this crossing in a proper position and at such 
a time as to give to persons in the roadway about to cross the track 
sufficient notice of the approaching train everything that was re- 
quired of the defendant was done, and in such case the question of 
the speed of the train and of signals across the sidewalk or elsewhere 
becomes immaterial. 

Also that “the evidence shows that when the engineer of 

of the colliding train came in sight of the crossing the east-bound 

train was coming out of the station and the street car was 

standing at some distance from the track, and it was his right to 

suppose that under such circumstances the driver would not attempt 
3—278 
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‘to cross before the train, and if he acted upon that impression it was 
not negligence on his part, although the supposition proved to be 
groundless.” 

Also that “notwithstanding the death of the mother the father 
remained bound to provide for his children suitable care, nurture, 
and education; and, in estimating the damages founded on a sup- 
posed pecuniary loss sustained by the children by being deprived 
of the peculiar care, education, and nurture which a mother could 
have bestowed, the jury must take into consideration that it is the 
father’s duty to take all proper means to supply such loss, and dam- 
ages can only be recovered in respect of such loss as cannot be sup- 
plied by the father and others employed by him.” 


His honor the said justice declined to charge as above requested ; 
whereupon the counsel for the defendant, conceiving that by the 
law of the land the said justice should have charged and instructed 
the jury as above requested, prayed that his honor the said justice 
would set his hand and seal to this bill of exceptions to the said 
opinion of his honor the said justice; and whereupon it was sealed 

accordingly. 
38 Excepting in so far as the matters set forth in the said re- 
quests were passed upon in the said charge. 


LEONARD E. WALES, J. [t.s.] 


And his honor the said justice thereupon proceeded to charge the 
said jury as follows: 


GENTLEMEN OF THE JuRY: The plaintiff bas brought this action 
against the defendant to recover damages for the loss resulting from 
the death of Mary Laughlin, which it is alleged was caused by the 
negligence of the defendant. 

The right to bring this action is given by a law of the State of 
New Jersey, which—so much of it as relates to the present case— 
reads as follows: 

Sec. Ist. “Whenever the death of a person shall be caused by 
wrongful act, neglect, or default, and the act, neglect, or default is 
such as would if death had not ensued have entitled the party in- 
jured to maintain an action and recover damages in respect thereof, 
then and in any such case the person who or the corporation which 
would have been liable if death had not ensued shall be liable for 
an action for damages.” 

Sec: 2nd. “ Every such action shall be brought by and in the 
name of the personal representatives of such deceased person, and 
the amount recovered shall be for the exclusive benefit of the widow 

and next of kin uf such deceased person, and shall be dis- 
ou tributed to such widow and next of kin in the proportion 

provided by law in relation to the distribution of personal 
property left by persons dying intestate, and in every such action 
the jury may give such damages as they shall deem fair and just 
with reference to the pecuniary injury resulting from such death to 
the wife and next of kin of such deceased person.” Revised Stat- 
utes of New Jersey, 294. 
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On the 21st of September, 1884, at about twenty minutes past ten 
o’clock at night, the defendant’s train No. 241, bound from Jersey 
City to Perth Amboy Junction, while crossing Market St., in the city 
of Newark, came into collision with a horse car which was passing 
over the same street at a right angle with the defendant’s tracks. 

The engine of the train struck the left side of the rear of the car 
and threw it half around against the curb of the sidewalk. Mrs. 
Laughlin, who was a passenger in the horse car, was thrown out and 
received such injuries as caused her death in a few hours. 

The first question to be decided by you is, Was the accident which 
resulted in the death of Mrs. Laughlin eaused by the defendant’s negli- 
o— To properly determine this question you will have to con- 
sider— 

Ist. Whether the train just before the collision had been runing 
at an excessively high or unusual rate of speed amounting to negli- 
gence or recklessness under all the circumstances. 

2nd. Whether the proper and customary warning signals 
40 of the approach of the train had been made by head light 
and bell or steam-whistle on the engine. 

ord. Whether the defendant’s agents employed at the crossing to 
lower the gate bars at the side tracks for the protection of pedestrians 
and to notify the drivers of vehicles when trains were coming were 
prompt and careful in the discharge of their duties on this.occasion. 

No. 241 was a reguiar way train. It had been running on the 
same schedule for some months previous, and its time for leaving 
Newark on its western route was twenty minutes past ten. On the 
night of the accident the train was about on time, according to the 
testimony of the engineer and conductor, but vou will have to con- 
sider with some care in this connection whether it waseven a few 
seconds behind time and in consequence thereof was going at a 
greater rate of speed than usual just before it reached Che crossing, 
for it is obvious the higher the rate of speed the longer will be the 
time required to bring this train toa standstill. This train consisted 
of seven coaches, and started from Jersey City with 327 passengers. 
It had already made two stoppings, one at Marion and the other at 
East Newark, before the moment of the collision. 

To the east of the crossing, at the distance of 946 feet and 10 
inches, there is a draw-bridge over the Passaic river. At the nearer 
distance of 582 feet and 8 inches there is another bridge over the 

Morris canal, and between the latter bridge and Market street 
41 are two streets, named respectively River and Commerce, the 
latter being distant from the crossing 288 feet. 

In investigating this branch of the inquiry you will remember 
the statement of the engineer in reference to the rates of speed at 
which he passed those different points. 

We will not recapitulate them, and only call your attention to 
them in order that you may calculate as accurately as possible the 
actual speed of the train from the Passaic bridge to Market street. 

The engineer admits that he was running at not less than ten 
miles an hour at Commerce street. The testimony of plaintiff's 
witnesses makes it greater, and one test of the defendant's negli- 
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gence may be applied just here, to wit, whether, in approaching a 
crowded thoroughfare like the Market-street station, the engineer 
had his train under sufficient control to check its speed in obedience 
to the signal of the flagman and to avoid coming into collision with 
horses or vehicles which were passing or about to pass directly 
across his track, for the rule must be constantly kept in view that 
trains, in going through large and populous towns and cities and 
in crossing streets, should be run with much greater care and at a 
slower rate of speed than when in open country, where there is 
much less travel and where they can be seen and heard for greater 
distances. 3 
Extra danger calls for extra precaution. 
42 It must also be observed that the defendant had no right 
to the exclusive or even to the first or paramount use of the 


street on which its tracks are laid. The public are entitled to a con- - 


current and equal use with the defendant. It follows from this that 
both the agents of the railroad company and those who cross the 
railroad tracks must exercise all proper and necessary precaution to 
prevent collisions, and the general rule is that where a person has 
been injured by the negligence of the company was also in fault by 
contributing to the wrong or injury by his own want of care he can- 
not recover; but the present case doves not require the application 
of this rule,and you are not to balance the want of care of the 
driver of the horse car, if there was such fault on his part, against 
the negligence of the defendant, if any such negligence has been 
proved. 

It is enough for you to know that Mrs. Laughlin was innocent of 
all fault. She had no control over the driver, and his wrong, if any 
there was, cannot be imputed to her. The conduct of the driver 
must be entirely excluded from your consideration, so far as it con- 
cerns the right of recovery by the plaintiff. This is admitted by 
counsel on both sides and is not open to controversy. The negli- 
gence of the defendant is alone in dispute, 

Railroad companies are invested with great and valuable privi- 

leges and rights, and in consideration of this and of the great 
43 speed and inevitable power of their trains they are held toa 

high degree of care and prudence in operating their roads. 
They operate them through their agents or servants, and ure responsi- 
ble for their acts. If one of these agents or servants fails in his 
duty,and by his neglect or carelessness or incompetency a wrong or 
injury is inflicted upon another, the company whose agent has been 
thus derelict is liable for the consequences. : 

2nd. Next, was the head-light of the locomotive visible at such a 
distance east of the crossing and was the bell rung or the whistle 
blown in time to notify all persons at that place that the train was 
coming so that they could avoid danger? 

The testimony on this point is conflicting and contradictory, and 
the question must be decided by you on the preponderating weight 
of evidence and the probabilities of what actually occurred. There 
is no doubt that the engine was provided with a head-light; whether 
or not that light could be and was seen at a sufficient distance from 
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the crossing to be of service as a signal on the night of the accident 
isa subject about which the witnesses differed. An east-bound train 
had just left the Newark station, and the rear car was passing Com- 
merce street when the eAgine of No. 241 reached that point, and -how 
far, if at all, the head-light of the latter was intercepted by the out- 
going trains and by other obstacles mentioned by the witnesses it will 

be for you to determine. If the head-light of the rapidly ap- 
44 preaching locomotive is seen but a short distance away from 

a street-crossing it would be more likely to bewilder and 
alarm than to give time to escape it. So with reference to the ring- 
ing of the bell and the sound of the steam-whistle ; these signals 
should also be given in time to be of service. On these matters you 
have positive as well as negative testimony. 

Watchful observers see many things that more inattentive persons 
do not notice, and some persons hear and distinguish sounds more 
quickly than others, and therefore the direct testimony of the wit- 
nesses who saw and heard these signals may be as much, if not more, 
entitled to credit than others who said they neither saw nor heard 
them. 

And this brings us to a third branch of inquiry as to negligence, 
namely, the acts or omissions of the flagman, Lutz, who was stationed 
at the Market-street crossing. 

It may be remarked here that if all the precautions already men- 
tioned were adopted and used by the defendant company in running 
its trains, and the necessary. numnber of flagmen were employed at 
the crossing to keep the track clear, it makes little or no difference 
how great the rate of speed at which the train wus run, provided 
the public had sufficient warning of its approach. 

If, in the face of such warning, a person ventures across the track 
he will take all the risk of danger and the company will not be liable. 

Now, Lutz’s own statements of what he did = previous to 
45 the accident are for the most part irreconcilable with the testi- 

mony of the plaintiff’s witnesses, with one material exception, 
to be alluded to presently. 

He had charge of the whole crossing from and after ten o’clock 
on the night of the accident, having goneon duty at 7 o'clock the 
same evening. Up to 10 o’clock there had been two flagmen at the 
crossing; after that hour Lutz was left in charge alone. 

There are two tracks here, called respectively the east and west 
tracks, and the flagman who bad charge of the west track had gone 
off duty at 10 o’clock, thus leaving Lutz to attend to both. Accord- 
ing to his own testimony he had just flagged the east-bound train 
out of the station and crossed over to the west track and looked 
along it to watch for the train, and no sooner did he see the shine of 
the head-light than he took his lantern and started to flag when he 
saw the horse car going down, and he halloed as loud as he eould. 
At that time he says the car was from 25 to 30 feet away from the 
track. Some foot passengers ran across the track, and some re- 
mained back, and after they had stopped goimp over he looked over 
towards the depot side again, and the first thing he saw was the 
horse car start right down and stop at the track the same as if 
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stationed there. “The horse car was right on the track, and the 
horses inside here.” He ran up to the car and said, “For God’s sake 
drive up as fast as you can; for God’s sake drive up er you will kill 
every passenger you have got in your car.” Then he (the driver) 
looked at me and said, Shall I drive up? So he happened to 
46 drive along, and the first thing the locomotive came and 
struck the hind part here; he didn’t get all the way across. 
This statement appears to be intrinsically improbable and is con- 
tradicted by the driver of the car which was struck and by the 
driver of another horse car that had driven upa few feet behind it. 
James McDonough, who was the driver of the car that was struck 
and who had had seven years’ experience asa car-driver prior to the 
accident and is still in the same occupation, testifies that when he 
approached the defendaat’s track he stopped his horses about 20 
feet away, as he usually did, and the conductor went ahead and out 
between the tracks of the defendant. He received his signal after 
the east-bound train had gone out, “All right to go on.” He saw 
the flagman Lutz go to the shanty on the left and lay his lantern 
down. McDonough then started his horses on a walk, but before 
he cleared the west-bound track heard the whistle and saw the flash 
of the head-light at the same time, and the car was struck. He 
swears that he never halted on the track. McDonough’s statements 
are corrobated by John Gade, the driver of the car directly behind 
McDonough’s, and of Jemes A. Shannon, the conductor. Hoey, the 
conductor of McDonough’s car, has died since the accident. The 
supposition that an experienced driver would or did stop his car a 
single moment on the defendant’s tracks at such a dangerous cross- 
ing where trains are dashing past every few minutes is 
47 almost too improbable for belief, and yet you must take and 
weigh the testimony, not only in regard to this, but in refer- 
ence to the cther statements of Lutz and to the whole of his conduct 
on that occasion, and place the credit where you think it is due. 
Lutz is, however, sustained in one respect. He had ceased to 
wave his white lantern, the signal that a train is coming, and he 
had left his red lantern, the signal of danger to an approaching 
train, at his shanty, and had not time to run and get it. It is pos- 
sible, nay probable, that if the red signal had been shown to the en- 


gineer of the west-bound train the accident would have been pre- 


vented. 

We have called your special attention to this portion of the testi- 
mony because it is, perhaps, the turning point on the question of 
the defendant’s negligence. Whether the defendant is bound by 
statute or common law to keep one or more flagmen at a public 
crossing is not a material question just now, since the proof shows 
that the company had accustomed the public to depend on such 
flagmen by employing them, and having established the custom 
they cannot be allowed to abandon it at their pleasure. 

If, then, you shall find that Lutz was negligent in failing to per- 
form any part of his duty at the time of the accident, the defendant 
annot escape liability for its results. 

In immediate connection with Lutz’s performance of his duty or 
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of his failure to perform it you will also consider whether it 
48 was not an unwise and inexcusable relaxation of care and 

prudence on the part of the defendant in leaving only one 
flagman at this busy crossing after 10 o’clock at night, where before 
that hour there had been two, and thereby imposing a heavier labor 
and responsibility on him than he could discharge. 

Negligence and the definition is suggested by the charge of an 
eminent judge of this State in a similar case—is the omission of that 
duty which the law has placed upon one party whereby an injury 
has been occasioned to another. What, then, was the duty of the 
defendant .in adopting necessary precautions to guard the public 
froin danger at this crossing? Did the company, through its agents, 
exercise sufficient care and prudence on the night of the accident 
to avoid it? 

Was the accident caused entirely by the fault of the car-drivers 
and without any neglect of duty on the part of the defendant? If 
you can answer these last two questions affirmatively, then your 
verdict should be fur the defendant; on the contrary, if, on a fair 
and painstaking examination of the whole case, you shall be satis- 
fied that the defendant’s negligence only contributed to the accident, 
and that the car-driver was equally negligent, or even more so, your 
verdict should be for the plaintiff. | 

In concluding we must remind you that as between the plaintiff 
and the defendant in this case you must hold the balance as evenly 
as if you were passing on the rights of two private individuals, and 

not between an uninfluential person and a rich and power- 
49 ful corporation; nothing more than even-handed justice 

should be exacted from the one or administered to the 
other. 

In the event of your verdict being for the plaintiff the question 
will arise as to the amount of damages and how they shall be com- 

uted. 

: Mrs. Laughlin left two children, a boy and a girl, aged 8 and 5 
years, respectively. The deceased woman was thirty-one years ol 
ut the time of her death. She had been in excellent health, was well 
educated, accomplished, and in every respect competent and quali- 
fied to discharge her maternal duties in the moral and _ intellectual 
education and training of her children, as well as to care and pro- 
vide for their physical comfort and culture. She had already begun 
to impart to them religious instruction and to teach them the first 
elements of learning. 

Her surviving husband is still a young man, and it is not im- 
probable that he may again marry a wife. He is legally bound to 
maintain and educate his children. On these facts it is contended 
for the defendant that, even should the jury find for the plaintiff, 
they can give him only nominal damages under the special limita- 
tion of the statute which restricts them to an amount which the 
jury shali deem fair and just with reference to the pecuniary injury 
resulting from the death of the mother to her children, who are her 
only next of kin. We cannot agree to this proposition. 
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50 There must be some pecuniary injury to the young children 

of such a mother as Mrs. Laughlin is described to be by her 
death. The only difficulty is in fixing upon some basis of caicula- 
tion in estimating in dollars and cents the value of that of which 
they have been deprived ; but, difficult and delicate as the task may 
be, the jury may have to undertake it. You are not to give com- 
pensation for the loss of a mother’s love and tender devotion or for 
the deprivation of her society and sympathy in the family circle 
and in the troubles and disappointments of youthful life. 

All these associations which hallow the name of a good mother 
and cling to the memory of her children to their latest breath must 
be coolly and dispassionately put aside. 

The law wisely and justly takes no account of them, for the 
simple reason that their money value cannot be ascertained. Such 
losses ure occurring every day, not by accident, but in the course of 
nature, and cannot besupplied. How, then, is the pecuniary injury 
inflicted by such a death caused by a preventible accident to be 
ascertained? One mode may be to count the probable cost of ob- 
taining an equivalent substitute. 

Nurses and teachers can be procured for moderate wages, but a 
hired nurse does not and eannot as a general rule fill the place of 

a devoted, patient, and self-sacrificing mother. 
51 Superior instructors may be found, but they do not supply 

the natural watchfulness over the child’s moral growth. The 
whole difficulty is in fixing a pecuniary value on a mother’s services 
to her children separate and apart from the maternal love and care 
which she instinctively feels and exercises fur them from their birth 
onward; but if there is any pecuniary advantage or benefit in a 
mother’s nursing, teaching, guardianship, and general watchfulness 
of a child’s physical, mental, and moral growth over the like services 
performed by paid substitutes, then on the death of the mother the 
child may be said to have been deprived of a reasonable expectation 
of apecuniary advantage. It is a substantial and material advantage 
to every child to have a good and faithful mother. 

Cominon observa'ion shows us that men and women who have 
enjoyed the advantages of maternal care, instruction, and influence 
during childhood and youth are better equipped for future useful- 
ness and success in life than others who have been early deprived of 
such advantages. ‘There are exceptions, it is true, but actual expe- 
riences and probabilities all point to the same general direction. 
There must be some value in the prospect of such usefulness and suc- 
cess, and you will have to come as near to it as you can. 

We niust repeat to you in closing these instructions that you must 

rigidly discard all sentimental feelings in relation to Mrs. 
52 Laughlin’s death and the sorrow and distress of her husband 
and children. Thelaw gives no relief for these, but as practical 
business men, actuated by a sincere desire to do justice between these 
parties according to the provisions of this statute, you will calculate 
the value of the maternal advantages which the children of Mrs. 
Laughlin have lost by her death. : 
Thereupon the counsel for the defendant excepted to that portion 
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of the charge which permits the jury to impute negligence to the 
railroad company, the defendants, to this extent for not using or 
misusing the signal on the sidewalk, to wit: 

(1) Whether the defendants’ agents employed at the crossing to 
lower the gate bars at the side tracks for the protection of pedestri- 
ans and to notify the drivers of vehicles when trains were coming 
were prompt and careful in the discharge of their duties on this 
occasion. : 

Also to that part of the charge which justified the jury in imput- 
ing negligence upon the use or failure to use the red signal, to wit: 
(2) Lutz is, however, sustained in one respect: he had ceased to 
wave his white lantern, the signal of that a train is coming, and he 
had left his red lantern, the signal of danger to an approaching 
train, at his shanty and had not time to run and get it. It is pos- 
sible—nay, probable—that if the red signal had been shown to the 
engineer of the west-bound train the accident would ‘have been 

prevented. 
53 Also to that part of the charge which holds that more 

than nominal damages can be recovered in this case, to wit: 
(3) In the event of your verdict being for the plaintiff, the ques- 
tion will arise as to the amount of damages and how they shall be 
computed. Mrs. Laughlin left two children—a boy and girl—aged 
Sand 5} years respectively. The deceased woman was 31 years 
old at the time of her death. She had been in excellent health, was 
well educated, accomplished, and in every respect competent and 
qualified to discharge her maternal duties in the moral and intel- 
Jectual education and training of her children, as well as to care and 
provide for their physical comfort and culture. She had already 
begun to impart to them religious instruction and to teach them the 
first elements of learning. Her surviving husband is still a young 
man, and it is not improbable that he may again marry a wife. 

He is legally bound to maintain and educate hischildren. On these 
facts it is contended for the defendant that even should the jury find 
for the plaintiff they can give him only nominal damages under the 
special limitation of the statute, which restricts.tkem to an amount 
which the jury shall deem fair and just with reference to the pecu- 
niary injury resulting from the death of the mother to her chil- 
dren, who are her only next of kin. We cannot agree to this posi- 
tion. There must be some pecuniary injury to the young children 

of such a mother as Mrs. Laughlin is described to be. By 
54 her death the only difficulty is in fixing upon some basis of 

calculation, in estimating in dollars and cents the value of 
that which they have been deprived. 

But, difficult and delicate as the task may be the gary may have 
to undertake it. You are not to give compensation for the loss of a 
mother’s love and tender devotion or for the deprivation of her so- 
ciety and sympathy in the family circle. All these associations which 
hallow the name uf a good mother and cling to the memory of her 
children to their latest breath must be dispassionately put aside. 
The law wisely and justly takes no account of them for the simple 
reason that their money value cannot be ascertained. Such losses are 

4—278 


26 THE PENNSYLVANIA RAILROAD CO. Vs. 


occurring every day, not by accident, but in the course of nature, and 
cannot be supplied. How, then, is the pecuniary injury inflicted by 
such a death, caused by a preventibleaccident, to be ascertained? One 
inode may be to count the probable cost of obtaining an equivalent 
substitute. 

Nurses and teachers can be procured for moderate wages, but a 
hired nurse does not and cannot as a general rule fill the place of a 
devoted, patient, and self-sacrificing mother. 

Superior instructors may be found, but they do not supply the 
natural watchfulness over the child’s moral growth. The whole diffi- 
culty isin fixing a pecuniary value on a mother’s services to her 
children separate and apart from the maternal love and care which 


she instinctively feels and exercises for them from their birth 


55 onward ; but if there is any pecuniary advantage or benefit 

in a mother’s nursing, teaching, guardianship, and general 
watchfulness for a child’s physical, mental, and moral growth over 
the like services performed by paid substitutes, then on the death of 
the mother the child may be said to have been deprived of a reason- 
able expectation of a pecuniary advantage. It is a substantial and 
material advantage to every child to have a good and faithful 
mother. 

Common observation shows us that men and women who have 
enjoyed the advantages of maternal care, instruction, and influence 
during childhood and youth are better equipped for future useful- 
ness and success in life than others who have been early deprived 
of such advantages. 

There are exceptions, it is true, but actual experiences and prob- 


abilities all point to the same general direction. There must be. 


some value in the prospect of such usefulness and success, and you 
will have to come as near it.as you can. 

Also to that part of the charge which gives directions or instruc- 
tions to the jury as to the rate of speed at which the train was run- 
ning that night, to wit: (4) In investigating this branch of the in- 
quiry you will remember the statement of the engineer in reference 
to the rates of speed at which he passed these different points. We 

will not recapitulate them, and only call your attention to 
o6 them in order that you may calculate as accurately as possi- 

ble the actual speed of the train from the Passaic bridge to 
Market street. The engineer admits that he was running at not 
less than ten miles an hour at Commerce street. The testimony of 
pldintiffs’ witnesses makes it greater; and one test of the defendant’s 
negligence may be applied just here, to wit: Whether, in approach- 
ing a crowded thoroughfare like the Market-street station, the en- 
gineer had his train under sufficient control to check its speed in 
obedience to the signal of the flagman and to avoid coming into 
collision with horses or vehicles which were passing or about to pass 
directly across his track, for the rule must be constantly kept in 
view that trains, in going through large and populous towns and 
cities and in crossing streets, should be run with much greater care 
and ata slower rate of speed than when in open country, where 
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there is much less travel and where they can be seen and heard from 
greater distances. | | 

Also to that part of the charge leaving it to the jury tosay whether 
there was any negligence in taking off one flagman after ten o’clock 
on Sunday night, in view of the evidence and the time-table, 
which shows the infrequency of the trains, and the absence of street 
traffic over this particular crossing at that time, to wit: (5) We have 
called your attention to this portion of the testimony because it is 
perhaps the turning point on the question of the defendant’s negli- 

| ence. Whether thedefendant is bound by statute or common 
57 aw to keep one or more flagmen at a public crossing is not 
a material question just now, since the proof shows that the 
a had accustomed the public to depend on such flagmen by 
employing them, and having established the custom they cannot be 
allowed to abandon it at their pleasure. If, then, you shall find that 
Lutz was negligent in failing to perform any part of his duty at the 
time of the accident the defendant cannot escape liability for its re- 
sults. In immediate connection with Lutz’s performance of his duty 
or of his failure to perform it you will also consider whether it was 
not an unwise and inexcusable relaxation of care and prudence on 
the part of the defendant in leaving only one flagman at this busy 
crossing after ten o’clock at night, where before that hour there had 
been two, and thereby imposing a heavier labor and responsibility 
on him than he could discharge. 

And upon the counsel for defendant tendering this his bill of ex- 
ception to the said matter referred to above contained in the charge 
of his honor the said judge, and praying that the same might be 
sealed according to the statute in such case made and provided, it 


was sealed accordingly. 
L. E. WALES, J. [1. s.] 


58 Supreme Court of the United States. 


Tue PennxsytvaNrtA Rattroap Company, Plain- 
tiff in Error, 
, vs. 
Tuomas J. Laueuiix, Adm’r, &c., Defendant in 
Error. 


Assignment of 
Errors. 


On error to the circuit court of the United States for the district 
of New Jersey, of October term, in the year of our Lord one thou- 
sand eight hundred and eighty-seven. 


Afterwards, to wit, on the second Monday of October in this same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, comes the Pennsylvania 
Railroad Company, by William H. Bradley, its attorney, and says 
that in the record and proceedings aforesaid, and also in the matter 
recited and contained in the bill of exceptions, and also in giving 
the verdict and judgment aforesaid, there is manifest error, to 
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59 First. That the declaration aforesaid and the matters 
therein contained are not sufficient in law for the said Thomas 
J. Laughlin, adm’r, &c., to have and maintain his said action against 
the Pennsylvania Railroad Company. | 
Second. There is error also in this, to wit, that the said judge be- 
fore whom the said cause was tried at and upon the aforesaid trial 
of the said issue so joined between the parties aforesaid admitted 
evidence to be given on the part of the plaintiff below tending to 
show that the plaintiff's intestate, Mary cVaughlin, performed the 
duties of a good and capable mother toward her two children in 
their nurture and in their moral, intellectual, and physical training. 
Third. There is also error in this, to wit, for that on the said trial 
thesaid judge refused to charge the jury, as requested by the coun- 
sel of the defendant below, “ that the obligation at any time to keep 
a flagman at a crossing over a street or highway arises out of and 
depends upon the degree of danger to which persons are ex- 
60 posed who have occasion to cross the railroad in using the 
street or highway, and that the defendant below was not 
required on the day on which and atthe hourat which the accident 
occurred to keep a flagman at the crossing where it occurred.” 
Fourth. There is also error in this, to wit, for that on the said 
trial the said judge refused to charge the jury, as requested by the 
counsel of the defendant below, “that if the defendant, at the time 
of the occurrence in question, had a flagman at the crossing where 
it occurred in a proper position and at such a time as to give to per- 
sons in the roadway about to cross the track sufficient notice of the 
approaching train everything that was required of the defendant 
train and of signals across the sidewalks or elsewhere becomes im- 
was done, and that in such case the question of the speed of the 
material.” 
Fifth. There is also error in this, to wit, for that on said trial the said 
judge refused to charge the jury, as requested by the counsel for the 
defendant below, “that the engineer of the colliding train, 
61 when said train came in sight of the crossing and when he 
saw the street car standing at some distance from the railroad 
track, had a right to suppose that the driver of said car would not 
attempt to cross before said train.” 
Sixth. There is also error in this, to wit, for that on said trial the 
said judge refused to charge the jury, as requested by the counsel of 
the defendant below, “that, notwithstanding the death of the 
mother, the father remained bound to provide for his children suit- 
able care, nurture, and education, and in estimating the damages 
founded on the supposed pecuniary loss sustained by the children 
by being deprived of the peculiar care, education, and nurture which 
the mother could have bestowed the jury must take into con- 
sideration that it is the father’s duty to take all proper means to 
supply such loss, and damages can only be recovered in respect of 
such loss as cannot be supplied by the father and others employed by 
him.” 
Seventh. There is also error in this, to wit, for that on said trial 
the said judge charged the jury that they might consider in deter- 
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mining the question whether tie accident which resulted in 
62 the death of the plaintiff’s intestate was due to the neglect of 

the agents of the defendant below, employed at the crossing 
where the collision occurred, to lower the gate bars at the sidewalks 
intended for the protection of pedestrians. 

Eighth. There is also error in this, to wit, for that on the said trial 
the said judge charged the jury that the accident was due to the 
failure of the flagman at the crossing to show the red signal to the 
engineer of the approaching train. 

Ninth. There is also error in this, to wit, for that on the said trial 
the said judge charged the jury that. if the jury should find for the 
plaintiff they could give more than nominal damages. 

Tenth. There is also error in this, to wit, for that on the said trial 
the said judge charged the jury that it was the duty of the defend- 
ant’s engineer of the colliding train to have his engine under suffi- 
cient control to check its speed so as to avoid collision with a vehi- 
cle about to cross the tracks as he approached the crossing. 

Eleventh. There is also error in this, to wit, for that on the said 

trial the said judge charged the jury that it was the duty of 
63 the defendant below to employ flagmen at said crossing, be- 

cause it had accustomed the public to depend on such flag- 
men by employing them there, and that the jury might determine 
what number of flagmen it was the duty of the defendant below to 
station at said crossing after ten o’clock at night. 

W. H. BRADLEY, 
Attorney for said Plaintiff in Error. 


633 { Endorsed :] United States Supreme Court. The Pennsyl- 
vania Railroad Company, pl’ff in error, vs. Thomas J. Laugh- 
lin, adm’r, &c., def’t in error. Assignment of errors. 


64 Unirep Srates OF AMERICA, Sas 
District of New Jersey, j 


I certify the foregoing to be a true and faithful copy of the record 
and procecdings of the cireuit court of the United States in and for 
the district of New Jersey in the third circuit in a certain suit at 
law therein lately pending between Thomas J. Loughlin, adminis- 
trator, &e., plaintiff, and The Pennsylvania Railroad Company, 
defendant. 

In testimony whereof I hereto subscribe 
The Seal of the U.S. my name and affix the seal of the said cir- 

Circuit Court, Dist. cuit court, at Trenton, in said district, this 

of New Jersey. seventh day of October, A. D. 1887, and in 

the one hundred and twelfth year of the 


Independence of the United States. 
S. D. OLIPHANT, Clerk. 


Endorsed on cover: New Jersey C.C.U.S. No. 278. The Penn- 
sylvania Railroad Company, plaintiff in error, vs. Thomas J. Laugh- 
lin, administrator of Mary Laughlin, deceased. Filed October 24, 
1887. 
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SUPREME COURT OF THE UNITED STATES, 


October Term, 18900. 
No. 278. 


THE PENNSYLVANIA RAILROAD COMPANY, PLAINTIFF 
IN ERROR. 
v8. 
THOMAS J. LAUGHLIN, ADMINISTRATOR OF MARY 
LAUGHLIN, DECEASED, DEFENDANT IN ERROR. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF NEW JERSEY. 


Brief of JAMES B. VREQENBURGH, Counsel for Plaintiff in Error. 


I. STATEMENT OF THE CASE. 


Thomas J. Laughlin, the husband of Mary Laughlin, brings suit as 
her adminsitrator to recover damages resulting from her death on 
September 21, 1884. 

The deciaration states that on September’ 21, 1884, deceased was 
riding in a horse car on Market street, in the City of Newark, and 
across the tracks of the plaintiff in error, when said car was struck 
by the locomotive of the plaintiff in error, and from such collision de- 
ceased was so injured that she died the next day. 

The declaration fails to state that the deceased left a person entitled 
to damage. The court permitted the plaintiff (defendant in error) to 
show (p. 16) that deceased was married, that the administrator was her 
husband, and that she left two children, and tha: she performed the 
duties toward them of a good and — mother in their moral, in- 
tellectual and physical training. 

The verdict was for $15,000, which was adel by the court to 
$10.000.on rule to show cause. 

The questions involved are :‘First. Tie suffisiency of the declaration. 
It does not show that the deceased left a person entitled to the comage; 
that is raised by the first assignment of error (p. 28). 
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Second. Whether the evidence offered by the defendant in error 
(pp. 16 and 17), tending to show that the deceased performed the duties 
of a good and capable mother towards her two children, in their nurture, 
and in their moral, physical and intellectual training, and admitted by 
the court was admissible. This is raised by exception (p. 17) and 
second error assigned (p. 28). 

Third. Whether the judge should have charged as requested by the 
plaintiff in error (p. 18), that *“ notwithstanding the death of the mother, 
the father remained bound to provide for his children suitable care, 
nurture and education; and, in estimating the damages founded on a 
supposed pecuniary loss sustained by the children by being deprived of 
the peculiar care, education and nurture which a mother could have 
bestowed, the jury must take into consideration that it is the father’s 
duty to take all proper means to supply such loss, and damages can 
only be recovered in respect of such loss as cannot be supplied by the 
father and others employed by him.” _ 

This is raised by exception (p. 18) and sixth error assigned (p. 28). 

Fourth. The charge of the judge that there must be some pecuniary 
damage to the children of such a mother as Mrs. Laughlin is described 
to be by her death. 

This is raised by exception (p. 27) and ninth error assigned (p. 29). 

Fifth. The charge of the court that it was the duty of the engineer 
of the train of the plaintiff in error to have his engine under sufficient 
control to cheek its speed so as to avoid collision with a vehicle about 
to cross the tracks as he approached the crossing. 

This is raised by exception (p. 27) and tenth error assigned (p. 29). 

Sixth. The charge of the court that it was the duty of the plaintiff 
in error to employ flagmen at said crossing because it had accustomed 
the public to dep2nd on such flagmen, by employing them there, and 
that the jury might determine what number of flagmen it was the duty 
of the defendant below to station at said crossing after ten o’clock at 
night. | : 

This is raised by exception (p. 27) and eleventh error assigned (p. 29). 


II. SPECIFICATION OF THE ERRORS RELIED UPON. 


First. That judgment was entered for the plaintiff, whereas for want 
of a sufficient declaration it should have been entered for the defendant. 
Second. That the court admitted the evidence following against the 
objection of the plaintiff in error. 
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Question by plaintiff's counsel. Your wife left two children, I 
believe ¢ 
. Yes, sir. 
What were they, boys or girls ? 
. One of them was a boy and the other a girl. 
. Will you give their names and their ages ¢ 
‘Cheir names are Willie I. Laughlin and Louise M. Laughlin. 
And their ages at that time ¢ 
They were — years old and 5}. 
. William being 8 ? 
Yes, sir; and the girl five and a half. 
. I will ask you, sir, the question already put in relation to Mrs, 
Laughlin, and you can answer it point by point. Did the deceased 
perform the duties of nurture to these children—of their intellectual, 
moral and physical training? Did she educate them? What was her 
character and capacity in these respects? The first branch of the quee- 
tion is, how did she perform the duties of nurture ? 

A. Iu every way becoming a good mother; attentive to her children 
at all times. | 

Q. Now, as to their intellectual training ? 

A. When they became of a sufficient age to be educated, every night 
after tea, or nearly every night, when her leisure from other duties 
would permit her, she would take them to her and give them such 
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education as their minds were fit to receive. She taught them the 


rudiments of simple education. They were not old, as you know, and 
she took an interest in having them become well educated. 

Q. Now, as to their moral training ? 

A. It was good, sir, in every way. 

Q. Was she their instructress in morals and education ? 

A. She was their instructress in morals and she was a good instructor 
in religion—attended to their little religious duties as a good mother 
would. 

Q. Now, as to their physical training ¢ 

A. She tuok care of them. 

(. Did she see to their health ? 


A. Yes, sir; when they were sick she was anxious abont them and 
took good care of them. 

Q. What was the result of this physical training —were they healthy 
children ? 


A. They were very; both of them fine children of their age. 
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Q. Now, I ask you the last branch of the question. What was her 
character and capacity in these respects—tbe discharge of these ma- 
ternal duties / | 

A. Her ability to perform the duty of a good mother was great— 
her ability was good and her moral character was above reproach. 

Q. In this respect of maternity ‘ 

A. They were good—her abilities were good. 

Third. That the judge refused to charge the request following :— 

“ Notwithstanding the death of the mother, the father remained 
bound to provide for his children suitable care, nurture and education ; 
and, in estimating the damages founded on a supposed pecuniary loss 
sustained by the children by being deprived of the peculiar care, edu- 
eation and nurture which a.mother could have bestowed, the jury 
must take into consideration that it is the father’s duty to take all 
proper means to supply such loss, and damages can only be recovered 
in respect of such loss as cannot be supplied by the father and others 
employed by him.” 

Fourth. But on the contrary charged as follows :— 

In the event of your verdict being for the plaintiff, the question will 
arise as to the amount of damages and how they shall be computed. 

Mrs. Laughlin left two clildren, a boy and a girl, aged 8 and 5} 
years, respectively. The deceased woman was thirty-one years old at 
the time of her death. She had been in excellent health, was well 
educated, accomplished, and in every respect competent and qualified 
to discharge her maternal duties in the moral and intellectual educa- 
tion and training of her children, as well as to care and provide for 
their physical comfort and culture. She had already begun to impart 
to then religious instruction and to teach them the first elements of 
learning. , 

Her surviving husband is still a young man, and it is not improb- 
able that he may again marry a wife. He is legally bound to main. 
tain and edueate his children. On these facts it is contended for the 
defendant that, even should the jury find for the plaintiff, they can 
give him only nominal damages under the special limitation of the 
statute which restricts them to an amount which the jury shall deem 
fair and just with reference to the pecuniary injury resulting from the 
death of the mother to her children, who are her only next of kin. We 

cannot agree to this proposition. 
There mast be some pecuniary injury to the young children of such 
a mother as Mrs. Laugh!in is described to be by her death. The only 
difficulty is in fixing upon some basis of calculation in estimating in 
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dollars and cents the value of that of which they have been deprived; 
but, difficult and delicate as the task may be, the jury may have to 
undertake it. You are not to give compensation for the loess of a 
mother’s love and tender devotion, or for the deprivation of her 

and sympathy in the family circle and in the troubles and disappoint- 
ments of youthful life. 

All these associatiors which hallow the name of a good mother and 
cling to the memory of her children to their latest breath must be 
coolly and dispassionately put aside. 

The law wisely and justly takes no account of them, for the simple 
reason that their money value cannot be ascertained. Such losses are 
occurring every day, not by accident, but in the course of nature, and 
cannot be supplied. How, then, is the pecuniary injury inflicted by 
such a death caused by a preventible accident to be ascertained? One 
mode may be to court the probable cost of obtaining an equivalent 
substitute. 

Nurses and teachers can be procured for moderate wages, but a 
hired nntise does not and cannot as a general rule fill the place of a 
devoted, patient, and self-eacrificing mother. 

Superior instructors may be found, but they do not supply the vatur- 
al watchfulness over the child’s moral growth. The whole difficulty 
is in fixing a pecumary value on a mother’s services to her children 
separate and apart from the maternal love and care which she instinct- 
ively feels and exercises for them from their birth onward; but if there 
is any pecuniary advantage or benefit in a mother’s nursing, teaching, 
guardianship and general watchfulness of a child’s physical, mental and 
moral growth, over the like services performed by paid substitutes, 
then on the death of the mother the child may be said to have been 
deprived of a reasonable expectation of a pecuniary advantage. It isa 
substantial and material advantage to every child to have a good and 
faithful mother. 

Common observaton shows us that men and womea who have en- 
joyed the advantages of maternal care, instruction, and influence dur- 
ing childhood and youth are better eauipped for future usefulness and 
success in life than others who have been early deprived of such ad- 
vantages. ‘lhere are exceptions, it is true, but actual experiences and 
probabilities all point tothe same general direction. There must be 
some value in the prospect of such usefulness and success, and you will 
have to come as near to it as you can. 

We must repeat to you in closing these instructions that you must 
rigidly discard all eentimental feelings in relation to Mrs. Laughlin’s 
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death and the sorrow and distress of ber husband and children. The 
law gives no relief for these; but as practizal business men, actuated 
by a sincere desire to do justice between these parties according to the 
provisions of this statute, you will calculate the value of the maternal 
advantages which the children of Mrs. Laughlin have lost by her 
death. 


Fifth. That the judge charged as follows (pp. 19, 20) :— 

In investigating this branch of the inquiry, you will remember the 
statement of the engineer in reference to the rates of speed at which 
he passed these different points. We will not recapitulate them, and 
only call your attention to them in order that you may calculate as ac- 
curately as possible the actual speed of the train from the Passaic 
bridge to Market street. The engineer admits that he was running at 
not less than ten miles an hour at Commercestreet. The testimony of 
plaintiffs’ witnesses makes it greater; and one test of the defendant’s 
negligence may be applied just here, to wit: Whether, in approaching 
a crowded thoroughfare like the Market street station, the engineer had 
his train under sufficient control to check its speed in obedience to the 
signal of the flagman and to avoid coming into collision with horses or 
vehicles which were passing cr about to pass directly across his track, 
for the rule must be constantly kept in view that trains, in going 
through large and populous towns and cities and in crossing streets, 
should be run with much greater care and at a slower rate of speed 
than when in open country, where there is much less travel and where 
they can be seen and heard from greater distances. 


Sixth. That the judge charged as follows (p. 22) :— 

We have called your attention to this portion of the testimony be- 
cause it is perhaps the turning point on the question of the defendant’s 
negligence. Whether the defendant is bound by statute or common 
law to keep one or more flagmen at a public crossing is not a material 
question just now, since the proof shows that the company had accus- 
tomed the public to depend on such flagmen by employing them, and 
having established the custom they cannot be allowed to abandun it at 
their pleasure. If, then, you shall find that Lutz was negligent in fail- 
ing to perform any part of his duty at the time of the accident, the 
defendant cannot escape liability for its results. In immediate con- 
nection with Lutz’s performance of his duty, or of his failure to per- 
form it, you wil! also consider whether it was not an unwise and inex- 
cusable relaxation of care and prudence on the part of the defendant 
in leaving only one flagman at this busy crossing after ten o’clock at 
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night, where before that hour there had veen two, and thereby im- 
posing a heavier labor and responsibility on him than he could die- 


charge. 
BRIEF OF THE ARGUMENT. 


1. The declaratiun should show that the deceased left a person en- 
titled to the damages. 
Blake vs. Midland Railway Co., 18 Q. B., 94. 
Pym vs Great Northern Railway, 4 Best & Smith, 396. 
Skelton vs. London & N. W. R. R., L. R. 2, C. P., 631. 
Lucas vs. N. Y. Central R. R., 21 Barb., 245. 


At the trial the plaintiff below was permitted to prove that the de. 
ceased left two children, and that damages were sustained by them 
because of their loss of religions training. 

We insist that the declaration should have stated that there were next 
of kin—who they were—in what relation they were to the deceased. 

There is no power in this court to amend the declaration at this 
stage. The defendant below was not obliged to be prepared at the 
trial to meet, and was not prepared to meet such claims. 


¥. The court permitted the plaintiff below to prove, notwithstanding 
the obiection of the defendant, in answer to the following question : 

“Q. Now as to their intelectual training? 

“A. When they became of sufficient age to be educated, every night 
after tea, or nearly every night, when her leisure from other duties 
would permit her, she would take them to her and give them such 
education as their minds were fit to receive.” 

The effect of this was to lead the jury to conclude that by the death 
of the mother the children lost their opportunity to be educated, and 
that therefore they were entitled to be paid what that loss was worth 
in money, i. e., the value of education to a person. 

8. The judge should have charged, as requested, that the plaintiff 
below could only recover nominal damages. 

4. The effect of the language of the court in charging the jury that 
Mrs. Laughlin had begun to impart to her children religious instruc- 
tion, was to lead the jury to think that the children were entitled 
to recover the damages resulting to them from a loss of religious 
training. 

They might, notwithstanding the death of their mother, have had 


religious training. 
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Were the jury authorized to give them compensation for their lacl 
of religious training ! 

The logic of the charge is that, as the child will lack religious train 
ing because of the death of the muther, therefore the plaintiff ir 
error must pay it—the pecuniary value of such religious training. 

teligious training is to fit the child for the next world. Compen 
sation for loss of that i. not within the statute. 

It should not have been an element of pecumary damage. The 
jury must have been misled, for, on no theory of just compensation 
could they have given these children $7,500 each for the pecuniary 
loss resulting from Mrs. Laughlin’s death. 

5. The court erred in charging that it was the duty of the engineet 
to have his engine under sufficient control to check its speed so as tc 
avoid collision with a vehicle about to cross the tracks as he approached 
the crossing. 

Such an instruction was held erroneous in 

Cohen vs. Eureka & Palisade R. R. Co., 14 Nev., 376. 
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6. The judge erred in leaving it to the jury to determine-whether 
it was an unwise and inexcusable relaxation of care and prudence on 
the part of the defendant in leaving only one flagman at this crossing 
after ten o'clock at night. 

It is true the jury might have been permitted to determine whether 
the defendant below had adopted and had _ sufticient safeguards and 

signals to warn travelers at that crossing at that time of night, but 
they had no right to determine, and the court had no authority te 
submit to them the question as to the necessity of two flagmen, or the 
number of flagmen necessary at that point at that time. 

i Penn’a R. R. Co. vs. Matthews, 7 Vroom, 531. 

! Cliff vs. Midland R’y, L. R., 5 Q. B., 258. 


In this latter authority all general liability in railway companies te 
provide flagmen is entirely repudiated, but, at the same time, their 
‘responsibility for not providing against unusual risks of their own 
creation is just as decidedly maintained. 

Beisiegel vs. N. Y. Central, 40 N. Y., 9. 


ae 


Jury cannot be permitted to decide what is incumbent on a railway 
company whose tracks intersect a street that is much used in a popn- 
lous town to station flagmen there. 

JAMES B. VREDENBURGH, 
Of Counsel. 
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not on his view of the horse CAP. .cceecs eee eee eee ee eee eee eee ee eee tee eee 43 


As to the seventh assignment. There is no evidence printed as to 
the gates on the sidewalk, and these gates were part of the 
signals to the public. The assignment does not correspond with 13 
the charge, and the charge was Correct....... .... cscesescevesceseeeees 


As to eighth assignment. The judge did not charge as assigned, 
that the accident was due to the flagman’s negligence, but left 
thont question tp thie Par Pacccccccnce sccovccetecnensenbecssaamscesesssoonee OG 


As to tenth assignment, he did not charge as assigned, but left 
the question, whether the engineer should have had his train 
in control, to the jury... eeeeereeeeereenrere eeeeeeeee eeeerereeereee ee ee seeeeaeeee v4 ad 


ILL. EvipENCE AND CHARGE AS TO DAMAGES.......c0cceccecceeseees sy 


As to second assignment. The next of kin (two young children), by 
the death of their mother, suffered an injury of pecuniary value 
in the loss of her care, education and nurture.........0....-eseeeseeees / ¥ 


As to sixth assignment. That this loss may be partially supplied 
from other sources by the father, at an expense to the family, 
does not limit the recovery as assigned to such loss as cannot be 
supplied by bbem...cccecscccsccccovcccnpoccccoscccotecesenccssosscssons evcceees | ff OF 


As to ninth assignment. The judge rightly refused to charge that 
only nominal damages could be recovered. The judge’s charge 
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Pennsylvania R. R. v. Goodman.............cceecesee -- 000+ 22 
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These points as to damages were waived on motion for new trial, re- 
duction of damage, and assent thereto under the New Jersey statute as 


to practice. 
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STATEMENT OF CASE. 


This defendant, plaintiff below, recovered a verdict and 
had judgment in an action for the death of Mary Laugh- 
lin, of whom he was duly appointed administrator. She 
was his wife, and she was killed at the Market street 
crossing in Newark, September 2ist, 1884, by the collision 
of a locomotive of the plaintiff in error with a horse car 
upon the street railway there, in which she was a 
passenger. 

The plaintiff’s suit was for the benefit of her next of kin, 
a boy of eight and a girl of five and a half years, her 
children. 

This recovery was under an act of New Jersey, which 
reads as follows: 

“1. Whenever the death of a person shall be caused by 
wrongful act, neglect or default, and the act, neglect or 
default is such as would, if death had not ensued, have 
entitled the party injured to maintain an action and recover 
damages in respect thereof, then, and in every such case, 
the person who, or corporation which, would have been 
liable if death had not ensued, shall be liable to an action 
for damages notwithstanding the death of the person in- 
jured, and although the death shall have been caused under 
such circumstances as amount in law to felony. 

“2. Every such action shall be brought by and in the 
names of the personal representatives of such deceased per- 
son; and the amount recovered in every such action shall 
be for the exclusive benefit of the widow and next of kin 
of such deceased person, and shall be distributed to such 
widow and next of kin in the proportions provided by law 
in relation to the distribution of personal property left by 
persons dying intestate; and in every such action the jury 
may give such damages as they shall deem fair and just, 
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with reference to the pecuniary injury resulting from such 
death, to the wife and next of kin of such deceased person ; 
provided, that every such action shall be commenced within 
twelve calendar months after the death of such deceased 
person. 

“3. On request by the defendant, or the defendant’s 
attorney, the plaintiff on the record shall be required to 
deliver to the defendant, or to the defendant’s attorney, 
a particular account in writing of the nature of the claim 
in respect to which damages shall be sought to be recovered.” 


The plaintiff in error has not included the evidence in 
his bill of exceptions. The facts alleged as to the cause of 
action are to be gathered from the declaration, pages 5 to 
8, folios 9 to 15. The evidence as to who were next of 
kin, and as to the details of the matter, is to be found on 
pages 16, 17, folios 33 to 35, and the requests, charges and 
exceptions, on pages 17 to 27, folios 36 to 57. 

It appears from the case that Mrs. Laughlin was travel- 
ing in a horse car, crossing a double track steam railroad, 
on a crowded thoroughfare, in the city of Newark, at Mar- 
ket street station, being the principal station of the Pennsy]- 
vania railroad—Market street being a principal, if not the 
chief, thoroughfare of that populous city. 

There arose before the jury three questions : 

First. As to an alleged high or unusual rate of speed in 
the train, and whether it was behind time. Says the judge 
(folio 40): “ You will consider whether it was even a few 
seconds behind time, and, in consequence thereof, was going 
at a greater rate of speed than usual just before it reached 
the crossing.” Folio 41. “The engineer admits that he 
was running at not less than ten miles an hour at Commerce . 
street. The testimony of plaintiff’s witnesses makes it 
greater, and one test of the defendant’s negligence may be 
applied just here, to. wit, whether, in approaching a crowded 
thoroughfare like the Market street station, the engineer 
had his train under sufficient control to check its speed in 
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obedience to the signal of the flagman, and to avoid coming 
into collision with horses or vehicles which were passing, 
or about to pass, directly across his track, for the rule must 
be constantly kept in view that trains, in going through 
large and populous towns and cities, and in crossing streets, 
should be run with much greater care, and at a slower rate 
of speed, than when in open country, where there is much 
less travel, and where they can be seen and heard for greater 
distances,” 

Second. Whether the headlight was visible at sufficient 
distance or the bell rung or the whistle blown in time. 
Folio 43. 

“The testimony on this point is conflicting and contra- 
dictory, and the question must be decided by you on the 
preponderating weight of evidence and the probabilities of 
what actually occurred. There is no doubt that the engine 
was provided with a headlight ; whether or not that light 
could be and was seen at a sufficient distance from the 
crossing to be of service as a signal on the night of the 
accident is a subject about which the witnesses differed. 
An east-bound train had just left the Newark station, and 
the rear car was passing Commerce street when the engine 
of No, 241 reached that point, and how far, if at all, the 
headlight of the latter was intercepted by the outgoing 
trains and by other obstacles mentioned by the witnesses it 
will be for you to determine. If the headlight of the 
rapidly appruaching locomotive is seen but a short distance 
away from a street crossing, it would be more likely to be- 
wilder and alarm than to give time to escape it. So with 
reference to the ringing of the bell and the sound of the 
steam whistle. These signals should also be given in time 
to be of service. On these matters you have positive as 
well as negative testimony.” 

We note here outgoing trains and other obstacles to 
view, and the question whether the whistle was given in 
time. 
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Third. The acts of omission of the flagmen stationed at 
the crossing. Folio 45. “Up to ten o’clock there had 
been two flagmen at the crossing ; after that hour Lutz was 
left in charge alone.” He had charge of two tracks. Folio 
45. “There are two tracks, called respectively the east 
and west tracks, and the flagman who had charge of the 
west track had gone off at ten o'clock, thus leaving Lutz 
to attend to both. By the plaintiff’s evidence, after the 
east-bound train left, the flagman signalled the horse car 
ahead and laid his lantern down.” Folio 46. “ James 
McDonough, who was the driver of the car that was struck, 
and who had had seven years’ experience as a car driver 
prior to the accident, and is still in the same occupation, 
testifies that, when he approached the defendant’s track, he 
stopped his horses about twenty feet away, as he usually 
did, and the conductor went ahead and out between the 
tracks of the defendant. He received his signal after the 
east-bound train had gone out—‘All right to go on.’ He 
saw the flagman Lutz go to the shanty on the left and lay 
his lantern down. McDonough then started his horses on 
a walk, but before he cleared the west-bound track heard 
the whistle and saw the flash of the headlight at the same 
time, and the car was struck. He swears that he never 
halted on the track. McDonough’s statements are cor- 
roborated by John Cade, the driver of the car directly be- 
hind McDonough’s, and of James A. Shannon, the con- 
ductor. Hoey, the conductor of McDonough’s car, has 
died since the accident.” 

Folio 47. ‘“ Lutz is, however, sustained in one respect. 
He had ceased to waive his white lantern, the signal that a 
train is coming, and he had left his red lantern, the signal 
of danger to an approaching train, at his shanty, and had 
not time to run and get it. It is possible, nay, probable, 
that if the red signal had been shown to the engineer of 
the west-bound train, the accident would have been pre- 
vented.” 
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“ We have called your special attention to this portion 
of the testimony because it is, perhaps, the turning point 
on the question of the defendant’s negligence. Whether 
the defendant is bound by statute or common law to keep 
one or more flagmen at a public crossing, is not a material 
question just now, since the proof shows that the company 
had accustomed the public to depend on such flagmen by 
employing them, and, having established the custom, they 
cannot be allowed to abandon it at their pleasure.” 


There is thus in the case abundant evidence of negli- 
gence on the part of the railroad company, in a large town, 
at a crowded thoroughfare, resulting in the horrible death 
of several innocent persons, including a wife and mother, 
for whose loss.to her children this action is brought. 

This evidence is so strong that the plaintiff in error has 
not printed it or attempted to controvert its force, but has 
directed his assignments of error to three classes of tech- 
nical points. 


ASSIGNMENTS OF ERROR, 


First. Whether the declaration is sufficient. Assignment 
Ist, folio 59. 

Second. Whether the judge’s charge and refusals to 
charge were correct as to the obligations of the railroad 
and its servants. Assignments 3d, 4th, 5th, 7th, 8th, 10th 
and 11th, folios 59 to 63. 

Third. Whether under the statute children could recover 
more than nominal damages for the loss of a mother. 
Assignments 2d, 6th and 9th, folies 59 to 63. 

These will be considered in their order. 


way a 


POINTS. 


I. THE DECLARATION. 


The declaration is sufficient. But if not, it will be 
amended under the New Jersey practice. By section 138 
of the Practice act it is provided: “In order to prevent 
the failure of justice by reason of mistakes and objections 
of form, it shall be lawful for the court, or any judge 
thereof, at all times, to amend all defects and errors in 
any proceedings in civil causes, whether there is anything 
in writing to amend by or not, and whether the defect or 
error be that of the party applying to amend or not, and 
all such amendments may be made with or without costs, 
and upon such terms as to the court or judge may seem 
fit; and all such amendments as may be necessary for the 
purpose of determining in the existing suit the real question 
in controversy between the parties shall be so made.” 

The power to amend pleadings extends to the introduc- 
tion of matters which the parties hoped and intended to 
try in the cause, and is not limited to matters within the 
issue upon the record. The Mayor of Hoboken v. Gear, 
3 Dutch. 265. The effect of the statutory provisions 
authorizing amendments is, that every error in form, no 
matter how radical, can be corrected at any stage of the 
suit in all civil causes, whenever such correction becomes 
necessary to enable the parties to try the matters which 
they contemplated to try or to sustain the decision result- 
ing from such trial. Price v. New Jersey R. R. Co., 2 
Vr. 229. If an objection was technically valid, the 
plaintiff would have been permitted to amend his declara- 
tion by adding a special count upon the written agree- 
ment ; and what the court below might have done to pre- 
vent the failure of justice this Court [of errors] will, under 
the statute, consider as done—the case having been tried 
on both sides with special reference to the agreement. 
Willis v. Fernald, 4 Vr. 206. Amendments are now 
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entirely in the sound discretion of the court, and will be 
allowed whenever the advancement of justice requires it. 
Each case must depend upon its own particular circum- 
stances, Ten Eyck v. Delaware and Raritan Canal Co., 4 
Harr. 5. : 

A motion for amendment may be heard at any time, and 
at almost any stage in the cause. Den., Hoover, v. Frank- 
lin, 2 South. 851; Reed v. Barker, 1 Vr. 379, Hait.es, J. 
After a trial and verdict. Price v. New Jersev R. R. Co., 
2 Vr. 229. After argument in the Court of Errors. 
Apgar v. Hiler, 4 Zab. 808. After the cause had been 
removed to the court of errors, judgment reversed, a new 
trial ordered, and the record remitted. Rogers v. Phinney, 
1Gr.1. When judgment on demurrer is reviewed in a 
court of error, the judgment given shoukl be the same as 
they decide ought to have been given by the court below, 
that is, a judgment in the cause for the plaintiff or defend- 
ant; but the Court of Error, after reversing a judgment, 
may grant leave to amend instead of ordering such a judg- 
ment as ought to be given. Hale v. Lawrence, 2 Zab. 73. 

The amendment may be made while the case is pending 
in error (Apgar v. Hiler, 4 Zib. 808) by the Court of 
Errors itself. 9 Vr. 439. An amendment might have 
been allowed at the trial, or, failing that, this court would 
have made it if the ends of justice required it. If the 
defect in the record be mere matter of form, it may be 
amended without intervention of the court below, or, if 
the verdict be faulty, the court may permit the case to 
stand over even after argument, to afford opportunity for 
amendment in the court below. Railroad v. Coffey. 9 Vr. 
525. The power of umendment conferred by the one hun- 
dred and thirty-eighth section extends to the Court of Errors, 
and in cases where no injury has been done to the party com- 
plainant by or through error of mere form, it is encumbent 
on this court in the interests of justice to exercise the power. 
Insurance Co. v. Day, 10 Vr. 91. If the real question in 
controversy between parties to an action appears to have been 
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fully and fairly tried, the Court of Errors will not reverse 
for an objection which may be avoided by amendment of the 
pleading, but will, in such cases, exercise the power of amend- 
ment. Ware v. Ins. Co., 16 Vr. 176. 

This declaration does not show in itself the names of the 
next of kin. They are proved in the evidence. Folio 34. 
It is averred “that the next of kin of said Mary Laughlin 
have, by reason of the premises, sustained and suffered 
great loss, injury and damages, to wit, the sum of $50,000.” 
Page 8, folio 14. This allegation is substantially that 
there are next of kin who have sustained damage, and was 
held sufficient (McGlone, Admr., v. Railroad, 8 Vr. 305), 
without giving the names, and the exception was stated to 
be merely formal, not to justify a demurrer (page 305), 
and that if not sustained the declaration on motion would 
have been declared to have been amended, citing English 
eases. Page 307. The practice of the courts of New Jer- 
sey extends to a suit at law in the United States Circuit 
Court. <A decree of the Circuit Court ought not to be 
reversed for defect of form in a process which is amend- 
able. Semms v. United States, 91 U.S. 21. This alleged 
defect is merely a form which this court can disregard 
under section 954, Desty’s Federal Procedure, pages 525, 
538, 539. 


II. THe JuDGE’s CHARGE AND REFUSAL, AS TO NEGLI- 
GENCE AND THE RIGHT TO RECOVER. 


The third assignment is that the judge refused to charge 
“that the obligation at any time to keep a flagman at a cross- 
ing over a street or highway arises out of and depends upon 
the degree of danger to which persons are exposed who have 
occasion to cross the railroad in using the street or highway 
—and that the defendant below was not required on the day 
on which and at the hour at which the accident occurred to 
keep a flagman at the crossing where it occurred.” The last 
part of this is matter of fact which the judge could not 
charge. The first part he did charge. He did not refuse 
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“excepting in so far as the matters set forth in said re- 
quests were passed upon in said charge.” Folio 38. At 
folio 41 he stated the rule that trains in going through 
large and populous towns and cities, and in crossing streets, 
should be run with much gréater care and at slower rate of 
speed than when in open country, where there is much less 
travel and where they can be seen and heard from much 
greater distances ; and on page 47 he disposes of this whole 
exception by charging the well-established law, “ Whether 
the defendant is bound by statute or common law to keep 
one or more flagmen at a public crossing is not a material 
question just now, since the proof shows that the company 
had accustomed the public todepend upon such flagmen by 
employing them, and having established the custom they 
cannot be allowed to abandon it at their pleasure.” 

The eleventh assignment. This assignment is directed 
to this last charge. The law in this case is well estab- 
lished and recognized by the following cases. 

The principle is stated in the American and English 
Encyclopedia of Law, vol. 4, p. 930, as follows : 

Where a railroad company does keep a flagman at a 
crossing, although not required to do so by law, so long 
and continuously as to make his presence customary, then 
travelers have a right to count on his presence and care. 
(6) 

And it is evidence of negligence on the part of the rail- 
road company if he be temporarily absent or permanently 
removed without notice to the public. (7) 

(6) Ernst v. Hudson River R. R. Co., 39 N. Y. 
61. 

Warner v. N. Y. Central R. R. Co., 45 Barb. 299. 

Dolan v. Delaware R. R. Co., 71 N. Y. 285. 

Pittsburgh R. R. Co. v. Yundt, 78 Ind. 373; 3 
Am. and Eng. R. Cas. 385; 41 Am. Rep., 580. 

St. Louis R. R. Co. v. Dann, 78 Ill. 197. 

See McGrath v. N. Y. Central R. R. Co., 59 N. Y. 
468; 17 Am. Rep. 359; 63 Id. 522. 

Casey v. N. Y. Central R. R. Co., 78 N. Y. 578. 
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(7) 78 Ind, 373; 78 Ill. 197; 71 N. Y. 285, as 
above. | 
Philadelphia R. R. v. Killipp, 88 Pa. St. 405. 


The fourth exception is to the alleged refusal of the 
judge to charge that “if the defendant, at the time of the 
occurrence in question, had a flagman at the crossing where 
it occurred, in a proper position, and at such a time as to give 
to persons in the roadway, about to cross the track, sufficient 
notice of the approaching train, everything that was required 
of the defendant was done, and that in such case the question 
of the speed of the train, and of signals across the sidewalks, 
or elsewhere, becomes immaterial.” This was not refused. 
It was substantially charged as follows: “It may be re- 
marked here that if all the precautions already mentioned 
were adopted and used by the defendant company in run- 
ning its trains, and the necessary number of flagmen were 
employed at the crossing to keep the track clear, it makes 
little or no difference how great the rate of speed at which 
the train was run, provided the public had sufficient warning 
of its approach. If, in the face of such warning, a person 
ventures across the track, he will take all the risk of danger, 
and the company will not be liable.” 

The fifth exception is, that the judge refused to charge 
that “the engineer of the colliding train, when said train 
came in sight of the crossing, and when he saw the street car 
standing at some distance from the railroad track, had a 
right to suppose that the driver of said car would not attempt 
to cross before said train.” This is a question of fact, and 
immaterial and untrue. The important question is not 
whether the engineer had the right to go ahead, but whether 
proper signal was given to the driver. What is more, the 
engineer’s duty is to be guided by many other circumstances 
than the position of the wagon. He relies on the signals 
of the flagman, &c., and the charge as requested would 
certainly have been wrong. 
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The seventh assignment excepts to the alleged charge 
“that the jury might consider, in determining the question, 
whether the accident, which resulted in the death of the plaint- 
iff’s intestate, was due to the neglect of the agents of the de- 
Jendant below, employed at the crossing where the collision 
occurred, to lower the gate bars at the sidewalks intended for 
the protection of pedestrians.” What the judge said on this 
subject is a follows: 

“3d. Whether the defendant's agents employed at the 
crossing to lower the gate bars at the side tracks fur the 
protection of pedestrians, and to notify the drivers of 
vehicles when trains were coming, were prompt and care- 
ful in the discharge of their duties on this occasior.” There 
is nothing in the charge as a foundation for the language 
of the exception, and the evidence is not printed on that 
point. The fact proved and insisted upon was, that there 
were no gates on the roadway, but that there were gates 
on the sidewalks, and that after the east-bound train left 
the station these gates were raised as an intimation that 
passage was clear before the horse car started. 

If the judge intended to leave this to the jury he did so 
rightly, but there is nothing in the bill of exceptions to 
show what was left to the jury on this point. This assign- 
ment must fall. The judge certainly did not charge as 
stated in the assignment. 

Tne eighth assignment is, that the judge charged the 
jury “that the accident was due to the failure of the flagman 
at the crossing to show the red signal to the engineer of the 
approaching train.” No such charge was made. What he 
said was this: “ Lutz is, however, sustained in one respect. 
He had ceased to wave his white lantern, the signal that a 
train is coming, and he had left his red lantern, the signal 
of danger to an approaching train, at his shanty, and had 
no time to run and get it. It is possible, nay, probable, 
that if the red signal had been shown to the engineer of 
the west-bound train the accident would have been pre- 


vented.” 
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The tenth assignment is, that the judge charged “that it 
was the duty of the defendant’s engineer of the colliding tram 
to have his engine under sufficient control to check ils speed, 
so as to avoid collision with a vehicle about to cross the tracks, 
as he approached the crossing.” 

This is not the judge’s language. He left it to the jury 
to investigate this branch of the inquiry, namely, whether 
the speed was so high or unusual as to be negligent and 
reckless under the circumstances, Folio 41, page 20. He 
tells the jury that they may apply the test, “ whether in 
approaching a crowded thoroughfare the engineer had his 
train under sufficient control to check hisspeed in obedience 
to the signal of the flagman so as to avoid collision.” That 
he should have his train under sufficient control to obey 
proper signals in crossing a crowded thoroughfare is beyond 
all question, but the whole matter was left to the jury and 
has been determined by them. 

We have dealt with these exceptions in some detail, 
because the conduct of the plaintiff in error in printing 
none of the evidence referred to by the judge makes it 
possible that his meaning may be misapprehended. The 
charge is entirely right, and the exceptions as above refer 
either to what he did not say or are unwarranted. 


III. THe Ricut oF THE PLAINTIFF To SUBSTANTIAL 
DAMAGES. 


The second assignment is, that evidence was admit- 
ted to show that Mary Laughlin performed the duties of a 
good, capable mother toward her two children in their nur- 
ture and in their moral, intellectual and physical training. 

The sixth assignment is, that the judge refused to charge 
that, notwithstanding the death of the mother, the father re- 
mained bound to provide care, nurture and education, and in 
estimating damages for the loss sustained by the children by 
being deprived of the peculiar care, education and nurture 
which the mother could have bestowed, the jury must take into 
consideration that it is the father’s duty to take all proper 
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means to supply such loss, and damages can only be re- 
covered in respect of such lose as cannot be supplied by the 
father and others employed by him. 

The ninth assignment is, that the jury were permitted to 
give more than nominal damages. 

These assignments bring up the particular question 
whether these children have suffered any loss that can be 
measured by money by reason of the death of their 
mother. The judge’s charge is contained on page 24, 
folios 51 and 52. The jury were instructed that there 
must be some pecuniary injury to the children of such a 
mother as Mrs. Laughlin is described to be; that difficult 
as it may be to estimate that loss, the jury may have to 
undertake it; that they are not to give compensation for 
the loss of a mother’s love, or for the deprivation of her 
society and sympathy; that all associations which hallow 
her name must be coolly and dispassionately put aside, but 
that the pecuniary injury is to be ascertained. He then 
continues: “One mode may be to count the probable cost 
of obtaining an equivalent substitute. Nurses and teachers 
can be procured for moderate wages, but a hired nurse does 
not and cannot as a general rule fill the place of a devoted, 
patient and self-sacrificing mother. Superior instructors 
may be found, but they do not supply the natural watch- 
fulness over the child’s moral growth. The whole diffi- 
culty is in fixing a pecuniary value on a mother’s services 
to her children separate and apart from the maternal love 
and care which she instinctively feels and exercises for 
them from their birth onward ; but if there is any pecuni- 
ary advantage or benefit in a mother’s nursing, teaching, 
guardianship and general watchfulness of a child’s physical, 
mental and moral growth over the like services performed 
by paid substitutes, then, on the death of the mother, the 
child may be said to have been deprived of a reasonable 
expectation of a pecuniary advantage. It is a substantial 
and material advantage to every child to have a good and 
faithful mother. Common observation shows us that men 
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and women who have enjoyed the advantages of maternal 
care, instruction and influence during childhood and youth 
are better equipped for future usefulness and success in 
life than others who have been early deprived of such 
advantages. There are exceptions, it is true, but actual 
experience and probabilities all point to the same general 
direction. There must be some value in the prospect of 
such usefulness and success, and you will have to come as 
near to it as you can. We must repeat to you, in closing 
these instructions, that you must rigidly discard all senti- 
mental feelings in relation to Mrs. Laughlin’s death, and 
the sorrow and distress of her husband and children. The 
law gives no relief for these, but as practical business men, 
actuated by a sincere desire to do justice between these 
parties according to the provisions of this statute, you will 
calculate the value of the maternal advantages which the 
children of Mrs. Laughlin have lost by her death.” 

The law in this matter is accurately laid down by the 
judge in the above charge. Sustaining him are the follow- 
ing cases : 

Tilley r. Hudson River R, R., 24 N. Y. 471. 

S. C., a second review, 29 Id. 252. 

Pennsylvania R. R. v. Goodman, 62 Pa. St. 329. 
Stokes v. St. Louis, &., Co., 31 Mo. 229. 


The law of New Jersey as to the principles of decision 
will be found in the following cases : 
Paulmier v. Co., 5 Vr. 156. | 
Telfer v. Co., 1 Id. 188. : 
Demarest v. Little, 18 Id. 29. 


The New York case above cited went twice to the Court 
of Appeals, and all the points here raised were fully de- 
termined. 

_ The New York statute allows the jury to give what sum 
they “deem a fair and just compensation, not exceeding 
five thousand dollars, with reference to the pecuniary injury 
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resulting from such death, to the wife, and next of kin of 
such deceased persun.” It is substantially identical with 
that of New Jersey. 

The deceased in that case was a wife and mother of five 
children, four being under age. On the first trial exception 
was taken to the admission of evidence of her earnings and 
contribution to the common stock of the family, and that 
she taught and educated her children, and to the fact that 
more than nominal damages were allowed by the judge, 
who charged the jury to inquire what she was worth to the 
family above her support—what she could earn above her 
own support; that, although the father survived, the jury 
might consider the increase by her earnings to the common 
stock, in view of the reasonable probability that the 
children might inherit it, but that the plaintiff could not 
recover for the value of the deceased to the children in nar- 
ture and education. 

After verdict and judgment for $4,000, a writ of error 
was taken by the defendant, and the Court of Appeals, 
after holding that the possibility of inheritance was too 
remote and granting a new trial, declare their opinion that 
her value to them in nurture and education should be con- 
sidered ov the new trial. Denio, judge, after stating that 
the injury to the children by her death was a ground for 
damages, and these not nominal, continues that the diffi- 
culty arises from the word “ pecuniary,” but that “it was 
not used in a sense so limited as to confine it to the imme- 
diate loss of money or property, for if that were so there is 
scarcely a case in which any amount could be recovered.” 

It looks to prospective “advantages of a pecuniary 
nature, which have been cut off by the premature death of 
the person from whom they would have proceeded; and 
the word pecuniary was used in distinction to those injuries 
to the affections und sentiments which arise from the death 
of relatives, and which, though most grievous and painful 
to be borne, cannot be measured or recompensed by money. 
It excludes, also, those losses which result from the depri- 
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vation of the society and companionship of relatives, which 
are equally incapable of being defined by any recognized 
measure of value. But infant children sustain a loss from 
the death of their parents, and especially of their mothers, 
of a different kind. She owes them the duty of nurtnre 
and of intellectual, moral and physical training, and of such 
instruction as can only proceed from a mother, This is, to 
say the least, as essential to their future well-being, in a 
worldly point of view, and to their success in life, as the 
instruction in letters and other branches of elementary edu- 
cation which they receive at the hands of other teachers 
who are emploved for a pecuniary compensation. Suppose 
a person under obligation to furnish a minor apprentice 
with common school instruction for a given period, would 
not the violation of that duty furnish a claim for damages ? 
The injury would be of the same character which a child 
suffers from the loss of the training and instruction which 
it is entitled to receive from its parents. 

“The injury in these cases is not pecuniary in a very 
strict sense of the word, but it belongs to that class of 
wrongs as distinguished from injuries to the feelings and 
sentiments; and in my view, therefore, it falls within the 
term as used in the statute. It is argued by the defend- 
ants’ counsel that there should be no recovery on these 
grounds, because the father is obliged to provide what the 
children have been deprived of by the loss of their mother. 
But this is not an adequate answer. The children have 
been deprived of that which they were entitled to receive, 
by the wrongful act of the defendants. Their loss may or 
may not be made up to them from another source; but, in 
the meantime, they are entitled to a fair and just compen- 
sation from the wrong doers by the provisions of this 
statute.” 


Smith, judge, dissenting, thought the verdict should be 
sustained, and agreed that merely nominal damages should 
not be awarded, but approved the charge below as giving 
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an approximate rule for estimating the pecuniary loss, to 
guide the discretion of the jury, with evidence of her 
capacity and tl.e value of her services in the support of the 
family. 


Upon the new trial increased damages were recovered, 
and on the writ of error it was insisted that the instructions 
of the court as to the new trial were obiter dicta. The 
whole case was exhaustively reargued. In the decision 
the court dv not hold the former decision conclusive and 
proceed to affirm it on reconsideration. On the points now 
at issue, the opinion is as follows (29 New York Court of 
Appeals 285): “ The charge of the judge was explicit that 
the damages must be limited to pecuniary injuries, and 
he said that in estimating them the jury had a right to 
consider the loss (that is, the pecuniary loss) which the 
children had sustained in reference to their mother’s nurture 
and instruction and moral, physical and intellectual train- 
ing.” 

“Tt is certainly possible, and not only so, bat highly 
probable, that a mother’s nurture, instruction and training, 
if judiciously administered, will operate favorably upon 
the worldly prospects and pecuniary interests of the 
child. The object of such training and education is 
not simply to prepare them for another world, but 
to act well their part in this, and to promote their 
temporal welfare. If they acquire health, knowledge, a 
sound bodily constitution, and ample intellectual develop- 
ments, under the judicious training and discipline of a 
competent and careful mother, it is very likely to tell 
favorably upon their pecuniary interests. These are better, 
even in a pecuniary or mercenary point of view, than a 
feeble constitution, impaired health, intellectual ignorance, 
and degradation and moral turpitude. To sustain the 
charge, it is enough that these circumstances might affect 
their pecuniary prospects; it was left to the jury to say 
whether, in the given case, they did so or not, and if sa, to 
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what extent. It is no answer to this view to say that 
wealth is sometimes associated with infirm health, mental 
degradation and moral turpitude. Cases of this kind do 
occur, but they do not make the rule, nor tend to show that 
the healthy growth and expansion of the physical, intel- 
lectual and moral powers with which a kind providence 
has endowed us, do not tend to our worldly advantage. 

“T do not understand from the phraseology of the stat- 
ute, that an extremely nice and contracted interpretation 
should be put upon the term ‘ pecuniary injuries.’ A 
liberal scope was designedly left for the action of the jury ; 
they are to give such damages as they shall deem a fair and 
just compensation, with reference to the pecuniary injuries 
resulting from such death. They are not tied down to 
any precise rule; within the limit of the statute, as to 
amount, and the species of injury sustained, the matter is 
to be submitted to their sound judgment and sense of justice. 
They must be satisfied that pecuniary injuries resulted ; if 
so satisfied, they are at liberty to allow them, from what- 
ever source they actually proceeded, which could produce 
them. If they are satisfied, from the history of the family, 
or-the intrinsic probabilities of the case, that they were 
sustained by the loss of bodily care, or intellectual culture, 
or moral training, which the mother had before supplied, 
they are at liberty to allow for it. 

“The statute has set no bounds to the sources of these 
pecuniary injuries. If the rule is a dangerous one, and 
liable to abuses, the legislature, and not the courts, must 
apply the corrective. 

“The charge is supposed to have been particularly 
objectionable, because it set before the jury moral training 
and culture as one of the sources of pecuniary benefit, 
which the jury were at liberty to consider. It would be 
an effectual, though technical, answer to this exception, to 
say that the charge was not objected to specifically on that 
ground, and that if the charge is sustainable on the score 
of physical and mental training supplied by the mother, it 


21 


cannot be rejected as erroneous, because, in the same sen- 
tence, moral culture was included without a specific 
objection. But I think it defensible on the grounds 
already advanced, that moral culture, like bodily health 
and mental development, improve and perfect the man, 
and fit him not only for a more useful but a more proe- 
perous career—for the worldly success as well as social 
consideration. It is not essential to show that they neces- 
sarily result in direct pecuniary advantage ; it is sufficient 
that they may do so; that they often do so; that it is 
possible, and not improbable, that such may be the result, 
and that, therefure, these items may be set forth and pre- 
sented for the consideration and deliberation of the jury, to 
be diposed of as they shall deem to be just. I think the 
exception is not well taken, if they may possibly result in 
pecuniary benefit and do not tend in a contrary direction. 
I concede these are quite general, and to some extent loose 
and indefinite, elements to enter into a safe and judicious 
estimate of actual pecuniary damage, but I am unable to 
find in the statute a restriction which shall confine it 
within narrower limits. * * * 

“ Nor do I think it was erroneous to instruct the jury, 
that while they must assess the damages with reference to 
the pecuniary injuries sustained by the next of kin, in con- 
sequence of the death of Mrs. Lilley, they were not limited 
to the losses actually sustained at the precise period of her 
death, but might include also prospective losses, provided 
they were such as the jury believed, from the evidence, 
would actually result to the next of kin as the proximate — 
damages arising from the wrongful death. 

“If damages of the character alluded to, to wit, those 
arising from the deprivation of the training and education 
which the parent would bestow, were allowable at all, the 
loss which the children would sustain by the death must 
necessarily be such as should arise from the nurture and 
training to be subsequently bestowed. That which had 
been already given, and of which the children had already 
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reaped the benefit, could not be increased by the continued 
life of the parent, nor curtailed by her sudden death; the 
result had already been realized. But her sudden and 
wrongful removal was the withdrawal—the permanent and 
perpetual withdrawal—of a moral and intellectual fund 
from which the children were constantly deriving pecuni- 
ary aliment and support. And it is this withdrawal which 
formed the basis for the whole allowance for any damage 
arising from this source. ‘The length of time such benefit 
would have beer enjoyed was left to the jury under proper 
instructions, They were charged to find it from the evi- 
dence; they were charged to limit the recovery to such 
damages as would actually result, and to such damages as 
were proximate, and not remote.” 

We have quoted this opinion very fully as being the 
now long settied rule after full discussion and reargu- 
ment. 

In Illinois C. R. v. Barson, 72 U. S. 90, Mr. Justice 
Nelson negatived the argument of the plaintiff in error, 
urging that damages should be nominal because the next 
of kin had no legal claim on their mother for support—an 
argument, he says, frequently made and always over- 
ruled. It may be added, that if the father died the mother 
would be obliged to support her children, if of sufficient 
ability. Rev. (N. J.) 843, § 30. 

In Pennyslvania R. R. Co. v. Goodman, 62,Pa. St. 329, 
the suit was under a statute allowing a husband to recover 
pecuniary damage for death of the wife. The judge 
charged that loss of her “ services and companionship,” 
“their value in the pecuniary sense,” were the subject of 
damages—not nominal merely, but they should be a “just 
compensation for the value of the companionship and 
services lost.” On appeal (page 339) this charge was held 
sound—as referring to companionship, not by way of 
solace, but the value of services as wife and companion, the 
loss measured by the nature of the service, characterized 
as it was by the relation in which the parties stood. 
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“Certainly, the service of a wife is pecuniarily more valu- 
able than that of a mere hireling. The frugality, in- 
dustry, usefulness, attention and tender solicitude of a 
wife and mother of children surely make her services 
greater than those of an ordinary servant, and therefore 
worth more. These elements are not to be excluded from 
the consideration of a jury in making a mere money esti- 
mate of value.” 

In Paulmier v. Co., 5 Vr. 156, the Supreme Court of 
New Jersey expressly decided that it was of no consequence 
whether the deceased was obliged to support the next of kin 
or not in estimating what pecuniary benefit they would 
have had from the continuance of the life of the deceased. 


In Demarest v. Little, 18 Vr. 31, where the next of kin 
were of mature age—two sons, self-supporting, and a 
daughter married—it was conceded that the father might, 
“by advice as to business affairs, be of pecuniary benefit. 
But whether such an anticipation be reasonable or not must 
depend on the circumstances. Considering the age, the 
assured position, the business and other relations of these 
children, it is obvious that the probability of any pecuniary 
advantage to accrue to them in these modes was very 


small,” 
See, also, Telfer v. Co., 1 Vr. 188. 


It appears by the case (pages 13, 14) that a motion for 
new trial was made after the verdict, upon the ground that 
the damages were excessive; that upon that motion de- 
fendant succeeded unless the plaintiff should release all of 
the verdict above $10,000, and that such release was made. 


The statutes of New Jersey provide (Rev., p. 887, pl. 246) 
as fullows: “ Where the party holding a bill or bills of 
exceptions applies for a rule to show cause why a new trial 
should not be granted, the granting thereof shall be a waiver 
of all bills of exceptions except on points expressly reserved 
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in said rule; a rule to show cause whi a new trial should 
not be granted may, in the discretion of the court, be 
special, and then the case shall be heard and decided on 
the grounds upon which the rule was allowed.” 

This case was begun in the state courts, which makes it 
more proper that this statute should be observed. 

It is submitted that the assignment of error under dis- 
cussion is in fact only an insistment that the damages were 
excessive. Every argument that can be made in this court 
must assert, not that there could be no damages adjudicated, 
but that, by reason of the judge’s course, they were excess- 
ive. Every argument that can be made here could have 
been made, and was in fact made,-on the motion for new 
trial. Had the court below agreed entirely with the views 
of counsel for the defendant upon that motion, they would 
have ordered a new trial. That they only partially agreed 
with them and reduced the damages, is no reason why the 
defendant should have a second opportunity of reviewing 
the same question, It is, therefore, respectfully urged that 
this assignment of error cannot be considered. 

CORTLANDT PARKER, 
RICHARD WAYNE PARKER. 
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T. J. PHELPS, ASSIGNEE, VS. GEORGE ELLIOTT ET Al., 4c. 


The people of the State of New York, by the grace 
[seaAL.] of God free and independent, to all to whom these 
presents shall come, Greeting : 


Know ye that we, having inspected the files of the superior court 
of the city of New York, do find there remaining on file a certain 
record and the proceedings (a copy of the whole of which record 
and the proceedings is hereto annexed) in an action wherein Thomas 
J. Phelps, assignee, is plaintiff and John Elliott and others are de- 
fendants in the words and figures following, to wit: 


Superio:’ Court, City of New York. 


Tuomas J. Puetps, Assignee, PI'ff, 
against 
JoHN Exuiorr, CHarites C. Grover, THomas Hypg, > Summons. 
and Apotpuus T. KigcKHoeFer, Surviving Partners 
of Riggs & Company, Defendants. 


To the above-named defendants: 


You are hereby summoned to answer the complaint in this action 
and to serve a copy of your answer on the plaintiff's attorney within 
twenty days after the service of this summons, exclusive of the day 
of service, and, in case of your failure to appear or answer, judg- 

ment will be taken against you by default for the relief de- 
2 inanded in the complaint. 
Dated New York, June 16th, 1884. 
DUEL & WILLSON, 


Plaintiff's Attorneys. 
Post-office and office address, No. 11 Pine street, New York city. 


Endorsed : Superior court, city of New York. Thomas J. Phelps, 
assignee, plaintiff, against John Elliott, Charles C. Glover, Thomas 
Hyde, and Adolphus Kieckloefer, surviving partners of Riggs & 
Company, defendants. Summons. Duell & Willson, plaintiff's at- 
torneys, room 12, No. 11 Pine Str., New York city, N.Y. Filed Oct. 
17th, 1884. 


3 Superior Court of the City of New York. 


Tuomas J. PHELPs, Assignee, 
against 
JoHN Extuiort, Coartes C. Grover, THomas Hype, and Apor- 
pHus T. KriecKHOEFER, Surviving Partners of Riggs & Com- 


pany. 


The plaintiff, by his attorneys, Deuel & Willson, for his complaint 
alleges— 

That he is the assignee in bankruptcy of Augustus R. McDonald, 
who, on the 10th day of December, 1868, was declared a bankrupt 
by the United States district court for the southern district of Ohio; 
1—1588 
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that February 12, 1869, he received in due form an assignment of 
all said bankrupt’s real and personal estate; that included in said 
assignment was a claim against the United States for cotton destroyed 
during the war of the rebellion; that said claim was imperfectly 
described by said bankrupt in his schedule of assets and designated 
as “ worthless” ; that thereafter, at a public sale of the uncollected 
accounts, notes, and judgments of said bankrupt, made by order of 
court, they were bought by William White for $20, the purchase 
being made for said McDonald and with money furnished by him. 
That said McDonald in his petition in bankruptcy did not 
4 disclose the fact that he was a British subject, but thereafter 
as a British subject he prosecuted his said claim before the 
Mixed Commission on British and American Claims, and in Septem- 
ber, 1873, obtained an award thereon for the sum of $197,190 in 
gold, which award he afterwards assigned to said White. 

That about September, 1874, plaintiff commenced an action in 
the supreme court of the District of Columbia against said McDonald 
and White, and filed his bill of complaint therein, claiming said 
award as assignee in bankruptcy of the estate and effects of said 
bankrupt, and injunction orders were issued therein restraining said 
McDonald and White from collecting said award and appointing 
George W. Riggs receiver thereof; that a decree was thereafter 
entered in said cause by consent of all the parties thereto, whereby 
said restraining orders were vacated, and said McDonald was allowed 
to collect “one-half the net amount of said award for expenses in 
prosecuting said claim, and the retnaining half was paid to said 
Riggs as receiver, who was directed to invest it in bonds of the 
United States or in 3.65 bonds of the District of Columbia, guaran- 
teed by the United States, and to hold the same subject to plaintiff's 
claim and rights”; that pursuant to said decree said Riggs collected 
the sum of $107,012.87 and invested it in said bonds of the District 
of Columbia. 

That said court gave judgment against the plaintiff in said cause, 

but on appeal therefrom the Supreme Court of the United 
i States, at the October term of 1878, reversed said judgment 

and decreed that by the register’s deed of February 12, 1868, 
the title to said claim and award them became vested in the plaintiff 
as assignee in bankrutcy of said McDonald; that “thereupon he 
stood in the place of said McDonald, and was clothed with all the 
rights which had belonged to the bankrupt before he became 
such,” and that the pretended sale of said claim to the bankrupt 
was invalid. 

That about June 28, 1875, during the pendency of said suit, said 
McDonald, without plaintiff’s consent, obtained possession of said 
bonds from said Riggs, and, in fraud of plaintiff’s claim and right 
thereto and with intent to defeat the same, immediately sold and 
delivered said bonds to Riggs & Company, a firm composed of said 
Riggs and the defendants herein, doing business as bankers in the 
city of Washington, in the District of Columbia, and also in the city 
of New York; that said Riggs & Company purchased and took said 
bond- with full knowledge of plaintiff’s claim and of the pendency 
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of said suit to establish his right thereto, and also with full knowl- 
edge that the sale thereof by said bankrupt was in fraud of said 
claim and right and was made with intent to defeat the same, but 
that plaintiff had no knowledge or means of knowing of the sale of 
said bonds to said Riggs & Company until about the month of 
April, 1884. 
That said George W. Riggs dies on or about the — day of Sep- 
tember, 1871. 
Wherefore plaintiff prays that the defendants may be de- 
6 clared and held to have acquired no title to said bonds of the 
, District of Columbia, but to have purchased and received 
them subject to the claim and rights of this plaintiff and in trust 
for him as assignee in bankruptcy of the estate and effects of said 
McDonald; that the defendants account to the plaintiff for said 
bonds; that it may be ordered and decreed that the defendants 
deiiver to the plaintiff said bonds, and for such further or other 
relief as the court may deem just and reasonable. 


DEVEL & WILLSON, 
Plaintiff’s Attorneys, No. 11 Pine St., New York City. 


THe Strate or Onto, } 
County of Hamilton, City of Cincinnati. 


Thomas J. Phelps, being duly sworn, says that he is the plaintiff 
herein, and that the foregoing complaint is true of his own knowl- 
edge except as to the matters therein stated to be alleged on informa- 
tion and belief, and that as to those matters he believes it to be 


true. 
THOS. J. PHELPS. 


Subscribed and sworn to before me this 29th day of July, 1884. 


HOWARD DOUGLASS, lenehed 
A Commissioner for the State of New York. 


7 STaTE OF NEw YORK, \s 
Office of the Secretary of State, 


I hereby certify that Howard Douglass, of Cincinnati, county of 
Hamilton and State of Ohio, was at the time of administering the 
oath or affirmation mentioned in his amended certificate a commis- 
sioner for the State of New York to take the proof and acknowledg- 
ment of deeds and other instruments to be used or recorded in this 
State and to administer oaths and affirmations, and that such com- 
missioner was, at the time aforesaid, duly authorized to take the 
same, and that I have compared the signature of such commissioner 
deposited in this office, and have also compared the impression of 
the seal affixed to such certificate with the impression of the seal of 
such commissioner deposited in this office, and I verily believe the 
signature and impression of the seal to the said certificate to be gen- 
vine. 

Witness my hand and the seal of office of the secretary of State, at 
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the city of Albany, this Ist day of Aug., in the year one thousand 
eight hundred and eighty-four. 
[SEAL. ] JOSEPH B. CARR, 
Secretary of State. 


The time to serve answer of defendant John Elliott to the within 
complaint is hereby extended ten (10) days from August 22nd, 
1884. 

Aug’t 19th, 1884. 

DEUEL & WILLSON, 
Att’ys for PUff. 


S The time for defendant John Elliott to serve answer to the 
complaint herein is hereby extended ten days from Septem- 
ber Ist, 1884. 
New York, August 29, ’84. 
DEUEL & WILLSON, 
Att’ys for PUff. 


The time for defendant John Elliott to serve his answer in the 
within-entitled action is hereby extended to Sept. 26, ’84, defendant 
to accept short netice of trial. 

New York, Sept. 22, ’84. 

DEUEL & WILLSON, 
PU ff’s Att’ys. 


Endorsed : Superior court, city of New York. Thomas J. Phelps, 
assignee, plaintiff, against John Elliott and others, defendants. Copy 
complaint. Deuel & Willson, att’ys for plaintiff, 11 Pine St., N. Y. 


city. To R. D. Harris, Esq., att’y for def’t John Elliott. Ree’d © 


Aug’t 2nd. Filed Oct. 17, 1884. 


9 Superior Court of the City of New York. 


THomas J. PHetps, Assignee, 
against 
Joun Exviiorr, CHARLES C. GLover, THomas Hyps, and Apot- 
pHus T. KIECKHOEFER, Surviving Partners of Riggs & Co. 


The separate answer of the defendant John Elliott to the com- 
plaint of the plaintiff, by R. D. Harris, his attorney, respectfully 
shows to the court: : 

First. This defendant denies each and every allegation in said 
complaint contained, except as hereinafter admitted or controverted. 

Second. This defendant admits that during the year 1875 the de- 
fendant- above named and George N. Riggs were copartners in busi- 
ness under the firm name of Riggs and Company at the city of 
Washington, in the District of Columbia, and at the city of New 
York, and that said George W. Riggs died on or about the — day 
of September, 1881. 

Third. For a further and separate defense to the cause of action 
in the complaint alleged this defendant denies any knowledge or in- 
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formation sufficient to form a belief as to whether the plaintiff 
herein is the assignee in bankruptcy of Augustine R. McDonald, 

or whether the said McDonald was, on December 10th, 1868, 
10 declared a bankrupt by the United States district court for 

the southern district of Ohio, or whether the plaintiff herein, 
on Feb’y 12, 1867, or at any time, received in due form an assign- | 
ment of all said bankrupt’s real and personal estate, or whether said 
assignment included any claim against the United States for cotton 
destroyed, as in said complaint mentioned, or whether the said claim 
was improperly described in his schedule or designated worthless, 
or whether at public sale of uncollected assets, &c., the said claim 
was brought by William White for $20 or any sum, or whether the 
purchase was made for said McDonald with money furnished by 
him, as in said complaint mentioned, or whether he failed to dis- 
close that he was a British subject or prosecuted a claim before the 
mixed commission, or whether the sum in the complaint alleged 
was awarded by said commission upon said claim, or whether plain- 
tiff commenced an action claiming said award as assignee, as in said 
complaint alleged. 

The defendant alleges, upon information and belief, that in the 
action in the supreme court of the District of Columbia in the com- 
plaint herein mentioned, wherein the plaintiff herein as assignee was 
plaintiff and McDonald and White were defendants, an order, judg- 
ment, and decree was duly made by said court on the 28th day of June, 
1875, which said court then had jurisdiction of all the parties and 
of the subject-matter of said action and of said order, judgment, and 

decree and of the receiver in the complaint herein mentioned, 
1] George W. Riggs, whereby it was ordered, adjudged,.and de- 

creed that the bill of complaint of the plaintiff in said action 
be dismissed with costs, and that the said receiver pay and deliver 
the funds by him held as receiver to the defendants in said action, 
McDonald & White; that said receiver thereupon, in obedience to 
the terms of said order, judgment, and decree, paid and delivered to 
said McDonald & White all of the funds then in his hands as said 
receiver and the bonds of the District of Columbia, wherein said 
funds had been invested, and that said order, judgment, and decree, 
as far as related to the matter therein decided, ordered, and ad- 
judged between said receiver and said plaintiff, did at all times 
thereafter remain unreversed and in full force and effect. 

This defendart further alleges, npon information and belief, that 
thereafter in said action, upon the petition of said plaintiff and the 
order of the court thereon made, said receiver did, on the 17th day of 
June, 1878, file his account as said receiver, wherein and whereby 
he stated that he had paid to said McDonald and White the said 
funds and bonds, and that he had sold the same for said McDonald, 
and thereupon claimed that he should be dissharged by the order 
of said court from any liability to the plaintiff on account thereof. 

That the plaintiff thereupon, on the Ist day of July, 1878, filed 
exceptions to the said account, whereby he claimed that the said re- 
ceiver was still liable to the plaintiff for and on account of 
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12 said funds and bonds and of his payment thereof to said 
McDonald and White and his said sale thereof for said Me- 
Donald. 

That thereafter said account with the exception of the said plain- 
tiff thereto were duly referred to an auditor by an order of said 
court, and said auditor thereafter filed his report on the 4th day of 
October, 1878, whereby he reported discharging said receiver from 
all liability to the plcintiffs in the premises, and said report, to- 
gether with the opposition and exceptions thereto of said plaintiffs, 
thereafter, on the 22nd day of January, 1879, come on for hearing 
before said court, and it was on said last date by said court duly 
ordered — adjudged that the said exceptions of the plaintiffs be over- 
ruled and said report be confirmed, and the order, judgment, and 
decree last mentioned did thereafter at all times remain unreversed 
and in full force and effect, and that the sale of said bonds and the 
purchase thereof by the firm of Riggs & Company in the complaint 
mentioned was the same sale set forth in said account of said re- 
ceiver and said report of said auditor. 

This defendant has no knowledge or information sufficient to 
form a belief as to whether said McDonald obtained possession of 
said bonds with intent to defraud the plaintiff and deprive him of 
any claim, lien, or right therein, or whether said MeDonald with 
like intent sold said bonds. 

This defendant alleges that the firm of Riggs & Compauy had no 

knowledge of any fraud by said McDonald or of any claims 
13 or right of the plaintiff in or to said bonds, and, upon infor- 

mation and belief, alleges that the plaintiff had no claim, lien, 
or right in or to said bonds. 

This defendant further alleges, upon information and belief, that 
the plaintiff had full knowledge and means of knowing of the pur- 
chase of said bonds by the firm of Riggs and Company on or about 
the 28th day of June, 1875, the day on which the same were so pur- 
chased. 

Lastly. For a further and separate defense to the cause of action 
in said complaint alleged— 

This defendant alleges that the cause of action in said complaint 
alleged did not accrue within six years prior to the commencement 
of this action. 

Wherefore the defendant prays that said complaint may be dis- 


missed with costs. 
_ KR. D. HARRIS, 
Att'y for Def’d’t John Elliott. 


STATE OF New York, Ls 
(ity and County of New York, { ° 


John Elliott, being duly sworn, doth depose and say that he is 
one of the defendants named in the within action ; that he has read 
the aforegoing answer and knows the contents thereof; that the same 
is true of his own knowledge except as to the matters therein stated 
to be alleged upon information and belief, and that as to those mat- 


ters he believes it to be true. 
JOHN ELLIOTT. 


ey Gee ree 


4} — 


& 


GEORGE ELLIOTT ET AL., &c. 


Sworn to before me this 22nd day of Sept., 1884. 
OHN M. PHILBRIN, 
Notary Public, 13, N. Y. Co. 


14 Endorsed : Superior court of the city of New York. Thomas 

J. Phelps, assignee, against John Elliott, Charles C. Glover, 
Thomas Hyde, and Adolphus T. Kieckhoefer, surviving partners of 
Riggs & Co. Separate answer of defendant John Elliott. R. D. 
Harris, att’y for def'd’t Joku Elliott, 20 Exchange Place, New York 
city. Filed Oct. 17, 1884. . 


15 Superior Court of the City of New York. 


Tuomas J. PHerps, Assignee, ) 

against 
Joun Exvviorr, CHaries C. GLover, THomas Hype, and Apot- 
pHus T. K1ECKHOEFER, Surviving Partners of Riggs and Com- 
pany. 


a 


To the honorable the superior court of the city of New York: 


The petition of John Elliott, of the city, county, and State of New 
York, respectfully shows that your petitioner is one of the defend- 
ants in this suit, 

That the matter and amount in dispute in this suit exceeds, ex- 
clusive of costs, the sum or value of five hundred dollars. 

That this action was brought by the above-named plaintiff, 
Thomas J. Phelps, assignee, against your petitioner, implead:d with 
Charles C. Glover, Thomas Hyde, and Adolphus T. Kieckhoefer, 
who with your petitioner are the surviving partners of the firm of 
Riggs and Company ; that the summons and complaint herein were 
served on your petitioner on the 2d day of June, 1884; that no other 
of the defendants has been served with process herein nor is either 
of said defendants a resident or a citizen. of the State of New York, 
but that this action is being prosecuted against your petitioner alone 

of the defendants. 
16 That the said plaintiff is and was at the time of bringing 

this suit a citizen and resident of the State of Ohio, and 
moreover brings this suit as the assignee in bankruptcy of Augus- 
tine R. McDonald, who at the time this suit was brought was and 
is now a citizen and resident of the State of Kentucky; that your 
petitioner is and was at the time this suit was brought a resident 
and citizen of the State of New York: and that in this suit there is 
a controversy between the said plaintiff and your petitioner concern- 
ing certain bonds which the said plaintiff claims to be entitled to as 
the property of his assignor and which he alleges to have been re- 
ceived by the firm of Riggs and Company,.of which your petitioner 
was a member, with notice of the said plaintiff’s right thereto; and 
that the said controversy can be fully determined as between the 
said plaintiff and your petitioner without the presence of the other 
defendants as parties in the cause and is now existing and in course 
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of determination by and between the said plaintiff and your peti- 
tioner alone. 

And further respectfully shows that this cause has not been 
tried, but that the same is pending for trial, and that the term 
of this court at which said cause could be first tried is the next term 
of this court appointed to be held on the first Monday of November 
next, at the city hall, in the city and county of New York; and 

that your petitioner desires to remove this suit before the trial 
17 thereof into the next circuit court of the United States to be 

held in and for the southern district of New York, in pursu- 
ance of the provisions of law contained in the act of Congress, ap- 
proved March 3d, 1875, entitled “An act to determine the jurisdic- 
tion of circuit courts of the United States and to regulate the re- 
moval of causes from State courts, and for other purposes.” 

And your petitioner respectfully offers herewith a bond, with good 
and sufficient surety, for his entering in said circuit court of the 
United States, on the first day of its next session, a copy of the rec- 
ord in this suit and for paying all costs that may be awarded by said 
circuit court if said court shall hold that this suit was wrongfully 
or improperly removed thereto, and for his doing all other acts and 
things required to be done by the said provision of law upon the 
removal of a cause into the circuit court of the United States. 

And your petitioner therefore respectfully prays that the said bond 
may be accepted as good and sufficient surety according to the said 
provisions of law, and that the said suit may be removed into the 
next circuit court of the United States, to be held in and for the 
southern district of New York, pursuant to the statute of the United 
States in such case made and provided, and that no other proceed- 
ings may be had therein in this court. 

And your petitioner will ever pray, &c. 

| JOHN ELLIOTT. 
R. D. HARRIS, 
Att'y for Def’d't Elliott. 


18 STATE OF NEW YORK, a 
City and County of New York, ' 


I,.John Elliott, being duly sworn, dosay that I am the petitioner 
in the petition in the above-entitled cause; that I have read the 
foregoing petition and know the contents thereof, and that the state- 
ments and allegations therein contained are true, as I verily be- 


lieve. 
JOHN ELLIOTT. 


Subscribed by the said John Elliott in my presence and by him 
sworn to before me this 8th day of October, 1884. 
JOHN M. PHILBIN, 
Notary Public, 13, N. Y. Co. 


Endorsed : Superior court of the city of New York. Thomas J. 
Phelps, assignee, against John Elliott, Charles C. Glover, Thomas 
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Hyde, and —— T. Kieckhoefer, surviving partners of Riggs 
and Company. Petition for removal of cause to U. S. circuit court. 
R. D. Harris, attorney for petitioner. Filed Oct. 9, 1884. 


19 Know all men by these presents that we, John Elliott, of 

New York, in the State of New York, a- principal, and Alex- 
ander Elliott, of Queens county, iv the State of New York, and 
George Elliott, of New York, in the State of New York, as sureties, 
are held and firmly bound unto Charles J. Phelps, assignee of 
Augustine R. McDonald, in the State of Ohio, in the sum of one 
thousand dollars, lawful money of the United States of America, to 
be paid to the said Charles J. Phelps, his successors or assigns; for 
which payment, well and truly to be made, we hereby bind our- 
selves, our heirs, executors, and administrators, jointly and severally, 
firmly by these presents. 

Sealed with our seals. Dated the seventh day of October, 1884. 

Whereas suit was brought, on or about August 2d, 1884, in the 
superior court of the city of New York, in the State of New York, 
by the said Charles J. Phelps, assignee, against the said John Elliott, 
impleaded witi others, and the same is now pending for trial in the 
said court in the city of New York, and is removable into the cir- 
cuit court of the United States for the southern district of New York 
under the act of Congress, approved March 3d, 1875, concerning the 
removal of causes from State courts ; 

And whereas the said John Elliott has filed his petition in the 

said superior court of the city of New York for the removal 
20 of said suit into the next circuit court of the United States, 
to be held in the southern district of New York: 

Now, therefore, the condition of the above obligation is such that 
if the above-bounden John Elliott or his legal representatives shall 
enter or cause to be entered in the circuit court of the United States 
for the southern district of New York, on the first day of its stated 
session next ensuing after the order of the said superior court of the 
city of New York for the removal of said suit into said circuit court, 
a copy of the record in the said suit and will pay all costs that ma 
be awarded by the said circuit court if the said circuit court shall 
hold that this suit has been wrongfully or improperly removed 
thereto, and shall do or cause to be done such other appropriate acts 
as by the said act of Congress approved March 3d, 1875, are required 
to be done upon the removal of a suit into the United States courts, 
then the above obligation to be void; otherwise to remain in full 
force and virtue. 

Dated Oct. 7, 1884. 


“+t el 


Sceteatenetatn ee 


-— ey 


—— 


ee nt llc ssa. “ dete » 


JOHN ELLIOTT. [ L.s. 
ALEX. ELLIOTT. {t. s. 
GEO. ELLIOTT. L. 8. 


Words “and county ” stricken out before execution. 


Witness : 
R. D. HARRIS. 
2—1588 
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21 STATE OF New York, a 
City and County of New York, 


Alexander Elliott, one of the subscribers to the foregoing bond, 


being duly sworn, says that he is a resident and freeholder within © 


this State and is worth the sum of three thousand dollars over all 
his debts and liabilities and exclusive of property exempt by law 


from execution. 
ALEX. ELLIOTT. 


Sworn to before me this 7th day of October, 1884. 


JOHN M. PHILBIN, 
[SEAL. | Notary Public, 13, N. Y. Co. 


STaTeE OF New YORK, ss: 
Oity and County of New York, 


George Elliott, oue of the subscribers to the foregoing bond, being 
duly sworn, says that he is a resident and freeholder withiu this 
State and is worth the sum of three thousand dollars over all his 
debts and liabilities and exclusive of property exempt by law from 
execution. 


GEO. ELLIOTT. 


Sworn to before me this 7th day of October, 1884. 
JOHN M. PHILBIN, 


[ SEAL. | Notary Public, 13, N. Y. Co. 
22 STaTE OF NEw YORK, bss. 
City and County of New York, |’ 


I certify that on this seventh day of October, 1884, before me per- 
sonally appeared the above-named Jolin Elliott, George Elliott, and 
Alexander Elliott, all to me kuown, and known to me to be the in- 
dividuals described in and who executed the above bond, and sev- 
erally acknowledged that they executed the same. 


JOHN M. PHILBIN, 
[ SEAL. | - Notary Public, 13, N. Y. Co. 


Endorsed: Superior court of the city of New York. Charles J. 
Phelps, assignee, ag’st John Elliott, impleaded. Bond for removal. 
R. D. Harris, att’y for def ’d’t Elliott. Accepted. “ Richard O’Gor- 
man,” J. Oct. 9, ’84. Filed Oct. 9, 1884. 


23 All which we have caused by these presents to be exem- 
plified and the seal of the superior court of the city of New 

York to be hereto affixed. 
Witness Richard O’Gorman, Esquire, presiding judge of our said 
court, at the city hall of the city of New York, this 18th day of Oc- 


tober, A. D. 1884. 
THOS. BOESE, Clerk. 


— 


en 
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Superior Court of the City of New York. 


CHARLES J. PHELPs, Assignee, 
against 
Joun Exxiort, Impleaded. 


I, Richard O’Gorman, residing judge of the superior court of 
the city of New York, do ware certify that Thomas Boese, whose 
name is subscribed to the preceding exemplification, is the clerk 
of the superior court, duly appointed and sworn, and that full faith 
and credit are due to his official acts. I further certify that the 
seal affixed to the said exemplification is the seal of the said supe- 
rior court of the city of New York, and that the attestation thereof | 
is in due form of law. 
Dated New York, Oct. 18th, 1884. 
RICHARD O’GORMAN, 


Presiding Judge of the Superior Court of the City of New York. 


24 STATE OF New York, \ es: 
City and County of New York, j ~' 


I, Thomas Boese, clerk of the superior court of the city of New 
York, do hereby certify that Richard O’Gorman, whose name is sub- 
scribed to the preceding certificate, is the presiding judge of the 
supérior court of the city of New York, duly elected and sworn, and 
that the signature of said justice to said certificate is genuine. 

[In testimony whereof I have hereto set my hand and 
[sexL.] affixed the seal of the said court this 18th day of October, 


1884. 
THOS. BOESE, Clerk. 


Endorsed: New York superior court. Thos. J. Phelps, assignee 
against Jolin Elliott and others. Exemplified copy of record. U. 
S. circuit court. Filed Oct. 18, 1884. Timothy Griffith, clerk. 


25 United States Circuit Court; Southern District of New York. 


Tuomas J. PHeE cps, Assignee, PI’ff, 
against 
Joux Exviorr, Caoarites C. Grover, THomas Hype, and Apor- 
pHus T. K1recKHOEFER, Surviving Partners of Riggs & Company, 
Defendants. 


This suit having been originally commenced in the superior court 
of the city of New York, and having been removed therefrom to 
this court by the filing of a bond, with sufficient surety, and a pe- 
tition for such removal, pursuant to the statute in such case made 
and provided, and the defendant, John Elliott, having this day 
duly entered and filed a copy of the record in this suit, as provided 
by law, and the said defendant, John Elliott, having appeared 
herein, by R. D. Harris, his attorney, it is— 

Ordered that this suit do proceed in this court as if it had been 
originally commenced herein, and that the appearance of R. D. 
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Harris, as solicitor for said defendant, John Elliott, be, and the 
same is hereby, entered. 
Dated October 18th, 1884. 


26 Circuit Court of the United States for the Southern District 
of New York. 


Tuomas J. PHELps, Assignee, 
against 
Joun Exuiort, CHARLES C. Grover, THomas Hyps, and ADOoL- 
pHus T. K1EcKHOEFER, Surviving Partners of Riggs & Co. 


The separate amended answer of the defendant John Elliott, to 
the complaint of the plaintiff, by R. D. Harris, his attorney, respect- 
fully shows to this court: 

First. That the defendant denies each and every allegation in 
said complaint contained, except as hereinafter admitted or contro- 
verted. 

Second. The defendant admits that during the year 1875 the de- 
fendants above named and George W. Riggs were copartners doing 
business under the firm name of Riggs and Company at the city 
of Washington, in the District of Columbia, and at the city of New 
York, and that said George W. Riggs died on or about the 24th 
day of August, 1881. : 

Third. That as to the other matters and things set forth and al- 
leged in said complaint this defendant, except as hereinafter par- 
ticularly set forth, has no knowledge or information sufficient to 
form a belief, and therefore controverts each and every said allega- 

tion in said complaint contained. 
27 And this defendant avers that he was, prior to the year 
1870, and thenceforward remained and still is, a resident and 
inhabitant of the city, county, and State of New York. 

Fourth. For a further and separate defense to the cause of action 
in the complaint alleged— 

This defendant denies any knowledge or information sufficient to 
form a belief as to whether the plaintiff herein is the assignee in 
bankruptcy of Augustine R. McDonald, or whether thesaid McDonald 
was, on December 10, 1868, declared a bankrupt by the United States 
district court for the southern district of Ohio, or whether the plain- 
tiff herein, on Feb’y 12th, 1867, or at any time, received in due form 
an assigninent of all said bankrupt’s real and personal estate, ro 
whether said assignment included any claim against the United 
States for cotton destroyed, as in said complaint mentioned, or 
whether the said claim was improperly described in his schedule 
or designated worthless, or whether at public sale of uncollected 
assets, Xc., the said claim was bought by William White for $20 
or for any sum, or whether the purchase was made for said Mce- 
Donald with money furnished by him, as in said complaint men- 
tioned, or whether he failed to disclose that he was a British subject 
or prosecuted a claim before the Mixed Commission on British and 
American Claims, or whethe~ the sum in the complaint alleged was 
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awarded by said commission upon said claim, or whether theaward 
was afterwards assigned by McDonald to White, or whether 
28 any action claiming the award as assignee in bankruptcy of 
the estate and effects of McDonald was commenced by the 
laintiff against McDonald and White, as in said complaint alleged. 
his defendant alleges, upon information and belief, that a cer- 
tain action was commenced in the supreme court of the District 
of Columbia, wherein the plaintiff herein was plaintiff and Me- 
Donald and White were defendants, and that George W. Riggs was 
appointed receiver in the said action, and that therein it was duly 
decreed bv said court on or about the 28th day of June, 1875, the 
said court then having full jurisdiction of all the parties to and over 
the subject-matter involved in the said action, and the like jurisdic- 
tion as well to make and direct the said decree as over the receiver 
in the complaint herein mentioned, George W. Riggs, that the bill 
of complaint of the plaintiff in said action be dismissed with costs, 
and that the said receiver pay and deliver the 
(So in orig —J.A.S.) funds by him held as said (?) to the defendants 
in said action, said McDonald and White. 

That said receiver thereupon, in obedience to the terms and re- 
quirements of said decree, delivered unto said McDonald, for and on 
behalf of the latter and of said White, of whom the said McDonald 
was then the attorney-in-fact in the premises, all the bonds then in 
the hands of said receiver—that is to say, bonds of the District of 
Columbia, wherein all of the funds that had come into the hands 

of the said receiver had been by him invested. 
29 And this defendant alleges that said decree as to the mat- 
ters therein ordered, adjudged, and decreed between said re- 
ceiver and said plaintiffs did at all times remain and still remains 
unreversed and in full force and effect. 

This defendant further alleges, upon information and belief, that 
thereafter, in said action, the said receiver did, on or about the 17th 
day of June, 1878, file his account as said receiver, wherein and 
whereby it appeared, and the fact and truth was and is, that in obe- 
dience to tle said decree, passed on the 28th day of June, 1875, the 
said receiver had, on the same day, delivered unte the said MeDon- 
ald, on the behalf aforesaid, all of the said bonds. 

That the said account of said receiver was duly filed in said ac- 
tion and with notice to the plaintiff therein and herein, and that 
no exceptions have been taken or filed by the plaintiff to said ac- 
count of said receiver by said plaintiff therein and herein. 

And this defendant, upon information and belief, avers that of 
the said bonds, all of which had been issued under and in due con- 
_ formity with the 7th section of the act of Congress approved June 
20th, 1874, and of the act amendatory thereof, $300 were in coupon 
bonds, payable to bearer, and $152,000 in registered bonds, payable 
to said George W. Riggs, receiver, and by him as such endorsed in 
blank before their delivery to the said McDonald as aforesaid. 

And this defendant admits and alleges, upon information 
30  ~=— and belief, that the said McDonald, upon so obtaining the 
said bonds from the said receiver, sold the said bonds so as 


———— neon 
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aforesaid indorsed in blank unto the said firm of Riggs & Co. and 
at the rate prevailing in the market at the time of sale. 

Fifth. And for a further and separate defense to the cause of ac- 
tion set forth in said complaint this defendant alleges and specially 
sets up and claims, as matter and ground of full defense herein, that 
the said firm of Riggs & Co., by purchasing from the said McDon- 
ald the said bonds so to him delivered, endorsed in blank by the 
said receiver, under the said decree and direction of the said su- 
preme court of the District of Columbia, not only became the lawful 
holders of negotiable instruments issued under the laws of the 
United States, but derived and acquired the title thereto under au- 
thority exercised under the United States. 

Sixth. And for a further and separate defense to the cause of ac- 
tion in said complaint alleged this defendant has no knowledge or 
information sufficient to form a belief as to whether said McDonald 
obtained possession of said bonds with intent to defraud the plain- 
tiff and deprive him of any claim or right therein, or whether said 
McDonald, with like intent, sold said bonds. 

This defendant alleges that the firm of Riggs & Company pur- 

chased the said bonds bona fide for value before maturity in 
31 the usual course of business as negotiable paper, passing by 

delivery under the decree of a court of competent jurisdic- 
tion, and with no knowledge or suspicion of any fraud committed 
or contemplated by said McDonald or of any claim or right of the 
plaintiff in or to said bonds or of any circumstances tending to re- 
strain the free circulation of the said bonds from hand to hand, and, 
upon information and belief, alleges that the plaintiff had no claim 
or right in or to said bonds. 

This defendant further alleges, upon information and belief, that 
the plaintiff had full knowledge and means of knowing of the pur- 
chase of said bonds by the firm of Riggs & Co. on or about the 28th 
day of June, 1875, the day on which the said bonds were so pur- 
chased. 

For a further and separate defense to the cause of action in said 
complaint alleged— 

This defendant alleges, upon information and belief— 

That the said George W. Riggs was appointed receiver in the said 
action in the supreme court of the District of Columbia in the com- 
plaint herein mentioned and in another action in said court, in 
which Charles E. Hovey and William P. Dole were plaintiffs and 
McDonald and White were defendants. 

That the fund sought to be recovered from said McDonald and 
White in both said actions was the same fund, and that said fund 
came into the hands of said George W. Riggs as such receiver uuder 

and in pursuance of an order made and entered in both said 
32 actions; that the account of said receiver was duly filed in 


both said actions on or about the 17th day of June, 1878, and . 


of said filing the plaintiff herein had due notice ; that the plaintiffs, 
Hovey and Dole, thereafter, on the first day of July, 1878, filed in 
suid action in which they were plaintiffs their certain exceptions 
and oppos'tions to the said account, whereby the said receiver was 


See 
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sought to be rendered liable to the plaintiffs in that action by reason 
of his delivery of said bonds unto the said McDonald as aforesaid, 
notwithstanding the said decree passed on the 28th day of June, 
1875. 

That on the day and year last above written the said account, to- 
gether with the said exceptions and depositions, was duly referred 
to the auditor of said court by an order of said court, and said au- 
ditor thereafter filed his report,on the 4th day of October, 1878, 
whereby he reported discharging said receiver from all liability to 
the said plaintiffs on account of the delivery of.the said bonds 
unto the said McDonald as afvresaid, and said report, together with 
certain oppositions and exceptions which had been thereto on the 
24th day of October, 1878, filed by the said plaintiffs, thereafter, 
on the 22nd day of January, 1879, came on for hearing before 
said court, and it was on said last date by said court duly ordered, 
adjudged, and decreed that the said exceptions and oppositions 
therein be overruled and said report be confirmed, and from such 
last-mentioned decree on the day of the date thereof the said plain- 

tiffs appealed to the Supreme Court of the United States, 
33 wherein, at the October term thereof for the year 1883, the 

said decree was in all things affirmed and did in fact from 
the date thereof at all times remain and yet remains in full force and 
effect. | 

And this defendant, upon information and belief, alleges that the 
delivery of said bonds to the said McDonald and the sale thereof 
and the purchase thereof by the firm of Riggs & ms mp in the 
complaint herein mentioned were the same delivery, sale, and pur- 
chase hereinbefore set forth and none other. 

For a further and separate defense to the cause of action in said 
complaint alleged— 

This defendant alleges that the cause of action in said complaint 
alleged did not accrue within six years prior to the commencement 
of this action. 

Wherefore this defendant prays that the complaint of the plaintiff 
herein may be dismissed witli costs. 

R. D. HARRIS, 


Att'y for Def't John Elliott. 


STaTE OF New YORK, Is. 
City and County of New York, 


Jobn Elliott, being duly sworn, doth depose and say that he is 
one of the defendants in this action ; that he has read the aforegoing 
amended answer and knows the contents thereof, and that the same 
is true of his own knowledge except as to the matters therein stated 

to be alleged upon information and belief, and that as to 
34 those matters he believes it to be true. 
JOHN ELLIOTT. 


Sworn to before me this 18th day of October, 1878. 
JOHN A. HILLIER, 


Notary Public, N. Y. Co. 
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Endorsed: U. S. circuit court, southern district of New York. 
Thomas J. Phelps, assignee, ag’st John Elliott & others. Separate 
amended answer of John Elliott. R. D. Harris, att’y for def’d’t El- 
liott, 20 Exe. Place, N. Y. city. U.S: circuit court. Filed Oct. 18, 
1884. Timothy Griffith, clerk. | 


35 Circuit Court of United States, Southern District of New 


York. 
THomas J. PHetps, Assignee, 
against 
Joun Ectiorr and Others. 


On reading the annexed affidavit it is ordered that the defendant 
John Elliott have two days further time to serve amended answer 


herein. 
ADDISON BROWN. 
N. Y., Oct. 16, 1884. 


36 U.S. Cireuit Court, Southern District N. Y. 


against 


Tuomas J. PHELps, ses ee 
JoHN Exvciorr and Others. 


STATE OF NEw YORK, ce 
City and County of New York, 


R. Duncan Harris, being duly sworn, says that this action has 
been removed from the superior court of the city of New York to 
-- circuit court of the United States for southern district of New 

ork. 

That the time to serve amended answer to the complaint herein 
expires to-day... 

That the amended answer is partly drafted and can be sworn to 
and served to-morrow. 

That owing to severe illness in the family of the attorney for de- 
fendant Elliott the amended answer cannot be finished and sworn 
to to-day. 

That deponent asks that the time to serve amended answer be ex- 

tended two days. 
37° ‘That no extension of time has been granted and no other 
application has been made. 


R. D. HARRIS. 


Sworn to before me this 16 day of Oct., 1884. 
JOHN M. PHILBIN, 
Notary Public, 13, N. Y. Co. 


(Endorsed :) U. S. circuit court. Thomas J. Phelps, assignee, 
against John Elliott & others. Order extending time to serve 
amended answer. R. D. Harris, att’y for def’t Elliott. U.S. cir- 
cuit court. Filed Oct. 20, 1884. Timothy Griffith, clerk. 
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38 Circuit Court of the United States for the Southern District 
-of New York. 


THomas J. PHELps, Assignee, 
against | 
JoHun Exxiort, CHArLEs C. Giover, THomas Hyps, ADOLPHUS 
F. KrecKHOEFER, Surviving Partners of Riggs and Co. 


The replication of Thomas J. Phelps, assignee, plaintiff, to the 
answer of John Elliott, defendant. 


This repliant, saving and reserving to himself all and all manner 
of advantage of exception to the manifold insufficiencies of the said 
answer of John Elliott, defendant, for replication thereunto saith 
that he will aver and prove his said bill of complaint to be true, 
certain, and sufficient in law to be answered unto, and insufficient 
to be replied unto by this repliant; without this, that any other 
matter or thing whatsoever in the said answer contained material or 
effectual in the law tobe replied unto, confessed and avoided, traversed 
or denied, is true; all which matters and things this repliant is and 
will be ready to aver and prove as this henetslils court shall direct, 

and humbly prays as in and by said bill he hath already. 
39 DEUEL & WILLSON, 
Solicitors for Plaintiffs, No. 11 Pine Street, New York City. 


(Endorsed :) U. S. circuit court for southern district of N. Y. 
Thomas J. Phelps, as assignee, plaintiff, vs. John Elliott et al., de- 
fendants. Replication. Deuel & Willson, sol’rs for plaintiffs, 11 
Pine St., N. Y. city. U.S. circuit court. Filed Dec. 1, 1884. Tim- 
othy Griffith, clerk. 


40 Circuit Court of the United States for the Southern District 
of New York. 


THomas J. PHELPs, Assignee, 
against 
Joun Extiorr and Others, Surviving Partners of Riggs & Co. 
City AND County or NEw aes 
Southern District of New York, 


Hugh R. Willson, being duly sworn, says that he is a member of 
the firm of Deuel and Willson, solicitors for the plaintiff herein. 
That the above-entitled cause was originally instituted in the su- 
rior court of the city of New York on the 16th day of June, 1884, 
y service of summons; that complaint was served on the 2nd day 
of August, 1884, and that answer of the defendants herein was 
served on the 22nd day of September, 1884; that on the 16th day 
of October, 1884, defendants’ solicitor served on plaintiff's solicitors 
an order of Judge Brown in the U.S. circuit court extending de- 
fendants’ time two days to file an amended answer, the suit having 
been gre * by the defendant to the U.S. court; and on October 
o—1 


rat an 5 ee a ee ne Wi es STP i 
he OF ge i ee ee 


oo ceca SPOT 


18 THOMAS J. PHELPS, ASSIGNEE, VS. 


18th, 1884, defendant filed his his amended answer, and on 
41 the first Monday in December, 1884, plaintiff filed his replica- 


tion. 
HUGH R. WILLSON. 


Sworn to before me this 9th day of January, 1885. 
G. A. STIMPSON, 
Notary Public, Kings Co., N. Y. 
Certificate filed in N. Y. Co. 


(Endorsed :) Circuit court of the U.S., southern district of N. Y. 
Thomas J. Phelps, assignee, against John Elliott et al. Affidavit of 
Hugh R. Willson. Deuel & Willson, soli’s for plaintiff. Filed in 
open court Jan. 9, 1885. T. 


42 Circuit Court of the United States, Southern District of New 
York. 


Tuomas J. PHELPs, Assignee, 
against 
Joun Exvuiotrr, CHaries C. GLover, THomas Hypks, and agg | 
PHUS K1IECKHOEFER, Surviving Partners of Riggs & Company. 


Please take notice that upon the complaint and amended answer 
herein and upon the affidavits of R. D. Harris and William G. 
Choate, hereto annexed, I will move this court, at the circuit court 
rooms in the post-office building, in the city of New York, on Fri- 
day, the fifth day of December instant, at eleven o’clock a. n., or as 
soon thereafter as counsel can be heard, for leave to amend the 
amended answer heretofore filed herein by setting up the two years’ 
limitation under the bankruptcy act and to file and serve the amended 
answer, a copy of which is hereto annexed, and for such other and 
further order or relief as may be just and equitable. 

| R. D. HARRIS, 
Solicitor for Defendant Elliott. 


To Deuel & Wilson, solicitors for plaintiff. 


43 Circuit Court of the United States, Southern District of New 
York. 


THomas J. PHELPs, Assignee, 
against 
Joun Ecttort, CHArRLEs C. Grover, Taomas Hypkr, and ADoL- 
PHUs KIECKHOEFER, Surviving Partners of Riggs & Company. 


Criry AND County or New YorK, \ a 
Southern District of New York, 


R. Duncan Harris, being duly sworn, says that he is the attorney 
for the defendant Juhn Elliott herein. 

That none of the defendants except John Elliott have been ser ved 
or have appeared in this action. 


GEORGE ELLIOTT ET Al.., &€. 


That the action is brought by Thomas J. Phelps, as assignee in 
bankruptcy of Augustine R. McDonald, for the purpose of recover- 
ing certain bonds, amounting to the sum of about $108,000, alleged 
to have beeu purchased by Riggs & Company with knowledge of a 
claim of the plaintiff as such assignee to said bonds. 

That the purchase by the firm of Riggs and Company was made 
in 1875. 

That an amended answer was filed and served herein by 

44 the defendant John Elliott on October 18, 1884, but that in 

preparing and drawing said answer as the attorney for said 

Elliott deponent entirely overlooked and neglected to plead or set 
up the two years’ limitation under the bankrupt law. 

That no replication has been filed or served to the amended an- 
swer filed herein, and that no evidence has yet been taken and no 
notice or application to take evidence, either on behalf of the plain- 
tiff nor of the defendant, has been given or made. 


R. D. HARRIS. 


Sworn to before me this 29th day of November, 1884. 


JOHN M. PHILBIN, 
Notary Public, 13, N. Y. Co. 


45 Circuit Court of the United States. 
Tuomas J. Puevps, Assignee, - 
v8. 
Joun Exsrort, Impleaded. 


City aNnD County oF NEw —) To wit: 
Southern District of New York, 


William G. Choate, being duly sworn, deposes and says that he 
was retained by the defendant Elliott as associate counsel with Mr. 
Harris in this cause on or about the 24th day of November instant, 
and on that day examined the pleadings filed herein and discovered 
that thetwo years’ limitation under the bankrupt law was not set up in 
the answer, although evidently anticipated in the complaint, and 
thereupon immediately advised an application to the court for leave 
to amend the answer setting up this defence, which will be interposed 
in good faith, and which, from the information deponent has re- 
ceived by the statements of the defendant and otherwise, he verily 


believes is a good defence to the action. 
WM. G. CHOATE. 


Sworn before me this 29th day of November, 1884. 


MAURICE SPILLANE, 
Notary Public, N. Y. County. 
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46 Circuit Court of the United States for the Southern District 
of New York. 


THomas J. PHELPs, Assignee, 
against | 
Joun Etviorr, Coartes C. Grover, THomas Hyves, and ADOLPHUS | 
T. KreckHoerFer, Surviving Partners of Riggs and Co. 


The separate amended answer of the defendant John Elliott to 
the complaint of the plaintiff, by R. D. Harris, his attorney, respect- 
fully shows to this court— 

First. That the defendant denies each and every allegation in 
said complaint contained, except as hereinafter admitted or contro- 
verted. : 

Second. The defendant admits that during the year 1875 the de- 
fendants above named and George W. Riggs were copartners doing 
business under the firm name of Riggs and Company at the city of 
Washington, in the District of Columbia, and at the city of New 

York, and that said George W. Riggs died on or about the 
47 24th day of August, 1881. ; 

Third. That as to the other matters and things set forth 
and alleged in said complaint this defendant, except as hereinafter 
particularly set forth, has no knowledge or information sufficient to 
form a belief, and therefore controverts each and every — said alle- 
gation- in said complaint contained. 

And this defendant avers that he was prior to the year 1870 and 
thenceforward remained and still is a resident and inhabitant of 
the city, county, and State of New York. 

Fourth. For a further and separate defense to the cause of action 
in the complaint alleged— 

This defendant denies any knowledge or information sufficient to 
form a belief as to whether the plaintiff herein is the assignee in . 
bankruptcy of Augustine R. McDonald, or whether the said Me- 
Donald was on December 10, 1868, deelared a bankrupt by the 
United States district court for the southern district of Ohio, or 
whether the plaintiff herein on Feb’y 12, 1867, or at any time re- 

ceived in due form an assignment of all said bankrupt’s real 

48 and personal estate,or whether said assignment included any 
claim against the United States for cotton destroyed, as in 

said complaint mentioned, or whether the said claim was improperly 
described in his schedule or designated worthless, or whether at 
ublic sale of uncollected assets, &e., the said claim was bought by 
illiam White for $20, or for any sum, or whether the purchase 
was made for said McDonald with money furnished by him, as in 
said complaint mentioned, or whether he failed to disclose that he 
was a British subject or prosecuted a claim before the Mixed Com- 
mission on British and American Claims, or whether the sum in the 
complaint alleged was awarded by said commission upon said claim, 
or whether the award was afterwards assigned by McDonald to 
White, or whether any action claiming the award as assignee in 
bankruptcy of the estate and effects of McDonald was commenced 


GEORGE ELLIOTT ET AL., 4€. 21 
by the plaintiff against McDonald and White, as in said complaint 
alleged 


This defendant alleges, upon information and belief, that 
49 acertain action was commenced in the supreme court of the 
District of Columbia, wherein the plaintiff herein was plain- - 
tiff and McDonald and White were defendants ; and that George W. 
Riggs was appointed receiver in the said action, and that therein it 
was duly decreed by said court on or about the 28th day of June, 
1875, the said court then having full jurisdiction of all the parties 
to and over the subject-matter involved in the said action, and the 
like jurisdiction as well to make and direct the said decree as over 
the receiver in the complaint herein mentioned, George W. Riggs, 
that the bill of complaint of the plaintiff in said action be dismissed 
with costs, and that the said receiver pay and deliver the funds by 
him held as said receiver to the defendants in said action, said Me- 
Donald and White. 

That said receiver thereupon, in obedience to the terms and re- 
quirements of said decree, delivered unto said McDonald, for and on 
behalf of the latter and of said White, of whom the said McDonald 

was then the attorney-in-fact in the premises, all the bonds 
50 then in the hands of said receiver—that is to say, bonds of 
the District of Columbia, wherein all of the funds that had 
come into the hands of the said receiver had been by him invested. 

And this defendant alleges that said decree, as to the matters 
therein ordered, adjudged, and decreed between said receiver and 
said plaintiffs, did at all times remain and still remains unreversed 
and in full force and effect. 

This defendant further alleges, upon information and belief, that 
thereafter in said action the said receiver did, on or about the 17th 
day of June, 1878, file his account as said receiver, wherein and 
whereby it appeared and the fact and truth was and is that in 
obedience to the said decree passed on the 28th day of June, 1875, 
the said receiver had, on the same day, delivered unto the said Mc- 
Donald, on the behalf aforesaid, all of the said bonds; that the said 
account of said receiver was duly filed in said action and with notice 
to the plaintiff therein and herein, and that no exceptions have been 
taken or filed by the said plaintiff to said account of said receiver by 
said plaintiffs therein and herein. 

And this defendant, upon information and belief, avers that 
51 of the said bonds, all of which had been issued under and in 
due conformity with the 7th section of the act of Congress 
approved June 20th, 1874, and of the act amendatory thereof, $300 
were in coupon bonds, pavable to bearer, and $152,000 in registered 
bonds, payable to said George W. Riggs, receiver, and by him, as 
such, indorsed in blank before their delivery to the said McDonald 
as aforesaid. 

And this defendant admits aud alleges, upon information and be- 
lief, that the said McDonald, upon so obtaining the said bonds from 
the said receiver, sold the said bonds so as aforesaid indorsed in 
blank unto the said firm of Riggs and Co., and at the rate prevail- 
ing in the market at the time of sale. 
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had ample means of knowledge thereof more than two years prior 
to the commencement of this action, and that if it shall be made to 
appear that he did not know of the same that his failure to dis- 
cover the same was wholly owing to his own gross negligence, laches, 
and want of diligence. | | 

Wherefore this defendant prays that the complaint herein may be 


dismissed with costs. 
Att’y for def’t, JOHN ELLIOTT. 


STATE OF New YORK, \ ee 
City and County of New York, 


John Elliott, being duly sworn, doth depose and say that he is 
one of the defendants in this action; that he has read the aforegoing 
amended answer and knows the contents thereof, and that the same 
is true of his own knowledge except as to the matters therein stated 
to be alleged upon information and belief, and as to those matters 
he believes it to be true. 


Sworn to before me this — day of ——, 1884. 


58 Endorsed : Circuit court of the United States for the south- 

ern district of New York. Thomas J. Phelps, assignee, 
against John Elliot and others, surviving partners of Riggs and Co. 
Amended answer. R. D. Harris, att’y for def’t John Elliott, 20 
Exchange Place, N. Y. 

Further endorsed: Circuit court of the United States, southern dis- 
trict of New York. Thomas J. Phelps, assignee, ag’st John Elliott, 
impleaded. Notice of motion and affidavits. R. D. Harris, sol’r for 
def’d’t Elliott. Motion denied Jan’y 29, 1885. Wun. J. Wallace. 
Filed in open court Jan. 9, 1885. Service of the within affidavits 
and notice of motion is hereby admitted. N. Y., Nov. 29, 1884. 
Deuel & Willson, pl’ff’s att’ys. U.S. circuit court. Filed Jan. 30, 
1885. Timothy Griffith, clerk. 


59 At a stated term of the circuit court of the United States 


of America for the southern district of New York, in the sec- - 


ond circuit, held at the United States court-rooms, in the city of 
New York, on Tuesday, the 3rd day of February, in the year of our 
Lord one thousand eight hundred and eighty-five. 

Present: The Honorable William J. Wallace, circuit judge. 


against 


Tuomas J. PHevps, Assignee, 
JoHn Extcorr and Others, Surviving Partners of Riggs & J 


On reading and filing the notice of motion to amend the amended 
answer in the above-entitled suit and the affidavits of R. Duncan 
Harris and William G. Choate, verified herein November 29th, 1884, 
and after hearing Wiiliam G. Choate in favor of said motion and 
Hugh R. Wilson in opposition thereto, it is— : 


A. 
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Ordered that the said motion be, and the same is hereby, de- 


nied. 
W. J. WALLACE. 


(Endorsed :) Circuit court of the United States for the southern 
district of New York. Thomas J. Phelps, assignee, against 
60 John Elliott and others, surviving partners of Riggs and 
Company. Order denying motion to amend amended an- 
swer. Deuel & Willson, solicitors for plaintiff. U.S. circuit court. 
Filed February 3, 1885. Timothy Griffith, clerk. 
[Endorsed :] 881. 26 F. R., vol. 29, No.2. Order denying mo- 
tion to amend. 


61 Circuit Court of the United States for Southern District of 
New York. 


Tuomas J. PHELpPs, Assignee, 
against ; 
JoHN Extniott, CHARLES C. GLover, THomas Hype, and Apot- 
pHus T. KIECKHOEFER, Surviving Partners of Riggs & Co. 


We do hereby certify that, in our opinion, if the records referred 
tu in the plaintiff’s complaint were made a part thereof a demurrer 
on behalf of defendant John Elliott to the bill or complaint of 
Thomas J. Phelps, assignee, against John Elliott in this action 
would be well founded in law and proper to be filed in the above 
case. 

Dated New York, February 8th, 1886. 

WM. D. SHIPMAN. 
WM. G. CHOATE, 
Of Counsel. 


Endorsed: You will please take notice that the within is served 
as part of the motion papers heretofore served upun vou this day 
and will be read upon motion. R. D. Harris, solicitor for defendant 
Elliott. To Deuel & Willson, sol’s for plaintiff. 


62 Circuit Court of the United States for the Southern District 
of New York. 


Tuomas J. PHELPs, Assignee, 
against 
Joun Etuiotr, CHarves C. Grover, Toomas Hype, and Apor- 
pHus ‘I’. KIkCKHOEFER, Surviving Partners of Riggs & Co. 


You will please take notice that upon the pleadings in this action 
and all the proceedings taken therein and upon the affidavit of R. 
Duncan Harris, attorney for defendant Elliott, sworn to first day of 
February, 1886, I shall move the court, at a term thereof to be held 
at the court-house, in the city of New York, on the 12th day of 
February, 1886, at 11 o’clock in the forenoon of that day, or as soon 
thereafter as counsel can be heard, that the plaintiff herein be re- 

4—1588 | 
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ee to produce sworn or duly authenticated copies of the alleged 
ecree of the Supreme Court of the United States, referred to in the. 
complaint, and also of the record of said action referred to in the 
complaint, in the supreme court of the District of Columbia, in- 
cluding the final decree of said court therein, or in lieu thereof that 
it be referred to a master to ascertain and report as to the truth of 
the existence of records in any way corresponding with those set 
forth in the complaint herein and return copies thereof, and that 

the same when so produced by the plaintiff or so returned 
63 by the master be made a part of the complainant’s complaint 

herein as if therein expressly referred to and made part 
thereof, and that the defendanf Elliott thereupon have leave to 
withdraw his answer and demur to the bill, or that the plaintiff 
herein be required to replead, and if he is advised that his action 
is or should be on the equity side of the court to state the said cause 
of action distinctively in a bill in equity, or, if he is advised that 
his cause of action is legal, to state the same distinctively as such, 
and for such other and further relief as to the court shall seem just 


in the premises. 

R. D. HARRIS, 
3 For Defendant Ellioit. 
Dated New York, February first, 1886. 


To Duel & Willson, Esqs., att’ys for complainant. 


64 Circuit Court of the United States for the Southern District of 
New York. 


Tuomas J. PHEtps, Assignee, 
against 
Joun Evviotr, Coaries C. Grover, THomas Hype, and Apo-- 
pHuS ‘T. KIECKHOEFER, Surviving Partners of Riggs & Com- 
pany. | 


STATE OF New York, me 
City and County of New York, {™ 


R. Duncan Harris, being duly sworn, deposes and says that he is 
the attorney or solicitor for the defendant John Elliott herein. 

That the said action was commenced in the superior court of the 
city of New York, on or about the 2nd day of August, 1884, against 
the defendant Elliott, who alone has been served and appeared in 
the action, and Charles C. Glover, Thomas Hyde, and Adolphus 
Keickhoefer, who, together with George W. Riggs, then deceased, 
constituted in said Riggs’ lifetime the firm of Riggs & Co. 

The complaint alleges, in substance, that one Augustine R. Mc- 
Donald was declared a bankrupt in the southern district of Ohio in 
February, 1869, and the plaintiff herein was about the same time 

duly appointed and qualified as his assignee in bankruptcy ; 
65 that among the assets of said bankrupt was a.claim which he 
had against the United States for the destruction of cotton 
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belonging to the bankrupt, who was a British subject; that said 
claim was included in the schedules of the bankrupt as worthless, 
and upon the sale of uncollected assets this claim was bought by 
William White for $20.00, but in reality for the benefit of the bank- 
rupt himself and with money furnished by him; that the bankrupt 
afterwards prosecuted said claim before a Mixed Commission on 
British and American Claims and obtained an award thereon in 
Septem ber, 1873, for $197,190.00 in gold, which he assigned to White; 
that in September, 1874, the plaintiff herein filed his bill in equity 
in the supreme court of the District of Columbia against the bank- 
rupt and said White, claiming in his bill said award as belongin 
to him as assignee of said McDonald, and that in said equity suit | 
injunction orders were made restraining McDona!d and White from 
collecting the award and appointing said George W. Riggs receiver 
thereof, which orders were afterwards vacated so far as to allow one- 
half of said award to be paid to said McDonald to cover the ex- 
penses of the prosecution of the claim, and the remaining half was 
paid to said Riggs, receiver, with directions to invest it in the bonds 
of the United States or 3.65 bonds of the District of Columbia, guar- 
anteed by the United States, and to hold the same subject to plain- 
tiff’s claim and rights, and that said Riggs did so collect and receive 
$107,012.87 and invest it in the said bonds of the District of Colum- 
bia; that said supreme court of the District of Columbia gave judg- 
ment against the plaintiff in said cause, but that on appeal 
66 therefrom the Supreme Court of the United States, at the 
October term of 1878, reversed said judgment and decreed 
that by the register’s deed of February 12th, 1868, the title to said 
claim and award then became vested in the plaintiff, as assignee in 
bankruptey of the said McDonald, and that “ thereupon he stood in 
the place of said McDonald and was clotned with all the rights 
which had belonged to the bankrupt before he became such,” and 
that the pretended sale of said claim to the bankrupt was invalid. 
The complaint in the action further alleges that about June 28th, 
1875, during the pendency of said suit, said McDonald, without 
plaintiff’s consent, obtained possession of said bonds from said Riggs, 
and, with intent to defeat the plaintiff's right therein, immediately 
sold and delivered said bonds to Riggs & Co., who were bankers 
doing business in the cities of Washington and New York, and 
that said Riggs & Co. purchased said bonds with full knowledge of 
plaintiff’s claim and of the pendency of said suit, and also with the 
full knowledge that the sale thereof by said bankrupt was in fraud 
of the plaintiff’s claim and right, and was made with intent to de- 
feat the same, but that the plaintiff had no knowledge or means of 
knowing of the sale of said bonds to said Riggs & Co. till about 
the month of April, 1884. 
The prayer of the complaint is as follows: 
“ Wherefore plaintiff prays that the defendant may be declared 
and held to have acquired no title to the said bonds of the 
67 District of Columbia, or to have purchased and received them 
subject to the claim and right of this plaintiff and in trust 
for him as assignee in bankruptcy of the estate and effects of the 
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said McDonald; that the said defendants account to the plaintiff 
for the said bonds: that it may be ordered and decreed that the de- 
fendants deliver to the plaintiff said bonds, and for such other and 
further relief as the court may deem just and reasonable.” 

This action was removed into this court by the defendant Elliott 
on the ground of citizenship. 

The amended answer of the defendant herein alleges, among other 
things, that in an action pending between the plaintiff herein as 
plaintiff and McDonald and White, being, as deponent believes, the 
same action intended to be described in the complaint herein, a de- 
cree was entered on the 28th day of June, 1875, that the said action 
be dismissed with costs, and that the receiver pay and deliver the 
funds so held by him as receiver to the defendants in said action, 
said McDonald and White, and that said receiver thereupon, in 
obedience to the said decree, delivered to the said McDonald, in be- 
half of himself and said White, for whom he had authority to act 
as attorney in the premises, the said bonds, and that said decree, so 
far as the action of said receiver was therein directed, has never 
been reversed and is in full force and effect; that said bonds at the 
time of their delivery by said Riggs to said McDonald were regis- 
tered bonds in the name of George W. Riggs, receiver, issued in 
conformity with the seventh section of the act of Congress approved 

June 20th, 1874, and endorsed in blank before their delivery 
68 to the said McDonald, and that the said McDonald immedi- 

ately thereafter sold the same to the said firm of Riggs & Co. 
for their full market value. Said answer contains a full denial of 
all the fraud alleged in the complaint against said Riggs & Co. 

Deponent further says that, from the pleadings in this cause, it 
appears, and he so understands the fact to be, that the controversy 
between the plaintiff and the defendants, as survivors of the 
firm of Riggs & Co., is as to whether the defendants by having pur- 
chased said bonds pending an appeal taken by plaintiff from the 
decree of said supreme court of the District of Columbia dismissing 
his bill and ordering and decreeing the delivering of said bonds by 
said receiver to said McDonald and White and with notice of such 
appeal, if such notice shall be shown, are liable to the plaintiff as 
purchasers pendente lite to such relief in respect to said bonds as the 
vmoemy finally recovered in said action in said supreme court of the 

istrict (court) of Columbia or whether the defendant Elliott alone 
may be liable to the plaintiff for such relief. 

And deponent further says that he is advised and believes that 
there-is no such decree im point of fact of the Supreme Court of the 
United States as is set forth in the complaint herein, and that ac- 
cording to the course of practice obtaining in said Supreme Court of 
the United States and the laws regulating the same the said court 

would make nosuch decree, but that the said cause having come 
69 up from the supreme court of the District of Columbia upon an 
appeal of the plaintiff therein from the decree of that court 
sustaining the demurrer of the defendants to the plaintiff’s bill and 
dismissing the same with costs, the said Supreme Court of the 
United States, according to their ordinary practice in such cases, 
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ordered that said decree be reversed, and remanded the cause with 
directions to said supreme court of the District of Columbia to pro- 
ceed therein in adnan with the opinion expressed by said Su- 
preme Court of the United States with reference to the rights of the 
parties therein, as fully appears by the published report of the de- 
cision of said Supreme Court of the United States at the October 
term of 1878, and reported in the 99 United States Supreme Court 
Reports, pp. 298 to 308, inclusive. 

eponent further avers that, said cause being so remanded, the 
said supreme court of the District of Columbia, on or about the 8th 
day of July, 1880, entered a final decree in said cause in the follow- 
ing words: 

“This cause coming on to be heard on the original bill as amended 
and the supplemental bill, which have been taken pro confesso, 
being argues by counsel for complainant, it further appearing to the 
court that the defendants McDonald and White have been adjudged 
in contempt for having neglected and refused to obey the order of 
the court requiring them to pay into court the fund heretofore, on 

the 28th day of June, 1875, withdrawn by them from the 
70 hands of the receiver: thereupon, on consideration thereof, it 

is ordered, adjudged, and decreed that the defendants, Augus- 
tin R. McDonald and William White, pay to the complainant, 
Thomas J. Phelps, assignee in bankruptcy of Augustin R. McDon- 
ald, the sum of $58,735.12, with interest from the 28th day of June, 
1875, and the costs of this suit, for which execution so issue.” 

Deponent is informed and believes that there was no other or 
different final decree ever entered in said cause, and that the same 
still remains unreversed and in full force. 

Deponent further says (that) he is advised (by counsel) that if the 
record of the proceedings in the said Supreme Court of the United 
States and in said supreme court of the District of Columbia, which 
are referred to and attempted to be set forth, but erroneously, ac- 
cording to their purport, in the complaint herein, were truly set 
forth therein or copies thereof made part of the plaintiff’s complaint 
in lieu of the reference and description thereof in the said complaint, 
that the said complaint or bill would be demurrable for want of 
equity and as stating no cause of action of an equitable nature 
against the defendants or any of them; that no testimony has been 
taken in the cause, and that deponent desires, without the expense 
and delay which will attend the taking of the proof upon all the’ 
matters and issues set forth in the pleadings, to bring before the 

court the questions arising upon said record in connection 
71 with the other averments of the bill of complaint by way of 

demurrer, and to that end to be allowed to withdraw his an- 
swer and file a demurrer to the bill when such records shall be pro- 
duced and made part therecf. 

And deponent further says that the prayer for relief in this case 
includes both equitable relief and such relief as may in the State of 
New York be given in a common-law action, namely, an action 
known and described in the code as an action of claim and delivery 
of personal property (the) substituted for the common-law action of 


if 
é 
2 
i 
{ 
; 
; 
t 
‘7 


30 THOMAS J. PHELPS, ASSIGNEE, VS. 


replevin, and that the averments of fraud and resulting damage to 
the plaintiff are such as may be claimed to constitute a cause of 
action on the case or for tort at common law against the members 
of the said firm of Riggs & Co. or either of them, including the said 
defendant Elliott; that deponent is in doubt, in view of these facts, 
whether the said complaint properly belongs on the equity or law 
side of this court, or whether the defendant Elliott can safely proceed 
to trial without a repleading on the part of the plaintiff, whereby he 
shall distinctively state a cause of action plainly in equity or plainly 
at law. 

Deponent further says that this applicatian is made in good faith 
and not for the delay or for any vexatious purpose, and that no 
other application has been made. 

R. D. HARRIS. 


Sworn to before me this first day of February, 1886. 
JOHN M. PHILBIN, 
Notary Public, N. Y. Co. 


Endorsed: U. S. circuit court, southern district of New 

72 York. Thomas J. Phelps, assignee, against John Elliott 
and others. Affidavit and notice of motion. R. D. Harris, 

sol. for def’t Elliott. Service of the within certificate, notice of 
motion, and affidavit is hereby admitted. N. Y., February 8, 1886. 
Duel & Willson, soli’s for pl’t’t. Filed in open court March 19, i886. 


73 Circuit Court of the United States for the Southern District 
of New York. 
THomas J. Puerps, Assignee, Plaintiff, ) 
against 
Joun Exviorr and Others, Defendants. 


Crry anp County or New York, |... 
Southern District of New York, |" 


Hugh R. Willson, being duly sworn, deposes and says that he is 
one of the firm of Deuel & Willson, solicitors for the above-named 
plaintiff. 

That the above-entitled cause was commenced in the superior 
eourt of the city of New York on the sixteenth day of June, 1884, 
by service of summons; that the complaint was served therein on 
the second day of August, 1884, and the defendants’ answer was 
served on the’ twenty-second day of September, 1884; that on the 
sixteenth day of October, 1854, defendants’ attorneys served on 
plaintiff’s attorneys an order of Judge Brown in the U.S. cireuit 
court extending defendants’ time to serve an amended answer two 
days, said court having been removed to the U.S. circuit court by 
defendants’ attorneys, and ou October eighteenth, 1884, defendant 

filed his amended answer, and on the first Monday in Deeem- 
74 ber, 1884, plaintiff filed his replication. ‘ 
That on January thirteenth, 1885, this court denied de- 
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fendants’ motion for leave to serve and file a second amended answer 
setting up the statute of limitation under the bankrupt act; that it 
has been understood by the attorneys for the respective parties that 
the time for taking testimony should be indefinitely extended; and 
it has also been agreed to in writing by attorneys for plaintiff that 
certain depositions taken by defendant in another cause involving 
the same facts should be read as evidence herein to avoid the neces- 


sity of taking the same. 
HUGH R. WILLSON. 


Sworn to. before me this 5th day of March, 1886. 
SAM’L E. HEASLEY, 
Notary Public, Kings Co. 
(Certif. filed in N. Y. Co.) 


(Endorsed :) U.S. circuit court, so. dist. of New York. Thos. J. 
Pheips, assignee, v. John Elliott and others. Affidavit on motion to 
replead. U.S. circuit court. Filed Mar. 31, 1886. ‘Timothy Grif- 
fith, clerk. 


75 United States Circuit Court, Southern District of New York. 


Tomas J. PHELPs 


v8. hi Equity. 
JoHN EL.iorr. 


This suit was commenced in the superior court of the city and 
State of New York according to the code of procedure of the State, 
by which the distinctions between legal and equitable remedies is 
understood to be abolished, and was removed into this court on ac- 
count of the citizenship of the parties. The complaint, accordin 
to the requirements of that code, sets out the whole of the plaintiff ’s 
case. The defendant has answered the complaint and the plaintiff 
has filed a replication. 

The complaint alleges in substance that the plaintiff is assignee 
in bankruptcy of one Augustine R. McDonald, who had a claim 
against the United States, which was fraudulently procured to be 
transferred through one White to him, and on which he obtained 
an award of $197,190 in gold, which he assigned to White; that the 
page brought suit in the supreme court of the District of Colum- 

ia against McDonald and White to obtain the amount of the award, 
on which one Riggs, a partner of the defendant in banking business, 
was made receiver, of $107,012.87, avails of the award, which, under 
order of the court, he invested in bonds of the District of Columbia; 
that the suit was decided in favor of the defendants by that court, 
but the decision was reversed, on appeal, by the Supreme Court of 
the United States and the right of the plaintiff to the avails of the 
award established—Phelps vs. McDonald, 99 U.S., 298; that during 
the pendancy of the suit McDonald fraudulently procured the bonds 
of the receiver and sold and delivered them to the firm of which 
the defendant and the receiver were members and who had 

76 ~—s full knowledge of the plaintiff’s right tothe bonds. The 
prayer of the complaint is that the defendant may be declured 
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to have acquired no title to the bonds but in trust for the plaintiff, 
as assignee in bankruptcy of McDonald, and that he account to the 
plaintiff for the bonds and be decreed to deliver them to the plain- 
tiff, and for further relief. 

The principal defence set up in the answer, which has been 
amended, is that the decree of the supreme court of the District of 
Columbia in the suit was that the bill of complaint of the plaintiff 
therein be dismissed with costs, and the receiver pay and deliver 
the funds by him held as receiver to the defendants therein, Mc- 
Donald and White, and this was done; that “said decree as to the 
matters therein ordered, adjudged, and decreed between said receiver 
and said plaintiff did at all times remain and still remains unre- 
versed and in full force and effect;” that the receiver filed his ac- 
count, whereby it appeared that he had delivered the bonds to the 
defendants after the decree, and that no exceptions have been taken 
or filed to the account; that $300 of the bonds were payable to 
bearer, and that $152,000 to Riggs, receiver, which were endorsed 
by him as such, in blank, before delivery, and that they were bought 
by the firm as negotiable paper, in the usual course of business, in 
good faith, without any notice of any claim in favor of the plaintiff. 
The defendant now moves that the plaintiff be required to annex 
copies of the decrees of tie Supreme Court of the United States and 
of the record of the suit in the supreme court of the District of Co- 
lumbia, including the final decree, to his complaint, or that it be 
referred to a master to ascertain the existence of such records and 
report them, to be annexed to the complaint, and that thereupon 
the defendant have leave to withdraw his answer and demur, or 
that the plaintiff be required to replead; and if advised that his 
cause of action is or should be on the jequity side of the court, to 
state it distinctly in a bill in equity, and if on the law side to state 
it distinctly there. The cause has now been heard on this motion. 

Under the code of procedure of the State two or more 

77 causes of action, whether legal or equitable or for the re- 
covery of chattels, may, it appears, be united in the same 
complaint. Section- 848 and 1689. In the courts of the United 
States the distinction between suits at law and in equity is main- 
tained, and when a suit involving both is removed there the plead- 
ings must be recast and the cause of action stated according to the 
course of procedure on the law and equity sides of the court respect- 
ively, and the causes separated and placed there. La Mothe Co. vs. 
National Co., 15th Blatchford, 432. It is argued for the defendant, 
in support of the motion, that this suit embraces a cause of action 
at law for the recovery of chattels, and also upon the ground for 
equitable relief, and that it must be reformed before it can be pro- 
ceeded with; and that part of the prayer for relief which asks the 
delivery of the bonds is much relied upon in support of the claim 
that a cause of action at law is stated. It is not understood that a 
prayer for such relief as a court of law can give at the end of the 
statement of a cause of action makes it an action at law, but that 
the grounds of action should be such as a court of law can proceed 
upon to judgment. There might be a suit in equity that could re- 
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sult in a decree for the payment of money only, of which a court of 
law could without statutory help take no cognizance to give relief, 
as a bill for an account between more than two partners. It is 
understood that a court of law under this code can render a judg- 
ment for the recovery of chattels as such, except upon a legal title 
and right of possession. The plaintiff’s title and right to these 
bonds, as stated in the complaint, appear to be purely equitable. 

Neither the bankrupt before bankruptcy nor he since has ever 
owned them. The original claim passed to him as assignee. He 
did not. collect it, nor any one for him. He had no right to the 
avails, except to charge whoever had them as trustee of them for 
him. In the hands of the receiver they were trust property for 

whoever should appear eventually to be entitled to them. 
78 The bonds were impressed with the same trust. A court of 

equity could lay hold of the bonds and decree them to the 
equitable owner. It is a peculiar province of equitable jurisdiction 
to enforce such trusts. Abell vs. Howe, 43 Vt., 403. 

The complaint appears to state one cause of action only, and that 
an equitable and not a legal one. The case does not therefore fall 
within the decision in La Mothe vs. National Co., 15 Blatchford, 432, 
nor that in Hurt vs. Hollingsworth, 100 U.S.,100. 

The complaint is substantially in the form of a bill in equity, 
except the address and some other merely formally parts. There is 
therefore no apparent ground for requiring it to be recast, even if a 
defendant would ever have a right to require a plaintiff in equity 
to restate his case. ‘The practice under the code to require a plain- 
\iff to make his complaint more definite and certain dves not apply 
to the equity side of this court, for the State practice is not adopted 
in equity. 

It remains to be seen whether, treating this as a suit in equity, 
the defendant has a right to have plaintiff amend his bill or it is 
proper, under the circumstances, to require him to amend his bill, 
to expose defects or supposed defects in his case, on motion of the 
defendant. No case where such a requirement has been made or 
book of practice where such a course has been laid down has been 
cited or observed. Where a record in bar to relief is pleaded the 
defendant may be required to show it before the plaintiff traverses 
the plea or set it down for argument. In that case the whole plea 
depends upon the record, and what the record is can be‘definitely 
and readily shown. Emma Silver Mining Company, Limited, vs. 
Emma Silver Co. of N. Y., 17 Blatchford, 389. The practice does 
not appear to be extended elsewhere than to such pleas. At com- 
mon law a defendant might crave over of an obligation declared on 
with profert and set it out and demur, and the instrument would 
be treated as as a part of the declaration, but there was no oyer of a 
record accessible to all—1 Chitty Pl., 415; and in all such cases the 

instrument is declared upon as the foundation of the action. 
79 Here the record is not undersioed to be so. The ground of 
the action, as it is understood, is that the defendant has the 
avails of the claim for cotton in his hands, which in equity belon 
to the va The proceedings are stated, with other matters o 
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knowledge, collusion, and fraud, apparently to show how the avails 
became converted into bonds and how the bonds came to the de- 
fendant’s hands, and the reversal of the decree of the supreme court 
of the District of Columbia to show that the bonds were not finally 
decreed away from the plaintiff. 

The complaint shows that the Supreme Court of the United States 
declared what the plaintiff’s rights to the award were in reversing 
the decree, but not that the avails of the award, in money collected 
or as the same was invested in bonds, were ever decreed to the 
plaintiff. What became of the case after the reversal of the decree 
is not set forth by either party. The traverse of the answer puts in 
issue the allegations that the decree as to matters between the plain- 
tiff and receiver remains unreserved and as to the filing of the re- 
ceiver’s accounts. 

These are matters relied upon by the defendant as an absolute 
bar to the rights of the plaintiff for relief; so that this part of the 
defendants’ case rests more directly upon the record of the proceed- 
ings in the former case than any part of the plaintiff’s case does. 
Under these circumstances it would appear to be more in aecord- 
ance with the practice stated to require the defendant than the 
plaintiff to produce the records and make them a part of the case. 


Motion denied. 
HOYT H. WHEELER. 
JOSEPH LAROCQUE, 
R. D. HARRIS, | : 
For Defendant. 
L. L. KELLOGG, 
H. B. TITUS, 
For Plaintiff. | 
(Endorsed :) Circuit — of the United States for the southern dis- 
trict of New York. Thomas J. Phelps vs. John Elliott. . Decision. 
Wheeler, J. U.S. circuit court. Filed March 31, 1886. Timothy 
Griffith, clerk. 


80 U.8. Circuit Court, So. Dist. of New York. 


Tuomas J. PHELPs, Assignee, ) 
vs. In Equity. 
JOHN Ex.iorr et al. f 


Str: Please enter our appearance as solicitors for Adolphus T. 
Kieckhoefer, one of the defendants in the above-entitled suit. 
Yours, &e., STANLEY, CLARKE & SMITH. » 
N. Y., Apr. 2, 1886. , 
To Timothy Griffith, Esq., clerk of U.S. circuit court. 


Endorsed : U.S. circuit court, so. dist. of N. Y. Thos. J. Phelps, 
assn., v. Jolin Elliott et al. Notice of appearance. Stanley, Clarke 


& Smith, solicitors for deft Kieckhoefer, 160 Broadway, N. Y. U. 


S. circuit court. Filed Apr. 2, 1886. Timothy Griffith, clerk. 


; 
F 


ce ——— yy + we MESES selec 


ae &e--~ nl - 


5 
SS eee 


i) . > ici 3 
hy get fe oe 


Tae oe rc Z Pi a tae eas , 
re he _“* , ’ ut duets es ol 

5 * s° S* © eee 7 fi ve ae eres Tee 

arn S oat 2 f hs 


GEORGE ELLIOTT ET AL., &€. 


81 In the Circuit Court of the United States for the Southern 
District of New York. 


Tuomas J. PHerps, Assignee, Plaintiff, 
"at 


JoHN E.ciorr, CHaRLes C. Gtover, THomas Hype, and Apot- 
paus T. KrecKHorFer, Surviving Partners of the Firm of Riggs 
& Co., Defendants. 


The petition of Adolphus T. Kieckhoefer, a citizen and inhabit- 
ant of the State of Maryland and of the United States, respectfully 
represents— 

That your petitioner is one of the persons named as defendants, 
and one of the surviving partners of the firm of Riggs & Company 
mentioned in the complaint in the above-entitled cause. 

That your petitioner was before and at the time of the commence- 
ment of this suit in the State court wherefrom it hath been removed 
and has continued to be and still remains a citizen and inhabitant 
of the State of Maryland of the United States. 

That it appears from the complaint in the said cause and the 
truth is that the said suit was and is brought by an assignee ap- 
pointed in bankruptcy by a district court of the United States against 
the said defendants, claiming an adverse interest touching certain 
property or rights alleged by the said complaint to be vested in 

said assignee; that the said suit is a civil proceeding wherein 
$2 the matter in controversy between the said assignee, on the 

one hand, and the defendants, on the other, exceeds in value 
the sum of one hundred thousand dollars, and that the said suit 
arises under the Constitution and the laws of the United States. 

That neither during the pendency of the said suit in the said 
State court nor since the removal of the said suit into this court hath 
any process or other notice been either served or, in fact, sued out 
or attempted to be 3ued out in the said suit against the petitioner, 
and that in neither of the said courts heth the petitioner voluntarily 
appeared to the said suit. 

Your petitioner hath, as he conceives, a good and sufficient de- 
fense to the said suit, which hath not yet proceeded to the taking of 
testimony therein, and he desires to be permitted to appear thereto 
and within any short period to be fixed by the court to plead, an- 
swer, or demur in the premises. 

The petitioner therefore prays— 

That he may be permitted to appear to the said suit as defendant 
thereto. 

That within any short day to be named by the court he may be 
permitted to plead, answer, or demur to the complaint in said suit. 

That he may be taken, considered, and regarded as in all respects 
a party tothe said suit. 

And that he may have such other and farther relief in the 
83 _ premises as the nature of the facts disclosed upon his present 
application may show to be meet thereunder. 


ADOLPHUS T. KIECKHOEFER. 
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City oF BALTIMORE, } a. 
State of Maryland, 


I, Adolphus T. Kieckhoefer, being duly sworn, depose and say 
that I am the petitioner in the above petition and that I have read 
over and subscribed the same ; that the facts therein stated are true, 
and that the said petition is not nor is in anywise designed to be 


interposed for delay. 
ADOLPHUS T. KIECKHOEFER. 


Sworn and subscribed to before me this twenty-third day of 
March, A. D. 1886. 


[SEAL. | GEORGE MORRIS BOND, . 
Commissioner of the United States for the State of Maryland . 
(Endorsed :) Circuit court of the United States, southern district ? 


of New York. Thomas A. Phelps, assignee, ag’st John Elliott, 
Charles C. Glover, Thomas Hyde, and Adolphus T. Kieckhoefer, 
surviving partners of Riggs & Co. Petition of Adolphus T. Kieck- 
hoefer. April Ist, 1886. To R. Duncan Horris, Esq., attorney for : 
def’t John Elliott. Sir: Please take notice that the original peti-. 
tion, of which the within is a copy, will be filed in this cause at the 
next rule day, Monday, April 5, 1886. Stanley, Clarke & Smith, 
for petitioner. Edwin B. Smith, of counsel. U. S. circuit court. 


| 


Filed Apr. 5, 1886. ‘Timothy Griffith, clerk. 
84 Cireuit Court of the United States, So. Dist. of New York. 
Tuos. J. Puetps, Assignee, 
v. 
JoHN Exvviorr and Others, Surviving Partners of Riggs & Co. 
In matter of petition of Adolphus T. Kieckhoefer. a 


City AND County oF New York, 8s: 


Herbert B. Titus, being duly sworn, says: [am an attorney-at- 
law residing in the city of New York. On February 16, 1885, I was 
present at a hearing before Hon. Edward Patterson, referee in the 
case of Chas. E. Hovey and another ag’st the same defendants herein 
named, pending in the superior court of the city of New York, and r 
heard the petitioner Adolphus T. Kieckhoefer, a witness for the de- 
fense, testify in regard to his connection at Washington city with 
the said firm of Riggs & Co., as follows: , 

“T was not interested in the profits of the house. A stipulated 
sum was allowed me for my compensation.” 

And further, in regard to the purchase of the bonds in contro- 
versy in the above-entitled cause, as follows: 

Q. “ Do you know or do you remember of the purchase by Riggs 
& Co., on the 28th of June, 1875, of $152,000 District of Columbia : 
bonds of Augustine R. McDonald ?” 7 

A. “I do not recollect.” an 
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85 Q. “Would you have been likely to have known of that 
purchase or any purchase of that kind from your position in 
the office?” 

A. “I don’t think so, because such business as that was transacted 
by Mr. Riggs in his private office, and I was merely the agent to 
do the correspondence with the New York house. There was 
nothing in it to make it peculiar or essential to me. I acted merely 


mechanically.” 
HERBERT B. TITUS. 


Subscribed and sworn to this 30th day of April, 1886, before me— 
ARTHUR H. SMITH, 
[SEAL. ] Notary Public, Kings County. 


Certif. filed in N. Y. Co. 


Endorsed: U.S. circuit court, so. dist. of N.Y. Phelps, assignee, 
v. Elliott and others. Affidavit on motion. Filed in-open court 
April 30, 1886. T. 


86 In the Circuit Court of the United States for the Southern 
District of New York. 


Tuomas J. PHELPs, Assignee, Plaintiff, 
v8. 
Joun Etviort, CHartes C. Grover, THomas Hype, > En Equity. 
and Apo.puus T. KeicKHOoEFER, Surviving Partners 
of the Firm of Riggs & Co., Defendants. 


The petition of Adolphus T. Kieckhoefer, a citizen and inhabitant 
of the State of Maryland and of the United States, respectfully 
represents— 

That your petitioner is one of the persons named as defendants 
and one of the surviving partners of the firm of Riggs & Company 
mentioned in the compiaint in the above-entitled cause. 

That your petitioner was before and at the time of the commence- 
ment of this suit in the State court wherefrom it hath been removed 
and has continued to be and still remains a citizen and inhabitant 

of the State of Maryland and of the United States. 
87 That it appears from the complaint in said cause, and the 
truth is, that the said suit was and is brought by an assignee 
appointed in bankruptcy by a district court of the United States 
against the said defendants, claiming an adverse interest touchin 
certain property or rights alleged by the said complaint to be ves 
in said assignee; that the said suit is a civil proceeding, wherein 
the matter in controversy between the said assignee on the one 
hand and the defendants on the other exceeds in value the sum 
of one hundred thousand dollars, and that the said suit arises under 
the Constitution and the laws of the United States. 


Note.—In rewriting verify by examination the accuracy of the 
statement as to fact. See that suing out or source of process or 
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notice expresses the idea familiar in local practice. Change when 
either particular requires. 


That. neither during the pendency of the said suit in the said 
State court nor since the removal of the said suit into this court 
hath any process or other notice been either served or in fact sued 
out or attempted to be sued out in the said suit against the peti- 
tioner, and that in neither of the said courts hath the petitioner 
voluntarily appeared to the said suit. 


Note.—These two paragraphs I merely suggest. ‘They may arise 
on an answer on issue of fact, which, though we would win on it, is 
tu be avoided. K. testified in H.’s case. 


That at no time during the pendency of the said suit in the State 

court had your petitioner any knowledge, notice, or informa- 

88 tion or any reason to suspect the commencement or pendency 
of said suit. 

And that of the commencement or pendency of the said suit 
after the removal thereof into this court your petitioner had no 
knowledge, information, until on or about the twenty-seventh day 
of February, 1866. 

Your petitioner hath, as he conceives, a good and sufficient defense 
to the said suit, which hath not yet proceeded to the taking of tes- 
timony therein, and he desires to be permitted to appear thereto 
and within any short period, to be fixed by the court, to plead, an- 
swer, or demur in the premises. 

The petitioner therefore prays— | 

That he may be permitted to appear tothe said suit as defendant 
thereto. 7 

That within any short day to be named by the court he may be 
permitted to plead, answer, or demur to the complaint in said 
suit. | 

That he may be taken, considered, and regarded as in all respects 
a party to the said suit. 

And that he may have such other and further relief in the 
89 premises as the nature of the facts disclosed upon his present 
application may show to be meet thereunder. 


City oF BALTIMORE, 
State of Maryland. 


I, Adolphus T. Kieckhoefer, being duly sworn, depose and say 
that I am the petitioner in the above petition, and that I have read 
over and subscribed the same; that the facts therein stated are true, 
and that the said petition is not, nor is in anywise designed to be, 
interposec for delay. 


90 (Endorsed :) Circuit court of the United States, southern 

district of New York, Thomas J. Phelps, assignee, ag’st 
John Elliott, Charles C. Glover, Thomas Hyde, and Adolphus T. 
Keickhoefer, surviving partners of Riggs & Co. Petition of Adol- 
phus T. Keickhoefer. Ex’d. Service of copy of above petition ad- 
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mitted. (S’g’d) Deuel & Willson, te ’s att’ys. N. Y., - a 1, 
1886. Prayer of petition granted May 3, 1886. (S’g’d) Wm. J. 
Wallace. (File-mark:) U. S. circuit court. Filed May 4, 1886. 
Timothy Griffith, clerk. | 


91 U. S. Circuit Court, Southern District of New York. 


Tuomas J. PHevps, Assignee, 
v8. 
Joun Etxiorr, Cuarces C. Grover, Toomas Hyps, } In Equity. 
and Apotpaus T. Kreckaoerrer, Surviving Partners 
of Riggs & Co. 


A motion having been brought on for hearing before me on the 
30th day of April, 1886, by Adolphus T. Kieckhoefer, one of the 
defendants in the above action, for permission to appear as a defend- 
ant, and after hearing Edwin B. Smith, of counsel for said Kieck- 
hoefer, in behalf of said motion, and L. L. Kellogg, Esq., in oppo- 
sition thereto— 

It is ordered that said motion be, and it is hereby, granted. 


New York, May 6th, 1886.’ 
WM. J. WALLACE. 


(Endorsed :) U.S. circuit court, S. D. of N. Y. Phelps vs. Elliott 
& al. U.-S. circuit court. Filed May 7, 1886. Timothy Griffith, 
clerk. 


92 Cireuit Court of the United States for the Southern District | 
of New York. 


Tuomas J. Pune ps, Assignee, Plaintiff, 
U8. 
Joun Ex.iorr, Cuaries C. Glover, Taomas Hype, ; In Equity. 
and Apo.puus T. KeickHorrer, Surviving Partners 
of Riggs & Co., Defendants. 


The demurrer of Adolphus T. Kieckhoefer, one of the defendants 
in the above-entitled cause, to the complaint or bill of complaint 
therein of the above-named plaintiff. 


This defendant, by protestation, not confessing all or any of the 
matters and things in the plaintiff's complaint or bill of complaint 
contained to be true in such manner and form as the cause is therein 
set forth and alleged, doth demur to the said complaint, and for 
cause of demurrer shows— 

That it appears by the said complaint or bill of complaint that 
the personal representative or representatives of George W. Riggs, 
deceased, who is mentioned in the said complaint or bill of complaint, 
is or are necessary and proper as a party or parties to this suit, but 

no personal representative or representatives of the said de- 
93 deceased is or are named as party or parties thereto, nor is 
any reason suggested or averred in said complaint or bill of 
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complaint why such personal representative or representatives of 
said decedent is or are not made party or parties thereto. 

And this defendant, for further cause of demurrer, shows that it 
appears by the said complaint or bill of complaint that the cause of 
action therein set forth accrued to the plaintiff more than two years 

rior to the commencement of this suit, but the said plaintiff hath 
in his said complaint or bill of complaint set forth no facts or cir- 
cumstances in law to excuse his delay in bringing the said suit. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said complaint or bill of complaint, this defendant doth 
demur thereto and demand the judgment of the court whether he 
shall be compelled to make any other or further answer to the said 
complaint or bill of complaint, and prays to be lence dismissed with 
costs, Kc. 

And this defendant, for further ground of demurrer, alleges that 
there is an adequate remedy at law, and that there is no equity in 


the bill. 
“ EDWIN B. SMITH, 
Counsel and Solicitor for Adolphus T. Kieckhoefer, Defendant. 


We, Stanley, Clarke & Smith and Edwin B. Smith, of 

94° counsel, solicitors and counsellors in the circuit court of the 
United States for the southern district of New York, hereby 
certify that in our opinion the foregoing demurrer is well founded 


in point of law. 
STANLEY, CLARKE & SMITH. 
EDWIN B. SMITH. 


I, Adolphus T. Kieckhoefer, being duly sworn, depose and say 
that I am the defendant by and in whose behalf the foregoing de- 
murrer is made, and that the same is not nor is designed to be in- 


terposed for delay. 
ADOLPHUS T. KIECKHOEFER. 


Sworn and subscribed before me, at the city of Baltimore, in the 
State of Maryland,a commissioner of the circuit court of the United 
States for the district of Maryland, this 3rd day of April, 1886. 

GEORGE MORRIS BOND, 
United States Commissioner for 
[SEAL. | the District of Maryland. 


(Endorsed :) Circuit court of the United States, southern district 
of New York. Thomas J. Phelps, assignee, ag’st John Elliott, 
Charles C. Glover, Thomas Hyde, and Adolphus T. Kieckhoefer, 
surviving partners of Riggs & Co. Demurrer. U.S. circuit court. 
Filed May 7, 1886. Timothy Griffith, clerk. 

[Seal of U.S. Circuit Court, South. Dist. New York. ] 
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95 Circuit Court of the United States for the Southern District 
of New York. 


THomas J. PHELPs, plies 


Vv. 
Joun Exuiorr and Others. 


Adolphus T. Kieckhoefer, having been permitted by order of this 
court to appear as a defendant herein, on Having tiled a demurrer 
to the bill of complaint herein, on the 7th day of May, 1886, now, 
on motion of Messrs. Deuel & Willson, complainant’s solicitors, it is 
ordered that the said demurrer be set down for argument on the 
next rule day of this court. 

Dated May 28, 1886. 


96 United States Circuit Court, Southern District of New York. 


PHELPS, rie 
v8. 
Exuiorr et al. 


WALLACE, J. : 


Upon the allegations of the bill, for the purposes of this demurrer it 
must be taken as true that the plaintiff, as the assignee in bankruptcy 
of one McDonald, was the equitable owner of the award made to 
McDonald and assigned by the latter to White, and that this was so, 
adjudged by the Supreme Court of the United States in a suit 
brought by the plaintiff against McDonald and White in the su- 
preme court of the District of Columbia upon an appeal from a de- 
cree in that suit to the Supreme Court of the United States. As the 
Supreme Court of the United States must have determined that by 
the proper construction of the statutes regulating its appellate juris- 
diction it had power to make such a decree as is alleged in the bill, 
the question as to the —_— of the court or the scope or effect of the 
decree is not open to discussion in this court. 

The bill also alleges that one Riggs, during the pendency of that 

suit, was appointed a receiver by the supreme court of the 
97 District of Columbia and had in his possession, as such re- 

ceiver, certain bonds representing part of the avails of the 
award, which he undertook to hold pending the determination of 
the suit, “subject to plaintiff's claim and right;” that nevertheless 
the bonds were obtained from him by McDonald before the termi- 
nation of the suit, and were sold and delivered by McDonald, in 
fraud of the plaintiff's rights, to the copartnership of Riggs & Com- 
pany, and that Riggs & Company had full knowledge of plaintiff's 
rights at the time. It is also alleged that Riggs, the receiver, was a 
member of the firm of Riggs & Company, and that Le died in Sep- 
tember, 1881. The defendants are the surviving members of Riggs 
& Company. 

The case thus made by tie bill is one in which the equitable 
owner of bonds seeks to recover them or their proceeds from the 
surviving members of a copartnership, all the members of which 

6—15838 
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acquired them with knowledge of his rights. As he seeks to enforce 
an equitable title, his suit is properly brought in equity. His title 
is established by the decree of the Supreme Court. It is not neces- 
sary in such a suit to join the personal representatives of a deceased 
partner as parties defendant, although they would be proper parties 
at the option of the complainant; neither is it necessary to join the 
personal representatives of Riggs, upon the theory that if he were 

alive he would be a necessary party to the suit. If he were 
98 alive it is not obvious how he could have any interest in the 

controversy or why his presence as a party would be neces- 
sary for the protection of the defendants. So far as appears, he did 
not claim any interest in the bonds, but was a mere stakeholder, 
and the decree in the suit in which he was appointed receiver, and 
to which both McDonald and White, as well as the plaintiff, were 
parties, is conclusive as to the rights and interests in the bonds of 
all concerned and will protect the defendants against any claim by 
either of them or their privies. ‘These views dispose of most of the 
points urged upon the demurrer. 

It is insisted, however, that the plaintiff’s cause of action is barred 
by the statute of limitations. It does notappear that the defendants 
or any of them were within this State when the cause of action ac- 
crued, and it is therefore not necessary to consider whether the 
State statute of limitations would apply to the case; but unless the 
transaction between McDonaid and the defendants. out of which the 
plaintiff's cause of action against the defendants arises, was a secret 
or clandestine one, which was designed by the parties to it to be 
concealed from his knowledge, the suit is barred by section 5057, 
Revised Statutes of the United States. Bailey vs. Glover, 21 Wall., 
342 ; Rosenthal vs. Walker, 111 U.S., 185. Being a suitin equity be- 
tween an assignee in bankruptcy and persons claiming an adverse 

interest touching property vested in such assignee, the suit is 
99 not maintainable inany court unless brought within two years 

from the time when the cause ofaction accrued. The cause of ac- 
tion accrued in June, 1875, that being the time when the defendants 
obtained the bonds with knowledge of the plaintiff's right. Thereare 
no allegations in the bill inconsistent with the hypothesis that the de- 
fendantsand McDonald intended to and did deal with the bonds 
openly, publicly, and in defiance of any right or claim of the plaintiff. 
There is nothing to show that the transaction was one elich would 
necessarily conceal itself. The only averment in the bill intended 
to excuse the delay in bringing suit by the plaintiff is that he “ had 
no knowledge or means of knowing of the sale of said bonds to Riggs 
& Company until about the month of April, 1884.” This averment 
is wholly insufficient to prevent the bar of the statute from com- 
mencing to run. 

The demurrer is sustained. Leave is granted to the plaintiff to 
move for permission to amend the bill. 


(Endorsed :) United States circuit court; southern dist. of N. Y. 
Phelps, assignee, vs. Elliott e¢ al. Opinion. Wallace, J. U.S. cir- 
cuit court. Nov. 16, 1886. Timothy Griffith, clerk. 
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100 U. S. Circuit Court, Southern District of New York. 
| Tuomas J. PHELPs, Assignee, | 
, v8. 
JoHN Eviiorr, CHarLEs C. Grover, THomas Hype, }In Equity. 


and Apocpaus T. KiecKHoeFer, Surviving Partners 
of the Firm of Riggs & Co. 


To the bill filed by plaintiff in the above-entitled action Adolphus 
T. Kieckhoefer, one of the defendants, appearing by special leave of 
this court first had and obtained, demurred, and thereafter, to wit, 
on the 19th day of October, 1886, the cause having been brought on 
for argument upon said demurrer before me, now, after hearing 
Edwin B. Smith in support of the demurrer and L. Laflin Kellogg 
and H. B. Titus in opposition thereto, it is ordered that said demurrer 
ms be, and the same hereby is, sustained with costs, with leave, how- 
ever, to the plaintiff to move for permission to file an amended bill 
before the January rule day, to wit, the first Monday of the said 
mouth, and in default of such permission being sought and obtained 
and said amended bill filed before the January rule day, to wit, the 
first Monday of the said month, that said bill be, and the same 

hereby is, dismissed with costs as to said Kieckhoefer. 

Dated N. Y., November 17th, 1886. 
| WM. J. WALLACE. 


101 Endorsed: U.S. circuit court, so. dist. of N. Y.. Thomas 

J. Phelps, assignee, vs. John Elliott & others. Order. Stan- 
ley, Clarke & Smith, att’ys for def’t Kieckhoefer, No. 160 Broadway, 
N. Y. city. U. 8. cirevit court. Filed Nov. 19, 1886. Timothy 
Griffith, elerk. 


102 Memo.—Decision by Wallace, J.,on the Motionto Resettle Order 
| in Phelps v. Elliott. Filed January 24, 1887. 


Whether the successful defense of Kieckhoefer to the bill of com- 
plaint can enure to the benefit of the oiher defendants is a question 
which should be disposed of when raised by them, if it is raised, at 
the final hearing of the cause. It would be anomalous and unprec- 
edented to dismiss the bill as to those defendants upon the decision 
of the demurrer interposed by Kieckhoefer. 

Besides, as Kieckhoefer has prevailed upon a defense personal to 
himself, the statute of limitations, it is not obvious why the plaintiff 
may not proceed to a decree against the other defendants. A decree 
can be made without prejudice to his rights. His only interest in the 
subject-matter is to be relieved from contribution to the other de- 
fendants if there is 9 decree against them. 


103 (Endorsed :) Circuit court. Phelps vs. Elliott. Wallace, 
J. Mem. U.S. circuitcourt. Filed Jan. 24,1887. Timothy 


Griffith, clerk. 
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104 U.S. Circuit Court, Southern District of New York. 


Tuomas J. PHetps, Assignee, 
vs. 
JoHN Exuiorr, CHarites C. Grover, THomas Hype, >In Equity. 
and Apo_paus T. KrecKHoEFER, Surviving Partners 
of the Firm of Riggs & Co. 


A motion having been brought on before me to settle, modify, and 
amend the order of this court dated November 17th, 1886, and en- 
tered and filed herein on the 19th day day of November, 1886, by which 
and the concluding words thereof, as below mentioned, defendant 
Kieckhoefer considered himself aggrieved and excepted to so much 
thereof as dismissed said bill “as to said Kieckhoefer” only (and 
not as to all the defendants) and to having said order amended 
by striking out these said words, to wit, “as to said Kiekhoefer,” 
and substituting the February for the January rule day as the time 
allowed plaintiff wherein to amend, so that said order as thus 
amended and modified should be in substance and effect that if 
said bill of complaint be not amended before the February ruie day, 
1887, of this court that the same should be dismissed out of court 
with costs— 

Now, after hearing Edwin B. Smith, Esq., of counsel for 

105 defendant Kieckhoefer, in behalf of said motion and L. Laflin 
Kellogg, Esq., of counsel for the plaintiff, in opposition 
thereto, and due considerationt hereon having been thereafter had— 

It is ordered that motion be, and the same hereby is, denied. 

New York, February 2, 1887. 

WM. J. WALLACE. 

Filed Feb’y 3rd, 1887. 


(Endorsed :) U. 8. cireuit court, so. dist. of N. Y. Thomas J. 
Phelps, assignee, vs. John Elliott & others. Order. Stanley, Clarke 
& Smith, solicitors for def’t Kieckhoefer, No. 160 Broadway, N. Y. 
city. U.S. circuit court. Filed Feb. 3, 1887. Timothy Griffith, 
clerk. 


106 Circuit Court of the United States for the Southern District 
of New York. 


Tuomas J. PHELPs, Assignee, 
against 
Joun Evtiorr, CHARLES C. GLover, THomas Hype, and Apot- 
pHus TI’. KrecKHOereRr, Surviving Partners of Riggs & Co. 


On the affidavits of John Elliott and R. Duncan Harris and the 
Ee and proceedings in thisaction let the plaintiff show cause, 
vefore one of the judges of this court, at a term thereof to be held 
at the court-house, in the city of New York, on the 4th day of Feb- 
ruary, 1887, at eleven o’clock of that day, or as soon thereafter as 
counsel can be heard, why the defendant John Elliott should not 
be allowed or have leave to withdraw his answer heretofore filed in 


— 
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‘ this action and demur to the bill, and why the said defendant 


GEORGE ELLIOTT ET AL., &C. 


Elliott should not have such other and further relief as to the court 
shall seem just and proper. 

Service and filing hereof on the Ist day of February shall be 
sufficient. 

Dated New York, February Ist, 1887. 
ALFRED C. COXE. 


107 Circuit Court of the United States for the Southern District 
of New York. 


Tuomas J. Puevps, Assignee, 
against ; 
Joun Ettiorr, Coaries C. Grover, THomas Hype, and ADoL- 
pHus T. KrecHaHoerer, Surviving Partners of Riggs & Co. 


STATE OF New YOrK, ; 
City and County of New York. 


John Elliott, being duly sworn, doth depose and say— 

That he is one of the defendants in this action and has appeared 
and answered herein. 

That said answer was filed on or about the 10th day of October, 
1884. 

That the said action was commenced in the superior court of the 
city of New York on or about the second day of August, one thousand 
eight hundred and eighty-four, against deponent, who alone had 
been served with process and had appeared in the action, and Charles 
C. Glover, Thomas Hyde, and Adolphus T. Kieckhoefer, who, to- 
gether with George W. Riggs, then deceased, constituted in said 

| Riggs’ lifetime the firm of Riggs & Co. 

108 The complaint alleges in substance that one Augustine R. 

McDonald was declared a bankrupt in the southern district 
of Ohio in February, 1869, and that the plaintiff berein was about 
the same time duly appointed and qualified as his assignee in bank- 
ruptcy ; that among the assets of said bankrupt was a claim which 
he had against the United States for the destruction of cotton be- 
longing to the bankrupt, who was a British subject; that said claim 
was included in the schedule of the bankrupt as worthless, and upon 
the sale of uncollected assets this claim was brought by William 
White for $20.00, but in reality for the benefit of the bankrupt him- 
self and with money furnished by him; that the bankrupt after- 
wards prosecuted said claim before a Mixed Commission on British 
and American Claims, and obtained an award thereon in September, 
1873, for $197,190.00 in gold, which he assigned to White; that in 
September, 1884, the plaintiff herein filed his bill in equity in the 
supreme court of the District of Columbia against the bankrupt and 
said White, claiming iu his bill said award as belonging to him as 
assignee of said McDonald, and that in said equity suit injunction 
orders were made restraining McDonald and White from collecting the 
award and appointing said George W. Riggs receiver thereof, which 
orders were afterw vacated as far as to allow one-half of said 
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award to be paid to said McDonald to cover the expenses of the 
prosecution of the claim, and the remaining half was paid to said 
Riggs, receiver, with directions to invest it in the bonds of 


109 + the United States or 3.65 bonds of the District of Columbia 


guaranteed by the United States and to hold the same sub- 
ject to plaintiff’s claim and rights, and that said Riggs did so collect. 
and receive $107,012.87 and invest it in the said bonds of the Dis- 
trict of Columbia; that said supreme court of the District of Colum- 
bia gave judgment against the plaintiff in said cause, but that on 
appeal therefrom the Supreme Court of the United States, at the Oc- 
tober terin of 1878, reversed said judgment and decreed that — the 
register’s deed of February 12th, 18658, the title to said claim and 
award then became vested in the plaintiff as assignee in bankruptey 
of the said McDonald, and that “thereupon he stood in the place of 
said McDonald and was clothed with all the rights which had be- 
longed to the bankrupt before he became such,” and that the pre- 
tended sale of said claim to the bankrupt was invalid. 

The complaint in the action further alleges that about June 28th, 
1875, during the pendency of said suit, said McDonald, without 
plaintiff’s consent, obtained possession of said bonds from said 
Riggs, and, with intent to defeat the plaintiff’s right therein, imme- | 
diately sold. and delivered said bonds to Riggs & Co., who were 
bankers doing business in the cities of Washington and New York, 
and that said Riggs & Co. purchased said bonds with full knowl- 
edge of plaintiff’s claim and of the pendency of said suit, and also 

with the full knowledge that the sale thereof by said bank- 
110s rupt was in fraud of the plaintiff’s claim and right and was 

made with intent to defeat the same, but that the plaintiff 
had no know!edge or means of knowing of the sale of said bonds to 
said Riggs & Co. till about the month of April, 1834. 

The prayer of the complaint is as follows: 

“ Wherefore plaintiff prays that the defendant- may be declared 
and held to have acquired no title to the said bonds of the District 
of Columbia or to have purchased and received them subject to the 
claim and right of this plaintiff and in trust for him as assignee in 
bankruptey of the estate and etfects of the said McDonald ; that the 
suid defendants account to the plaintiff fer the said bonds; that it 
may be ordered and decreed that the defendants deliver to the plain- 
tiff said bonds, and for such other and further relief as the court 
may deem just and reasonable.” 

That this action was removed into this court by the defendant 
Elliott on the ground of citizenship. 

That at the time of the purchase of the said bonds by the firm of 
Riggs & Co. deponent, defendant Elliott, resided and had charge of 
the house of Riggs & Co. in the city of New York and has ever since 
resided in said city. : 

That the other defendants, together with George W. Riggs, 

111 deceased, at the time of said purchase resided in the city of 

Washington and had charge of the house of said firm in 
Washington, where said purchase was made. 

That deponent never knew of the purchase of said bonds or of any 
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of the matters alleged in said complaint or bill until on or about 
the eleventh day of April, 1884, when deponent was served with 
summons in another action growing out of the said purchase. 

That deponent was the only one of said defendants served with 
process herein. 

That subsequently and in the month of May, 1886, as deponent 
is informed and believes, the defendant Kieckhoefer applied to this 
court for leave to appear and defend herein ; which said application 
was granted, and said Kieckloéfer appeared herein, by counsel, and 
demurred to said bill. 

That thereupon said demurrer of said Kieckhoefer was argued 
and was by Mr. Justice Wallace, of this court, sustained ; and there- 
upon an order,a copy of which is hereto annexed and marked “A,” 
was entered herein. 

That said Kieckhoefer isa surviving partner of said firm of Riggs 
& Co. and was made one of the parties to this action, and that de- 
ponent is informed and advised by counsel that said Kieckhoefer is 
a necessary and proper party to this action. 

That the appearance in this action of said Kieckhoefer and the 

filing and sustaining of the demurrer of said Kieckhoefer 
112 and the entry of said order dismissing the bill as to said 

Kieckhoefer were all subsequent to and long after the filing 
of the answer of tle defendant Elliott herein. | 

That none of the other parties have appeared or have been served 
With process in this action. 

That deponent is informed and believes that the plaintiff herein 
has not filed any amended bill, as allowed by said order hereto an- 
nexed, and that deponent is advised that the said bill is dismissed 


as to said Kieckhoefer. 
JOHN ELLIOTT. 


Sworn to before me this lst day of February, 1887. 
JOHN M. PHILBIN, 
Notary Public, N. Y. Co. 


113 U.S. Circuit Court, Southern District of New York. 


Tuomas J. PHevrps, Assignee, 
vs. 
Joun Exviort, Coarvces C. Gtover, Taomas Hype, >In Equity. 
and Apo._puus T. K1recKHOEFER, Surviving Partners 
of the Firm of Riggs & Co. 


To the bill filed by plaintiff in the above-entitled action Adolphus 
T. Kieckhoefer, one of the defendants, appearing by special leave of 
this court first had and obtained, demurred, and thereafter, to wit, 
on the 19th day of October, 15886, the cause having been brought on 
for argument upon said demurrer before me, now, after hearing 
Edwin B. Smith in support of the demurrer and L. Laflin Kellogg 
and H. B. Titus in opposition thereto— 

It is ordered that said demurrer be, and the same hereby is, sus- 
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tained, with costs, with leave, however, to the plaintiff to move for 
permission to file an amended bill before the January rule day, to 
wit, the first Monday of the said month, and in default of such per- 
mission being sought and obtained and said amended bill filed 
before the January rule day, to wit, the first Monday of the 
114 = said month, that said bill be, and the same hereby is, dis- 
missed, with costs as to said Kieckhoffer. 
Dated N. Y., November 17th, 1886. 
(Signed) WM. J. WALLACE. 


115 Circuit Court of the United States for the Southern District 
of New York. 


against 


Tuomas J. PHELPs, Assignee, \ 
Joun Exxiorr and Others, Surviving Partners of Riggs & Co. 


STATE OF New YorK, one 
City and County of New York, | ~ ° 


R. Duncan Harris, being duly sworn, deposes and says that he 
is the attorney for the defendant Elliott in this action. 

That the action was brought on or about the second day of August, 
one thousand eight hundred and eighty-four. 

That the defendant Elliott was alone served with process in this 


action, and appeared herein and filed his answer. 


That subsequently and on or about the Ist day of May, 1886, 
Adolphus T. Kieckhoefer, one of the defendants named in the bill 
herein, obtained leave to appear herein, and after said leave was 
granted, on or about the 20th day of June, 1836, filed a demurrer to 

said bill. 
116 That said demurrer upon argument was sustained and 

a decree or order entered herein sustaining said demtrrer 
of said Kieckhoefer with costs, with leave to the plaintiff to move 
for permission to file an amended bill before the January rule day, 
to wit, the first Monday of said month, and in default of such per- 
mission being sought and obtained that said bill be dismissed with 
costs as to said Kieckhoefer. 

That subsequently, and in the month of December, 1886, a mo- 
tion was made by the attorney of said Kieckhoefer to resettle the 
said order sustaining the demurrer so as to dismiss the said bill, 
unless amended only of court. 

That deponent is informed and believes that said motion to re- 
settle said order was argued in the January term before Mr. Justice 
Wallace, and that thereupon said justice took the matter under ad- 
visement, and on the 25th day of January, 1887, filed an opinion 
thereon, in which he refused to resettle or change said order. 

That no order has been entered denying said motion to resettle 
or change said order, and that deponeut did not know of the filing 
of the opinion of Judge Wallace on said motion until Friday, Jan- 
uary 28th, last past. 


i 
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That deponent was absent from the city of New York last on 
Saturday and has not had time to prepare papers on this 
117 = motion until this 31st day of January. 

That there is not time within which to serve papers herein 
for the next motion day, and that therefore deponent asks for an 
order to show cause. 

That no previous application has been made for leave to withdraw 
answer and demur, except on application made heretofore, wherein 
the defendant Elliott asked that certain records or decrees alleged 
in the complaint be produced-and annexed thereto, and that upon 
said production of said records or decrees that then the defendant 
Elliott be allowed to withdraw his answer and demur. 

That said motion was denied by Judge Wheeler, but. said judge 
in his opinion made no reference to leave to withdraw answer. 

That the appearance of said Kieckhoefer herein and the filing of 
his demurrer and the entry of the said order sustaining the same 
have all occurred Jong since the motion mentioned by said Elliott 
was made and argued. 7 

That no evidence has yet been taken and no application or motion 
to take evidence, either on behalf of the plaintiff or the defendant, 


has been made or given. 
R. D. HARRIS. 


[skaAL.] Sworn to before me this Ist day of February, 1887. 
JOHN M. PHILBIN, 


Notary Public, N. Y. Co. 


118 (Endorsed :) In equity. Circuit court of the U.S., south- 

ern district N. Y. ‘Thomas J. Phelps, assignee, against John 
Elliott and others. Order to show cause and affidavits. R. D. 
Harris, sol. for def’t Elliott, 20 Exchange Place. Service of the 
within order and affidavits admitted. N. Y., Feb’y 1, ’87. Deuel-& 
Wilson, pl’ff’s att’ys. U.S. circuit court, Feb. 8th, 1887. Timothy 
Griffith, clerk. 


119 U.S. Circuit Court, Southern District of New York. 


Tuomas J. PHEtps, Assignee, 
v8. 
JoHNn Exviott, Coaries C. Grover, THomas Hype, >In Equity. 
and Adolphus T. Kiekhoefer, Surviving Partner of 
the Firm of Riggs & Co. 


Sir: Please take notice that we shall present the following bill of 
costs and disbursements for taxation before Timothy Griffith, clerk 
of this court, at his office, in the U. S. court and post-office building, 
in the city of New York,on Tuesday, the 23rd day of November, 
1886, at eleven o’clock in the forenoon : 


7—1588 
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etehs Ch GOIN. ciiiiinctae diiidine sibewnistnmmmaietiinn 

Filing petition and order mumeiies defendant Kieckhoefer 
1 QORERE cccu cenccnsnotes: catvudencunpinémemaiian 90 
I OOO  cscccremties wiennaies shane tasters sienearesigiin tiie ahaa tli 25 
Filing order sustaining demurrer.----...---------.---- 40 
paemtine demurrer book ......< cc coon cece cone coccue 7 10 
Printing points on demurrer_-_--.-----.-..-----.------ 51 75 
Jlerk’s fee for taxing costs.....--....---.- cents esaitapinintly 1 00 
$81 40 
Ne eee 3 75 
$85 15 

Yours, &c., STANLEY, CLARKE & SMITH, 


Solicitors for Def’t Kieckhoefer. 


To Messrs. Deuel & Willson, plaintiff’s solicitors, 11 Pine St., N. 
Y. city. 


120 Taxed at the sum of eighty-one ;',°; dollars this 23rd day 
of Novy., 1886. 
JOHN A. SHIELDS, D’p’y C?k. 
Retaxed at the sum of eighty-five ;,°; dollars this 19 day of F’b’y, 
1887. 
JOHN A. SHIELDS, D’p’y CUR. 


121 U. S. Circuit Court, Southern District of New York. 


THomas J. PHEtps, Assignee, ) 
v8. 
JoHn Evxiott, CHaries C. Grover, THomas Hype, } Judgment. 
and Adolphus T. Kieckhoefer, Surviving Partners of 
the Firm of Riggs & Co. 


The demurrer interposed by the defendant Kieckhoefer herein to 
the bill of complaint filed by the plaintiff herein having been sus- 
tained, with costs, and said costs having been thereafter duly ad- 
justed in the sum of eighty-five dollars and fifteen cents, now, on 
— of Stanley, Clark & Smith, solicitors for defendant Kieck- 

oefer— 

It’is ordered and adjudged that Adolphus T. Kieckhoefer fo re- 
cover from Tiomas J. Phelps, assignee, plaintiff herein, the sum of 
eighty-five dollars and fifteen cents and have execution therefor. 

Dated New York, February 28th, 1887. 

WM. J. WALLACE. 


GEORGE ELLIOTT KT AL., &C. 51 
122 Circuit Court of the —_ States, Southern District of New 
ork. 
Tuomas J. PHELPs, Assignee, 
ag’st In Equity. 
Joun Etviorr and Others. 
Costs. 
Deetet RS ...cnc0ccusnccsce tanmnnboladideian eee $20 00 
Disbursements : 
Com missioner’s fees, &-. ....-.--..-.-.--..---.- $30 00 
Printing pleadings & proofs......---..----...-. 87 00 
“ pemnte © WD... nccccsennemnioinn 42 00 
Copies, papers, & Gling...........cccceasecessee 11 00 
170 00 
$190 00 
Clerk’s fees, taxing costs, ent’g, judg’t, &c. .--.-...-.-... 7 75 
$197 75 


Taxed at the sum of one hundred and ninety-seven 4, dollars, 


this 7th day of November, A. D. 1888. 
JOHN A. SHIELDS, Clerk. 


You will please take notice that the aforegoing bill of costs will 
be presented to the clerk of the circuit court of the United States for 
southern dist. of New York, at his office, in the post-vffice build- 
ing, in the city of New York, at 10 o'clock in the forenoon, Novem- 
ber 7th, 1888, for taxation. 


Dated Nov. 3rd, 1888. 
R. D. HARRIS, 


Sol. for Def’t Elliott. 


123 STATE OF New YORK, | ss: 
City and County of New York, 


R. Duncan Harris, being duly sworn, deposes and says that he is 
the solicitor for the defendant Elliott herein ; that the aforegoing dis- 


bursements have been actually made herein. 
R. D. HARRIS. 


Sworn to before me this 2nd day of Nov., 1888. 


We consent that the foregoing bill be taxed. 


N. Y., Nov. 7, 1888. 
DEUEL & WILLSON, 
——- Sol’rs for Ptt' ff. 


Endorsed: U. S. circuit court. Thomas J. Phelps ag’st John 
Elliott & o’rs. Bill of costs & notice of taxation. R. D. Harris, sol’r 
for def’t Elliott. Due service of within bill of costs & notice of taxa- 
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tion is hereby admitted. N. Y., Nov. 2d,’88. Deuel & Willson, 
att’ys for complainant. U. 8S. circuit court. Filed Nov. 7, 1888. 
John A. Shields, clerk. 


124 U.S. Circuit Court, So. Dist. of New York. 


THos. J. PHELps, Assignee, 
vs. : 
Joun Ettiort. 


We hereby consent that the depositions of Adolphus T. Kieck- 
hoefer and H. C. Swain, taken on the part of the plaintiff in above- 
entitled cause, may be taken for the plaintiff from the files of the 
court for the purpose of being printed, the same to be then returned 


to the files. 
R. D. HARRIS, 
Att’y for D’'f't Elliott. 
DEUEL & WILLSON, 
Solic. for PV tf. 
Ordered accordingly. 
M’ch 5, 1887. 
A. BROWN. 


Received the within-named deposition of H. C. Swain and Adol- 


phus T. Kieckhoefer. 
H. B. TITUS. 


Endorsed : Circuit Court U.8., so. dist. of New York. Phelps v. 
Elliott. Consent to take depositions from the files for printing. U. 
S. circuit court. Filed Mar. 5, 1887. Timothy Griffith, clerk. 


125 Cireuit Court of the United States for the So. Dist. of New 
York. 


PHELPs, Assignee, 
v. 
Evurorr and Others. 


Please take notice that, pursuant’ to agreement relative to taking 
testimony in the above-entitled cause, we shall take the deposition 
of Adolphus T. Kieckhoefer, before Murray Hanson, as commis- 
sioner, at the office of Hon. Wm. Pinckney Whyte, 104 East Lexing- 
ton street, Baltimore, Maryland, on Friday, February 18th inst., at 


eleven o'clock in the forenoon. | 
DEUEL & WILLSON, 
Solicitors for Plaintiff. 


To R. D. Harris, Esq., solicitor for defendant Elliott. 

Dated New York, February 12, 1887. 

Endorsed: U. 8. circuit court, so. dist. of New York. Thos. J. 
Phelps, assignee, vs. John Elliott and others. Notice of taking tes- 
timony. Deuel & Willson, sol’rs for pl’ff. Due service of a copy of 
the within is hereby admitted. R. D. Harris, sol. for deft Elliott. 


a 
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126 In the Circuit Court of the United States for the Southern 
District of New York. 


v8 


PaHELps, Assignee, } 
Exxiorr and Others. 


Deposition of Adolphus T. Kieckhoefer, a witness produced, sworn, 
and examined the 18th day of February, in the year one thousand 


_eight hundred and eighty-seven, at Baltimore city, in the State of 


Maryland, by virtue of and in pursuance of the annexed notice, in 
a certain cause pending in the circuit court of the United States for 
the southern district of Now York, and at issue between Phelps, 
assignee, plaintiff, and Elliott and others, defendants, as follows : 

Present: W. Hollingsworth Whyte, Esq., counsel for plaintiff, and 
Randolph Barton, Esq., counsel for defendants. 


127 Apotpuus T. K1EcKHOEFER, of Baltimorecity, Maryland; no 
occupation ; aged 82 years and upwards, being duly and pub- 

licly sworn pursuant to the notice hereto annexed, and examined on 

the part of the plaintiff, doth depose and say as follows, namely: 


Ist Ques. State your name, age, residence, and occupation. 

Ans. My name is Adolphus T. Kieckhoefer. I am 82 years of 
age, and reside at 530 N. Fulton St., Baltimore city, Maryland. I 
am not engaged in any business. 

2d Q. Were you a partner of the firm of Riggs & Co., bankers, 
Washington, D. C.; and, if so, when? | 7 

A. I was a partner of the firm of Riggs & Co., bankers, from 1874 
to 1877. 

3d Q. When was the firm of Riggs & Co. dissolved ? 

A. It has not been dissolved. 

4th Q. Did you have any written agreement of copartnership in 
that firm ? 

A. Yes. 

5th Q. Can you produce it or a copy of it? 

A. It is in the hands of Mr. Barton, my counsel, and is now pro- 
duced. 


128 (By consent of counsel a copy is here written in lieu of the 
original.) 


Memorandum of agreement of partnership between George W. 
Riggs, Adolphus T. Kieckhoefer, John Elliott, Thomas Hyde, and 
Charles C. Glover to carry on the banking business in Washing- 
ton and New York under the name and firm of Riggs & Co. 


The business begins from and after the lst of January, 1874, and 
is to continue until dissolved by the withdrawal of a partner. 

Out of the net profits of the firm shall be paid all expenses, and to 
Adolphus T. Kieckhoefer the suin of seven thousand five hundred 
dollars ($7,500) per annum in full for his interest in or share of the 
profits of the business, after deducting expenses, losses, and same to 
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be paid to A. T. Kieckhoefer from the profits of the business; the re- 
mainder of net profits thereof shall be divided, giving to George W. 
Riggs one-half thereof, to John Elliott one-fourth thereof, to Thomas 
Hyde one-eighth thereof, and to Charles C. Glover one-eighth 


thereof. 
GEORGE W. RIGGS. 
A. T. KIECKHOEFER. 
JOHN ELLIOTT. 
THOMAS HYDE. 
CHAS. C. GLOVER. 
Washington, D. C., January 1, 1874. 


129 6th Q. Who composed the firm of Riggs & Co. in 1877? 
A. As far as I know, only those whose names are signed to 
the contract, a copy of which is above written. 
7th Q. Had you any capital of your.own which you put into 
this partnership ? 


A. No. , 
8th Q. Then your interest in the firm was the sum of $7,500 per 
annum, which was paid to you for the services which you rendered ? 


(Objected to by counsel for defendant. Reasons for objection may 
be stated hereafter; waived at this time by consent of counsel.) 


A. Yes; out of the profits of the concern. 
9th Q. When did George W. Riggs die? 
A. I think about three or four years ago. 
10th Q. Then, as I understand you, from 1877 up to the time of 
Mr. Riggs’ death you had no interest in the firm as a partner ? 
A. None. 4 
llth Q. Was the firm which was organized January Ist, 1874, as 
set out in this contract, dissolved in 1877; and, if so, why ? 
130 A. I retired voluntarily in 1877. 
12th Q. And do you know whether a new copartnership 
was organized between the remaining partners? 
A. I don’t know exactly the dates, but afterwards there was new 
partners admitted. 
13th Q. Were you liable for any losses of the firm incurred be- 
tween January Ist, 1874,and the time in 1877 when you retired ? 


(Objected to by counsel for defendant, with same rights as under 
previous objection.) 


A. I would have been liable if the profits had not met the ex- 
yenses. 

14th Q. Would you have been liable for anything more than to 
the extent of $7,500, that which was payable to you under the con- 
tract ? 

(Objected to by counsel for defendant, as it calls upon the witness 
to construe the contract, which is a question of law.) 

A. No, sir. 

15th Q. You have appeared by counsel in this case in New York, 
have you not? 


GEORGE ELLIOTT ET AL., &€. 


A. I don’t know, indeed. There was a case some years ago 
131 in New York. I don’t know whether this is the identical 
case. 

16th Q. Do you know who the counsel were who represented you 
in New York? 

A. No; I don’t. : 

17th Q. Then you have no knowledge of what the legal papers 
are which have been filed in the case in New York? 

A. No. , 

18th Q. Do you know whether you employed counsel there per- 
sonally ? 

A. I did not. , 

19th Q. Then if counsel have appeared in New York in your be- 
half in this case did they do so at your request or at the request of 
some one else ? 

A. It was at my request, through my counsel at Washington. 

20th Q. Do you consider yourself responsible for the payment of 
the counsel in New York in this proceeding and the expenses in 
your behalf? 


(Objected to by counsel for defendant, with same rights as previ- 
ously reserved.) 


A. No. 


132 Cross-examined: 


Ist X Q. Do you not know and have you not known fora long 
time that proceedings were taken in the New York case on your be- 
half to defend you in the suit brought there against you as a part- 
ner of Riggs & Co.? 

A. Yes. | 

2d X Q. Has not that action on your behalf always met with 
your entire concurrence ? 

A. Yes. 

3d - Q. Was not the firm of Riggs & Co. a prosperous concern ? 
_A. Yes. | 

re Q. Had it not enjoyed prosperity up to January Ist, 1874? 

A. Yes. 

5th X Q. Did it not continue to enjoy it during the years of 1874, 
1875, 1876, and 1877? 

A. Certainly. 

6th X Q. The question, then, of personal liability amongst the 
partners for disasters to the firm was not, I suppose, one which came 
under discussion ? 

A. No. 


(The commissioner here states that the witness here says, 
133 of his own motion, there is one question which has been put 
to him about his personal liability in excess of the $7,500. 

He does not know exactly how that would have been. 


7th X Q. Whose signatures are those attached to the contract? 
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A. George W. Riggs, mine (Adolphus T. Kieckhoefer), John El- 


liott, Thomas Hyde, and Charles C. Glover. 
ADOLPHUS T. KIECKHOEFER. 


True copy. 
Test : MURRAY HANSON, [seat.] 
Commissioner. 


134 Srate or MARYLAND, | 
City of Baltimore, | 


I, Murray Hanson,the commissioner named in the annexed notice 
and a commissioner for the State of New York, residing in the city 
of Baltimore and State of Maryland, do certify that Adolphus T. 
Kieck hoefer, the witness, personally appeared before me on the 18th 
day of February, at 11 o’clock in the forenoon, at the office of Mur- 
ray Hanson, 20 St. Paul street, in the city of Baltimore and State 
of Maryland (by agreement of counsel hereinafter named the office 
of the said Murray Hanson was substituted for the office of the Hon- 
orable William Pinkney Whyte, named in the annexed notice), and, 
after being sworn to testify the truth, the whole truth, and nothing 
but the truth, did depose to the matters contained in the foregoing 
deposition, and did, in my presence, subscribe the same; and [ fur- 
ther certify that I have subscribed my name to each half sheet 
thereof; and I further certify that W. Hollingsworth Whyte, Esq., 
appeared in behalf of the plaintiff, and Randolph Barton, Esq., ap- 
peared in behalf of the defendants. 

In witness whereof I have hereunto set my hand and official seal 
this 18th day of February, A. D. 1887. 


[ SEAL. ] MURRAY HANSON, 
Commissioner and a Commissioner for the State of 
New York, Residing in Baltimore City, Maryland. 


88 : 


Costs of taking depositions -_-. ~~~ $10 00 
Summons « service of witness. -.-. 1 00 
Attendance of witness, 2 da’s_..--- 2 00 

$13 00 


Paid by pl’ff. 
M. H., Comm’r. 


135 Endorsed : Circuit court of the United States for the south- 

ern district of New York. Thomas J. Phelps, assignee, vs. 
John Elliott and others. Deposition of Adolphus T. Kieckhoefer. 
U.S. circuit court. Opened & filed Mar. 8, 1887. Timothy Grif- 
fith, clerk. By order of court. 
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136 United States Circuit Court, Southern District of New York. 
Tuomas J. PHELPs 


v8. bin Equity. 
Joun E.wiorr. 
WHEELER, J.: 


The defendant has answered the bill and issue has been joined by 
replication. Since the joinder of issue one Kieckhoefer, named in 
the bill, but not served with process, became a party defendant and 
demurred to the bill. His demurrer was sustained on a statute of 
limitations and the bill dismissed as to him. (29 Fed. Rep., 53.) 
On settlement of the order it was claimed that the bill, on the ad- 
judication of insufficiency as to Kieckhoefer, should be dismissed as 
to all, which was denied. The defendant then moved for leave to 
amend his answer, which was denied. He now moves for leave to 
withdraw his answer and demur. ‘This motion is urged principally 
upon the ground that a new case has been made by what Kieckhoefer 
has done in it. The case does not, however, appear to stand differ- 
ently now from the manner in which it stood when the defendant 
answered the bill. Kiechhoefer was not a party then and is not 
now. If he was a necessary party when he became one, or had 
been since, he was when the defendant answered, and his absence, 

as a ground of demurrer, was the same then as now. That 
137 Kieckhoefer’s demurrer was sustained does not show that one 

by the defendant would be, for the suit was commenced 
against the defendant about two years before Kiecklhoefer became a 
party to it. If the motion should be granted and the demurrer be 
overruled the defendant would then, by equity rule 34, be entitled 
to answer the bill again. Thus indirectly he would obtain that 
which the court has refused to grant when asked for directly. It is 
not understood that any question can be raised by demurrer to the 
bill that cannot be raised on final hearing on bill, answer, and 
proofs. The rights of the parties are supposed to stand upon the 
sufficiency of the allegations in the bill throughout. A demurrer 
would be an experiment. The saving which might be made in 
expense by it is not made to appear to be sufficient to warrant tryin 
it. Justice can probably be as well done by pursuing the usua 
course on which the defendant started. 

Motion denied. 


Herbert B. Titus, for the plaintiff. 
William G. Choate, for the defendant. 


(Endorsed :) U.S. circuit court, southern district N. Y. Thomas 
J. Phelps vs. John Elliott. Decision. Wheeler, J. U.S. circuit 
court. Filed Mar. 16,1887. Timothy Griffith, clerk. 


138 At a stated term of the circuit court-of the United States 
of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Monday, the twenty-first day of March, in the year 
of our Lord one thousand eight hundred and eighty-seven. 
Present: ang Honorable Hoyt H. Wheeler, circuit judge. 
8—1 
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v8. 


Tuomas J. PHELPS 
Joun ELLIOTT. 


A motion that defendant Elliott have leave to withdraw his 
amended answer filed herein and demur to the bill came on to be 
heard and was argued by William G. Choate in favor of said motion 
and by Herbert B. Titus in opposition thereto, and thereupon, upon 
consideration thereof, it was— 

Ordered that the said motion be, and the same is hereby, denied. 


HOYT H. WHEELER. 


(Endorsed :) U.S. circuit court. Filed Mar. 21, 1887. Timothy 
Griffith, clerk. 
139 dps U.S. circuit court, south. dist. N. Y. Thomas 
J. Phelps vs. John Elliott. Order denying leave to withdraw 
amended answer and demur. 


140 At a stated term of the circuit court of the United States of 

America for the southern district of New York, held at the 
United States court-rooms, in the city of New York,on the — day 
of March, 1887. 


Present: Hon. Wm. J. Wallace, justice. 


Tomas J. PHE.ps, Assignee, 
ag’ st 
JouHn Exviorr and Others, Surviving Partners of Riggs & Co. 
Upon the consent of the attorneys for plaintiff herein and on 
motion of R. Duncan Harris, solicitor for defendant Elliott, it is 
ordered that a commission issue out of and under the seal of this 
court, directed to J. Holdsworth Gordon, Esq., of Washington, D. 
C., to take the deposition of Charles E. Glover, a witness on behalf 
of the defendant Elliott, upon interrogatories and cross-interroga- 


tories to be annexed thereto. 
WM. J. WALLACE. 


We consent to the entry of the above order. 


DEUEL & WILLSON, 
Solic. for PUtfs. 
R. D. HARRIS, 
Sol. for D’f’d't Elliott. 
N. Y., March 26, 1887. 


141 Endorsed: U. S. circuit ct., southern dist. N. Y. Thomas 

J. Phelps, assignee, vs. John Elliott & others. Order for com- 
mission to take testimony. R. D. Harris, sol. for d’f’d’t Elliott. U. 
S. circuit court. Filed Mar 28, 1887. Timothy Griffith, clerk. 
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142 Circuit Court of the United States for the Southern District 
of New York. . 


THos. J. PHELPs, BES 


v8. 
Joun Euuiotr and Others. 


Please take notice that, pursuant to agreement relative to taking 
testimony and proofs in the above-entitled cause, we shal! take the 
deposition de bene esse of H. C. Swain and R. J. Meigs, witnesses liv- 
ing at a greater distance than one hundred miles from the place of 
trial, before J. Holdsworth Gordon, at his office, on 4} street, Wash- 
ington, District of Columbia, on Saturday, February 19th inst., at 


eleven o'clock in the forenoon. 
DEUEL & WILSON, 
Att’ys for Plaintiff. 
To R. D. Harris, Esq., att’y for def’t Elliott. 
Dated New York, February 9, 1887. 


(Endorsed :) U. S. circuit court, so. dist. of New York. Thos. J. 
Phelps, assignee, v. John Elliott and others. Notice of taking testi- 
mony. Deuel & Willson, solic. for pl’t’ff, 11 Pine St. Service ofa 
copy of the within is hereby admitted. Feb’y 9, 1887. R. D. 
Harris, att’y for def’d’t Elliott. 


148 Pursuant to aunexed notice I proceeded to take the depo- 
sition of such witnesses named in said notice as might be 

brought before me at my office, 330 4} streetnorthwest, Washington, 
D. C., on Saturday, February 19th, 1887, at 11 a. m. 

Present: Mr. John Selden, representing John Elliott, at request of 
Mr. R. G. Harris, and General Hovey, representing plaintiff. 

By consent of counsel place of taking testimony was changed to 
the Second National Bank building, in this city, Washington, D. C., 
where both above-named counsel were present. 


Henry C. Swarts, a witness of lawful age, being produced on the 
art of the plaintiff, being duly sworn, in answer to interrogatories 
by General Hovey deposes and says: 


Q. State your name, business, residence. 
A. I am a resident of the District of Columbia and cashier of the 
Second National Bank. 
Q. Please state what is the present market price or value of D.C. 
3.65 bonds. 
A. I see them quoted at from 1.20 to 1.21. 
Q. Is there any difference, and, if so, what, is the quotations be- 
tween registered and coupon bonds (3.65, D. C.) ? 
A. None, except that during the time the transfer books are closed 
in the Treasur — registered bonds are quoted lower than 
coupon bonds. 
144 Q. Are the transfer books now closed so as to modify or 
affect the price? 
A. No; I think not. 


ii 
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Cross-examination by Mr. SELDEN: 


Q. Do you know the value of 3.65 registered bonds of the D.C. or 
the quotations thereof either iu this city or in New York city on the 
28th June, 1875? 

A. I do not now, sir. 

Q. Can you, by referring for the purpose of refreshing your mem- 
ory to any memoranda or document in your possession or under 
your control, answer the preceding question ? 

A. No, sir. 

Q. At the date enquired of in the first cross-interrogatory did 
your bank deal in 3.65 bonds of the D. C.? 

A. Yes; I think so. 

Q. Refer, if you can, to the record of any of such dealings and 
tell me at what rate your bank purchased or sold any of such bonds 
on or nearest to 28th June, 1875. 

A. I show you an entry in the bank books of 7th July, 1875, of 
$20,000. They were* purchased at 71}, 3.65 bonds D.C. Ido not 
know whether these were registered or coupun bonds. 

Q. The 7th of July, 1875, was, then, the nearest date to June 28th, 
1875, on which any bonds (3.65 of the D. C.) were bought or sold by 
your bank ? 

A. Yes. 

Q. On the 28th of June, 1875, Mr. Swain, had the precise relations 

and obligations of the United States to the 3.65 bonds of the 
145 D.C. been well defined in the minds of banking men? 
A. There miglft have been some questions in the minds of 
men dealing with them affecting their value. 

Q. Were there not, to your knowledge, considerable differences in 
the minds of banking men at the date enquired of respecting the 
precise relations and obligations of the United States in regard to 
such bonds? 

A. I think there was considerable discussion at the time and sub- 
sequently as to just what those relations and obligations were. 

Q. And were not those relations and obligations just at the time 
enquired of left in considerable uncertainty in the minds of bank- 
ing men ? 

A. Well, I can only say in answer to that question that there were 
considerable differences of opinion in the minds of banking men on 
the subject. 

Q. And such differences of opinion at the time enquired of af- 
fected, of course, the market value of such bonds? 

A. Probably it did to some extent. 

Q. And to the extent to which the market value of such bonds 
was affected by such differences of opinion the bonds themselves at 
the date enquired of assumed a speculative character ? 

A. If you ask me if the bonds were bought or sold for speculative 
purposes, I presume they were. We did not buy or sell them for 
that purpose. 

Q. I mean to enquire whether the uncertainty of the relations and 
obligations of the United States with respect to these 3.65 bonds did 
not surround them with a speculative value? 
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146 A. I have already answered that it did affect their value to 
some extent—their market value. 

Q. Is it not true that these 3.65 bonds sold in the market on 28th 
June, 1875, for less than they would have then commanded had the 
precise relations and obligations of the United States to such bonds 
been then fully understood and determined ? 


(Objected to by Gen. Hovey.) 


A. I think they probably did. 

Q. Since the date enquired of those relations and obligations 
have been fixed arid determined, have they not? 

A. I think so. 

Q. And this circumstance has given, has it not, an increased 
value to such bonds? 

A. Yes, sir. 

Q. In June, 1875, there was a difference with bankers in the 
prices in buying and selling of bonds and other securities? 

A. There was. We sold bonds sometimes at an advance of one- 
eighth of one per cent. 

Q. The usual difference in such prices amongst bankers in the 
D. C. at time named was approximately what? 

A. It 1s impossible for me to say. 

Q. Was there no difference in market value between coupon and 
registered 3.65 bonds at the date named in the D. C.? 

A. I don’t know of any except what I have already stated in ref- 
erence to the transfer books. 

Q. Now, do you know that bankers ordinarily make a difference 
in the value of registered and coupon bonds in buying and selling? 

A. Well, I don’t know that they do. 
147 Q. Do you mean to say that in general bankers make 
no difference in the prices of particular bonds, whether the 
same be registered or coupons, in buying and selling ? 

A. As a general proposition I don't know that they do, except as 
I have stated that there are certain times when the transfer books 
are closed in the Treasury; then there is a difference in the quoted 
value of registered and coupon 3.65 bonds—when bankers would 
make a difference in buying and selling. 

Q. Now, with reference to U. S. 4 p. ct. registered and coupon 
bonds ? 

A. It is the same. 

Q. Except when the transfer books are closed, registered and 
coupon bonds sell for the same price ? 

A. I think so. : 

Q. Do they so sell in New York as well as in Washington ? 

A. I suppose so. 

Q. You considered, of course, that in getting the $20,000 3.65s, of 
which you have spoken, that you were not paying above the market 
price at the time? 

A. No; I did not. 
Q. Do you remember at what price you sold them? 
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A. I sold them at 713 on the same day. I considered I was get- 
ting a good price for them at an advance of one-eighth. 


HENRY C. SWAIN. 


it 148 I hereby certify that the testimony of the above-named 
De witness, Henry C. Swain, was by me reduced to writing in his 
it presence and by him subscribed in my presence, he being first cau- 
| tioned and sworn to testify the whole true, and then by me carefully 
examined. The reasons for taking the testimony of said Swain 
on before me in this district are that he lives at a greater distance than 

} | one hundred miles from the place of trial of above-named cause. I 
: am not of counsel for either party or interested in the event of the 
cause. Notice attached. 

In witness whereof I have hereunto set my hand and seal. 


I J. HOLDSWORTH GORDON, 
| Notary Public. 


jie 


(Endorsed :) District court of the U.S. for the southern district of 
New York. Thomas J. Phelps, assignee, v. John Elliott’ and als. 
Deposition de bene for plaintiff. J. Holdsworth Gordon, notary pub- 
lic. U.S. circuit court. Opened and filed April 5, 1887, by order 
of court.. Timothy Griffith, clerk. 


149 Cireuit Court of the United States for the Southern District 
of New York. 


THomas J. PHELPs, Assignee, ) 
q against 
\ | JoHN Exviotr, CHARLES C. GLover, THomAs Hype, and Apor- 

| pHus T. KIECKHOEFER, Surviving Partners of Riggs & Co. | 


li 
| | Please take notice that on the affidavits of John Elliott and R. 
al Duncan Harris and the pleadings and proceedings in this action I 
shall move this court, at a term thereof to be held in the Federal 
building, in the city of New York, on Friday, April 1st, 1887, at | 
eleven o'clock a. m., or as soon thereafter as counsel can be heard, 
for leave to the defendant John Elliott to file a supplemental 


| answer herein, a copy of which is hereto annexed, and for such other ¢ 
| and further order and relief as to the court shall seem just. 
| Dated New York, March 2Ist, 1887. . 
R. D. HARRIS, ! 
Sol. for Def’t Elliott. 


To Deuel & Willson, sol. for plaintiff. 
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150 Circuit Court of the United States for the Southern District 
of New York. 


Tuomas J. PHELPs, Assignee, 
against 
Joun Expiotr, Coartes C. Glover, THomas Hypg, and ApDot- 
pHus T. K1ecKHOEFER, Surviving Partners of Riggs & Co. 


STaTE OF NEw \YorRK, bis 
City and County of New York, 


John Elliott, being duly sworn, doth depose and say that he is 
one of the defendants in this action and has appeared and answered 
herein. 

That said answer was filed on or about the 10th day of October, 
1884. 

That the said action was commenced in the superior court of the 
city of New York on or about the second day of August, one thou- 
sand eight hundred and eighty-four, against deponent, who alone 
had been served with process and had appeared in the action, and 
Charles C. Glover, Thomas Hyde, and Adolphus T. Kieckhoefer, 
who, together with George W. Riggs, then deceased, constituted in 
said Riggs’ lifetime the firm of Riggs & Co. 

The complaint alleges in substance that one Augustine R. Mc- 
| Donald was declared a bankrupt in the southern district of 

151 Ohioin February, 1869, and that the plaintiff herein was 

about the same time duly appointed and qualified as his 
assignee in bankruptcy; that among the assets of said bankrupt 
was a claim which he had against the United States for the destruc- 
tion of cotton belonging to the bankrupt, who was a British subject; 
that said claim was included in the schedules of the bankrupt as 
worthless, and upon the sale of uncollected assets this claim was 
bought by William White for $20.00, but in reality for the benefit. 
of the bankrupt himself and with — furnished by him; that 
the bankrupt afterwards prosecuted said claim before a Mixed Com- 
mission on British and American Claims and obtained an award 
thereon in September, 1873, for $197,190.00 in gold, which he as- 
signed to White; that in September, 1884, the plaintiff herein filed 
his bill in equity in the supretne court of the District of Columbia 
against the bankrupt and said White, claiming in his bill said award 
as belonging to him as assignee of said McDonald, and that iu said 
equity suit injunction orders were made restraining McDonald and 
White from collecting the award and appointing said George W. 
Riggs receiver thereof, which orders were afterwards vacated so far 
as to allow one-half of said award to be paid to said McDonald to 
cover the expenses of the prosecution of the claim, and the remain- 
ing half was paid to said Riggs, receiver, with directions to invest 
it in the bonds of the United States or 3.65 bonds of the District of 
Columbia guaranteed by the United States and to hold the same 

subject to plaintiff’s claim and rights, and that said Riggs 
152 did socollect and receive $107,012.87 and invest it in the 
said bonds of the District of Columbia; that said supreme 
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court of the District of Columbia gave judgment against the plain- 
tiff in said cause, but that on appeal therefrom the Supreme Court 
of the United States, at the October term of 1878, reversed said judg- 
ment and decreed that the register’s deed of February 12th, 1868, 
the title to said claim and award, then became vested in the plain- 
tiff as assignee in bankruptcy of the said McDonald, and that “ there- 
upon he stood in the place of said McDonald and was clothed with 
all the rights which had belonged to the bankrupt before he became 
such,” and that the pretended sale of said claim to the bankrupt 
was invalid. 

The complaint in the action further alleges that about June 28, 
1875, during the pendency of said suit, said McDonald, without 
plaintiff's consent, obtained possession of said bonds from said Riggs, 
and with intent to defeat the plaintiff's right therein immediately 
sold and delivered said bonds to Riggs & Co., who were bankers 
doing business in the cities of Washington and New York, and that 
said Riggs & Co. purchased said bonds with full knowledge of 
plaintitf’s claim and of the pendency of said suit, and also with the 
full knowledge that the sale thereof by said bankrupt was in fraud 
of the plaintiff's claim and right and was made with intent to defeat 
the same, but that the plaintiff had no knowledge or means of know- 
ing of the sale of said bonds to said Riggs & Co. till about the mouth 

of April, 1884. 
153 The prayer of the complaint is as follows: 

“ Wherefore plaintiff prays that the defendant may be de- 
clared and held to have acquired no title to the said bonds of the 
District of Columbia or to have purchased and received them sub- 
ject to the claim and right of this plaintiff and in trust for him as 
assignee in bankruptcy of the estate and effects of the said McDon- 
ald ; that the said defendants account to the plaintiff for the said 
bonds; that it may be ordered and decreed that the defendants de- 
liver to the plaintiff said bonds, and for such other and further re- 
lief as the ccurt may deem just and reasonable.” 

That this action was removed into this court by the defendant 
Elliott on the ground of citizenship. 

That at the time of the purchase of the said bonds by the firm of 
Riggs & Co., deponent, detendant Elliott, resided and had charge of 
the house of Riggs & Co. in the city of New York, and has ever 
since resided in said city. 

That the other defendants, together with George W. Riggs, de- 
ceased, at the time of said purchase resided in the city of Washing- 
ton and had charge of the house of said firm in Washington; where 
said purchase was made. 

That deponent never knew of the purchase of said bonds or of 
any of the matters alleged in said complaint or bill until on or 
about the eleventh day of April, 1884, when deponent was served 
with summons in another action growing out of the said pur- 

chase. 
154 That deponent was the only one of said defendants served 
with process herein. 


That subsequently and in the month of May, 1886, as depo- 


nent is informed and believes, the defendant Kieckhoefer applied 
to this court for leave to appear and defend herein, which said ap- 
plication was granted, and said Kieckhoefer appeared herein by 
counsel and demurred to said bill. od 

That thereupon said demurrer of said Kieckhoefer was argued 
and was by Mr. Justice Wallace, of this court, sustained, and there- 
upon an order, a copy of which is hereto annexed and marked “A,” 
was entered herein. 

That said Kieckhoefer is a Surviving partner of said firm of Ri 
& Co. and was made one of the parties to this action, and cory ~: 
ponent is informed and advised by counsel that said Kieckhoefer is 
a necessary and proper party to this action. 

That the appearance in this action of said Kieckhoefer and the 
filing and sustaining of the demurrer of said Kieckhoefer and the 
entry of said order dismissing the bill as to said Kieckhoefer were 
all subsequent to and long after the filing of the answer of the de- 
fendant Elliott herein. : 

That none of the other parties have appeared or have been served 
with process in this action. , 

That deponent is informed and believes that the plaintiff herein 
has not filed any amended bill as allowed by said order hereto an- 
nexed, and that deponent is advised that the said bill is dismissed 

as to said Kieckhoefer. 3 
155 Deponent further says that a motion for leave to withcraw 
his answer and demur was made on his behalf, and that said 
motion was denied by Mr. Justice Wheeler on the 21st day of March, 
1887. . 

That deponent is informed by counsel and verily believes that 
unless leave to file a supplemental answer setting forth the appear- 
ance and dewurrer of said defendant Kieckhoefer and the sustaining 
of said demurrer as to Kieckhoefer, that he may be precluded, upon 
the trial hereof, of offering evidence of the same or of any advantage 
that may arise to him from such proceedings, all of which were 
subsequent to the filing of the answer of the deponent herein. 


OHN ELLIOTT. 


Sworn to before me this 26th day of March, 1887. 
[NOTARIAL SEAL. ] JOHN M. PHILBIN, 
Notary Public, N. ¥. Co. 
156 "4" 
U. 8. Circuit Court, Southern District of New York. 


Tuomas J. Puscps, Assignee, } 
v8. 


Soun Exxiorr, CHartes C. Grover, Toomas Hype, } In Equity. 


and Apo.tpnuus T. KrecKHoeEFER, Surviving Partners 
of the Firm of Riggs & Co. 


To the bill filed by plaintiff in the above-entitled action Adolphus 
T. Kieckhoefer, one of the defendants, appearing by special leave 
9—1588: 
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of this court first had and obtained, demurred; and thereafter, to 
wit, on the 19th day of October, 1886, the cause having been brought 
on for argument upon said demurrer before me, now, after hearing 
Edwin B. Smith in support of the demurrer and L. Laflin Kellogg 
and H. B. Titus in opposition thereto, it is— | 

Ordered that said demurrer be, and the same hereby is, sustained, 
with costs, with leave, however, to the piaintiff to move for permission 


- to file an amended bill before the January rule day, to wit, the first 


Monday of the said month, and in default of such permission being 
sought and obtained and said amended bill filed before the 
157 January ruel day, to wit, the first Monday, that said bill be, 
and the same hereby is, dismissed with custs as to said Kieck- 
hoefer. 
Dated N. Y., November 17th, 1886. 
(Signed) WM. J. WALLACE. 


158 Circuit Court of the United States for the Southern District 
of New York. 


ag’st 


Tuomas J. PHELPs, Assignee, ! 
Joun Exnsiotr and Others, Surviving Partners of Riggs & Co. 


State OF New YORK, ss: 
City and County of New York, j~* 


R. Dunean Harris, being duly sworn, deposes and says that he is 
the attorney for the defendant Elliott in this action. 

That the action was brought on or about the second day of Au- 
gust, one thousand eight hundred and eighty-four. 

That the defendant Elliott was alone served with process in this 
action and appeared herein and filed bis answer. 

That subsequently and on or about the Ist day of May, 1886, 
Adolphus 'T. Kieckhoefer, one of the defendants named in the bill 
herein, obtained leave to appear herein, and after said leave was 
granted on or about the 20th day of June, 1886, filed a demurrer to 
said bill. 

That said demurrer, upon argument, was sustained and a 

159 decree or order entered herein sustaining said demurrer of 

said Kieckhoefer with costs, with leave to the plaintiff to 

move for permission to file an amended bill before the January rule 

day, to wit, the first Monday of said month, and in default of such 

permission being sought and obtained that said bill be dismissed 
with costs as to said Kieckhoefer. 

That subsequently and in the month of December, 1£86, a motion 
was made by the attorney of said Kieckhoefer to resettle the said 
order sustaining the demurrer so as to dismiss the said bill, unless 
amended, out of court. 

That deponent is informed and believes that said motion to resettle 
said order was argued in the January term before Mr. Justice Wal- 
lace, and that thereupon said justice took the matter under advise 


GEORGE ELLIOTT ET AI.., &C. 


ment and on the 25th day of January, 1887, filed an opinion thereon, 
in which he refused to resettle or change said order. 

That an order has been entered denying said motion to resettle 
or change said order, and that deponent did not kuow of the filing 
of the opinion of Judge Wallace on said motion until Friday, Janu- 
ary 28th last past. 

That an application was made on behalf of said Elliott for leave 
to withdraw his answer and demurrer, which has been denied. 

That the appearance of said Kieckhoefer herein and the filing of 

his demurrer and the entry of the said order sustaining the 
160 same have all occurred long since the filing by said Elliott 
of his amended answer herein. 

That deponent is advised by counsel that under the 53 equity 
rv'e the defendant Elliott may be deprived of his right to urge the 
absence of Kieckhoefer and the proceedings on behalf of Kieckhoefer 
herein unless leave be granted to said defendant Elliott to set up 
tle said proceedings by supplemental answer. 

R. D. HARRIS. 


Sworn to before me this 26th day of March, 1887. 


[NOTARY’S SEAL. ] JOHN M. PHILBIN, 
Notary Public, N. Y. Co. 


161 Circuit Court of the United States, Southern District of New 
York. 


Tuomas J. Puerps, Assignee, 
against 
Joun Etnrorr, CHarves C. Grover, Taomas Hype, and Apot- 
pHus T. KieckHoerer, Surviving Partners of Riggs & Co. 


The supplemental answer of John Elliott, one of the defendants 
herein, respectively shows and alleges as follows: 

First. That on or about the first day of May, 1886, Adolphus T. 
Kieckhoefer, one of the defendants’ named in the bill of complaint 
herein, obtained leave from the court to appear herein, and there- 
after and on or about the twentieth day of June, 1886, duly filed a 
demurrer to the bill of complaint herein. 

That thereafter, upon due notice and after argument, a decree of 
this court was entered herein sustaining said demurrer of said de- 
fendant Kieckhoefer, with costs, with leave to the plaintiff herein to 
move for permission to file an amended bill of complaint before the 
January rule day, to wit, the first Monday of January, 1887, and in 
default of such permission being sought and obtained that said bill 
of complaint herein be dismissed with costs as to said Kieckhoefer. 

That the said plaintiff has not sought nor obtained permission to 

file an amended bill of complaint, and said bill of complaint 
162 has not been amended, although the time fixed by said order 
or decree within which said permission should be sought and 


obtained has already expired. 
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That said decree or order so dismissing said bill as to said defend- 
ant Kieckhoefer, and so filed and entered herein as aforesaid, is un- 
reversed and unappealed from, and is now in full force and effect. 

That all of the proceedings heretofore mentioned, namely, the 
application and leave of the defendant Kieckhoefer to appear herein, 
the filing of the demurrer to the complaint by him, the argument 
and sustaining of the said demurrer as to said Kieckhoefer, and the 
entry of the said decree or order dismissing the bill as to said Kieck- 
hoefer, have all occurred long subsequent to the filing of the sepa- 
rate amended answer of the defendant John Elliott herein, and this 
defendant craves leave to refer to the said order allowing said 
Kieckhoefer to appear and to his said demurrer and to the said order 
or decree sustaining the same, as the same appear on the files of this 
court, in the same manner and with like effect as if the same were 
set forth at large. 

And said defendant alleges and insists that by reason of the prem- 
ises this suit cannot be maintained by the plaintiff on account of 
the want of a proper and necessary party defendant, to wit, the said 
Kieckhoefer; and he claims the same benefit thereof by this his 
supplemental answer as if the same were specially pleaded in bar of 

said bill of complaint. 
163 And said defendant further alleges and insists that the said 
decree dismissing said bill as to said defendant Kieckhoefer 
enures to the benefit of this defendant, and is a bar to the maintai- 
nance of this suit by the plaintiff against this defendant, and he 
claims the same benefit thereof by this his supplemental answer as 
if the same were specially pleaded to said bill of complaint. 
Wherefore he prays that he, the said defendant, may be dismissed 


with his costs. 
R. D. HARRIS, 
Sol’r for Def’t E lliott. 
Strate or New York, ; | 
City and County of New York, { **: 


John Elliott, of said city, being duly sworn, doth depose and say 
that he is one of the defendants in this action; that he has read the 
aforegoing supplemental answer and knows the contents thereof ; 
that the same is true of his own knowledge, except as to those mat- 
ters which are therein stated to be alleged on information and be- 
lief, and that as to those matters he believes it to be true. 


JOHN ELLIOTT. 


Sworn to before me this 26 day of March, 1887. 
JOHN M. PHILBIN, - 
Notary Public, N. Y. Co. 


164 Endorsed : Circuit court of the United States, southern dis- 

trict of New York. Thomas J. Phelps, assignee, ag’st John 
Elliott and others. Supplemental answer of defendant John Elliott. 
R. D. Harris, sol. for def’d’t Elliott, 20 Exchange Place, New York 
city. 
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Further endorsed : In equity. Circuit court of the United States, 
southern district of New York. Thomas J. Phelps, assignee, against 
John Elliott and others. Notice of motion, affidavits, &c. R. D. 
Harris, sol. for def’t Elliott, 20 Exchange Place. Service of the 
within notice, affidavits, &c., admitted. Deuel & Willson, sol’rs 
- ee U.S. circuit court. Filed Apr. 2,1887. Timothy Griffith, 
clerk. 


165 At a circuit court of the United States for the southern dis- 
trict of New York, held at the Federal building, in the city of 
New York, on the first day of April, 1887. 
Present: Hon. Wm. J. Wallace, J. 


Tuomas J. PHE.ps, Assignee, 
against 
JoHN Extiotrt, CHarvtes C. Grover, THomas Hyper, and ApDoL- 
pnus T. KrecKHoerer, Defendants. 


A motion having been made for leave to the defendant Elliott to 
make and file a supplemental answer herein, and after hearing Wil- 
liam G. Choate, aa of counsel for defendant Elliott, in support of 
such motion, and H. B. Titus, Esq., in opposition thereto— 

Now, on motion of R. Duncan Harris, Esq., solicitor for defendant 
Elliott— 

It isordered that the motion be, and the same hereby is, granted, 
and that the defendant Elliott have leave to make and file a sup- 
plemental answer, a copy of which is annexed to the motion papers, 
within five days from the entry of this order. 

(Signed) WM. J. WALLACE. 


166 (Endorsed :) U.S. circuit court, southern district of New 

York. Thomas J. Phelps, assignee, ag’st John Elliott and 
others. Order allowing defendant Elliott to make and file supple- 
mental answer. R. D. Harris, sol’r for def’d’t Elliott, 20 Exchange 
Pl., New York city. (File-mark :) U.S.circuit court Filed Apr. 2, 
1887. Timothy Griffith, clerk. 


167 Circuit Court of the United States, Southern District of New 
York. 


Tuomas J. PHecps, Assignee, 
against 
Jonny Extiott, CHarR.tes C. Grover, THomas Hype, and Apot- 
pHus T. K1gcKHOEFER, Surviving Partners of Riggs & Co. 


The supplemental answer of John Elliott, one of the defendants 
herein, respectfully shews and alleges as follows : 

First. That on or about the first day of May, 1886, Adolphus T. 

' Kieckhoefer, one of the defendants named in the bill of complaint 

herein, obtained leave from the court to a herein, and there- 

after and on or about the twentieth day of June, 1886, duly filed a 

demurrer to the bill of complaint herein. 
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That thereafter, upon due notice and after argument, a decree of 
this court was entered herein sustaining said demurrer of said de- 
fendant Kieckhoefer, with costs, with leave to the plaintiff herein to 
move for permission to file an amended bill of complaint before the 
January rule day, to wit, the first Monday of January, 1887, and, 
in default’ of such permission being sought and obtained, the said 
bill of complain therein be dismissed with costs as to said Kieck- 

hoefer. 
168 That the said plaintiff has not sought nor obtained permis- 
sion to file an amended bill of complaint, and said bill of 
complaint has not been amended, although the time fixed by said 
order or decree within which said permission should be sought and 
obtained has already expired. 

That said decree or order so dismissing said bill as tosaid defend- 
ant Kieckhoefer and so filed and entered herein as aforesaid is un- 
reversed and unappealed from and is now in full force and effect. 

That all of the proceedings heretofore mentioned, namely, the ap- 
plication and leave of the defendant Kieckhvefer to appear herein, 
the filing of the demurrer to the complaint by him, the argument, 
and sustaining of the said demurrer as to said Kieckhoefer, and the 
entry of the said decree or order dismissing the bill as to said Kieck- 
hoefer, have all occur-ed long subsequent to the filing of the separate 
amended answer of the defendant John Elliott herein, and this de- 
fendant craves leave to refer to the said order allowing said Kieck- 
hoefer to appear and to his said demurrer and to the said order or 
decree sustaining the same as the same appear on the files of this 
court in the same manner and with like effect as if the same were 
set forth at large. 

And said defendant alleges and insists that by reason of the prem- 
ises this suit cannot be maintained by the plaintiff on account of the 

want of a proper and necessary party defendant, to wit, the 
169 ~~ said Kieckhoefer, and he claims the same benefit thereof by 

this his supplemental answer as if the same were especially 
pleaded in bar of said bill of complaint. 

And said defendant further alleges and insists that the said decree 
dismissing said bill as to said defendant Kieckhoefer enures to the 
benefit of this defendant and is a bar to the maintainance of this 
suit by the plaintiff against this defendant, and he claims the same 
benefit thereof by this his supplemental answer as if the same were 
specially pleaded to said bill of complaint. 

Wherefore he prays that he, the said defendant, may be dismissed 


with his costs. 
R. D. HARRIS, 
- Sol. for D’f’nt Elliott. 


STATE OF New YORK, \ 
City and County of New York, 


John Elliott, of said city, being duly sworn, doth depose and say 
that he is one of the defendants in this action; that he has read the 
aforegoing supplemental answer and knows ‘the contents thereof ; 
that the same is true of his own knowledge except as to those mat- 
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ters which are therein stated to be alleged on information and be- 
lief, and that as to those matters he believes it to be true. 
JOHN ELLIOTT. 


Sworn to before me this 5th day of April, 1887. 
[SEAL. ] : _ JOHN M. PHILBIN, 
Notary Public, 21, N. Y: Co. 


170 (Endorsed :) Circuit court of the United States, southern 

district of New York. Thomas J. Phelps, assignee, ag’st John 
Elliott and others. Supplemehtal answer of defendant, John Elliott. 
R. D. Harris, sol’r for def’d’t Elliott, 20 Exchange Place, New York 
city. U.S. cireuit court. Filed Apr. 6, 1887. Timothy Griffith, 
clerk. 80c. 


171 U. S. Circuit Court, So. Dist. of New York. 


Tuomas J. PHerps, Assignee, 


v. brs Equity. 


JoHn EL viorr. 


A supplemental answer having been filed on the 6th of April 
inst., alleging that this suit cannot be maintained for want of a 
yroper and necessary party defendant, now, on motion of Deuel & 
Willson, complainant’s solicitors, it is— 

Ordered that the cause be set down for argument upon defend- 
ant’s objection for want of parties. 

Dated New York, April 15, 1887. 


172 At a stated term of the circuit court of the United States 
of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on , the — day of June, in the year of our Lord 
one thousand eight hundred and eighty-seven. 
Present: The Honorable William J. Wallace, circuit judge. 


Tuomas J. PHELPs, Assignee, 
v8. 
Joun Exviotr, Tuomas Hype, Cuaries C. Grover, >In Equity. 
and Apo.tpHis T. KIECKHOEFER, Surviving Partners 
of Riggs & Co. 


An order having heretofore been granted herein whereby the 
defendant was permitted to file a supplemental answer alleging the 
want of a proper and necessary party defendant, without the court 
passing upon the question of the sufficiency of said answer, and the 
plaintiff having set down the cause for hearing upon that objection 
only, now, upon consideration thereof, it is— 

Ordered that the hearing upon said objection be postponed to the 

final hearing of the cause, to be then heard in manner and 
173 — effect as if heard and determined in advance of final hearing 
and without prejudice to either party by reason of said post- 


ponement. 
WM. J. WALLACE. 
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(Endorsed :) U. S. circuit court, south. dist. N. Y. Thomas J. 
Phelps vs. John Elliott. Order postponing hearing on defendant’s 
objection for want of parties to final hearing of cause. U.S. circuit 
court. Filed Jun- 8, 1887. Timothy Griffith, clerk. 


174 - U. S. Circuit Court, So. Dist. of New York. 


PHELPS 


v. t In Equity. 


ELLIorTTr. 
The facts set forth in defendant’s supplemental answer hereto are 


hereby admitted. 
DEUEL & WILLSON, 
Sol’rs for PUff. 
New York, January 21, 1888. 


(Endorsed :) U.S. circuit court, so. dist. of New York. Phelps v. 
Elliott. Equity. Admission of facts set forth in defendant’s sup- 
plemental answer. Deuel & Willson, sol’rs for pl’ffs. R. D. Harris, 
sol. for def’t. U.S. circuit court. Filed Jan. 23, 1888. Timothy 
Griffith, clerk. 


[Seal of U. S. Circuit Court, South. Dist. New York. ] 
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a RULES OF PRACTICE 
SUPREME COURT 


DISTRICT OF COLUMBIA. 


Admission to the Bar. 


1. All applications for admission to the bar shall be made to the 
court in general term. Applicants for admission who have been 
admitted to practice law in the supreme court of anv State or Ter- 
ritory, may, Upon satisfactory evidence of good moral character, and 
after examination as to fitness, or, in the discretion of the court 
without such examination, be admitted to the bar; provided the 
members of the bar of this court.are admitted to the bar of the 
highest court of such State or Territory upon the same terms. 

No student shall be admitted until after such examination and 
proof of good moral character, and that he has studied at least three 
years under the direction of some competent attorney. Diligent 
study in any law school shall, to the extent thereof, be computed as 
part of said three years. 

Applicants for admission to the bar must take the subjoined 


OATH OF ATTORNEYS. 


I, , do solemnly (affirm) (swear) that I will demean 
myself, as an attorney and counselor of this court, uprightly and 
according to law; and that I will support the Constitution of the 
United States. 


Terms of the Court. 


'2. The GENERAL TERM— 
Ist MonpAy oF JANUARY. 
3d Monpay OF APRIL. 
4th Monpay or SEPTEMBER. 


177 The CIRCUIT COURT— 
4th Monpay or JANUARY. 
2d Monpay or May—Which term shall not continue 
beyond the 3d Saturday in July, except to finish 
a pending trial. 
3d MonpDAyY OF OCTOBER. 
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The DISTRICT COURT— 
lst MonDAY OF JUNE. 
Ist Monpay OF DECEMBER. 


The CRIMINAL COURT— 
Ist Monpay oF MARCH. 
3d MONDAY OF JUNE. 
lst Monpay or DECEMBER. 


The SPECIAL TERM—1st Tvespay of every month save Aueust, 
in which month there is no court. 


Return, Appearance, or Rule Day. 


3. The first Tuesday of every month, save of August, shall be the 
return-day of process, appearance day of parties, and the day on 
which rules or orders may be made in the clerk’s office to speed 
any cause depending inthe court. And the term return-day, a - 
ance-day, or rule-day, always designates the first Tuesday of the 
month to whieh it relates. 


Interlocutory Orders. 


4. At Chambers—When an order is obtained from a judge at 
chambers, it is not presumed to be known to the opposite party 
without previous actual notice of the application. ; 


Rule-Book. 


5. A record-book shall be kept in the clerk’s office, to be called 
the rule-book, in which the clerk shall cause to be entered every 
interlocutory motion, rule, order, or step made or taken in a cause 
preparatory to its trial on the merits, except such as shall be made 
in special or general term, which are to be entered in the minutes 
of the court. 


Minutes. 


6. The minutes of the court are, in effect, a journal of its pa 
ings while sitting, entered or recorded in due legal form by the clerk, 
and signed by the justice or justices presiding. 


178 Amendments. 


7. In any stage of a cause, all such amendments may be made as 
may be necessary for the purpose of determining, in the existing 
suit, the real question in controversy between the parties, whether 
the defect or error be that of the party applying to amend or not. 


Commencement of Suit. 


8. Every civil action shall be commenced by filing in the clerk’s 
office a libel of information, bill, petition, or declaration, as the case 
may be, and in case of appeal from a justice of the peace, justice’s 
papers and a transcript of his docket shall be filed on making the 
deposit required by law, or without such deposit, apon an order of 
the court or of one of the justices; whereupon the clerk shall im- 
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mediately enter the case upon the ee docket, in the order of 
such filing, and number it accordingly. 


Causes of Action—what included. 


9. The plaintiff may include in his declaration all the causes of 
action of the same nature he has against the defendant, but must 
state each distinct cause of action in a separate eount. 

10. The declaration in an action by husband and wife may in- 
clude all the causes of action they jointly have against the defend- 
ant, of the same nature, but must state each distinct cause of action 
in a separate count; in which case, should either plaintiff die pend- 
ing the suit, it will abate as to such cause of action only as does not 
survive. 

11. Where money is payable by two or more persons jointly, or 
jointly and severally, as hy joint obligors, covenantors, makers, 
drawers, or indorsers, all or any of the parties by whom the money 
is payable may be included in the same declaration, at the option of 
the plaintiff. (14 Stats., 405, § 20.) 


Bjectment. 


12. In ejectment, the declaration shall be in the name of the real 
party in interest against the party claiming to own or be possessed 
of the land at the commencement of the suit, and the declaration 
shall specifically set forth the nature and extent of the estate claimed 
by the plaintiff in the premises. 

Under separate counts, the plaintiff may unite in his declaration 
an action of ejectment and an action for mesne profits. And in no 
action for mesne profits shall proof of possession be required of the 

plaintiff. 
179 13. When the suit is against a tenant, by a plaintiff claiming 
adversely to the tenant’s landlord, he may be admitted to de- 
fend with, or instead of, the tenant, and any other person not named 
in the declaration may be allowed to defend, on filing an affidavit 
showing that he is in possession of the land, either by himself or 
his tenant. 


Notice to Plead. 


14. A notice to plead shall be subscribed to every declaration, in 
the following form : . 


The defendant is to plead hereto on or before the first special term of the court oc- 
curring twenty days after service hereof, otherwise judgment. 


P. Q., Attorney for Plaintiff. 


Except this notice to plead subscribed to the declaration, no rule 
to plead or demand of plea shall be necessary. 


Process. 


15. The writ for compelling the defendant’s appearance shall be a 
summons in the following form : , 


ep 


rt 


é 
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Summons. 
Ivy THE SUPREME Court OF THE —— or CoLUMBIA, THE DAY OF ; 
is. 


A. B., plaintiff, 


vs. 
C. D., defendant. 


The President of the United States to the defendant, greeting : 


You are hereby commanded to appear in this court on the first day of its first special 
term, occurring twenty days after segvice of this writ on you, to answer the plaintiff’s 
suit, and show why he should not have judgment against you for the cause of action 
stated in his declaration. 

Witness , Chief-J ustice. 


At law, No. 


, Clerk. 


Said writ shail be returnable into the clerk’s office on or before 
the next rule-day occurring twenty days from the time of the issuing 
thereof. 


Attachment. 


16. Besides this summons, a writ of attachment and garnishment 
may be issued— 

Whenever the plaintiff, his agent or attorney, shall file in the 
clerk’s office, whether at the commencement or during the pend- 

ency of the suit, an affidavit, (supported by the testimony of 
180 one or more witnesses,) showing the grounds upon which he 

bases his action, and setting forth that the plaintiff has a just 
right to recover against the defendant what he claims in the decla- 
ration ; and also stating either— | 

1. That the defendant isa non-resident of the District ; or, 

2. That the defendant evades the service of ordinary process by 
—— himself or by withdrawing from the District tempora- 
rily; or, 

3. That he has removed, or is about to remove, some of his prop- 
erty from the District, so as to defeat just demands against him ; 

And shall also file his (the plaintiffs) undertaking, with sufficient 
surety or sureties, to be approved by the clerk, to make good all 
costs and damages which the defendant may sustain by reason of 
the wrongful suing out of the attachment. (14 Stats., 54.) 

The form of the plaintiff's undertaking may be as follows: 


In THE SUPREME CouRT OF THE DiIsTRICT OF COLUMBIA, THE DAY OF 


A. B., plaintiff, 
vs. 
C. D., defendant. 


The plaintiff, and , his surety, hereby undertake, for themselves and each 
of them, their and each of their heirs, executors, and administrators, to make good 
all costs and damages which the defendant may sustair bv renson of the wrongful 
suing out of the attachment this day issued against said defendant. 


When the said affidavits and undertaking have been filed in the 
clerk’s office, the clerk shall issue the writ of attachment and gar- 
nishment as follows: 


hac law, No. 


AN AAC EB NS CN NLS AOE AC Ee NER A a 
. ’ - ” as a, i tai, aa liniien: — . 
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Form of writ. 
In THE SuPREME Court oF THE District oF COLUMBIA, THE DAYOF  , 
A. B., plaintiff, 
vs. Atlaw, No. . - - a 
C. D., defendant. 
The President of the United States to the marshal for said District, greeting : 
You are hereby commanded to attach, seize, and take into your custody the de- 
fendant’s lands, goods, chattels, and credits which shall be found in this District, to 
the value of $ , the amount of the plaintiff's demand against the defendant, as - 
shown by his affidavit, duly supported and filed, and claimed in his declaration; and 
the further sum of $ , for the costs and charges which may accrue in the 


181 premises, and the same, so attached, safely keep, subject to the orders of, the 

court, unless the defendant deliver to you, to be filed herewith, his undertaking, 
with sufficient surety or sureties to satisfy and pay the final judgment of the court 
against him. And, should you attach the defendant's goods, chattels, or credits in 
the possession of any other person, warn him to appear before said court, at its first 
special term after service of this writ on him, to show cause why said goods, chattels, 
and credits so attached should not be condemned, and execution thereof made. 


Witness , Chief-J ustice. 
, Clerk. 
Form of defendant's undertaking. 
In THE SuPREME Court OF THE District or COLUMBIA, THE DAY OF : 
18 
A. B., plaintiff, ) 
vs. > At law, No. 

C. D., defendant. ) 

The defendant and , his surety, hereby undertake, for themselves and each 


of them, their and each of their heirs, executors, and administrators, to satisfy and 
pay the final judgment of the court against them, in consideration of the discharge 
from the custedy of the marshal of the thing seized by him upen the attachment 
sued out against said defendant on the day of 18 ,in the above-entitled 
cause. ° 


In all cases of attachment, the plaintiff may exhibit interroga- 
tories in writing to the garnishee, concerning the property of the 
defendant in his possession or charge, or by him due or owing at 
the time of serving such writ of attachment, or at any other time, 
and the garnishee shall file his answer under oath to such inter- 
rogatories within ten days from the date of the service of such in- 
terrogatories upon him. 

And if such garnishee shall neglect or refuse so to do, then, at 
the time of rendering judgment against the defendant, when he has 
been summoned, or after due notice by publication, when he has 
been returned not to be found, the court shall adjudge that he has 
in his possession property of the defendant to an amount sufficient 
to pay the debt, interests, and damages of the plaintiff, and custs; 
and execution shall issue, as in other cases of condemnation of prop- 
erty or credits in the hands of garnishees, provided that a copy of 
this rule be served with such interrogatories. 

And if it shall appear from the garnishee’s answers to interroga- 
tories, or by verdict of a jury, that he hms in his possession goods 
or credits of the defendant, then, at the time of rendering judgment 
against the defendant, or after due publication against him, as 


- 


‘= 


—  replevied, being the same described in the declaration. 
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aforesaid, judgment may be rendered condemning said prop- 
erty, or credits, and execution may issue thereon, as in other 
cases of condemnation. 


Form of interrogatories to be answered by the garnishee. 


1. Whether he is, or was, at the time of the garnishment, indebted to the defend- 
ant? If so, how, and in what amount? 

2. Whether he has now, or had at the time of serving the notice, or has had at any 
time between the date of service and the time of answering, any goods, chattels, or 
credits of the defendant? . 

3. Whether there are, to his knowledge or belief, any, and what, goods, chatte 
or credits of the defendant in the possession or under the control of any other, 
what, person ? 


And such other interrogatories as the ougeans may think proper 
to propound within the limits of this rule. 


Attachment for rent. 


17. In case a landlord files his declaration to recover rent, he 
may sue out an attacliment at the time of filing said declaration, or 
afterward, pending the suit, to enforce his lien upon such of his 
tenant’s personal chattels upon the premises as are subject to exe- 
cution for debt; but the clerk shall not issue this attachment unless 
the plaintiff file in his office, as a step in his action, an affidavit to 
the effect— - 

That the rent claimed is due and unpaid ; or, if not due, that the 
defendant is about to remove or sel] all or some of said chattels. 

Thereupon the clerk shall issue a writ of attachment, as follows: 


Form of writ of attachment and garnishment for rent. 
In THE SuPREME CouRT OF THE District oF COLUMBIA, THE DAY OF 
ae 


A. B., plaintiff, 
vs. ; At law, No. 
C. D., defendant. 


T he President of the United States to the marshal for said District, greeting : 


You are hereby commanded to attach, seize, and take into your custody, such of the 
defendant’s personal chattels as are subject to the plaintiff's lien for rent of the premises 
held by the defendant as plaintiffs tenant, to the value of $ , the amount of the 
plaintiff's demand against the defendant for said rent, as shown by the plaintiff's affi- 
davit in the cause, and as claimed in bis declaration. And should you attach said 
chattels in the hands of any other person, warn him to appear before said court, at its 
first special term after service of this writ on him, to show cause why said chattels, 
so attached, should not be condemned towards satisfaction of the plaintiffs demand. 

Witness —— , Chief-Justice 


, Clerk. 
183 Writ of replevin. 


18. At the time of filing his declaration in replevin, the plaintiff, 
his agent, or attorney, must file an affidavit, sworn to before the 
clerk, stating— 

lst. That, according to affiant’s information and belief, the plain- 
tiff is entitled to recover pussession of the chattels proposed to be 
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2d. That the defendant has seized and detains, or detains the 


same. 
3d. That said chattels were not subject to such seizure or detention, 
and were not taken upon any writ of replevin. 
The plaintiff shall also, at the same time, enter into an under- 
taking, with surety approved by the clerk, in the following form: 


In THE SuPREME Court OF THE DISTRICT OF COLUMBIA, THE DAY OF 
A. B., plaintiff, 


v8. 
C. D., defendant. 


The plaintiff, and , his surety, appear, and submitting to the jurisdiction 
of the court, hereby undertake for themselves and each of them, their snd each of 
their heirs, executors, and administrators, to abide by and perform the judgment of 
the court in the premises, which judgment may be rendered against all the parties 
whose names are hereto affixed. 


ha law, No. 


Upon filing said undertaking, the clerk shall issue a writ of re- 
plevin, as follows: 
Form of writ of replevin. 


In THE SUPREME CouRT OF THE DISTRICT OF COLUMBIA, THE 


A. B., plaintiff, 


fa law, No. 


vs. 
C. D., defendant, 
The President of the United States to the marshal of said District, greeting : 


The plaintiff in this action having entered into an undertaking, with surety as 
meauleed by law, you are therefore hereby commanded to take the gouds and chattels 
claimed by the plaintiff, to wit, [describe them] from the defendant and deliver the 
same to the plaintiff. And warn the defendant to appear in said court, at the first 
special term thereof, occurring twenty days after service of this writ, and answer said 
action, and that if he make default in so doing, the plaintiff may proceed to judgment 
and execution. 
Witness , Chief-Justice of said court. 


— ——_,, Clerk. 
184 Special remedial writs. 


19. Motions or applications for special remedial writs, such as 
writs of quo warranto, mandamus, certiorari, supersedeas, &c., shall 
be heard by the Circuit or Criminal Court, or before one of the 
justices at chambers, or in special term; but not until a petition, 
verified by affidavit, and stating the grounds of the application, has 
been filed and docketed. But the justice to whom the applica- 
tion is made may order it to be heard in the general term in the 
first instance. Motions to quash, set aside, or dissolve any of said 
writs, may be heard in the same manner. By order of Court, May 
21, 1869. (See 1 Minutes of General Term, 370.) 

Proceedings to remove a justice of the peace must be commenced 
by filing and docketing, on the criminal side of the court, to be 
heard in the General Term, an information by the District Attorney, 
in the name of the United States, against the officer, setting forth the 
grounds of the complaint and supported by the affidavit of the 
relator or informer. 
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Service of process and relurn. 


20. By marshal_—Every writ, process, or notice, issuing out of the 
clerk’s office of this court shall be served by the marshal for the 
District of Columbia or his deputy, if required, and the marsbal’s 
return shall be prima-facie evidence of the facts it states. 

Every writ issued out of the clerk’s office to require the defend- 
ant’s appearance to answer to an action shall be accompanied with 
a copy of the declaration and affidavit, if any, and of the notice 
thereto subscribed ; and the defendant shall served with said 
copies, and the marshal’s return shall show the fact. 

21. By Publication—Publication may be substituted for personal 
service of process upon any defendant who cannot be found, in suits 
for partition, divorce, by attachment, for the foreclosure of mort- 
gages and deeds of trust, and for the enforcement of mechanics’ 
liens, and all other liens against real or personal property, and in all 
actions at law or in equity which have for their immediate object the 
enforcement or establishment of any lawful right, claim, or demand to 
or against any real or personal property within the jurisdiction of 

the court. (Sec. 7, act 1867, ch. 64. 
185 No order for the substitution of publication for personal 
service shall be made until a summons for the defendant 
shal] have been issued and returned “ Not to be found.” 


Form of order. 


In such case the following is the form of the order of court which 
is to be published : 


In THe SuPREM«& CouRT oF THE DistTRIcT oF COLUMBIA, THE DAY OF . 


A. B., plaintiff, 
vs. jac law. [Inequity.] No. . 
C. D., defendant. 


On motion of the plaintiff, by Mr. , his attorney, it is ordered that the 
defendant cause his appearance to be entered herein on or before the first rule-day 
occurring forty days after this day, otherwise the cause will be proceeded with as in 
case of default. 

A true copy. Teste: 

— ——_, Clerk. 


Proof of publication. 


The evidence of the publication shall be an affidavit of the pub- 
lisher, accompanied by a copy of the order as published, which affi- 
davit shall state how many and at what times the order was inserted 


in the paper. 


Issues of Fact Agreed. 


22. After return of service of the declaration and summons, if the 
parties to the action are agreed as to any matter or matters of fact 
to be decided between them, they may state the same for trial in an 
issue in the following form: 

11—1588 
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In THE SUPREME CouRT OF THE DistRICT OF COLUMBIA, THE DAY OF ’ 
187 
A. B., plaintiff, 
v8. : fac law, No. 
C. D., defendant. 


The affirms, and the denies that [here state the question or ques- 
a of fact to be tried.] And the court orders that the said question shall be tried by 
The parties may agree in writing, if they please, that, upon the 
finding of the jury upon such issue, in the affirmative or negative, a 
sui of money fixed by them, or to be ascertained by the jury upon 
a question inserted in the issue for that purpose, shall be paid 
186 _—iby one of the parties to the other with or without costs; and 
judgment shall be entered accordingly, unless otherwise 
agreed, or unless the court or a judge shall otherwise order, for the 
purpose of giving either party an opportunity for moving to set 
aside the verdict, or for a new trial. 
The proceedings upon such issue shall be entered of record upon 
the minutes of the court, and the judgment shall have the same 
effect as any other judgment. 


Issue of Law Agreed. 


23. After service of the summons and declaration, and before 
judgment, the parties may, with the assent of the court, make a 
special case for the opinion of the court, without any pleadings sub- 
sequent to the declaration. | 

Jpon the decision of every such special case, the successful party 
shall have judgment, including costs, unless the agreement other- 
wise direct. 


Pleading. 
Order of pleading. 


24. The order of pleading shall be: 

. To the jurisdiction. 

. To the disability of the plaintiff. 

. To the disability of the ifendant | Abatement 
. To the declaration. 


In bar. 


Oe CO DO 


Signature of pleadings. 


25. ‘Every pleading shall be signed by the party or by counsel ; 
showing, in this way, whether the party appears in person or by 
an attorney, and not by stating the fact in the body of pleading. 


Time of pleading. 


26. If the defendant appear, he shall demur or plead, and serve 
a copy of his pleading upon the opposite party on or before the 
first day of the special term of the court occurring twenty days after 
service of the process, otherwise the plaintiff may have judgment 


‘ 
* oe 
a 
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by default. And a copy of every plea and of every subsequent 
pleading shall be-served, by the party filing it, on the opposite party 
or his attorney, at the time of filing it. 


Enlarging time of pleading. 


27. Upon application of either party, for good cause shown, the 
court may enlarge the time of pleading, and may excuse a failure 
to plead within the prescribed time. 


187 Declaration. 


28. The declaration shall state only the substantive facts neces- 
sary to constitute the cause of action, without unnecessary verbiage, 
and with substantial certainty. 


Plea. 


29. Every plea shall set forth the true defense upon which the 
defendant supposes he may defeat the plaintiff’s action. It may 


deny all, or any particular material allegation, of the declaration, | 


or it may confess and avoid; and so of the replication as to the 
plea. 

30. No formal conclusion or prayer for judgment shall be neces- 
sary in any pleading. 


Replication, &e. 


31. After the plea filed and served, the plaintiff shall reply, and 
after replication filed, the defendant shall rejoin, and so on till issue 
is joined, within ten days after the last pleading filed, excluding 
the day of such filing; otherwise, on motion and notice thereof the 
suit may be dismissed, or judgment taken by default, according as 
the failure is by the plaintiff or defendant. 


New assignment. 


32. One new assignment only shall be pieaded to any number of 
pleas to the same action ; and such new assignment shall be con- 
sistent with, and confined to, the particulars delivered in the action, 
if any, and shall state that the plaintiff proceeds for causes of action 
different from those which the plea professes to justify, or for an 
excess over and above what all the defengas set up in such plea 
justify, or both. 


Joinder in issue. 


33. The joinder in issue may be— 


The plaintiff joins issue upon the defendant's first plea. 
The defendant joins issue upon the plaintiff's replication to the first plea. 


And this form of joinder shall be deemed to be a denial of the 


substance of the pleading to which it relates, and an issue thereon. — 


om 
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188 Demurrer. 


a The form of a demurrer shall be as follows, or to the like 
effect : 


The defendant says that the declaration is bad in substance. 


And in the margin thereof some substantial matter of law intended 
to be argued shall be stated, and a demurrer without such statement 
or a frivolous statement, may be set aside by a judge at chambers, or 
by the court, and leave given to enter judgment as for want of plea. 


Joinder in demurrer. 


35. The form of a joinder in demurrer shall be as follows, or to 
the like effect : 


The plaintiff says that the declaration is good in substance. 


Plea after last Continuance. 


36. If a matter of defense has arisen since the last pleading filed, 
the party may plead the same instead of his former defense. 


Form of such plea, 


In THE SUPREME CouRT OF THE DisTRICT OF COLUMBIA, THE DAY OF . 
18 
A. B., plaintiff, 
v8. At law, No. 
C. D., defendant. 


The defendant says that after the alleged claim accrued, and after the last pleadin 
in this action, that is to say, on the day of , 18 , the plaintiff by deed 
[or otherwise, as the law may permit] released the defendant from the said alleged 
claim. 


Unless the court or a judge otherwise order, the plea must be ac- 
companied with an affidavit of the truth of it, which may be in the 
following form : 


IN THE SUPREME CouRT OF THE District oF COLUMBIA, THE DAY OF 
18 . 


A. B., plaintiff, 
v8. At law, No. 
C. D., defendant. 


The defendant makes oath and says that the plea hereunto annexed is true in sub- 
stance and fact. 


37. The plaintiff shall reply within five days after service of the 
plea upon him ; and the defendant shall rejoin within two days after 
service of the replication ; otherwise, judgment. 


189 Agreed Case after Issue Joined. 


38. After issue joined, the parties may, by consent of the court, 
state the facts in a special case for the opinion of the court, and judg- 
ment shall be entered for the plaintiff or defendant according to the 
decision of the court. 


—— 
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Notice to admit Documents. 


39. Either party may call on the other party by notice to admit 
any document, saving all just exceptions. In case of neglect or re- 
fusal to admit, the cost of proving the document shall be paid by the 
party so neglecting or refusing, whatever the result of the cause may 
be, unless at the trial the judge certify that the refusal to admit was 
reasonable. 

The following shall be the form of a notice to admit: 


In tHE Supreme Court or THE District or CoLUMBIA. 
A. B., plaintiff, 


v8. 
C. D., defendant. 


Take notice that the plaintiff [defendant] in this cause proposes to adduce in evi- 
dence on the trial thereof the several documents hereunder specified, and that the 
sane may be inspected by the defendant, [plaintiff,] his attorney, or agent, at 

, on the day of , 18 -, between the hours of and =——é«;;:« and 
that the said defendant [ plaintif{] will be required to admit that such of said docu- 
ments as are herein specified to be originals were respectively written, signed, or exe- 
cuted as they purport respectively to have been; that such as are specified as copies 
are true copies; and such documents as are stated to have been served, sent, or deliv- 
ered, were so served, sent, or delivered, respectively; saving all just exceptions to the 
admissibility of all such documents as evidence in this cause. 


Dated this day of , 18 
, Attorney for Plaintiff. 


At law, No. 


To Mr. , Attorney for Defendant. 
ORIGINALS. 
Decription of documents. | Date. 
| 
i 
190 COPIES. 


mre Original or duplicate served, sent, or de- 
Description of documents. Date. livered; when, how, and by whom. 


If the party to whom the notice is addressed make the admission, 
it may be endorsed on or subscribed to the notice, as follows: 


I consent to make the admission required in the within notice. 
[January , 18 
, Plaintiff's [ Defendant's] Attorney or Agent. 


I consent to admit the documents numbered 1, 2, 3, 4, in the within notice, 
[January  ,18 
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If the admission be special, it may be made in a separate paper, as 
follows: 
In THE SUPREME CovuRT OF THE DISTRICT OF COLUMBIA, THE DAY OF , 


A. B., plaintiff, 
vs. hac law, No. 
C. D., defendant. 


I do hereby, as the attorney [agent] for the above-mentioned defendant enya 
agree to admit in evidence, on the trial of the cause, the paper writing hereto an- 
nexed, marked A, as and to be a true copy of [state of what, but more fully than in the 
notice ;] and Ido also hereby agree, as such attorney, to admit in evidence on such 
trial the paper writing hereto annexed, and marked B, as and to be a true copy, &c. 


Production of Books and Writings. 


40. A party to an action at law, having in his possession or power 
books or writings containing evidence pertinent to the issue, may be 


required by order of the court to produce the same on the trial, on. 


motion and due notice thereof being given, in cases and under cir- 
cumstances where parties might be compelled to produce the same 
by the ordinary rules of proceeding in chancery. 

The motion must be made in writing, filed in the cause, and it 
must set forth a descriptive list of the books and writings to be pro- 
duced. 

If the court order the production of the books and writings 

specified in the motion, a copy of the order and list, made by 
191 the clerk, and duly certified, shall be served on the party in 

question two days before the day on which he shall be required 
to produce the books and writings. 

It shall be deemed a compliance with the order to file the books 
and writings in the clerk’s office by the time therein specified. 

On application of the party served with the notice to the court, or 


to a judge in vacation, the time to comply with the order may be. 


enlarged. 
If a plaintiff fail to comply with such order, the court may, on 


motion, give the like judgment for the defendant as in case of non- 
sult. 

If a defendant fail tocomply, the court may, on motion, give judg- 
ment against him by default. (1789, ¢. 20, § 15.) 


Examination of Parties—Inspection of Documents. 


41. During the preparation of a suit, either party may have leave, 
on application to the court or one of the justices, upon reasonable 
notice, to examine his adversary, orally or by interrogatories, on oath 
or affirmation, before an examiner or commissioner of the court; but 
the answers obtained shall not be read on the trial, unless the party 
has died or become permanently sick. 

Either party may obtain leave, in like manner, to inspect material 
documents in the hands of his opponent, or to examine him, so as to 
discover whether such documents exist. 

The leave specified in the two last paragraphs must. be applied for, 
upon affidavit, showing the materiality of the expected disclosures or 


documents. 
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Notice of Trial. 


42. At any time after issue joined, and at least ten days before 
the sitting of the court at which the cause stands for judgment or 
trial, either party may give notice of trial. Z 


Form of notice of trial. 


In THE SuPREME Court oF THE DistRIcT OF COLUMBIA, THE DAY OF ; 
se . 


At law, No. 


A. B., plaintiff, 
Between | and 
C. D., defendant. 


Take notice that the issue joined in this cause will be tried at the next term of this 


court. 
P. Q., Attorney for Plaintiff. 
To Mr. P. D., Attorney for Defendant. 


192 Note of Issue. 


43. The party giving the notice of trial shall furnish the clerk, 
at least four days before the sitting of the court, with a note of the 
issue, containing— 

1. The title of the action; 

2. The names of the attorneys; and— 

3. The time when the last pleading was filed. 


Trial.Calendar. 


44. And the clerk shall thereupon enter the cause upon a calen- 
dar, according to the date of the issue. 

45. Any case may, by consent of the parties or their counsel, be 
placed on the trial-calendar at any time before the commencement 
of the trial term, or afterward, with the assent of the court. 

46. A case once placed on the trial-calendar, if not tried at the 
first term, shali stand for trial on the next trial-calendar, &c., accord- 
ing to the date of the issue, without any further notice or act of the 
parties. 

Issues—Before whom Tried. 


47. All issues of fact triable by a jury or by the court shall be 
tried before a single justice. 

When the trial is by jury, it shall be at a circuit court. 

When the trial is without jury, it shall be at the circuit court or 
at a special term. . 

Issues of law may be heard and determined at a circuit court or 
at a special term. Demurrers may be heard on any motion-day 
ufter five days’ notice. 


Consolidation of Causes. 


48. Before trial, separate actions brought by the same plaintiff 
against separate underwriters of the same risk or peril, or against 
makers and indorsers and acceptors of negotiable securities, or 
against joint and several obligors or covenantors, or cross-actions 
on matters of account, and the like, may be consolidated and tried 


together. 
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Verdict subject to opinion of court. 


59. When a verdict is taken subject to the opinion of the court, 
it shall be entered as follows: “ Upon their oath say they find in 
favor of the plaintiff; and that the money payable to him by the 
defendant is the suin of $ , [with interest from the day of  , 
18 ,| besides costs; if the court be of the opinion that he ought to 
recover against the defendant upon the facts submitted to us upon 
the trial, which facts were as follows: [State the facts found by the 
jury.| “ But upon these facts, if it be the opinion of the court that 
the plaintiff ought not to recover against the defendant, then we 
find in favor of the defendant.” 


Motions for a new trial. 


60. Motions for a new trial, which are designed to set aside a ver- 
dict and procure a new trial of a case, are of two kinds, to wit: 

1. Those which are grounded upon alleged error of law by the 
justice presiding, in his rulings during the trial, in admitting or 
excluding evidence, or in his instructions to the jury; these motions 
must be made upon a bill of exceptions, and are to be heard in the 
general term in the first instance. But the justice who tried the 
cause may, in his discretion, entertain a motion on exceptions taken 
at the trial to set aside the verdict for error in law. 

2. Those which are grounded upon the following and similar al- 
legations: 

(J.) That the party moving for the new trial had no notice and 
did not appear at the trial ; | 

(2.) Misbehavior of the successful party ; 

(3.) Misbehavior of the jury ; 

(4.) That the verdict is contrary to the evidence ; 
196 (5.) That the verdict is unreasonable or uncertain; 
(6.) That the verdict was obtained by surprise; 

(7.) That a new and material fact, unknown at the time of the 
trial, and not ascertainable by reasonable diligence by the party 
moving, has come to light since trial, and the like. 

These motions are addressed to the discretion of the justice pre- 
siding at the trial, and are not appealable. 

61. Every motion for a new trial shall be in writing, and shall 
state in separate paragraphs, successively numbered, the grounds 
upon which it is based; and it shall be entered on the minutes of 
the court on the day it is presented to the court. 

All motions for new trial must be made within four days after 
verdict. 

62. No mnotion for a new trial on a bill of exceptions shall sus- 

end the entry of judgment, or the issuing and levy of execution ; 
but a stay of execution shall be entered if the party making the 
motion shall within ten days after judgment execute and file in the 
cause an undertaking with one or more sureties to be approved by 
the court or a justice thereof, in the form provided for in Rule No. 
91 in cases of appeal; and the court may, upon cause shown and 
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notice, stay execution within the ten days and enlarge the time for 
filing the undertaking. 

No motion for a new trial for any other cause shall suspend the 
entering of judgment and issuing of execution, unless the party 
moving shall, within ten days after verdict, execute and file in the 
cause an undertaking, with one or more sureties to be approved by 
the court or a justice thereof, in the following or equivalent form : 


In THe Supreme Court or THe District or COLUMBIA, THE DAYoF ,18 , 


A. B.., plaintiff, 
rs. At law, No. =< 
C. D., defendant. 


The defendant, [ plaintif’,] having filed a motion for a new trial in this cause, and 
desiring to suspend the entry of judgment and the issuing and levy of execution on 
the verdict therein, and , his surety, for themselves and each of them, their 
and each of their heirs, executors, and administrators, appearing now and submitting 
themselves, by this undertaking, to the jurisdiction of the court, hereby undertake to 
abide by, perform, and pay its judgment in said cause, which may be entered against 
each of them on the overruling of said motion. 


Where the verdict is not for a specific sum of money, the amount 

and character of the security to be given to suspend the 

197 entry of judgment, as above, shall be determined by an order 
of any justice of the court. 

63. Upon the overruling of this motion judgment shall be entered 
up against the moving party and his surety, and execution shall 
issue thereon. : 

All motions for new trials, not heard and decided at the term at 
which the same shall have been made, siall be deemed to have been 
overruled, and shall be so entered on the proceedings of the last day 
of the term, unless the motion has been continued S special order 
of court. 


Exceptions. 


64. If a party proposes to have errors of law in the rulings or in- 
structions of the justice presiding reviewed, either in the general 
term or in the Supreme Court of the United States, he must, at the 
trial and before verdict, except to such rulings or instructions; and 
he may, at the time of taking exception, reduce the same to writing 
in a formal bill of exceptions, or the justice may enter the exception 
upon his minutes, and proceed with the trial, and afterwards settle 
the bill of exceptions; but, on the demand of the attorney of either 
party, the bill of exceptions shall be settled and signed before the 
jury retire. 


Time of settling exceptions. 


65. The bill of exceptions must be settled before the close of the 
term, which may be prolonged by adjournment in order to pre- 
pare it. 


How settled if counsel disagree. 


66. Every bill of exceptions shall be drawn up by the counsel of 
the party tendering it, and submitted to the counsel on the other 
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side; and if they cannot agree, it shall be settled by the justice who 
presided at the trial; and in that case, the justice shall be attended 
by the counsel on both sides, as he may direct. 


If not settled, new trial to be granted. he 


67. In case the judge is unable to settle the bill of exceptions, - 
and counsel cannot settle it by agreement, a new trial shall be 
granted. 


To be made part of record. 


68. In every case the fact of the settling and filing of the bill of 
exceptions, and that it is made part of the record, shall be noted on. 
the minutes of the court. 


198 Arrest of Judgment. 


69. If a motion for a new trial, under second paragraph of rule 
60, or a motion for a new trial on exceptions entertained by the 
judge who tried the case, under the first paragraph of Rule 60, be 
overruled, and the court decide that the verdict shall stand, then the 
party may move in arrest of judgment. 

This motion shall be made in writing, signed by counsel, and be 
made of record on the minutes of the court, and it shall state the 


reason or reasons relied upon in support of it. If several reasons be + 
assigned, they shall be set forth separately, and each shall be num- 
bered. | 


No motion in arrest of judgment shall suspend the entry of judg- 
ment, and issuing and levy of execution, unless a similar undertak- 
ing to that hereinbefore provided in the case of motions for a new 
trial be executed and filed by the party moving. In case the motion 
be overruled, the party moving may appeal to the general term, in ) 
which event he may further stay execution by executing and filing 4 
the undertaking prescribed in cases of appeals, which shall supersede 
the undertaking originally filed. 


Judgment. 


70. Whatever the cause of action may be, if the judgment be for 
the recovery of money, it shall be awarded generally, without any 


distinction of debt from damages—thus: “ it is considered that the 7 
plaintiff recover against the defendant $ , [with interest as afore- 

said,] being the money payable by him to the plaintiff by reason of 

the premises, and $ for his costs of suit, and that he have exe- 
cution thereof.” ! 


71. Judgment is for the plaintiff— 

(1.) On default of appearance by the defendant. 

(2.) On defendant’s confession, as by saying nothing, or by con- 
fession of errors. 

Or it is for the defendant— 

(1.) That the suit be discontinued. 

(2.) That the plaintiff be nonsuited. 
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Or for either party— 

(1.) On demurrer. 

(2.) On issue of “ No such record.” 
(3.) On verdict; or— 

(4.) On case agreed. 


199 Judgment by default. 


72. Generally.—If the defendant, served with copies of the dec- 
laration, notice to plead,and summons, fail to appear and plead, ac- 
cording to said notice, a judgment by default for non-appearance 
may be entered against him at the appearance term, by the circuit 
court or at special term ; which judgment may be set aside durin 
said appearance term, or within the first four days of the next tria 
term, upon the defendant’s offering a plea, verified by his affidavit, 
setting up a defense considered by the justice sufficient, if proved, 
to bar the action in whole or in part. 

73. In any action arising ex contractu, if the plaintiff or his agent 
shall have filed, at the time of bringing his action, an affidavit set- 
ting out distinctly his cause of action, and the sum he claims to be 
due, exclusive of all set-offs and just grounds of defense, and shall 
have served the defendant with copies of his declaration and of said 
affidavit, he shall be entitled to a judgment for the amount so 
claimed, with interest and costs, unless the defendant shall file, along 
with his plea, an aftidavit of defense denying the right of the plain- 
tiff as to the whole or some specified part of his claim, and specific- 
ally stating also, in precise and distinct terms, the grounds of his 
defense, which must be such as would, if true, be sufficient to defeat 
the plaintiff’s claim, in whole or in part. And where the defend- 
ant shall have acknowledged in his affidavit of defense his liability | 
for a part of the plaintiff’s claim, as aforesaid, the plaintiff, if he so 
elect, may have judgment entered in his favor for the amount so 
confessed to be } a 

74. If there are several defendants in an action ex contractu, judg- 
ment by default may be taken against such of them as fail to ap- 
pear, and the plaintiff may proceed to trial and judgment against 
the others. 

75. If the cause of action be an unliquidated sum of money 
claimed upon a contract, or for a wrong unconnected with contract, 
the court shall award an inquiry by the jury in attendance of the 
amount claimed in the following cases : 

(1.) If the defendant fail to plead to the declaration ; that is, makes, 
default. 

(2.) If he acknowledge the plaintiff’s demand to be just ; that is, 
confesses judgment. 

(3.) When his attorney declares that he has no instructions 
200 tosay anything in answer to the plaintiff, or in defense of his 
client. 

(4.) When a demurrer to the plaintiff's declaration is overruled 
unless there be leave to plead over. 

In executing such inquiry in the presence of the court, the jury 
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need not draw up and sign and seal an inquisition, but shall merely 
ascertain the amount payable by the defendant to the plaintiff for 
the cause of action stated in the declaration; and their verdict shall 
be announced and made of record on the minutes of the court in 
the same way as upon an issue joined. 7 

76. On attachment and garnishment.—If the summons accompany- 
ing the attachment has been returned “not to be found,” and an 
order for the defendant’s appearance has been made and published, 
and the return upon the attachment is that the defendant’s lands, 
or his goods and chattels in the possession of a third person, have 
been seized, and no cause be shown to the contrary, the judgment 
shall be simply a condemnation of the property attached and an 
award of execution. 

77. If the return upon the attachment be that a credit of the de- 
fendant has been attached in the hands of a designated person, and 
that he has been warned to appear, as the writ com saan if he fail 
to appear there may be judgment of condemnation of the credit, 
and an award of an inquisition to ascertain the amount of it. 

78. If in proceedings against any real or personal property of the 
defendant within the jurisdiction of the court the summons has been 
returned “not to be found,” and a day has been fixed by order of 
the court for the defendant’s appearance and duly published, a judg- 
ment by default for non-appearance may be entered against the de- 
fendant, as in case of failure to appear after personal service of the 
summons. (14 Stat., 403, §§ 7, 8.) 

79. In replevin.—And in the same manner a judgment by default 
against a defendant in replevin nay be entered, by publication of a 
notice that an order has been made fixing a day for his appearance, 
upon his failure to appear pursuant to the notice. (14 Stat., 405, § 

14. 
201 80. In ejectment—A judgment by default may be taken 
against a defendant in ejectment in the manner prescribed in 
tule 72, in relation to judgments by default generally. 


Judgment on verdict, or on auditor’s report of assets. 


81. In case of set-off—Upon the trial of an issue upon the plea of 
set-off, judgment shall be for the balance found due, whether to the 
plaintiff or defendant, with costs. (14 Stat., 403, § 6.) 

82. If the declaration state a cause of action of which the court 
has jurisdiction, but the verdict find the money payable by the de- 
fendant to the plaintiff to be less than the lowest sum of which the 
court has jurisdiction, the plaintiff shail have judgment for the 
amount found due to him from the defendant, but without costs. 
(14 Stat., 406, § 22.) 

83. On auditor’s report of assets.—Iin an action against an adminis- 
trator, or executor, if, on reference to the auditor to ascertain the 
sum for which judgment shall be given, he report the assets in the 
hands of the defendant to be less than the real debt or damages 
found by the jury, the judgment shall be that the plaintiff recover 
against the defendant the amount found by the auditor, and then it 


{ 


acs ed PS ex i 
= POR AOE = " ; 
ye) ee ee ee rs am 4, * 
i i ht ge Se Se es ws 
Ss ® -“ € 2 ag ee. eg te Ree Pi te Ae ab els y 
. e , ye ae eee eae 


GEORGE ELLIOTT ET AL., 4c. 


shall go on to say: “and it is further considered that the plaintiff 
is entitled to such further sum as the court shall hereafter assess on 
discovery of further assets in the defendant’s hands.” 

84. At any time afterward, when applied to by the plaintiff, upon 
a three-days’ notice to the defendant or his attorney, the court may 
assess (by reference to the auditor) and give judgment for such fur- 
ther proportionable sum as the plaintiff shall appear entitled to, 
regard being had to the amount of the debt and other claims. 

And, on any judgment so rendered, an execution may issue against 
the defendant, and either his own goods or the goods of the deceased 
may be thereon taken and sold: (Maryland aet of November, 1798, 
ch. 101, subchapter 8, § 9.) 


Judgment on award. 


85. Whenever an award has been returned by the arbitrator and 
approved by the court, in the manner directed by Rule 53, judgment 
shall be entered thereon. 


202 Costs. 


86. The defendant may move the court to limit the plaintiff’s 
recovery of costs to those of a single action, when he has prosecuted 
several actions against separate defendants, who might have been 
joined in one action or process. 

87. The defendant may move to have costs imposed upon an 
attorney or proctor who shall appear to have multiplied proceedings 
in a cause, so as to inerease costs unreasonably and vexatiously. 
(1813, ch. 14, § 1.) 

88. A party who has refused to admit documents which have 
been proved at the trial, shall be adjudged to pay the costs of such 
proof, unless it appear to the court that this refusal was reasonable. 
(Rule 39.) 

Measures for Staying Execution. 


89. After judgment is entered in the circuit court, or at a special 
term, execution may be issued, unless the party condemned move to 
vacate it or set it aside, for fraud, deceit, surprise, or irregularity, or 
resort to a review of it before the general term. 


Motion to Vacate Judgment. 


90. This motion will not be entertained, if made after the defend- 
ant has taken any fresh step after the knowledge of the irregularity, 
or surprise, or fraud, or deceit complained of; nor can it be made 
after execution executed, unless the defendant had no notice of the 
judgment. 

The motion must be made in writing, and the grounds upon 
which it is founded must be sworn to by the mover, and supported 
by affidavits, or otherwise, as he may be advised ; and a copy of the 
motion and accompanying papers must be served on the opposite 
party at least four days, Sundays excepted, before the day fixed for 
the hearing. (Maryland act of November, 1787, ch. 9, § 6.) 
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Appeal to General Term. 


91. Upon an appeal to the general term, the court shall review 
the order, judgment, or decree appealed from, and affirm, reverse, or 
modify the same as shall be just. 

No order, judgment, or decree of any of the courts held by a 

single justice of this court shall be reviewed in the general 
203 term, unless the appeal be taken and perfected within thirty 

days after the order, judgment, or decree complained of shall 
have been made or pronounced. 

No such appeal shall operate as a stay of execution where the 
judgment is for a specific sum of money, unless the appellant, with 
one surety or more, to be approved by the court or one of the justices, 
within twenty days after the judgment or decree, execute and file 
in the cause an undertaking in the following form substantially : 


IN THE SuPREME Court OF THE District oF COLUMBIA, THE DAY OF » oo 


A. B., plaintiff, 
vs. At law, No. 
C. D., defendant. 


The defendant [plaintiff ] having appealed to the general term from the judgment 

me pronounced against him by the circuit court [in the special term] on the 

ny of ,18 , and his surety, for themselves and each of them, their 

and each of their heirs, ¢xecutors, and administrators, appearing and submitting to 

the jurisdiction of the said general term, hereby undertake to abide by, perform, and 

pay its judgment, [decree], which they agree may be pronounced against each and 
all of them. 


In all other cases of appeal to the general term, except in cases 
in which the United States is appellant, any justice of the court 
may determine, by order, to be entered upon the minutes of the 
court, the amount and character of the security to be given, which, 
in all cases, shall at least be sufficient to cover the costs of the appeal. 


Hearing before General Term. 


92. (1.) In all law cases before the general term the appellant, or 
party bringing the case up, shall cause such portions of the record 
to be printed as it may be necessary for the court to have before it 
in reviewing the decision of the court below. 

(2.) In all appeals from final decrees, rendered at special term, 
and all cases certified to the eneral term to be there heard in 
the first instance, the appellant, or plaintiff, shall cause to be printed 
au abstract of the pleadings not to exceed one-fourth the number 
of folios in the original pleadings; and in all other equity appeals 
and all other motions and proceedings certified to the general term 
to be there heard in the first instance, whether at law or in equity, 

the appellant, or party making the motion or instituting the 
204 proceedings certified up, shall cause to be printed such por- 

tions of the record as it may be necessary for the court to 
have before it in reviewing the decision appealed from or consider- 
ing the motion or proceeding certified to be heard. 

(3.) Ten printed copies of all papers hereinbefore required to be 
printed shall be filed in the clerk’s office for the use of the counsel 
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and the court before the first day of the term on the calendar of 
which the case is entered, and the costs of such printing shall be 
taxed as costs in the case against the losing party. 

(4.) In all cases in the general term the counsel for the ive 
parties shall, before the argument, present to each other and to the 
justices holding the court a printed brief of points and authorities. 

(5.) In the event of a failure in any case to comply with the pro- 
visions of this rule in regard to printing, the court may, on motion, 
order the case to be dismissed or otherwise Sena of; and the 
court or any justice thereof muy, for sufficient cause shown, by 
special order, dispense with the application of this rule in any par- 
ticular case, upon motion and due notice thereof to the opposite 
party. 

Execution. 

93. If the judgment of the court be not suspended, superseded, 
or reversed by one or other of the methods mentioned in the pre- 
ceding rules, execution thereon may issue, and all writs in execution 
of any judgment shall be made returnable within sixty days from 
the date of issuing the same. 

94. If the judgment be for the recovery of land, the same shall 
be carried into execution by a writ of possession, in the following 
form: 


In THE SuPREME CovuRT OF THE DistTRicT OF COLUMBIA, THE DAY OF ; 


A. B., plaintiff, 
rs At law, No. 
C. D., defendant. 
The President of the United States to the marshal for said District, greeting : 


You are hereby commanded, without delay, to cause the plaintiff to have possession 
of [desershe the premises as they are described in the declaration,| according to his re- 
covery thereof in this action. And do you return this writ into the clerk’s office of 
said court immediately after you have executed it, and within sixty days, so indorsed 
as to show when and how you have executed the same. 

Witness : chief-justice of said court. 


205 95. In other actions, when the judgment is that something 

special be done or rendered by the defendant, then, in order 

to compel him so to do and to see the judgment executed, a special 

writ of execution shall issue to the manbal according to the nature 
of the case. 

96. Thus, in replevin, if the judgment be that the plaintiff return 

the chattel or chattels in controversy, the following shall be the form 
of the writ: 


IN THE SuPREME CovuRT oF THE DisTRICT OF COLUMBIA, THE DAY OF ; 


A. B., plaintiff, 
vs. At law, No. 
C. D., defendant. 


The President of the United States to the Marshal for said District, greeting : 


You are hereby commanded that you cause to be returned to the defendant the 
same chattels which, by the original writ in this action, you took from him and 
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placed in possession of the plaintiff, which chattels the defendant is to hold irreplevi- 
able forever; and if you find that the plaintiff has eloigned said chattels, then return 
the fact. And do you cause to be made of the goods and chattels, lands and tene- 
ments of the said plaintiff in this District, $ for damages, costs, and charges by 
the defendant sustained, laid out, and expended as appears of record ; and return this 
writ into the clerk’s office, within sixty days, so indorsed as to show when and how 
you have executed it, 
Witness , chief-justice of said court. 


97. In an action where money only is recovered, and not any 
specific chattels, the following shall be the form of the writs of exe- 


cution. 
Fieri facias. 


In THE SUPREME CovuRT OF THE District oF COLUMBIA, THE DAY OF ; 
18 


A. B., plaintiff, 
v8. fa law, No. 
C. D., defendant. 


The President of the United States to the Marshal for said District, greeting : 

You are hereby commanded that of the goods and chattels, lands and tenements of 
the defendant, you cause to be made $ , Which the plaintiff lately in said court, in 
said suit, recovered against said defendant for so much money payable by him to the 
plaintiff, and the further sum of $ for his costs and charges by him about his suit 
expended, as appears of record, and return this writ into the clerk’s office of said 
court, within sixty days, so indorsed as to show when and how you have executed the 
same. 


Witness , chief-justice of said court. 
, Clerk. 


206 Attachment. 


In THE SuprReMe Court or THE District oF COLUMBIA, THE DAY OF , 


A. B., plaintiff, 
vs. At law, No. 
C. D., defendant. 


The President of the United States to the Marshal for sail District, greeting : 


You are hereby commanded to attach the lands, tenements, geods, chattels, and 
credits of the defendant, if to be found in this District, of value sufficient to satisfy 
the plaintiff's recovery against him in this court on the day of _— - &e : 
for money payable to him by the defendant, and $ for costs of suit; and the same 
so attached, safely keep and have before said court, at iis first special term after said 
attachment, that the same may be condemned, unless sufficient cause be shown to 
the contrary ; and, if said goods, chattels, or credits be attached in the hands or 
possession of any person other than the defendant, notify such person to appear before 
said court at the time aforesaid, to show cause why the same should not be condemned 
and ,execution thereof had according to law. And have then there this writ, so 
indorsed as to show when and how you have executed it. 

Witness , chief-justice. 

, Clerk. 


98. The plaintiff, upon issuing such writ of attachment, may ex- 
hibit interrogatories to be answered by the garnishee within ter 
days after service of the same upon him; and upon his failure to 
answer, judgment may be entered against him, at the term at 
which he is required to appear, for the full amount of the judg- 
ment. 

If by the answers of the garnishee, or by the verdict of a jury, it 
shall appear that he has property or credits of the defendant, judg- 
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ment of condemnation of said property or credits shall be entered, 
but not for an amount in excess of the original judgment and the 
costs, and executions shall issue thereon. 


Motions. 
Enumerated. 


99. The following are enumerated motions, and shall be heard in 
the general term in the first instance: 
Motions for a new trial upon’a bill of exception ; 
Applications for judgment on a special verdict ; 
ngs pr enna for judgment on a verdict taken, subject to the opin- 
ion of the court; 
Motions ordered by the justice holding a circuit court or special 
term, to be heard in the general term in the first instance. 
207 100. The justice before whom a motion is made, whether 
at chambers or in court, may order such motion to be heard 
in the general term in the first instance. : 


Recording. 


101. Every motion shall be entered on the minutes of the court, 
if made in term, and on the rule-book or order-book if made in vaca- 
tion ; and shall, together with the papers on which it is founded, if: 
made upon matters not already of record, be filed and preserved in 
the clerk’s office ; and if it relate to a cause depending 1n court, it 
shall be tiled with the papers in the case to which it relates and 
numbered with the number of the same, and be noted on the docket. 


Custody and Payment of Moneys. 


102. All moneys paid into court by virtue of orders of the court, 
in causes depending therein, shall be deposited and disbursed as 
required by act of Congress approved March 24th, 1871. (17 Stat., 


p. 1.) 


Appeals from Justices of the Peace. 


103. If the justice of the peace, from whose judgment an appeal is 
prayed, refuse or neglect to file the papers in the case in the office of 
the clerk of this court, on or before the first day of the term occurring 
ten days next after the rendition of his judgment, either party may 
have a certiorari, on application to the court by petition, to command 
him to certify the papers into court. 

If the justice disregard the certiorari, either party may move the 
court for process of contempt to enforce obedience to the writ. 

104. No appeal shall be allowed from a judgment of a justice of 
the peace, unless the appellant with sufficient surety or sureties, ap- 
proved by the justice, enter into an undertaking to satisfy and pay 
all intervening damages and costs arising on the appeal. 

105. Such undertaking shall be entered into and subtnitted to the 
justice for approval, where the appeal is to operate as a supersedeas, 
within six days, Sunday exclusive: and when the appeal is not to 
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operate as a supersedeas, within ten days after the rendition of the 
judgment complained of. 

208 And until the expiration of said six days, Sunday exclu- 
sive, no execution shall issue upon any judgment of a justice 

of the peace where an appeal may operate as a supersedeas. 

106. When a stay of execution is desired toa judgment of a jus- 
tice of the peace without an appeal, the security shall be taken and 
entered within the time prescribed for entering the undertaking 
where an appeal is to operate as a supersedeas. 

107. Where any undertaking or security is to be approved by a 
justice of the peace, the proceedings shall be similar to those pre- 
scribed by Rule 116. 

108. As soon as the appellant shall have made the deposit for 
costs required by law, or obtained leave from one of the justices, or 
from the court, to prosecute his appeal without a deposit, the clerk 
shall docket the cause, and issue a summons for the appellee to ap- 
pear at the next trial-term of the court. 

109. If the appellant fail to prosecute his appeal, by making the 
deposit or obtaining the leave aforesaid, the appellee may make the 
deposit for costs, have the cause docketed, and move for affirmance 
of the justice’s judgment; or he may have a trial of the cause upon 
its merits. | 

110. The cause shall be docketed according to its title before the 
justice, thus: 


A. B., plaintiff, [appellee, ] 
vs. No 
C. D., defendant, [appellant. ] 


111. If the first summons for the appellee be returned “ not to be 
found,” another summons shall be issued, returnable to the next 
special term ; and if that be returned “ not to be found,” and the 
appellee shall not appear, the case may then be heard and de- 
termined in the same manner as if the appellee had regularly ap- 
peared. (1823, ¢. 24, § 7.) 

112. Every such appeal, if tried upon its merits, shall be heard 
upon the allegations and proofs adduced by both parties, or by the 
party appearing, and shall be determined according to law and the 
equity and right of the matter. 

113. Whenever a cause shall be removed from a justice of the 
peace by writ of certiorari, on the gound of the concurrent jurisdic- 
tion of this court, the subsequent proceedings in respect to the dock- 
eting and trial thereof shall be the same as provided in cases of ap- 
peals from justices of the peace. 


209 Records and Papers to remain in the Clerk's Office. 


114. No records or other papers of the court shall be taken from 
the clerk’s office without express permission in writing given by the 
court or one of the justices. (1 m.g. t., 144.) 


GEORGE ELLIOTT ET AL., &€. 101 


Change of Parties by Death, Marriage, or Contract. 
(See act of Md., 1785, chap. 80, sec. 7.) 


115. Any person who, while a cause of action, at law or in equity, 
is in suit, becomes entitled thereto or interested therein, as personal 
representative, husband, or transferee of the plaintiff, may, upon 
motion in writing, filed in the cause, showing when and how he be- 
came entitled or interested, be allowed to prosecute the suit against 
the defendant or his personal representative, instead of, or with, the 
plaintiff, as the case may be. 

This motion must be made within one year after the cause of 
action has accrued to the mover, otherwise the suit shall abate. 


Approval of bonds. 


116. In all cases where a bond or undertaking with surety is re- 
quired by law, or by rule of court, to be executed and filed, in 
order to suspend the entry of judgment, or to act as 9 supersedeas, 
or to discharge any mechanics’ lien, or any property ‘held under 
any process of attachment, replevin, or any other judicial process; 
and such bond, with surety, is required by law or by rule of court 
to be approved by the court, or by one of the justices or the clerk 
thereof, in all such cases no such approval shall be made, save u 
affidavit of two days’ notice of application for such approval to the op- 
posite party in interest ; and without such notice no such. approval 
shall be operative, and such notice shall contain the name and ad- 
dress of the proposed surety. 


Stipulations of counsel. 


117. All stipulations and agreements of counsel shall be invalid, 
unless the same be reduced to writing and signed by the parties 
thereto. 

118. The following forms may continue to be used, as heretofore, 
for the purpose of avoiding prolixity and unnecessary verbiage in 
pleading : 


210 Pleadings. 
DECLARATION, 
Commencement and conclusion. 


In THE SupREME Court oF THE District oF COLUMBIA, THE DAY OF , 18 


A. B., plaintiff, 
vs. At law, No. 
C. D., defendant, 


The plaintiff sues the defendant for—(here state the cause of action, and conclude as 
follows, or to the like effect :) 

And the plaintiff claims $  , with interest thereonfromthe dayof , 18 
besides costs. 

(Or if the action is for the recovery of ra goods, say)— And the plaintiff claims 
a return of said goods, or their value, and $ for their detention. 

If the cause of action accrue to or against the parties in some special character, for 
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| 1! example, as EXECUTOR, OF ADMINISTRATOR, OF TRUSTEE, OF ASSIGNEE IN BANK- 
A i) RUPTCY, or otherwise, or as PARTNERS, Or SURVIVING PARTNER, Or a8 HUSBAND AND 
WIFE, it will promote brevity and clearness to state such character in the title of the 


cause, thus: 


| 

| A. B., executor of — —, deceased, plaintiff, 

- U8. fa law, No. r 
} 


C. D., administrator of — —, deceased, defendant. 


The plaintiff sues the defendant for (state the cause of action and conclude as above.) 
On Simple Contracts. 
MONEY-COUNTS COMBINED. | 


— 
oS SE 


i These may be combined in a single count, as pointed out by Wil- 
liams, 2 Saunders’ R., 121 ¢, n. 2; Stevens on Pl., 33—London, 


1860—thus: 


Bi 1. For money payable by the defendant to the plaintiff, for goods sold and deliv- : 
Bi ered by the plaintiff to the defendant; and for work done and materials provided by 
= the plaintiff for the defendant at his request; and for money lent by the plaintiff to | 
Bi the defendant; and for money paid by the plaintiff for the defendant at his request ; 
Bi and for money received by the defendant for the use of the plaintiff; and for money 
found to be due from the defendant to the plaintiff on accounts stated between them. 
( 
! 


And the plaintiff claims $ , With interest from the day of 18 , according 
to the particulars of demand hereto annexed. 


And the plaintiff may recover the whole or any part of his claim 
ou any one of the considerations stated. (Chitty’s Forms, 84.) 


‘7 MONEY-COUNTS SEPARATE. 


ti 2. For goods sold. 

| For goods bargained and sold by the plaintiff to the defendant. 
th 211 3, For goods sold and delivered. 
| For goods sold and delivered by the plaintiff to the defendant. 


4. For money on exchange of goods. 


fi : , 
| For money agreed by the defendant to be paid by him to the plaintiff, together with 
certain goods of the defendant, by him delivered to the plaintiff in exchange for goods 
of the plaintiff, delivered by the plaintiff to the defendant. 


5. For stock sold and transferred. 
Hi a For $ tive-twenty United States stock, (according to fact,) sold and transferred 
Heh . by the plaintiff to the defendant. 
ial 6. For fixtures sold. 
if ' a8 fixtures and effects bargained and sold and given up by the plaintiff to the de- 
Hi endant. 


ee 


7. For good-will of a business. 


For the good-will of a business of the plaintiff, sold and given up by the plaintiff 


to the defendant. 
8. For crops sold. 


For crops bargained and sold by the plaintiff to the defendant. 


9. For out-going tenant rights. 


i For that the plaintiff relinquished and gave up to and in favor of the defendant, at 
| his request, the benefit and advantage of work done, and the materials and things 
; found and provided, and monevs expended by the plaintiff, in and about the farming, 
sowing, cultivating, and improving of certain lands and premises, while he held and 


occupied the same as tenant thereof. 
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10. For an estate sold. 


For a messuage, lands, tenements, and premises sold and conveyed by the plaintiff 


to the defendant. 
ll. For the use of a house and land. 


For the defendant’s use, by the plaintiff's permission, of messuages and lands of the 


plaintiff. 
12. For the use of unfurnished apartments. 


For the defendant’s use, by the plaintiff's permission, of rooms and apartments of 


the plaintiff. 
13. For the use of furnished apartments. 


For the defendant's use, by the plaintiff's permission, of rooms and apartments of 
the plaintiff, with furniture and other goods of the plaintiff therein. 


212 14. For the use of furnished apartments and board, ge. 


For defendant’s use, by the plaintiff's permission, of rooms, apartments, and furni- 
ture of the plaintiff, and for board, lodging, food, attendance, and other necessaries 
provided by the plaintiff for the defendant at his request. 


15. For double rent. 


For double rent of a messuage and premises of the plaintiff, held by the defendant 
as tenant thereof to the plaintiff, for a quarter of a year’s rent, which accrued due 
after the expiration of a notice given to the plaintiff by the defendant, that the de- 
fendant would quit the said messuage and premises, and whereby the tenancy became 
and was duly determined. 


16. For the use of pasture-land and eatage of grass. 


For the defendant’s use of pasture-land of the plaintiff, and the eatage of grass and 
herbage thereon, by the plaintiffs permission. 


17. For the use of a fishery. 
For the defendant’s use, by the plaintiff's permission, of a fishery of the plaintiff. 


18. For wharfage and warechouse-room, 


For the wharfage and warehouse-room of goods, deposited, stowed, and kept by the 
plaintiff in and upon a wharf, warehouse, and premises of the plaintiff for the defend- 


ant, at his request. 
19. For standing of carriages. 


For the standing of carriages, kept and taken care of by the plaintiff for the de- 


fendant, at his request. 
20. For horse-keep, stabling, §e. 


For horse-keep, stabling, care, and attendance, provided and bestowed by the plain- 
tiff, in feeding and keeping of horses for the defendant, at his request. 


21. For agisiment. ‘ 
For the agisting and feeding cattle by the plaintiff for the defendant, at his request, 
22. For the hire of goods. 
For the hire of goods by the plaintiff let to hire to the defendant. 
23. For freight. 
For freight for the conveyance by the plaintiff for the defendant, at his request, of 


goods in ship. 
24. For the carriage of goods by land. 
For the conveyance of goods by the plaintiff for the defendant, at his request. 


213 25. For passage-money. 


For the of the defendant [and other persons] on board a ship of the plain- 
tiff, [,or whereof the plaintiff was master, ] at the dofecdnnt’s request. r = 
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26. For the tonnage of goods. 


For the tonnage of goods conveyed in boats, barges, and other vessels by the plain- 
tiff for the defendant, at his request. | 


27. For lighterage of goods. 


For lighterage of goods conveyed by the plaintiff in lighters and other vessels, and 
landed out of the same, at the defendant’s request. 


28, For demurrage. 
For the demurrage of a ship of the plaintiff kept on demurrage by the defendant. 


29. For primage or average. 


For primage and average for the conveyance of goods on board a ship of the plain- 
tiff, [or, whereof the plaintiff was master, ] at the defendant's request. 


30. For tolls on carriages passing over a bridge. 


For tolls payable by the defendant to the — for the passage of loaded wagons 
and carts of the defendant over a bridge of the plaintiff. 


31. For tolls on goods brought into a market and weighed. 


For tolls payable by the defendant to the plaintiff, for weighing at the plaintiff's 
beam [scales] goods brought by the defendant to a market for sale, and by the plain- 
tiff weighed ut the said beam. 


82. For tolls on passing through a turnpike, and weighing. 


For tolls payable by the defendant to the plaintiff, as farmer and collector of the 
tolls payable at a turnpike-gate, and at certain weighing-muachines, erected on a turn- 
pike-road, for the defendant’s cattle, which traveled along the road aud through the 
gate; and for the defendant’s carriages, which had traveled along the road, and been 
weighed at the machines. 


83. For tolls on cattle sold in market by farmer and proprietor. 


For tolls payable by the defendant to the plaintiff, as farmer and sey of a 
market, and of the tolls and duties arising therefrom, for the defendant’s cattle 
brought into the market and sold therein, while the plaintiff was farmer and proprietor 
thereof. 


34. Ona policy of insurance where there has been an adjustment. 


Upon and by virtue of a policy of insurance on a ship of the plaintiff on a certain 
voyage, underwritten by the defendant for (here state the loss, which, for ex- 
ample, may be thus) the said ship having on the voyage been captured and taken as 
prize by certain enemies of the United States, and which was one of the perils insured 
against by the said policy. on any policy, and a loss of 100 per cent. on said policy 

having been adjusted and signed by the defendant. 
214 For money payable by the defendant to the plaintiff for the ship John, 

wrecked and totally lost, in a voyage from Georgetown, District of Columbia, 
to the city of New York, by perils of the sea, against which the defendant assured 
the plaintiff by his policy dated the day of , 18 , in the sum of $ ; 
to be paid within 60 days after notice of such loss, which notice has been given, but 
the defendant has not paid the same. And the plaintiff claims $ , by reason of 
the premises, besides costs. : 


35. On an award on a submission not under seal. 


Upon and by virtue of an award, made by , by virtue of acertain sub- 
mission to his award, made by the plaintiff and defendant, of and concerning [all 
matters in difference] then depending between them, and upon and by virtue of which 
reference the said awarded that the defendant should pay the plaintiff $ 
at a day now past. 

36. On an umpirage. 
Upon and by virtue of an umpirage made by » Upon and by virtue of a 


submission by the plaintiff and defendant [of all matters in difference] then depend- 
ing between them, to the award of and , a8 referees, and 
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thereby empowering them, in case they should not agree in making such award, to 
appoint a third person to award the said matters in difference; and whereupon the 
suid referees not agreeing in making said award by virtue of said power, shRomee: 
the said as ar, umpire, to award of and concerning said matters of d 

who awarded that the defendant should pay the plaintiff $ at a day now past. 


37. On an award under an order of court. 


Upon and by virtue of an award, made b , in pursuance of a reference 
to him by an order of the supreme court of the District uf Columbia, made by con- 
sent of the plaintiff and the defendant in an action therein pending, wherein the now 
plaintiff was plaintiff and the now defendant was defendant, and by which award the 
said referee awarded that the defendant should pay tothe plaintif$ §§§ ataday 
now past; and also § , being the costs of oid action, which by the said order 
of reference were ordered to be at the discretion of said referee. 


38. Fur premiums of insurance. 


For premiums payable by the defendant to the plaintiff for insuring ships [or goods 
or moneys upon ships, o7 upon goods] by the plaintiff for the defendant, at nh request. 


39. For work and materials. 


For work done and materials provided by the plaintiff for tl e defendant, at his re- 
quest. 
40. For a witness's expenses. 


For expenses necessarily incurred by the plaintiff in attending as a witness for the 

defendant, at his request, to give evidence upon the trial of an action at law, No. 

, then depending in the supreme court of the District of Columbia, wherein the 
defendant was plaintiff and one defendant. 


215 41. For money lent. 
For money lent by the plaintiff to the defendant. 
42. For money paid. 
For money paid by the plaintiff for the defendant, at his request. 
43. For money received. 
For money received by the defendant for the use of the plaintiff. 


44. For interest. 


For interest upon moneys due and owing from the defendant to the plaintiff, and 
for forbearance of interest by the plaintiff, at the defendant’s request, of moneys due 
and owing by him to the plaintiff. 


45. On an account stated. 
For money found to be due from the defendant to the plaintiff on accounts stated 
between them. 
On Bills and Notes. 


Where money is payable by two or more persons, jointly or sev- 
erally, as by joint obligor, covenantors, makers, drawers, or in- 
dorsers, one action may be sustained and judgment recovered against 
all or any of said parties by whom the money is payable, at the op- 
tion of the plaintiff. (14 Sts., 405, § 20.) 


46. Holder of note against all the parties. 


That the defendant , {the maker,) on the day of ,18 , 
by his promissory note, now overdue, promised to pay to the defendant ; 
(payee) $ , [two] months after date, and the suid payee indorsed the said note to 
the detendant , who indorsed it to the defendant » who 


indorsed it to the plaintiff, and the said note was duly presented for payment and was 
dishonured, whereof all of said indursers each had notice, but the said defendants 
did not, nor did either ofthem, pay the sume. 
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47. Holder of bill agavnst all the partes. 


That ,onthe day of , 18 , by his bill of exchange, now over- 
due, directed to the defendant , (drawee], required him to pay to the 
defendant , (payee), % , [two] months after date, and the said (payee) 
indorsed the said bill to , who indorsed it to , who indorsed it 


to the plaintiff, and the said drawee accepted the said bill, which was duly presented 
for payment, and was dishonored, whereof the defendants had due notice, but did not 
pay the same. : 
48. Payee against maker of note. 
That the defendant on the day of , 18 , by his promissory note now 


overdue, promised to pay to the plaintiff $ [two] months after date, but did not 
pay the same. 


216 49. The like on note payable on demand. 


That the defendant on the day of , 18 , by his promissory note, naw over- 
due, promised to pay to the plaintiff $ on demand, but did not pay the same. 


50. Thelike on a note payable at a banker's. 


That the defendant, on the day of , 18 , by his promissory note now over- 
due, promised to pay to the plaintiff, at Messrs. Riggs & Co.’s, bankers, Washing- 
ton (as in the note), $ , [two] months after date, and the said note was duly pre- 
sented for payment and was dishonored, whereof the defendant had notice, but did 
not pay the same. . 


51. The like on note payable by installments, the whole to become due on one default. 


That the defendant, on the day , 18 , by his promissory note, promised 
to pay to the plaintiff $100, by monthly installments of $10; the first installment to be 
paid on the = day of , 18 , and in case of default in the payment of any or 


either of said installments, the whole of the said sum of $100, or as much thereof as 
should remain unpaid at the time of said default, to become payable ; and default was 
made by defendant in the payment of the first installment, and the whole amount 
of said note remains unpaid. 


52. The like where all the installments are due by lapse of time. 


That the defendant, on the day of ,18 , by his promissory note, now 
wholly overdue, promised to pay to the plaintiff $100, by monthly installments of $10, 
the first installment to become payable on the day of , then next; but the 
defendant did not pay the first or any of said installments. 


53. The like on note payable by installments, the whole to be payable on one default. 


That the defendant, onthe day of , 18 , by his promissory note, promised 
to pay to the plaintiff $100, by monthly installments of $10 each, the first installment 
to be paid on the day of , then next, but has not paid the said first installment, 


54. Indorsee against maker of note. 


That the defendant, on the day of , 18 , by his promissory note, now over- 
due, promised to pay to or order, $ , [two] months after date ; 
and the said indorsed the same to the plaintitf; and the said note was 


duly presented for payment, and was dishonored, whereof the defendant had due 
notice, but did not pay the same. 


55. The like by an indorsee against payee, omitting averment of notice of dishonor 
because maker had no effects. 


That , onthe day of , 18 , by his promissory note, now over- 
due, promised to pay to the order of the defendant 8 , [two] months after date, 
and the defendant indorsed the same to the plaintiff; and the said note was duly pre- 

sented for payment, and was dishonored; and, at the time of making the note, 
217 + and from thence until and at the end of the day on which it became payable, 
the defendant had not, in the hands of the said , any effects; nor 
had, at any time, any reasonable ground to expect that the said could 
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have any such effects, or that said note would be paid upon of the same 
for payment; nor has the defendant sustained any damage by reason of his not hav- 


ing had notice of said presentment and dishonor of said note; and the defendant has 
not paid the same. 


56. Payee against drawer of check. 


That the defendant, onthe day of , 18 , by his order for the payment of 
directed to Messrs. Riggs & Co. (aa in the check), required them to pay to the plaintiff, 
or bearer, $ , and the said order was duly presented for payment, and was dis- 
honored, whereof the defendant had due notice, but did not pay the same. 


57. Bearer against drawer of check. 


That the defendant, onthe day of , 18 , by his order for the payment of 
money, directed to Messrs. Riggs & Co., required them to pay to the bearer $ 
and the plaintiff became the bearer thereof; and the said order was dul presented 
for payment, and was dishonored, whereof the defendant had due notice, but did not 
pay the same. 
58. Drawer against acceptor of bill. 


That the plaintiff, on the day of , 18 , by his bill of exchange, now over- 
due, directed to the defendant, required him to pay to the plaintiff § » [two] 
months after date, and the defendant accepted the said bill, but did not pay the same. 


59. The like where drawer, not be'ng payee, has taken up the bill. 


That the plaintiff, on the day of , 18 , by his bill of exchange, now over- 
due, directed to the defendant, required him to pay to or order,$ [two] 
nronths after date, and the defendant accepted the bill, but did not pay the same, 
thereupon it was returned to the plaintiff, and remains unpaid. 


60. Indorsee against acceptor. 


That ,onthe day of , 18 , by his bill of exchange, now overdue, 
directed to the defendant, required him to pay to the said ’s order $ ; 
twu] months after date, and the defendant accepted the same, and the said 
indorsed the same, [to , who indorsed the same to , who indorsed the 
same] to the plaintitf; but the defendant did not pay the same. 


61. Payee against drawer for default of acceptance. 


That the defendant, on the day of , 18 , by his bill of exchange, now over- 
due, directed to , required him to pay to the plaintiff $ » ewe] months 
after date, and the said bill was duly presented for acceptance, and was dishonored, of 
which the defendant had due notice, but did not pay the same. 


62. The like for default in payment. 


That the defendant, on the day of _ , 18 , by his bill of exe » how over- 
due, directed to , required him to pay to the tiga $ » Cewo] 
218 months after date, and the said bill was duly presented for payment, and was 


dishonored, of which the defendant had due notice, but did not pay the same. 


63. The like, averring that drawee had no effects of drawer, in order to dispense with 
notice of dishonor. 


That the defendant, on the day of , 18 , by his bill of exchange, now 
overdue, directed to , required him to pay to the plaintiff $ , [two] months 
after date; and the said bill was duly presented fur payment, and was dishonored ; 
and at the time of making said bill, and from thence until, i alleging 
the excuse for the want of notice, as in the form upon a note, No. 55.] 


64. Indorsee against drawer on non-payment, 


That the said defendant, on the day of , 18 , by his bill of exchange, 
now overdue, directed to , required him to pay to the defendant’s order, $ 
[two] months after date; and the defendant indorsed the same (to ,. who indorsed 
the same] to the plaintiff; and the said bill was duly presented for payment and was 
dishonored, of which the defendant had due notice, but did not pay the same. 
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65. Indorsee against indorser, (not the drawer,) on non-payment. 


That , on the day of , 18 , by his bill of exchange, now overdue, 
directed to , required him to pay to the order of the said ,$ » [two] 
months after date; and the said indorsed the same [to , who indorsed the 


same] to the defendant, who indorsed the same to the plaintiff; and the said bill was 
duly presented for payment, and was dishonored, of which the defendant had due 
notice, but did not pay the same. . 


66. Drawer against acceptor of a foreign bill. 


That the plaintiff, on the day of , 18 , in parts beyond the seas, to wit, 
[at Berlin, in the kingdom of Prussia,] by his bill of exchange, now overdue, di- 
rected to the defendant, required him to pay to the plaintiff $ , [two] months 


after date, and the defendant accepted the said bill, but did not pay the same; [and 
by reason of the premises, the plaintiff was put to and incurred expenses for present- 
ing, noting, and protesting, and re-exchange of said bill, and incidental to the dis- 
honor of it.]| Note.—Omit the averment between the [ ] if no expenses are claimed, 


67. Payee against acceptor of a foreign bill, supra protest. 


That , on the day of , 18 ,in parts beyond the seas, to wit, at 
, in the empire [or kingdom] of , by his bill of exchangé, now overdue, 
directed to , required him to pay to the plaintiff frames, months after 


date; and the said bill was duly presented for acceptance, and was dishonored by 
non-acceptance, whereupon the said bill was duly protested for non-acceptance thereof, 
of all which the defendant had due notice, and thereupon the defendant accepted the 
said bill, under the said protest, and the said bill was duly presented to the said 

[the drawee] for payment when it became due, and he did not pay the same, where- 
upon it was duly protested for non-payment thereof; of all which the defendant had 
due notice, but did not pay the same. [Insert the averment at end of No. 66 if ex- 
penses are claimed. | : 


219 68. Indorsee against acceptor of a foreign bill, payable at usances. 


That , on the day of , 18 , in parts beyond the seas, to wit, at , 
in the empire [or a of , by his bill of exchange, now overdue, directed 
to the defendant, required him to pay to , or order, thalers] at usances ; 
and the said indorsed the said bill to the plaintiff, and the defendant accepted 
the said bill, but did not pay the same. [Jnsert averment at end of 66 if expenses are 
claimed. | 


69. Payee against drawer for default of acceptance. 


That the defendant on the day of , 18 ,in parts beyond the seas, to 
wit, at , in the empire i kingdom] of , by his foreign bill of exchange, 
directed to » required him to pay to the plaintiff [francs] months 


after date; and the said bill was duly presented for acceptance, and was dishonored 
by non-acceptance, whereupon it was duly protested for non-acceptance thereof, of all 
which the defendant had due notice, but did not pay the said bill. [Aver as in 66 if 
expenses are claimed, | 


70. Indorsee against drawer for default of payment. 


That defendant, on the day , 18 , [at Paris, in the republic of France] 
by his foreign bill of exchange, now overdue, directed to , required him to pay 
to the defendant, or order | francs } months after date; and the defendant 


indorsed the said bill to the plaintiff, and the said bill was duly presented fur payment 
and was dishonored, whereupon it was duly protested for non-payment, of all which 
the defendant had due notice, but did not pay the same. 


ON OTHER SIMPLE CONTRACTs. 


71. Breach of promise of marriage. 


That the plaintiff and defendant agreed to marry one another, and a reasonable 
time for such marriage has elapsed, and the plaintiff has always been ready and will- 


ny the defendant, yet the defendant has neglected and refused to marry the 
plaintiff. 


ee | 
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That the plaintiff and defendant agreed to marry one another on a day now elapsed, 
and the plaintiff was ready and willing to marry the defendant on that day, yet the 
defendant has neglected and refused to marry the plaintiff. 


72. Warrant of a horse. 


That the defendant, by warranting a horse to be then sound and quiet to ride, sold 
said horse to the plaintiff, yet the said horse was not then sound and quiet to ride. 


73. On a guaranty. 


That the defendant, in consideration that the plaintiff would supply with 
on credit, promised the plaintiff to be answerable to him for the same; and the plaintif 
did accordingly supply the said with goods to the price of $ and upwards 
on credit, which credit has elapsed, yet neither the said nor the defendant has 
paid for said goods. 


220 74. For a breach of the terms of a parol demise of premises. 


That the defendant became the plaintiff's tenant of lands and premises, on the terms, 
during his tenancy, to keep the same in tenantable repair, and use them in a tenant- 
able and proper manner, and cultivate and manage the land according to good hus- 
bandry and the custom of the country, (according to the terms of the demise,) yet the 
defendant did not, during said tenancy, keep said premises in tenantabdle repair, nor 
did he cultivate and manage said land according to the course of good hasbandry and 
the custom of the country, but suffered the premises to become and remain out of re- 
pair, and used the land in an unt2nantlike and improper manner. 


ON SPECIALTIES. 
75. For not loading pursuant to charter-party. 


That the plaintiff and the defendant agreed by charter-party that the plaintiff's 
ship, called the Ariel, should with all convenient speed sail to Georgetown, or so near 
thereto as she could safely get, and that the defendant should there load her with full 
a cargo of wheat or other lawful merchandise, which she could carry to Wilmington, 
in the State of Delaware, and there deliver on payment of freight, $ per ton, 
and that the defendant should be allowed 10 days for loading, and 10 days for dis- 
charge, and 10 days fur demurrage, if required, at $ per day; and the plaintiff 
did all things necessary on his part for him to have the agreed cargo loaded on board 
the said ship at Georgetown, and that the time for so doing has elapsed, yet the de- 
fendant made default in loading the agreed cargo. 


76. Upon a lease for rent. 


That the plaintiff let to the defendant a house, No. 912 M street north, between 
Ninth and Tenth streets, Washington City, for seven years, to hold from the day 
of , 18 ,at3 a year, payable quarterly, of which rent quarters are 
due and unpaid, to wit, the rent due on the day of and onthe day of 


, 
77. Upon a covenant to repair. 


That the plaintiff [by deed] let to the defendant a house, No. 912 M street north, 
between Ninth and Tenth streets, Washington City, to hold for seven years from the 
day of , 18 ,and the defendant, by the said [deed covenanted] with the 
plaintiff, well and substantially to repair the said house during said term, (according 
to the [covenant,]) yet the said house was, during said term, out of good and substan- 
tial repair. 


78. On a deed generally. 


That by deed the defendant covenanted with the plaintiff to pay to the plaintiff 
on , but he has not paid the same. 


79. On a mortgrge-deed for principal and interest. 


That the defendant, by deed, covenanted with the plaintiff to pay to him $ 
on the day of , 18 , together with interest thereon at the rate of six per 


centum per annum, but did not pay the same—([or] if the interest has been paid) did 
not pay the said $ , 
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221 80. Upon a bond, not stating the condition or a breach of it. 
That the defendant, by his bond, became bound to the plaintiff, in the sum of 
$ , to be paid by the defendant to the plaintiff, bat has not paid the sante. 


81. Upon a bond, stating the condition and breach, 


That the defendant, by his bond, became bound to the plaintiff in the sum of 
$ , to be paid by the defendant to the plaintiff; which said bond was subject to 
a certain condition thereunder written for the payment of the sum of $ a year 
to the plaintiff by the defendant, during the said defendant's life, [if for the life of 
another person say, ‘‘ during the life of , who is still living,’’] payable 
half-yearly, on the day of and the day of , in every year; 
and afterward, onthe day of , 18 , the sum of $ , for two of said half- 
yearly payments of said annuity became and was due and payable to the plaintiff, and 
is still unpaid. 


82. On a judgment. 


That the plaintiff, onthe = day of , 18 ,in the superior court of the county 
and city of New York, by the judgment of the said court, recovered against the de- 
fendant $ , together with $ for costs of suit, whereof the defendant was con- 
victed, and the plaintiff has not obtained any execution or satisfaction of the said 
judgment, and the same remains unsatisfied. 


83. For a penalty on a statute. 


That the defendant did tap or open the water-main laid down by the United States 
in New Jersey avenue, between B and C streets south, in the city of Washington, 
without having obtained authority so to do, as by the statute in that behalf is directed, 
whereby the defendant forfeited for said offense $500, and has not paid the said $500. 
(11 Statutes at Large, 436, 2 5.) 


TORTS. 
84. Trespass on land. 


That the defendant broke and entered certain lands of the plaintiff, called Analosta, 
and depastured the same. 


85. Assault, battery, and false imprisonment, 


That the defendant assaulted and beat the plaintiff, gave him into the custody of a 
policeman, and caused him to be imprisoned in a police station. 


86. The like, in a fuller form. 


That the defendant assaulted the plaintiff, and gave him into the custody of a police- 
man, and forced and compelled him to go to a police station, and caused him to be 
imprisoned there on a false charge, then made by the defendant, that the plaintiff had 
been guilty of a felony, and caused bim to be kept in prison fora long time, until he 
was afterward brought in custody before one of the Metropolitan Police magistrates ; 
and the defendant again charged him with said offense, but the said magistrate dis- 
missed the said charge, and caused him to be discharged out of custody. 


222 88. For seduction. 


For that the defendant debauched and carnally knew one , being the 
{daughter and] servant of the plaintiff, whereby she became pregnant with child, and 
was ufterward delivered of it; and thereby the plaintiff, for a long time, lost and was 
deprived of the services of the said , and incurred expenses in and 
about the nursing and taking care of her, and in and about the delivery of the said 
child, and was otherwise injured. 


89, Wrongful conversion of goods. 


That the defendant converted to his own use, and wrongfully deprived the plaintiff 
of the use and possession of the plaintit?s goods; that is to say, the following house- 
hold-furniture, [or, as the case may be. ] 


of 


a, 


See 


GEORGE ELLIOTT ET AL., &€. 


90. Wrongful detention of property, gc. 


That the defendant detains from the plaintiff his title-deeds of the land called Fair- 
field, in the District of Columbia ; that is to say, [describe the deeds. | 


91. Damage dene to goods by carrier. 


That the defendant, being a common carrier of goods for hire, the plaintiff delivered 
to him, assuch common carrier, and he as such received from him certain of 
the plaintiff, to wit, ten barrels of flour, to be carried by him for the plaintiff from 
Georgetown to New York, and there to be delivered by him tothe plaintiff for reward 
to him on that behalf. Yet the defendant, while he sg had the goods for the purpose 
aforesaid, did not take due and proper cfre of the same, but wholly neglected to do so, 
and so carelessly, negligently, and improperly carried and delivered the same, and 
took such bad care thereof that, by his negligence, carelessness, and improper conduct 
in this behalf, the said goods became and were damaged, and divers of the same were 
lost to the plaintiff. 


92. The like, for not delivering goods. 


That the defendants, being common carriers of goods for hire, the plaintiff delivered 
to them, as such common carriers, and they as such received from him, certain 
of the plaintiff, to wit, ten barrels of flour, to be carried by them for the plaintiff from 
Georgetown to New York, and there to be delivered by them to the plaintiff for re- 
ward to them in that behalf; yet the defendants, although a reasonable time for that 
purpose has elapsed, have not delivered the said goods to the plaintiff at New York 
uforesaid, or elsewhere ; and the same have, by reason of the defendant’s negligence, 
carelessness, and improper conduct in that behalf, become lost to the plaintiff 


93. Diverting water from a mill, 


That the plaintiff was possessed of a mill, and by reason thereof was entitled to the 
flow of a stream for working the same, and the defendant, by cutting the bank of the 
suid stream, diverted the water thereof away from the said mill. (See 105.) 


4. Infringement of a pxtent. 


That the plaintiff was the original and first inventor or discoverer of a new 

223 = and useful improvement in grain and grass harvesters, and thereupon the United 

States of America, by letters-patent under the seal of the Patent Office of said 

United States, granted the plaintiff the full and exclusive right and liberty of making, 

constructing, using, and vending to others to be used, the said improvement, within 

the said United States, for the term of 14 years, from the day of , 18 , and 
the defendant, during the said term, did infringe the said patent-right. 


95. Defamation of character. 


That the defendant falsely and maliciously spoke and published of the plaintiff the 
words following: that is to say, “‘ he is a thief,’’ whereby the plaintiff lost his situa- 
tion as messenger for the Commissioner of Patents, in the employ of said Commis- 
sioner. 


That the defendant falsely and maliciously printed and published of the plaintiff in 
a newspaper called * ,”’ the words following: that is to say, “ he is a reg- 
ular prover under bankruptcies; '’ the defendant meaning thereby that the plaintiff 
had proved, and was in the habit of proving, fictitious debts against the estates of 
bankrupts, with the knowledge that such debts were fictitious. 


97. Malicious prosecution. 


That the defendant falsely and maliciously, and without any reasonable or proba- 
ble cause, appeared before a justice of the peace in and fur the county of Washington, 
in the District of Columbia, and made complaint before said justice, charging the 
plaintiff with having stolen [as in the information laid before the magistrate ;| and 
upon such complaint and charge, procured the said justice to grant, and the ee 
tice did accordingly grant, his warrant for the apprehension of the plaintiff, tor 
bringing the plaintiff before the said justice, or some other justice of the peace, in and 
for the said county, to be dealt with according to law for the said alleged offense; 
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and the said defendant, under and by virtue of the said warrant, procured the plaintiff 
to be arrested, and to be imprisoned in a police-office, and afterward brought in cus- 
tody before the said justice, es to the fact,) who, having heard the said 
charge, dismissed the same, and discharged the plaintiff out of custody. 


98. Obstructing way. 


That the plaintiff was possessed of a tract of land, to which there was a way from 
{ the other terminus] which the plaintiff had a right to use as a foot-way or carriage- 
way ; and the emperor u fence across said way and placed stones in the 
same, ] so that the plaintiff could not use the same. 


99. Immoderate riding. 


That the defendant hired from the plainti# a horse to ride from to ; 
and from thence back to , in a proper manner; and the defendant rode said 
horse so immoderately that he became sick and lame, and was greatly injured in value. 


100. Negligence of railroad company. 


That the defendant is a corporation owning a street-railroad, called the 
224 ~=— railroad; that the plaintiff was a passenger on said railroad, and by reason of 
the insufficiency of an axle of the car in which he was riding, the plaintiff was 
hurt; that the defendant did not use due care in regard to said axle, but the plaintiff 
did use due care. 
101. Obstructing a drain. 


That the plaintiff is lawfully possessed of a dweiling-house and lot in the city of 
Washington, and by reason thereof is entitled to have a certain drain or sewer, to 
drain off tilth and water, leading from the cellar of said dwelling-house, [through and 
across (Fifth) street west, and thence beneath the land and lot of the defendant into 
a certain public sewer there,] and the defendant obstructed, choked, and wholly 
stopped up the said drain and sewer, in a part thereof in thesaid land and lot of the de- 
fendant, and still keeps and continues the same stopped up and obstructed, whereby 
the plaintiff has wholly lost the benefit and use of said drain or sewer. 


102. Erecting a privy near plaintiff’s dwelling. 


That the plaintiff was and is seized in fee of a dwelling-house in the city of Wash- 
ington, lately in the occupation of » as plaintiif’s tenant thereof; and the de- 
fendant erected and built a privy near the wali of said dwelling-house, and has con- 
tinued the said privy from its erection hitherto, and during all the time permitted the 
same to be full of ordure, excrement, and filth, which has soaked and penetrated 
through the wail of the said dwelling-house, and thereby greatiy moidered, rotted, 
und spviled the said wall; and by reasun therevf, and by the nasty, noisome, foul, 
and stinking stench, vapors, and smeils arising from said privy, penetrating and as- 
cending intww the said dweiling-house, the same has been annoyed and rendered noi- 
some; and on account thereof, and fur no other cause, the said tenant would not con- 
tinue to hold said dwelling-house, as tenant, without a great abatement of the rent, 
and, notwithstanding said abatement, has abandoned the same ; and the said dwelling- 
house, by means thereof, has cuntinued without a tenant for a long time. 

The tenant may maintain this action if he dves not obtain an abatement of rent. 
If the nuisance injures the reversion, as well as the possession, both landlord and 
tenant may maintain the action. 3 Pick,, 348; 1 M. & 3., 239, 834; 3 Lev., 209. 


103. For digging near the plaintiff's wall, so that it fell down. 


That the plaintiff was owner of a dwelling-house with the appurtenances in the city 
of Washington ; and the detendant dug away the ground near the foundation of said 
house, so that it tumbled duwn to the ground.. 2 Saund., 397; 12 Mass. R., 220. 


104. For darkening ancient lights. 


That the plaintiff is owner and possessor of a dwelling-heuse in the city of George- 
town, and of ten windows upon partof the south side, and of five windows in and upon 
part of the east side thereot, in and through waich light into said dwelling was let, 
and bas been accuswimed tv be let, fur mvre than twenty years, and vught yet to be 
let, for lighting the same; and the defendanta certain building so near said dwelling- 
house built and erected and cuntinued, that thereby the said winduws were stopped up 
and darkened, and the plaintiff has been deprived and lost the use of said windows. 


— 
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225 105. For diverting a water-course from a mill. 


That the plaintiff is seized in fee of a grist-mill with the appurtenances, situate on 
Rock Creek, in the District of Columbia, and for many years was used to have, and 
now ought to have, said creek running to said mill; and the defendant diverted a 

reat part of the water thereof from the plaintiff’s said mill, so that said mill, which 
fore could grind 20 bushels of corn every hour, by reason of said diversion can 
grind no more than 5 bushels an hour. 


106. Declaration in r in. 


In THE SuPREME Court or THE DisTdict ofr CoLUMBIA, THE DAY OF ,18 . 
A. B., plaintiff, 


vs. 
C. D., defendant. 


The plaintiff sues the defendant for unjustly detaining [wrongfully taking, and de - 
—a his, said plaintiff’s, goods and chattels, to wit: {describe them] of the 
value of $ And the plaintiff claims that the same be taken from the defendant 
and delivered to him; or if they are eloigned, that he may have judgment of their 
said value, and all mesne profits and damages, which he estimates at $ , besides 
costs. (14 Sts., 404, 2 13.) 


At law, No. 


107. Declaration in ejectment, 
In THe Supreme Court or THe District or CoLUMBIA, THE DAY OF 18. 


A. B., plaintiff, 
vs. jac law, No. 
C. D., defendant. 


The plaintiff sues the defendant to recover the east 24 feet of lot No. 8, in square 
488, in the city of Washington, fronting 25 feeton street, and running back the 
depth of the lot, in which he claims the fee-simple ; ov, an estate for life; or, an es- 
tate for the life of , who is still living; or, an estate for a term of years, not 
yet expired, and of which he was lawfully possessed on the day of , 18 , 
when the defendant entered the same and unlawfully ejected the plaintiff therefrom, 
and unjustly detains the same from the plaintiff. And the plaintiff claims the pos- 
session of said part of said lot, with the appurtenances, and costs of suit. 


PLEA. 
Commencement and conclusion, 
In THE SuPREME CouRT oF THE DistTRIicT oF COLUMBIA, THE DAY OF , 18 


A. B., plaintiff, 
vs, At law, No. 
C. D., defendant. 


1. The defendant says [state first defense or plea. | 

2. And for a further plea, defendant says, [state the second defense or plea. ] 

8. And for a further plea, the defendant says, [state the third defense or plea, and 
80 on. 

If the plea is to part only of the declaration, say—And for a further plea to [stating 
to what it is pleaded] the defendant says 

Every second and subsequent defense or plea must be written in a separate paragraph 
and numbered, 


226 Commencement and conclusion of plea in estoppel. 

In THE SUPREME CouURT OF THE DisTRICcT OF COLUMBIA,THE DAY OF ,18 , 
A. B., plaintiff, 
vs. 

C. D., defendant. 


The defendant says that the plaintiff ought not to be admitted to say [state the matter 
in the declaration to which the plea is in estoppel) because he says that [state the sub- 
15—1588 


Atlaw, No. . 
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ject-matter of the estoppel ;} wherefore the defendant prays judgment if the plaintiff 
ought to be admitted against his own acknowledgment [deed] — suid record] [or 
whatever the matter of the estoppel may be] to say as in declaring he has alleged. 


Commencement of plea by infant. 


In THE SUPREME CouRT OF THE DISTRICT OF COLUMBIA, THE DAY OF ,18 . 


« A. B., plaintiff, 
vs. 
C. D., defendant, At law, No. . 
' who defends by his guardian, E. F. 


The defendant says that [state the defense. ] 


Pleas in actions on contract. 


Denial of debt.—That he never was indebted as alleged, 
counts. ) 

Denial of contract.—That he did not promise as alleged, [did not warrant as alleged, ] 
[did not agree as alleged.] (Applicable to declarations on simple contracts other than 
bille and notes. ) 

Denial of plaintiff's or defendant’s representative or fiduciary character.—That the 
— [defendant] is not executor or [administrator,] [trustee,] [assignee,] as al- 

eged. 

“Denial that defendant made the note, accepted the bill, §c., declared on.—That 
the defendant did not make said promissory note [accept the said bill] as alleged. 

Denial of ndorsement.—That the defendant [the suid ] did not indorse the 
said promissory note [bill] as alleged. 

Denial of notice of dishonor.—That the defendant did not have due notice [was not 
duly notified] of the dishonor of the said promissory note [bill] as alleged. 

Denial of supply of goods in action on guarantee.—That the plaintiff did not supply 
the goods to the said as alleged. 

Denial of breach of promise to repair.—That the defendant did keep the said 
eee in repair, and did not use them in an untenantlike or improper manner, and 

e cultivated and managed the same according to good husbandry and the custom of 
the country. (These traverses must deny the breach or breaches alleged in the declara- 
tion. ) 

General denial of breach._—The defendant denies the said alleged breach [breaches] 
of the said promise, [agreement,] [covenant,] and says thas be did not commit the 

same or any part thereof, 
227 Denial of deed. —That the alleged deed is not his deed. 
No vecord of judgment.—That there is no record of the said judgment. 

Judgment recovered.—That the plaintiff impleaded the defendant im an action for 
the same identical claim and cause of action in the declaration mentioned, to wit, in 
the circuit court of Montgomery County, in the State of Maryland, and such proceed- 
ings were thereupon had in that action that the plaintiff afterward, by the judgment 
of that court, recovered against the defendant , for the same identical claim 
aon cause of action in said declaration mentioned; which judgment remains in 

orce. 

Infancy of defendant.—That the defendant, at the time of contracting the said debt, 
[accepting the said bill,] [making the said deed,] [accruing of the said cause of ac- 
tion, | as alleged, was an infant under the age of twenty-one years. 

Coverture of defendant.—That the defendant, at the time of contracting the said 
debt, [xccepting the said bill,] [making the said deed,] [accruing of the said cause of 


(Applicable to the money- 


. action, ] as alleged, was the wife of : 


Statute of limitations.—That the alleged cause of action did not accrue within 

[three] yeurs before this suit. 

Payment.—That before action he satisfied and discharged the plaintiff's claim by 
payment. 

. Satisfaction by delivery of goods.—That before action he satisfied and discharged 
the plaintitf’s claim by delivery to him of goods of the defendant, and by the plain- 
tiffs accepting the sume in such satisfaction and discharge. 

Set-off.—That the plaintiff, at the commencement of the suit, was, and still is, in- 
debted to the defendant in the sum of $ for , a8 appears by the 


particulars of the said debt hereunto annexed, and he is willing that tne same be set 
off against the plaintiff’s demand. 


tiff 
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Tender.—And for a plea to the said $ , 1, &e., the defendant says that 


he was always ready and willing to pay the plaintiff the said sum of $ » parcel, 
&c., and that before action he tendered and offered to pay the same to him, but he re- 


fused to accept it, and the defendant now brings the said $ into court ready to 
be paid to the plaintiff. 

Payment into court.—That as to $ , parcel of the money claimed, [as to the 

count of the declaration,] the defendant brings into court $ , and says 
that the said sum is enough to satisfy the claim of the plaintiff in respect of the mat- 
ter herein pleaded to. 

Bankruptcy of defendant.—That the defendant became a bankrupt within the true 
intent and meaning of the statute in force concerning bankrupts, and that the causes 
of action accrued to the plaintiff before the defendant so became Ee 

Release before action.—That after the alleged claim accrued, and before this suit, 
the plaintiff, by deed, released the defendant therefrom. 

The like after action.—-That after the commencement of this action, the plaintiff, 
by deed, released the defendant from the said claim and causes of action, and his costs 
of suit herein. 

After last continuance.—That after the last pleading in this action, and before this 
day, [he satisfied and discharged the plaintiff's claim by payment, ] [the plaintiff, b 
deed, released the defendant from said claim and causes of nation) and his costs of suit 
herein,] (or whatever else may be the matter of defense.) 


228 Pleas in actions for torts. 


Not gquilty.—That he is not guilty, by the eighth section of the act, approved July 
28, 1866, entitled ‘“‘An act to protect the revenue, and for other eater yal and the 
sections of the several acts enumerated in said eighth section of the said act of July 
28, 1866. 

Non-detinet.—That*the defendant did not, nor does, detain the said goods, [deeds, } 
or any or either of them, as alleged. 

Traverse in trespass, if the premises being plaintiff’ s.—That the said dwelling-house 
[land] was not the plantiff’s, as alleged. ? , 

Traverse of the goods, being plaintiff’s.—That the said goods [according to the terms 
used in the declaration] were not, nor were any or either of them, the plaintiff’s, as 
alleged. 

F. echold in defendant, or another.—That the said dwelling-house and land were the 
dwelling-house, and land, and soil, and freehold [of the defendant] [of , and 
that the defendant committed the alleged trespass as his servant, and by his com- 
mand. 

Le 2d and license.—That he did what is complained of by the plaintiff's leave. 

Lien in detinue.—That it was —— between the plaintiff and the defendant, in 


consideration of the defendant's advancing to the plaintiff 3 , that the defend- 
ant should have a lien on the said goods and deeds until repayment thereof with in- 


terest; that the defendant advanced to the plaintiff the $ , but the plaintiff has 
not repaid the same with interest; wherefore the defendant detained and still detains 
the said goods and deeds. 

Truth of the alleged slander or libel.—That the said words complained of as spoken 
[written] and published by the defendant, are true in this, that (state the facts con- 
cisely showiny the truth.) 

Self-defense.—That the plaintiff first assaulted the defendant, who thereupon nec- 
essarily committed the alleged assault in his own defense. 

Right of way.—That the defendant, at the time of the alleged trespass, was possessed 
of land, the occupiers whereof, for 20 years before this suit, enjoved as of right and 
without interruption, a way on foot and with cattle and vehicles, from a public high- 
way, over the said land of the plaintiff to the said land of the defendant, and from the 
said land of the defendant over the said land of the plaintiff to the said public high- 
way, at all times of the year, for the more convenient occupation of the said land of 
the defendant, and that the alleged trespass was a use by the defendants of the said 
way. 
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REPLICATION. 
In THE SUPREME CouRT OF THE DISTRICT OF COLUMBIA, THE DAY OF ,18 . 


A. B., plaintiff, 
v8. At law, No. , 
C. D., defendant. 


The plaintiff joins issue upon the defendant’s [first plea] [so much of the first plea 
as alleges that, &.,] (specifying what or what part.) 

To plea containing new matter.—For example : 

1. To plea of release.—That the alleged release is not the plaintiff's deed [was pro- 
cured by defendant’s fraud. ] 

2. To plea of set-off.—That the alleged set-off did not accrue within three years be- 

fore this suit. 
229 3. To plea of self-defense.—That the plaintiff was possessed of land whereon 
the defendant was trespassing and doing damage, whereupon the plaintiff re- 
quested the defendant to leave the said land, which the defendant refused to do, and 
thereupon the plaintiff gently laid his hands on the defendantin order to remove him, 
doing no more than was necessary for that purpose, which is the alleged first assault 
by the plaintiff. 

4. To plea of right of way —That the ocenpiers of the said land did not for 20 years 
before this suit enjoy as of right and without interruption the alleged way. 

5. To plea of no such record.—That there is not any record of the said recovery [re- 
cognizance] [writ] in the said plea mentioned, remaining in the said court, [said 
circuit court of Montgomery county, in the State of Maryland,] as in’ the said plea 
alleged. 

Replication confessing part of a plea of payment.—And as to the defendant’s second 
plea, except so far as it is pleaded and relates to the sum of $ , parcel of the money 
claimed, the plaintiff confesses and admits that the defendant did satisfy and discharge 
by payment, as *in the said plea alleged, the plaintiff’s claim as to the said sum of 

, parcel, &c., and the plaintiff says that he will not further prosecute his suit 
against the defendant as to said sum of $ , parcel, &c., and as to the residue of 
the defendant’s second plea, the plaintiff takes issue thereon. 

Replication admitting part of a plea of set-off.—The plaintiff takes issue on the de- 
fendant’s second plea, except +o far as relates to the sum of $ , parcel of the amount 
in which the plaintiff is therein alleged to be indebted to the defendant; and as to 
that plea, so far as it relates to those sums, parcel, &c., the plaintiff admits that he 
was and is indebted to the defendantin thesum of $ _, parcel of the money in which 
he is, in that plea, alleged to be indebted, and the plaintiff is willing to set off the said 
sum of $ , parcel of the money claimed by him, against the said sum of $ » in 
which he was and is so indebted to the defendant, and he does set off the same accord- 
ingly, and says that he wiil not further prosecute his claim or suit against the defend- 
ant for or in respect of the same. 


NEW ASSIGNMENT. 


To plea of right of way.—The plaintiff, as to the and pleas, says that he 
sues not for the trespasses therein admitted, but for trespasses committed by the de- 
fendant in excess of the alleged rights, and also in other parts of the said land, and on 
other occasions, and for other purposes than those referred to in said pleas. 

(If the plaintiff replies and new assigns, the new assignment may be as follows :) 

And the plaintiff, asto the ~— and pleas, further says that he sues not only for 
the trespass in those pleas admitted, but also for , Ke. 

(If the plaintiff replies and new assigns as to some of the pleas, and new assigns only 
to the other, the form may be as follows :) 

And the plaintiff, as tothe and pleas, further says that he sues, not for the 
trespasses in the pleas (the pleas not replied to) admitted, but for the trespasses 
in the pleas (the pleas replied to) admitted, and also for , &e. 

(Subscribe the same notice to plead as in case of a declaration.) 

Confession and plea to new assignment,—And the defendant, as to the said tres- 

230 passes above newly assigned, freely here in court confesses the said action of 
he plaintiff, and that the defendant is guilty thereof, and that the plaintiff 

has sustained damages in respect thereof to a small amount, to wit, $ , which he 
is willing to pay, and which he brings into court, ready to be paid to the plaintiff, 
and he says that the said sum is enough to satisfy the plaintiff's cause of action so 
newly assigned. And the defendant relinquishes so much of his said several pleas 
as relates to the said newly assigned cause of action. 
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REJOIN DER. 


In Toe Supreme Court or THE Districr or CoLuMBIA, THE DAY OF . 


A. B., — 


C. D., defendant. 


The defendant joins issue upon the plaintiff's replication to the defendant's [pleas] 
[first plea,] [second plea,] (as the case may be.) 


At law, No. ; 


DEMURRER. 


In tHe Supreme Court or THe District or CoLUMBIA, THE DAY OF , 


A. B., plaintiff, 
vs. At law, No. 
C. D., defendant. 


The defendant [plaintiff] says that the declaration [plea] is bad in substance. 
(Insert in the margin, or below the demurrer, the following:) Norse.—One of the 
matters of law intended to be argued is, that, &e. (State the ground of the demurrer 
concisely. ) 
JOINDER IN DEMURRER. 


In THE Supreme Court or Tuk District or COLUMBIA, THE DAY OF . 


A. B., plaintiff, 
rs. At law, No. 
C. D., defendant. 


The plaintiff [defendant] says that the declaration [plea] is good in substance. 


231 The pleader nay supplement the foregoing brief forms of 
declarations by referring to ButLeN anp Leake’s Prece- 
DENTS OF PLEADINGS IN PERSONAL Actions, from which the fol- 
lowing list of COUNTS IN ACTIONS ON CONTRACTS and IN ACTIONS FOR 
WRONGs is extracted, with references to the pages of the book. 


COUNTS IN ACTIONS ON CONTRACTS. 


Page. | 

Account. ecccee . 62 | Bonds ta 

Account stated . TEENS 52 | Broker... —_ evepcepesean eeocnesebe essentnecenth nn 

Administrator. (See Executors and admin- Calls, (see Co any) . 320 

istrators.) Carriers of s by land. . 122 

Agent.. ... 20 cccese coceee 200 secces cosees coeeee 64 by water 12 

Agistment 68 pas<-engers 1% 

Annuity 68 me-sages 137 

Apothecary, (see Medic_i attendance) ......... 69 | Charter-parties 137 

Apprai-er, (see Auctioneer) casnmnevecnsnenstiineene 69 | Checks, (see Bankers’ checks).............. ..... 140 

Apprentice oe §©=— | COM PADY....... -..ceceee 140 

Arbitration and AWA ......c00.ccceeeee cece. conenenes 7l | Conditions precedent 147 

Assignee of debt 75 | Corporation, (see Compa 149 

of bankrupt........ : 76 | Covenant, (see Landlord. haw tenant, Mort- 
of insolvent .. 81 gage, Sale of land) 149 

Attorney ......0+6 ‘ 82 | | rops... 149 

Auctioneer. wabaheutiann aati - 6 Damages, (see why me ge Comages). eaemmensh ~ Wl 

Aver ge, (see INSUTANCE)........0.c000+ cones voeee w- 86 | Debenture, ( Mortgage) 151 

hemeel eee ATbitrAtiON) .....cccccccecssee cesses conees Re} asain (see Carriers goods by water) 12 

Bail-bo 86 Dividends, (see Company) cevseees coccccsee 140 

Bail, mnie he ‘of veeveee 88 | Exchan ecosssese socees 141 

Railments.. ee 88 | Executors and t 152 

Bankrupt, (see Assignee) ........... 92 | Factor. (See Agent, Broker.) 

Bills of exchange— Farrier 156 
Inland cocceses 4 | Fixture 157 
FPOrei gn .......000 104 | Forb ce 157 
Bankers’ checks = Foreign bills. “ee "(Gee Com 
PromisSOry DOCS... ..0+ 000+ -cosseeee voneeeseeees ov | Foreign companies 
Mi 113 Aerte Judgment. ( eeeie) 

Bills of leding, (see Carriers a pala coovee 114) F postal (See Carriers J by water.) 

Board and Lodging (see lord and ten- | Fa p 161 

ant) 114 Gaming yaming 161 
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Goods. (See Sale of Goods.) 
Good will. (See Trade.) 

Guaranty 
— and devisees 


re 


] 

Husband and wife 
Indemnities 

Infant, (see Infancy) 
Insurance, PERTURG wcoccoccesccccccosconesees 

Life 

Fire ....... inentnsmenasenepnatonns 
Accident, ‘&C.. - 


Interest 

POOR sce cocece cesses cocese coccescccesoes eensss cscs esses 

Landlord and tenant 

Limitation, Statutes of 

Liqnidated ARTRAMOD, ...ccccces co0cee cesccecccesesooscers 

Market. (See Tolls.) 

Marriage 

Master and servant............ 0000+. 

Medical attendance 

Money lent................-. 
paid 


Partners........... eesnesenneen 
Ee iepeenneseentne exsemnesaunneunnte 


| Penal statutes. 
Penalty. (See Liquidated damages.) 
Principal and surety. me Guaranty.) 
Promissory notes. (ee Bills.) 
Railway. (See Company.) 

Reeognizance of bail. ‘See Bail.) 

_Replevin bonds......... 
Reward 


| Sale of goods 
| Sale of land 


Schoolmaster......... 

seamen 

, awe 

Shipping. (See Carriers by water, Charter- 
parties, Seamen.) 


, ; ‘sttlage. (See Tolls.) 


| Stock.. 
Surety. “(See Guaranty.) 
| TONS, ...000 sees 
oT: ade. panoneane 
Use and occupation. "(See Landlord and ten- 
| gant.) 
Vendor and purchaser. (See Sale of land.) 
Warehouseman and wharfinger. (See Bail- 
ments.) 
| Warranty 


| 


232 COUNTS IN ACTIONS FOR WRONGS, 


Administrators. (See Executors.) 
Agents ; 
Arrest, (see Malicious ‘prosecution, Sheriff, 
Trespass to the person) 
Assault. (See Trespass to the person.) 
Assignee. (See Conversion.) 
ROCOP ROT. 20000. ccccccccecccccccccccesse esscce cecces ccs cocseoee 
Bailments 
Carrier by laud....... pane» coccec cocece sensunenonsenassneeté 
by water 
OF DRPBORMIDID. coco cee cocnscn cnsccccnesscecsses 
GG GRAB Bsccceccccccenescese cascseccensncosces 
Common 
Com pany 
Conspiracy. «See Malicious prosecution.) 
Conversion of goods. 
Copy-right 
Corporation 
Defamation, libel, and slander... 
Detention of goods... - 
Easement (> ee Common, “Lights, Support, 
Water-course, Ways.) 
Election.. 
Executors 


© | Partners.......... 


| Slander ‘of title 
, 332 || Stock 


Fixtures. 
Fraud 
Game. (See Shooting.) 
Highways. (See Nuisance.) 
Husband and wife. 
Imprisonment. (See Trespass to the per- 
son.) 
Innkeeper. Gpeeecnnonmaneces 
Soden. shenanne covseneinen : 
Justice of the ORDO rsccccsscecenecesnencacesocecen Sensece 
Landiord and tenant...... .......... titan tinnaeiiieetie 
Libel. (See Defamation.) 


| Warranty 


Lights... 
Magistrate. (See Justice of the peace.) 
Maintenance............ 
Malicious prosecution. 
Market —_ 
Master and servant 
Medical men 
Mesne profits, (see ‘Treepase ‘to ‘jand)... 


hte 
Nuisance 


Pew 

Public health... 

Railway. (See Carriers, Company, Fences, 
Negligence.) 

Replevin. (see Statute of 1867, Statutes at 
Large, vol. 14.) 

Reversion .. 

Seduction, (see Master and servant) 

ee iiscccccstancapenssen cones ernnseceneseatnebenniines eocseee 

Slander, (-ee Defamation) bones paseo snenengeenbbeneane 


332 | Support of land 
33 | Trade-marks 
| Trespass to the person 


to goods.. 
to land 


| Trover. (See Conversion.) 


Waste .. 
Water and water~ourse.......... 
Ways 
Witness. 


a 
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233 = RULES OF PRACTICE IN EQUITY. 


1, 
Court to be deemed always open for preparation of causes. 


The court of equity shall be deemed always open for the purpose 
of filing bills, answers, and other pleadings, for issuing and return- 
ing mesne and final process and commissions, and for making and 
directing all interlocutory motions, orders, rules, and other proceed- 
ings, preparatory to the hearing of all causes upon their merits. 


2. 
Aitendance in clerk's office. 


The clerk’s office shall be open, and the clerk shall be in attend- 
ance therein, on the first Tuesday of every month, for the purpose 
of receiving, entering, entertaining, and disposing of all motions, 
rules, orders, and other proceedings, which are grantable of course, 
and applied for, or had by the parties, or their solicitors, in al] causes - 
pending in equity, in pursuance of the rules hereby prescribed, 
whether the court be in session at the time or not. 


3. 
Order book. 


Any justice of the court, as well in vacation as in term, may, at 
chambers, make and direct all such interlocutory orders, rules, and 
other proceedings, preparatory to the hearing of all causes upon 
their merits, in the same manner and with the same effect, as the 
court could make and direct the same in term, reasonable notice of 
the application therefor being first given to the adverse party, or his 
solicitor, to appear and show cause to the contrary at the next rule- 
day thereafter, unless some other time is assigned by the justice for 
the hearing. 

All motions, rules, orders, and other proceedings made and di- 
rected ‘at chambers, or on rule days, at the clerk’s office, whether 

special or of course, shall be entered by the clerk in 
234 an order-book, to be kept at the clerk’s office, on the day 

when they are made and directed ; which book shall be open 
at all office-hours to the free inspection of the parties in any suit in 
equity, and their solicitors. 


4. 
Motions grantable of course. 
All motions and applications in the clerk’s office for the issuing 
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of mesne process and final process to enforce and execute decrees, 
for filing bills, answers, pleas, demurrers, and other pleadings ; 

For making amendments to bills and answers; 

For taking bills pro confesso ; 

For filing exceptions, and other proceedings in the clerk’s office, 
which do not, by the rules hereinafter prescribed, require any allow- 
ance or order of the court, or of any judge thereof— 

Shall be deemed motions and applications, grantable of course b 
the clerk of the court. But the same may be suspended, or altered, 
or rescinded by any judge of the court, upon special cause shown. 


5. 
Notice of motion, when requisite. 


All motions for rules or orders or other proceedings, which are 
not grantable of course, or without notice, shall, unless a different 
day be assigned by a justice of this court, be noticed for the first day 
of the special term, and a copy of the affidavits or papers upon which 
said motion is founded shall, tegether with the notice of motion, be 
served on the opposite party, if he has appeared, or his solicitor, at 
least two days before the hearing of said motion, unless the groutids 
of said motion are matter of record ; in which case it shall only be 
necessary to refer to such parts of the record as are specified in the 
notice of motion. | 


Process. 
6. 
Leading process. 


The process of subpcena shall constitute the proper process in all 
suits in equity, in the first instance, to require the defendant to ap- 
pear and answer the exigency of the bill. 


235 7. 
Subpena not issued till bill filed. 
No process of subpcena shall issue from the clerk’s office in any 
suit in equity until the bill is filed in the cause. 


8. 


When subpeena to be issued of course, and return. 


Whenever a bill is filed the clerk shall issue the process of sub- 
peena thereon, as of course, upon the application of the plaintiff, 
which shall be returnable into the clerk’s office the next rule-day, 
occurring after twenty days from the time of the issuing thereof. 
At the bottom of the subpoena shall be placed a memorandum, that 


the defendant is to enter his appearance in the suit in the clerk’s office on or 


before the day at which the writ is returnable ; otherwise the bill may be 
taken pro confesso. Where there are more than one defendant a writ 
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of subpcena may, at the election of the plaintiff, be sued out - 
rately for each defendant, except in the case of husband and wife, 
defendants, or a joiat subpcena against all the defendants. 


9. 


The service of all subpoenas shall be by a delivery of a copy 
thereof by the officer serving the same to the defendant porvenili 
or, in case of husband and wife, to the husband personally, or by 
leaving a eopy thereof at the dwelling-house or usual place of abode 
of each defendant, with some suitable person who is a member or 
resident of the family. ; 


10. 
Renewal. 


Whenever any subpeena shall be returned not executed as to anv 
defendant, the plaintiff shall be entitled to another subpeena, toties 
quoties, against such defendant, if he shall require it, until due 
service is made. 


11. 
Marshal to serve. 


The service of all process, mesne and final, shall be by the 
marshal of the district, or his deputy, or by some other person 
236 specially appointed by the court for that purpose, and not 
otherwise. In the latter case the person serving the process 

shall make affidavit thereof. 


12. 
Docketing suit. 


As soon as the bill is filed the clerk shall enter the suit upon bis 
docket as pending in the court, and shall state the time of the entry. 


Defendant's appearance and defense. 
13. 
Time of appearance. 


A defendant served with subpcena to answer twenty days before 
the first Tuesday of any month must appear by the rule-day first 
occurring twenty days after the service thereof. 


14. 
Entry of appearance. 


The appearance of the defendant, either personally or by his solic- 
itor, shall be entered in the docket on the day thereof by the clerk. 
16—1588 
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15. 
Default in appearing. 


In default of such appearance, the plaintiff may, at his election, 
enter an order (as of course) in the order-book, that the bill be taken 
pro confesso ; and thereupon the cause shall be proceeded in ez parte, 
and the matter of the bill may be decreed by the court at the next 
ensuing term thereof accordingly, if the same can be done without 
an answer and is pruper to be decreed ; or the plaintiff, if he requires 
any discovery or answer to enable him to obtain a proper decree, 
shall be entitled to process of attachment against the defendant, to 
compel an answer; and the defendant shall not, when arrested upon 
such process, be discharged therefrom unless upon filing his answer, 
or otherwise complying with such order as the court or judge thereof 
may direct, as to pleading to or fully answering the bill, within a 
period to be fixed by the court or judge, and undertaking to speed 
the cause. 


237 — 16. 
Decree on—Setting aside. 


When the bill is taken pro confesso, the court may proceed to a 
decree at the next ensuing term thereof, and such decree rendered 
shall be deemed absolute unless the court shall, at the same term, 
set aside the same, or enlarge the time for filing the answer, upon 
cause shown upon motion and affidavit of the defendant. And no 
such motion shall be granted, unless upon the payinent of the costs 
of the plaintiff in the suit up to that time, or such part thereof 
as the court shall deem reasonable, and unless the defendant shall 
undertake to file his answer within such time as the court shall di- 
rect, aud submit to such other terms as the court shall direct for the 
purpose of speeding the cause. 


Frame of Bill. 
17. 


Introduction. 


Every bill shall be divided into paragraphs, successively num- 
bered, and shall contain the names and places of abode of all the 
— plaintiffs and defendants, by and against whom the bill is 

rought. The form of the introductory part thereof shall, in sub- 
stance, be as follows: 


ant 
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In THE SuPpReEME Court oF THE District or CoLUMBIA, THE DAY OF »18 3 


Bill in equity. 
A. B., plaintiff, 
No 


vs. 
C. D., defendant. 


To the Supreme Court of the District of Columbia, holding an equity court for said 
District : 
The plaintiff states as follows : 
1. He is a citizen of , [in the State of New York,] and brings this suit [in . 
his own right] or [as assignee in bankruptcy of the late firm of and 
, merchants in the city of New York,] [stating the character in which 


he sues. ] 
2. The defendant is a citizen of the District of Columbia, and is sued in this action 
[as executor of , deceased, late of said District. ] 
3. That, &c. 
18. 


Parts that may be omitted. 


The plaintiff, in his bill, shall omit the part which is usually 
called the common confederacy clause of the bill, averring a 

238 confederacy between the defendants to injure or defraud the 
plaintiff; also what is commonly called the ing part of 

the bill, setting forth the matters or excuses which the defendant is 
supposed to intend to set up by way of defense to the bill; also what 
is commonly called the jurisdiction clause of the bill, that the acts 
complained of are contrary to equity, and that the defendant is with- 


out any remedy at law; and the bill shall not be demurrable there- 
for. 
19. 


Reason of omitting parties to be averred. 


If any persons, other than those named as defendants in the bill, 
shall appear to be necessary or proper parties thereto, the bill shall 
aver the reason why they are not made parties, by showing them to 
be without the jurisdiction of the court. And as to persons who are 
without the jurisdiction and may properly be made parties, the bill 
may pray that process may issue to make them parties to the bill, if 
they should come within the jurisdiction. 


20. 
Bill to be signed by counsel. 


Every bill shall contain the signature of counsel annexed to it, 
which shall be considered as an affirmation on his part that, upon 
the instructions given to him and the case laid before him, there is 
good ground for the suit in the manner in which it is framed. 


21. 
Matter of bill to be brief, relevant, pertinent. 


Every bill shall be expressed in as brief and succinct terms as it 
reasonably can be, and shall contain no unnecessary recitals of 
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deeds, documents, contracts, or other instruments, in hee verba, or 
any impertinent, scandalous, or irrelevant matter. If it does, a mo- 
tion may be made to the court to expunge such portions thereof as 
are deemed impertinent or scandalous ; and if so found by the court, 
it shall be expunged at the expense of the plaintiff, and he shall pay 
to the defendant all his costs in the suit up to that time, unleas the 
court otherwise order. If the court find that the matter of the bill 
is not scandalous or impertinent, the plaintiff shall be entitled to 
the costs of the motion. 


239 22. 
Prayer for process. 


The prayer for process of subpcena in the bill shall contain the 
names of all the defendants named in the introductory part of the 


bill, and if any of them are known to be infants under age, or other- 


wise under guardianship, shall state the faet, so that the court may 
take order thereon, as justice may require, upon the return of the 
process. If an injunction or a writ of ne exveat or any other special 
order, pending the suit, is asked for in the prayer for relief, that 
shall be sufficient, without repeating the same in the prayer for 
process. 


23. . 
Prayer for relief. 


The prayer of the bill shall ask the special relief to which the 
plaintiff supposes himself entitled, and shall also contain a prayer 
for general relief; and if an injunction or a writ of ne exeat, or any 
other special order, pending the suit, is required, it shall also be 
specially asked for. 


Amendment of Bills. 
24. 
Before copy—After copy. 


The plaintiff may, as a matter of course, and without payment 
of costs, amend his bill in any matters whatsoever, before any copy 
has been taken out of the clerk’s office, and in anv small matters 
afterward, such as filling blanks, correcting errors of dates, misnomer 
of parties, misdescription of premises, clerical errors, and generally 
in matters of form. But if he amend in a material point after a 
copy has been so taken, (as he may do, of course,) before any answer, 
or plea, or demurrer to the bill, he shall pay to the defendant the 
costs occasioned thereby and shall, without delay, furnish him a fair 
copy thereof, free of expense, with suitable references to the places 
where the same are to be inserted. And if the amendments are 
numerous, he shall furnish in like manner to the defendant a copy 
of the whole bill as amended, and if there be more than one de- 
fendant, a copy shall be furnished to each defendant affected thereby. 
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240 25. 
After answer. 


After an answer, or plea, or demurrer is put in, and before repli- 
cation, the plaintiff may, upon motion or petition, without notice, 
obtain an order from any justice of the court to amend his bill, on 
or before the next succeeding rule-day, upon payment of costs or 
without payment of costs, as the court or a judge thereof may in his 
discretion direct. " 


After replication. 


But after replication filed the plaintiff shall not withdraw it and 
amend his bill except upon a special order of a justice of the court, 
upon motion or petition, after due notice to the other party ; and 
upon proof by affidavit that the same is not made for the purpose 
af conan: or delay, ot that the matter of the proposed amendment 
is material, and could not with reasonable diligence have been 
sooner introduced into the bill, and upon the plaintiff’s submitting 
to such other terms as may be imposed by the judge for speeding 
the cause. 


26. 
Leave to amend, when deemed abandoned. 


If the plaintiff, so obtaining any order to amend his bill after an- 
swer, or plea, or demurrer, or after replication, shall not file his 
amendments or amended bill, as the case may require, in the clerk’s 
office, on or before the next succeeding rule-day, he shall be con- 
sidered to have abandoned the same, and the cause shall proceed as 
if no application for any amendment had been made. 


Demurrers and Pleas. 
27. 
Terms of filing. 


No demurrer or plea shall be allowed to be filed to any bill unless 
upon a certificate of counsel that, in his opinion, it is well founded 
in point of law, and supported by the affidavit of the defendant that 
it is not interposed for delay; and if a plea, that it is true in point 
of fact. 


241 28. 
To whole or part of bill. 


The defendant may, at any time before the bill is taken for con- 
fessed, or afterward with the leave of the court, demur or plead to 
the whole bill or to part of it, and he may demur to part, plead to 
part, and answer as to the residue ; but in every case in which the bill 
specifically charges fraud or combination, a plea to such part must 
be accompanied with an answer fortifying the plea, and explicitly 
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denying the fraud and combination, and the facts on which the 
charge is founded. 


29. 
Argument of, or issue on. 


The plaintiff may set down the demurrer or plea to be argued, or 
he may take issue on the plea. If, upon an issue, the facts stated 
in the plea be determined for the defendant, they shall avail him 
as far as in law and equity they ought to avail him. 


30. 
Cost of overruling. 


If, upon the hearing, any demurrer or plea is overruled, the plain- 
tiff shall be entitled to his costs in the cause up to that period, unless 
the court shall be satisfied that the defendant had good ground in 
point of law or fact to interpose the same, and it was not interposed 
vexatiously or for delay. And upon the overruling of any plea or 
demurrer, the defendant shall be assigned to answer the bill, or so 
much thereof as is covered by the plea or demurrer, the next suc- 
ceeding rule-day, or at such other period as, consistently with jus- 
tice and the rights of the defendant, the same can, in the judgment 
of the court, be reasonably done; in default whereof the bill shall 
be taken against him pro confesso, and the matter thereof proceeded 
in and decreed accordingly. 


ol. 
Cost of allowing. 


If, upon the hearing, any demurrer or plea shall be allowed, the 
defendant shall be entitled to his costs. But the court may, in its 
discretion, upon motion of the plaintiff, allow him to amend his 
bill upon such terms as it shall deém reasonable. 


242 32. 
Admitted to be true and sufficient, when. 


If the plaintiff shall not reply to any plea, or set down any plea 
or demurrer for argument, on the next rule-day, provided the same 
is filed five days before the commencement of the term, he shall be 
deemed to admit the truth thereof. 


33. 


Defense by answer instead of plea. 


The rule, that if a defendant submits to answer he shall answer 
fully to all matters of the bill, shall no longer apply in cases where 
he might by plea protect himself from such answer and discovery. 
And the defendant may in all cases by answer insist upon all mat- 
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ters of defense (not being of a merely dilatory character) in bar of 
or to the merits of the bill, of which he may avail himself by a 
plea in bar; and in such answer he shall not be compellable to an- 
swer any other matters than he would be compellable to answer and 
discover upon filing a plea in bar and an answer in support of such 
-~ touching the matters set forth in the bill to avoid or repel the 

ar or defense. Thus, for example, a bona-fide purchaser for a val- 
uable consideration, without notice, may set up that defense by way 
of answer instead of plea, and shall be entitled to the same protec- 
tion, and shall not be compellable to make any further answer or 
discovery of his title than he would be in any answer in support of 
such plea. | 


34. 
New or supplemental answer. 


In every case where an amendment shall be made by plaintiff 
after answer filed, the defendant shall put in a new or supplemental 
answer, within ten days after notice of the filing of the amended 
bill, unless the time is enlarged or otherwise ordered by a justice of 
the court; and upon his default the like proceedings may be had 
as in cases of an omission to put in an answer. 


Parties to the Suit. 
30. 
Proceeding without. 


In all cases where it shall appear to the court that persons who 
might otherwise be deemed necessary or proper parties to 

243 the suit cannot be made parties by reason of their being out 
of the jurisdiction of the court, or incapable otherwise of 

being made parties, the court may in its discretion proceed in the 
cause without making such persons parties; and in such cases the 
decree shall be without prejudice to the rights of the absent parties. 


36. 
Very numerous, dispensed with. 


Where the parties on either side are very numerous, and cannot, 
without manifest inconvenience and oppressive delays in the suit, 
be all brought before -it, the court in its discretion may dispense 
with making all of them parties, and may proceed in the suit, hav- 
ing sufficient parties before it to represent all the adverse interests 
of the plaintiffs and the defendants in the suit properly before it. 
But in such cases the deeree shall be without prejudice to the rights 
and claims of all the absent parties. 


37. 
Beneficiaries dispensed with. 
In all suits concerning real estate which is vested in trustees by 
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devise, and such trustees are competent to sell and give discharges 
for the proceeds of the sale, and for the rents and profits of the estate, 
such trustees shall represent the persons beneficially interested in 
the estate or the proceeds, or the rents and profits, in the same man- 
ner, and to the same extent, as the executors or administrators in 
suits concerning personal estate represent the persons beneficially 
interested in such personal estate; and in such cases it shall not be 
necessary to make the persons beneficially interested in such real 
estate, or rents and profits, parties to the suit; but the court may, 
upon consideration of the matter on the hearing, if it shall think fit, 
order such persons to be made parties. 


38. 


Want of, suggested in answer. 


Where the defendant shall, by his answer, suggest that the bill is 
defective for want of parties, the plaintiff may, within fourteen days 
after answer filed, set down the cause for argument upon that 

244 objection only; and the purpose for which the same is so set 
down shall be notified by an entry, to be made in the clerk’s 
order-book, in the form or to the effect following: “ Set down upon 
the defendant’s objection for want of parties.” And where the 
plaintiff shall not so set down his cause, but shall proceed therewith 
to a hearing, notwithstanding an objection for want of parties taken 


by the answer, he shall not, at the hearing of the cause, if the de- 


fendant’s objection shall then be allowed, be entitled as of course to 
an order for liberty to amend his bill by adding parties; but the 
court, if it thinks fit, may dismiss the bill. 


39. 


Omitted, saving for, in decree. 


If a defendant at the hearing of « cause object that a suit is de- 
fective for want of parties, not baving by plea or answer taken the 
objection, and therein specified by name or description the parties 
to whom the objection applies, the court may make a decree, saving 
the rights of the absent parties. 


40. 
Nominal, when to answer—when not. 


Where no account, payment, conveyance, or other direct relief is 
sought against a party to a suit, not being an infant, the party, 
upon service of the subpoena upon him, need: not appear and answer 
the bill, unless the plaintiff specially requires. him so to do by the 
prayer of his bill; but he may appear and answer at his option; 
and if he does not appear and answer he shall be bound by all the 
proceedings in the cause. If the plaintiff shall require him to ap- 
pear and answer, he shall be entitled to the costs of all the proceed- 
Ings against him, unless the court shall otherwise direct. 
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Injunction. 
41. 


To suspend business of bank, &c. 


No injunction nor restraining order to suspend the ordinary busi- 
ness of any bank or moneyed corporation, or to compel a defendant 
to refrain from doing any other act, where the injunction will nec- 
essarily produce great and irreparable injury to the defendant if 
the claim of the complainant be not sustained, shall be allowed, 
except upon a direct application to the justice holding the special 
term of the court. 3 


245 To stay proceedings at law. 


Except when an injunction is to stay proceedings in an ordina 
suit at law, or is against a judgment debtor, who is made a defend- 
ant to a creditor’s bill, no injunction or restraining order shall be 
issued but upon the precedent condition that the plaintiff execute 
and file in the cause, with surety or sureties, if deemed necessary by 
the justice, and to be approved by him,an undertaking to make good 
to the defendant all damages by him suffered or sustained by reason of 
wrongfully and inequitably suing out the injunction, and stipulating that 
the damages may be ascertained in such manner as the justice shall direet ; 
and that, on dissolving the injunction, he may give judgment thereon 
against the principal and sureties for said damages in the decree itself 
dissolving the injunction. 

42. 


Notice of Application for. 


The justice to whom an application for an injunction is made may 
refuse to allow it ex parte, and instead thereof may appoint a day 
for hearing the application, and require the defendant, or if there 
be several defendants, such of them as he thinks proper, to be noti- 
fied of the hearing for a reasonable time erbapey subject to the 
provision of Rule No. 41, as to the undertaking to be filed by plain- 
— 

43. 
W hat bill for must state. 


If the injunction prayed for be to stay proceedings at law, the 
bill must state whether an issue has been joined, or a verdict or 
judgment obtained, and the injunction, if granted, may stay all pro- 
ceedings after issue joined, or permit the defendant to proceed to 
judgment, notwithstanding the injunction, without prejudice to the 
complainant’s equities. 

44. 


To stay ejectment or replevin. 


If an action of ejectment, or other suit at law to recover posses- 
sion of land, or to recover possession of specific chattels, be at issue, 
17—1588 


130 THOMAS J. PHELPS, ASSIGNEE, VS. 


246 complainant, with surety or sureties approved by the justice, 

has filed an undertaking in the suit to pay such rent and in- 
tervening damages as may be finally adjudged against the complainant, 
and stipulating that judgment may be given against the principal and 
sureties for the same if the bill be dismissed for want of equity. 


45. 
Motion to dissolve or to discharge. 


If an injunction or ne exeat be granted ex parte before answer, the 
defendant, on due notice, may move to dissolve the injunction or 
discharge the ne exeat on the bill only; and if his motion be allowed, 
it may be with or without costs, in the discretion of the justice. 

In this case the complainant shall serve a copy of the bill upon 
the defendant’s solicitor within six days after he bas entered his ap- 
pearance and notice thereof; and if a copy of the bill be not deliv- 
ered within said time, the defendant may, upon due notice to the 
plaintiff, move to dissolve the injunction or discharge the ne ezxeat 
with costs. | 


46. 
Not granted unless prayed for and bill verified. 


No preliminary injunction or ne exeat shall be granted ex parte 
unless prayed for in the bill, and the bill be verified in the manner 
prescribed in Rule 90. | 


47. 
Not dissolved unless answer verified. 


An injunction or ne exeat shall not be dissolved or discharged al- 
though the whole equity of the bill be denied by the answer, unless 


the answer is duly verified, provided the verification thereof is not — 


waived by the plaintiff in the bill. 


48. 
Affidavits on application for. 


The application for an injunction or ne ereat, whether ex parte or 
upon notice, may be fortified by affidavits of third persons in sup- 
port-of the allegations of the bill or petition to be filed therewith ; 
and upon motion of the defendant to dissolve, his answer may be 
supported in like manner, by affidavits to be filed with said answer. 


247 Revivor and Supplemental Bills. 
49. 
Bill of revivor. 


Whenever a suit in equity shall become abated by the death of 
either party, or by any other event, the same may be revived by a 


no injunction shall be granted to stay the same until the 
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bill of revivor, or a bill in the nature of a bill of revivor, as the 
circumstances of the case may require, filed by the proper parties 
entitled to revive the same, which bill may be filed in the clerk’s 
office at any time; and upon suggestion of the facts, the proper 
process of subpcena shall, as of course, be issued by the clerk requir- 
ing the proper representatives of the other party to appear and show 
cause, if any they have, why the cause should not be revived. And 
if no cause shall be shown at the next rule-day, which shall occur 
after fourteen days from the time of the service of the same process, 
the suit shall stand revived, as of course. 


50. 
Supplemental bill. 


Leave to file a supplemental bill, when deemed necessary, may 
be granted by the justice holding the special term, or, in his ab- 
sence, by any other justice of the court, upon sufficient cause shown, 
and notice of the application to the opposite party. 

And if leave is granted to file such supplemental bill, the defend- 
ant shall demur, plead, or answer thereto, en the next succeeding 
rule-day after the supplemental bill is filed in the clerk’s office, unless 
sone other time shall be assigned by a judge of the court. 


51. 
Matter of. 


It shall not be necessary in any bill of revivor or supplemental 
bill to set forth any of the statements in the original suit, unless the 
special circumstances of the case may require it. 


Answer. 
Time of filing, and failing to file, answer. 


If defense is not made by plea or demurrer, the defendant must 
file his answer in the clerk’s office by the rule-day next 
248 succeeding that of entering his appearance. In default 
thereof the proceedings shall be the same as are prescribed 

in case of default in appearing. (Rule 15.) 


53. 
Frame of the answer. 


The answer, after the introductory part of it, shall be divided 
into paragraphs in the same manner as the bill, and each paragraph 
in the answer shall correspond with the paragraph in the bill of the 


same number. 
54. 


Amendment of, before and after replication. 


After an answer is put in it may de amended as of course, in any 
matter of form, as by filling up a blank, or correcting a date, or refer- 
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ence to a document or other small matter, and be resworn, at any 
time before a replication is put in, or the cause is set down for 
a hearing upon bill and answer. But after replication, or such 
setting down for hearing, it shall not be amended in any material 
matters, as by adding new facts or defenses, or qualifying or alter- 
ing the original statements, except by special leave of the court or 
of a justice thereof, upon motion and cause shown, after due notice 
to the adverse party, supported, if required, by affidavit. And in 
every case where leave is so granted, the court, or the justice grant- 
ing the same, may, in his discretion, require that the same be sepa- 
rately engrossed and added as a distinct amendment to the original 
answer, so as to be distinguished therefrom. 


55. 
Exceptions to answer, time for filing. 


After an answer is filed, and notice thereof given to the plain- 
tiff’s solicitor, the plaintiff shall be allowed ten days to file in the 
clerk’s office exceptions thereto for insufficiency, unless a longer 
time shall be allowed by a justice for the purpose, upon cause shown ; 
and if no exception shall be filed thereto within that period, the 
answer shall be deemed and taken to be sufficient. 


249 56. 
Exceptions, when to be heard. 


Where exceptions shall be filed to the answer for insufficienc 
within the period prescribed by these rules, if the defendant shall 
not submit to the same, and filean amended answer within ten days, 
and give notice thereof to the plaintiff, the plaintiff shall forthwith 
set them down for a hearing on the next succeeding rule-day there- 
after before a justice of the court, and shall enter, as of course, in 
the order-book, an order for that purpose. And if he shall not so 
set down the same for a hearing, the exceptions shall be deemed 
abandoned, and the answer shall be deemed sufficient ; provided, 
however, that the court, or any justice thereof, may, for good cause 
shown, enlarge the time for tiling exceptions, or for answering the 
same, in his discretion, upon such terms as he may deem reasonable. 


57. 
Allowance of exceptions—Attachment. 


If at the hearing the exceptions shall be allowed, the defendant 
shall be bound to put in a full and complete answer thereto within 
ten days, otherwise the plaintiff shall, as of course, be entitled to take 
the bill, so far as the matter of such exceptions is concerned, as con- 
fessed, or, at his election, he may have a writ of attachment to com- 
pel the defendant to make a better answer to the matter of the ex- 
ceptions, and the defendant, when he is in custody upon such writ, 
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shall not be discharged therefrom, but by an order of the court, or 
of a judge thereof, upon his putting in such answer and complying 
with such other terms as the court or judge may direct. 


58. 
Exceptions overruled— Costs. 


If,upon argument, the plaintiff's exceptions to the answer shall 
be overruled, or the answer shall be adjudged insufficient, the pre- 
vailing party shall be entitled to all the costs occasioned thereby, 
unless otherwise directed by the court, or the judge thereof, at the 
hearing upon the exceptions. 


250 59. 
Separate answers, costs of. 


When the same solicitor is employed for two or more defendants, 
and separate answers shall be filed, or other proceedings had by two 
or more of the defendants separately, costs shall not be allowed for 
such separate answers or other proceedings, unless the court deter- 
mine that such separate answers and proceedings were necessary or 
proper, and ought not to have been joined together. 


Replication and Issue. 


60. 
Form of replication. 


No special replication to any answer shall be filed. The general 
replication may be in the following or equivalent form : 
In tHe Supreme Court or tHe Distrratcr or CoLuMBiIa, THE DAY 
OF 18 
A. B., complainant, 


rs. In equity, No. 
C. D., defendant. 


The plaintiff hereby joins issue with the defendant, [und will hear the cause 
on bill and answer against the defendant, } [and on the order to take the bill as 
confessed against the defendant, ] 

61. 
Time of filing. 


Whenever the answer of the defendant shall be excepted to, and 
shall be adjudged or deemed sufficient, the plaintiff shall file the 
general replication thereto within ten days thereafter; and whenever 
the answer of the defendant shall not be excepted to, the plaintiff 
shall file the general replication thereto within ten days after notice 
of the filing of such answer ; and in all cases where tle general rep- 
lication is filed, the cause shall be deemed to all intents and pur- 
poses at issue, without any rejoinder or other pleading on either side. 
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62. 
Not filed in time-—what. 


If the plaintiff shall omit or refuse to file such replication within 

the prescribed period, the defendant shall be entitled to an 

251 order, as of course, for a dismissal of the suit; and the suit shall 

thereupon stand dismissed, unless the court, ora judge thereof, 

shall, upon motion, for cause shown, allow a replication to be filed 

nunc pro tunc, the plaintiff submitting, to speed the cause, and to 
such other terms as may be directed. 


63. 
Manner of setiing causes for hearing and placing same on calendar. 


No cause in equity shall be set down for hearing unless the same 
be at issue and ready for hearing, or be properly set down for hear- 
ing on bill and answer, or bill, answer, and replication, and every 
such cause may be ordered by either party or his counsel to be placed 
upon the calendar, provided such order be given at least five days 
previous to the first day of the next special term. But any cause 
once properly set down for hearing, and placed upon the calendar, 
if uot disposed of by the court, shall remain upon the calendar in 
its proper order. (June 6, 1866, 1 General Term Minutes, 145.) 


64. 


Evidence. 


Answer.—If the complainant, in his bill, waive an answer under 
oath, or only — an answer under oath to certain specified para- 
graphs of his bill, the answer of the defendant, though under oath, 
except such parts of it as shall be directly responsive to such para- 
graph, shall not be evidence in his favor, unless the cause be set 
down on bill and answer only ; but may, nevertheless, be used as an 
affidavit, with the same effect as heretofore, on motion to grant or 
dismiss an injunction, or auy otber incidental motion in the cause ; 
but this shall not prevent a defendant from being a witness in his 
own behalf, under section 3 of the act of Congress of July 2, 1864, 
13 Stats., 374. (Feb. 15, 1873, 2 General Term Minutes, 142.) 

Deposition of resident witness.—After the cause is at issue, either 
party .may give notice to the other that he desires the evidence to 
be adduced in the cause to be taken orally, and thereupon all the 
witnesses to be examined, if they live or be in the district, shall be 
examined before one of the examiners of the court, or before an ex- 
aminer to be specially appointed by the court, the examiner to be 
furnished with a copy of the bill and answer, if any; and such ex- 
amination shall take place in the presence of the parties or their 
agents, by their counsel or solicitors, and the witness shall be subject 
to cross-examination and re-examination, and which shall be con- 

ducted, as near as may be, in the mode now used in common- 
252 Jaw courts. The depositions taken upon such oral examina- 
tion shall be taken down in writing by the examiner in the 
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form of narrative, unless either party request that the examination 
shall be by question and answer; and, when completed, shall be 
read over to the witness and signed by him in the presence of the 
parties or counsel, or such of them as may attend; provided, if the 
witness shall refuse to sign the said deposition, then the examiner 
shall sign the same; and the examiner may, upon all examina- 
tions, state any such special matters to the court as he shall think 
fit; and any question or questions which may be objected to shall 
be noted by the examiner upon the deposition, but he shall not have 
power to decide on the competency, materiality, or relevancy of the 
questions; and the court shall have power to deal with the costs of 
incompetent, immaterial, or irrelevant depositions, or parts of them, 
as may be just. 

In case of the refusal of witness to attend, to be sworn, or to an- 
swer any question put by the examiner, or by counsel or solicitor, 
the same shall be reported to the court by the examiner, when such 
order shall be made as may be deemed best. 

Notice shall be given by the respective counsel or solicitors to the 
opposite counsel or solicitors, or parties, of the time and place of the 
examination, for such reasonable time as the examiner may fix by 
order in each cause. 

When the examination of witnesses before the examiner is con- 
cluded, the original deposition, authenticated by the signature of 
the examiner, shall be transmitted by him to the clerk of the court, 
to be there filed of record, in the same mode as prescribed in the 
30th section of the act of Congress, September 24, 1789. 

Deposition of non-resident witness.—Where the testimony of non- 
resident witnesses is desired by either party, the court in term time, 
or any judge in vacation may, on motion designating the names of 
such witnesses, appoint an examiner to take such testimony, to 
whom the clerk shall thereupon issue a commission under the seal 
of the court; and said testimony shall be taken on written inter- 
rogatories and cross-interrogatories, which written interrogatories 
shall be filed in the clerk’s office at least ten days before the issue of 
such commission, so that the adverse party may have opportunity 
to file cross-interrogatories. But the court or judge, for spevial cause 
shown, may direct that such testimony shall be taken orally. 


65. 
Time for taking. 


Where the evidence to be adduced in a cause is to be taken orally, 
as provided in Rule No. 64, the court may, on motion 
253 of either party, assign a time within which the complainant 
shall take his evidence in support of the bill, and a time 
thereafter within which the defendant shall take his evidence in 
defense, and a time thereafter within which the complainant shall 
take his evidence in reply; and no further evidence shall be taken 
in the cause, unless by agreement of the parties, or by leave of court 
first obtained, on motion, for cause shown. 


THOMAS J. PHELPS, ASSIGNEE, VS. 


66. 
Publication. 


Immediately upon the return of the commissions and depositions 
containing the testimony into the clerk’s office, publication thereof 
may be made by the clerk. 


67. 


De bene esse. 


After any bill filed, and before the defendant hath answered the 
same, upon affidavit made that any of the plaintiff’s witnesses are 
aged or infirm, or going out of the country, or that any one of them 
is a single witness to a material fact, the clerk of the court shall, as 
of course, upon the application of the plaintiff, issue a commission 
to such commissioner or commissioners as a judge of the court may 
direct, to take the examination of such witness or witnesses de bene 
esse, upon giving due notice to the adverse party of the time and 
place of taking his testimony. 


68. 
Form of last interrogatory. 


The last written interrogatory to a witness shall be substantially, 
“Do you know, or can you set forth, any other matter or thing which 
may be a benefit or advantage to the parties at issue in this cause, 
or either of them, or that may be material to the subject of this your 
examination, or the matters in question in this cause? If yea, set 
forth the same fully and at large in your answer.” 


Cross-Bill. 
69. 
For discovery only.—Answer to, and use of answer. 


Where a defendant in equity files a cross-bill for discovery only 
against the plaintiff in the original bill, the defendant to the 
254 original bill shal! first answer thereto, before the original 
plaintiff shall be compellable to answer the cross-bill. The 
answer of the original plaintiff to such cross-bill may be read and 
used by the party filing the cross-bill, at the hearing, in the same 
manner and under the same restrictions as the answer praying re- 
lief may now be read and used. 


Reference to and Proceedings before the Auditor. 
| 70. 
Account of personalty of person deceased. 


Every decree for an account of the personal estate of a testator or 
intestate shall contain a direction to the auditor of the court, to whom 
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it is referred to take the same, to inquire and state to the court what 
parts, if any, of such personal estate are outstanding or undisposed 
of, unless the court shall otherwise direct. 


71. 
When matter referred to be presented to auditor. 


Whenever any reference of any matter is made to the auditor to 
examine and report thereon, the party at whuse instance, or for whose 
benefit, the reference is made, shall cause the same to be presented 
to the auditor for a hearing on or before the next rule-day succeed- 
ing the time when the reference was made; if he shall omit to do 
so, the adverse party shall be at liberty forthwith to cause proceed- 
ings to be had before the auditor, at the costs of the party procuring 
the reference. 


72. 
Time and place of hearing and notice. 


Upon every such reference the auditor shall, as soon as he reason- 
ably can after the same is brought before him, assign a time and 
place for proceedings in the same, and give due notice thereof to each 
of the parties or their solicitors; and if either party fail to appear 
at the time and place appointed, the auditor may proceed ez parte, 
or, in his discretion, adjourn the examination and proceedings to a 
future day, giving notice to the absent party or his solicitor of such 
adjournment. The auditor shall proceed with all reasonable dili- 

gence in every such reference, and with the least practicable 
255 delay, and either party may apply to the court, or a justice 

thereof, for an order to the auditor to speed the proceedings, 
and to make his report, and to certify to the court or judge the 
reasons for any delay. 


73. 
Report not to recite facts. 


In the reports made by the auditor to the court, no part of any 
state of facts, charge, affidavit, deposition, examination, or answer, 
brought in or used before him, shall be stated or recited. But such 
state of facts, charge, affidavit, deposition, examination, or answer 
shall be so identified, specified, and referred to as to inform the court 
what state of facts, charge, affidavit, deposition, examination, or an- 
swer was so brought in or used. 


74. 


Auditor’s power on hearing. 


The auditor shall regulate all the proceedings in every hearing 
before him upon every such reference; and he shall have full au- 
thority— 

1 
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To examine the parties in the cause upon oath touching all mat- 
ters contained in the reference ; 

And also to require the production of all books, papers, writings, 
vouchers, and other documents applicable thereto ; 

And also to examine on oath, viva voce, all witnesses produced by 
the parties before him, and to order the examination of other wit- 
nesses to be taken, undera commission to be issued upon his certifi- 
cate from the clerk’s office, or by deposition according to the acts of 


ie 


Congress, or otherwise as hereinafter provided ; a 
And also to direct the mode in which the matters requiring evi- 


dence shall be proved before him ; 

And generally to do all other acts, and direct all other inquiries 
and proceedings in the matters before him, which he may deem 
necessary and proper to the justice and merits thereof, and the rights 
of the parties. 


75. 
Witness before auditor, commissioner, or examiner. 


Witnesses who live within the district may, upon due notice to 
the opposite party, be summoned to appear before the com- 
256 missioner appointed to take testimony, or before an auditor 
or examiner appointed in any cause, by subpeena in the usual 
form, which may be issued by the clerk in blank, and filled up by 
the party praying the same, or by the commissioner, auditor, or ex- 
aminer requiring the attendance of the witnesses at the time and 
place specitied, who shall be allowed for attendance the same com- 
pensation as for attendance in court; and if any witness shall refuse 
to appear, or to give evidence, it shall be deemed a contempt of the 
court, which being certified to the clerk’s offize by the commissioner, 
auditor, or examiner, an attachment may issue thereupon by order 
of the court or of any justice thereof in the same manner as if the 
contempt were for not attending, or for refusing to give testimony 
in the court. But nothing herein contained shall prevent the ex- 
amination of witnesses viva voce when produced in open court, if 
the court shall in its discretion deem it advisable. 


76. 


Form of accounting before the auditor. 


All parties accounting before the auditor shall bring in their re- 
—— accounts in the form of debtor and creditor; and any of 
the other parties who shall not be satisfied with the accounts so 
brought in shall be at liberty to examine the accounting party viva 
voce, or upon the interrogatories in the auditor's office, or by depo- 
siton, as the auditor shall direct. 


77. 
Documentary evidence before auditor. 


All affidavits, depositions, and documents, which have been pre- 


' 
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viously made, read, or used in the court, upon any proceeding in 3 
any cause or matter, may be used before the auditor. 


; 78. 
Creditor or claimant examined. 


The auditor shall be at liberty to examine any creditor or other 
person coming in to claim before him, either upon written inter- 
rogatories or viva voce, or in both modes, as the nature of the case 
may appear to him to require. The evidence upon such examina- 
tion shall be taken down by the auditor, or by some other peraon, 
by his order and in his presence, if either party requires it, in order 
that the same may be used by the court if necessary. 


257 79. 
Compensation of auditor. 


The compensation to be allowed to every auditor in chancery for 
his services in any particular case shall be fixed by the court, in its 
discretion, having regard to all the circumstances thereof; and the 
compensation shall be charged upon and borne by such of the 
parties in the cause as the court shall direct. 

The auditor shall not be compelled to make out or return a report 
until his fees therefor be paid, or secured to his satisfaction, unless 
the court to which the report is to be returned order it to be made 
out and returned without such paymeut or security. 


Exceptions to report of Auditor. 
80. | 
Report, and exceptions thereto. 


The auditor, as soon as his report is ready, shall return the same 
into the clerk’s office, and the day of the return shall be entered by 
the clerk in the order-book. The parties shall have one month, 
from the time of filing the report, to file exceptions thereto; and if 
no exceptions are within that period filed by either party the report 
shall stand confirmed on the next rule-day after the month is ex- 
pired. If exceptions are filed they shall stand for hearing before 
the court, if the court is then in session ; or if not, then at the next 
sitting of the court which shall be held thereafter by adjournment 
or otherwise. na 


Cost of frivolous exceptions. 


And in order to prevent exceptions to reports from being filed for 
frivolous causes, or for mere delay, the party whose exceptions are 
overruled shall, for every exception overruled, pay costs to the other 
party, and for every exception allowed shall be entitled to costs— 
the costs to be fixed in each case by the court, by a standing rule of 


the circuit court. 
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Decrees, 


82. 


Mistakes in. 


Clerical mistakes in decrees, or decretal orders, or errors arising 
from any accidental slip or omission, may, at any time be- 
258 fore an actual enrollment thereof, be corrected bv order of 
the court or a judge thereof, upon petition, without the form 

or expense of a rehearing. 


83. 
Form and substance of. 


In drawing up decrees and orders neither the bill, nor answer, 
nor other pleadings, nor any part thereof, nor the report of any mas- 
ter, nor any other prior proceeding, shall be recited or stated in the 
decree or order; but the decree and order shall begin, in substance, 
as follows: 

“ This cause came on to be heard (or to be further heard, as the case 
may be) at this term, and was argued by counsel; and thereupon, upon 
consideration thereof, it is ordered, adjudged, and decreed as follows, viz :” 
[ Here insert the decree or order. | 


84. 
Execution of decree for payment of money. 


Final process to execute any decree may, if the decree be solely 
for the payment of money, be by a writ of fieri facias, or by seques- 
tration-attachment against real estate, goods, chattels, or credits of 
the defendant. (May 17, ’73, 2 M. G. T., 127.) 


85. 
Execution of decree for specific act. 


If the decree be for the performance of any specific act, as, for ex- 
ample, for the execution of a conveyance of land, or the delivery of 
possession, or the delivering up of deeds, or other documents, the 
decree shall, in all cases, prescribe the time within which the act 
shall be done, of which the defendant shall be bound without fur- 
ther service to take notice; and upon affidavit of the plaintiff or his 
solicitor, filed in the clerk’s office, that the same has not been com- 
plied with within the prescribed time, the clerk shall issue a writ of 
attachment against the delinquent party, from which, if attached 
thereon, he shall not be discharged, unless upon a full compliance 
with the decree and the payment of all costs, or upon a special order 
of the court, or of a judge thereof, upon motion and affidavit, enlarg- 
ing the time for the performance thereof. If the delinquent party 
cannot be found, a writ of sequestration shall issue against his estate 
upon the return of non est inventus, to compel obedience to the de- 
cree, 
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259 86. 
For delivery of possession. 
When any decree or order is for the delivery of possession, upon 
proof made by affidavit of a demand and refusal to ohey the decree 


or order, the party prosecuting the same shall be entitled to a writ 
of assistance from. the clerk of the court. 


Guardian and Prochein Ami. 
87. 


Guardians ad litem to defend a suit may be appointed by the court 
for infants or other persons who are under guardianship, or other- 
wise incapable to sue for themselves; all infants and other persons 
so incapable may sue by their guardians, if any, or by their pro- 
chein ami; subject, however, to such orders as the court may direct 
for the protection of infants and other persons. 


Rehearing. 


88. 
How applied for. 


& Every petition for a rehearing shall contain the special matter or 
cause on which such rehearing is applied for, shall be signed b 
counsel, and the facts therein stated, if not apparent on the aan § 
shall be verified by the oath of the party, or by some other person. 
No rehearing shall be granted after the term at which the final de- 
cree of the court shall have been entered and recorded if an appeal 
lies to the Supreme Court. But if no appeal lies, the petition may 
be admitted at any time before the end of the next term of the court, 
in the discretion of the court. 


89. 


Practice in English chancery. 


In all cases where these rules do not apply, the practice of the 
court shall be regulated by the present practice of the high court 
of chancery in England, so far as the same may reasonably be ap- 
plied consistently with the local circumstances and local convenience 
of the district, not as positive rules, but as furnishing just analogies 
to regulate the practice. 


260 90. 
Oath or affirmation. 
Whenever under these rules an oath is or may be required to be 


taken, the party may, if conscientiously scrupulous of taking an 
oath, in lieu thereof, make solemn affirmation to the truth of the 


facts stated by him. 
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91. 
Verification of bill, &e. 


Every verification of a bill, answer, or petition, shall be to the 
following effect: “I do solemnly swear [affirm] that I have read 
[heard read] the [bill, answer, petition] by me subscribed, and know 
the contents thereof, and that the facts therein stated, upon my per- 
sonal knowledge, are true, and that the facts therein stated upon 
information and belief I believe to be true.” 


Divorce. 
92. 


In suits for divorce of either kind, or for nullity of marriage, if 
the defendant fail to answer the petition, or if the facts charged in 
the petition are not denied in the answer, the court shall order a 
reference to take proof of all the material facts stated in the petition ; 
but in no case shall such reference be made to a person named by 
either party. 

93. 


No divorce shall be granted for adultery unless the petition, duly 
verified, charge that the adultery was committed without the con- 
sent, connivance, privity, or procurement of the petitioner, and that, 
after discovery of the offense, the petitioner has not voluntarily co- 
habited with the defendant. | 


94. 


If the suit be for nullity of marriage on the ground that the petitioner 
was under the age of consent at the time of the marriage, it shall be 
averred in the bill that the parties thereto have not freely cohabited, 
as man and wife, after the petitioner attained said age. ~ 


261 95. 


If the suit be for nullity of marriage on the ground that the peti- 
tioner’s consent was procured by fraud, it must be averred in the pe- 
tition that there has been no voluntary cohabitation between the 
parties as man and wife. | 

96. 


If the suit be for nullity of marriage on the ground of petitioner’s 
lunacy, it must be averred in the bill that the lunacy still continues, 
or that the parties have not cohabited since the petitioner’s restora- 
tion to reason. 

97. 


All bills for divorce, or for separation, or for nullity of marriage, 
must be verified in the mode prescribed in Rule 91. The answer 
to the petition may or may not be verified, at the option of the peti- 
tioner. 


i | 


GEORGE ELLIOTT ET Al.., &. 143 


98. 


On reference to take proof of the facts charged in a petition for a 
divorce from bed and board, the examination of the petitioner, on 
oath or affirmation, may be taken as to any cruel or inhuman treat- 
ment alleged in the petition to have taken place when no witness 
was present competent to testify. 


99. 


The defendant in the answer may set up the adultery of the pe- 
titioner, or any other matter which would be a bar to a divorce or 
annulment of the marriage; and if an issue be taken thereon it 
shall be tried at the same time, in the same manner, as the other 
matters of the cause. 


100. 
Pleadings, &c., to be written, &c., legibly. 


All pleadings and other proceedings, and copies thereof, shall be 
fairly and legibly written and indorsed with the number and title’ 
of the cause; and if not so done the clerk shall refuse to file the. 
sume. 


262 FORM OF BILL AND ANSWER ACCORDING TO RULES 17 AND 83, 
No. , Docket 10. 
In Tue Supreme Court or tHe Disrricr or CoLUMBIA, THE DAY OF . 
m « 
In equity. 


( John Holford and Richard Davis, plaintiffs, 
Between - and 
( Henry Hawes, defendant. 


T» the Supreme Court of the District of Columbia, holding an equity court for said 
District : 


The plaintiffs complain as follows: 

1. They are residents of the city of Baltimore, in the State of Maryland, and are 
the legal personal representatives of Henry Baker, who died on the 7th day of May, 
1867, having by his will, bearing date the 10th day of January, 1864, devised to the 
plaintiffs and their heirs all estates vested in him by way of mortgage, and having 
appointed the plaintiffs to be his executors; and the said will was, on the Ist day of 
June, 1867, proved by the plaintiffs in the orphans’ court of the District of Co- 
lumbia. 

2. The above-named defendant, Henry Hawes, is a citizen of the District of Co- 
lumbia, and being seized in fee-simple of a house and premises—being No. 300 Penn- 
sylvania avenue, between Fifth and Sixth streets, city of Washingtou—by deed bear- 
ing date the Ist day of June, 1864, and duly made and executed between and by the 
suid defendant of the one part, and said Henry Baker of the other part, for the con- 
siderations therein mentioned granted the said house and premises unto and to the 
use of the said Henry Baker and his heirs; subject, nevertheless, to a proviso in the 
said indenture contained, for redemption and reconveyance of the said house and prem- 
ises, on payment, by said defendant, his heirs, executors, administrators, or assigns, to 
the said Henry Baker, his executors, administrators, or assigns, of the sum of $500, 
with interest thereon from the date of the said indenture, at the rate of six per centum 
per annum, on a day in the said indenture named, (in which payment default was 
made,) as by said indenture when produced will appear. 

8. The defendant has from time to time made various small payments on account 
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of interest due on the said deed of mortgage of the first of June, 1864; but a large 
arrear of interest, together with the whole of said principal sum of $500, is due and 
owing to the plaintiffs, as such personal representatives as aforesaid, on the security 
of the said mortgage. 

4. On the 7th day-of April, 1868, the plaintiffs discovered that the defendant in- 
tended to pull down the said house, and that he had advertised the bricks thereof to 
be sold as building materials, and that he had entered into a contract with one John 
Smithers for the execution of the work of pulling down the same. 

5. If the said house be pulled down, the said premises will be an insufficient se- 
curity to the plaintiffs for the money due on the said mortgage security. 

6. The defendant ought to be restrained from pulling down or injuring the said 

house, and ought to be decreed to pay to the plaintiffs, as such personal 
263 representatives as aforesaid, what shall be found due to them for principal, in- 

terest, and costs on the said security, on an account to be taizen for the pur- 
pose, together with the costs of this suit, or to be foreclosed absolutely of all right 
and equity of redemption in or to the said mortgaged premises. 

7. The defendant has in his possession or power divers handbills, contracts, books, 
papers, and documents, whereby, if produced, the truth of the matter aforesaid would 


appear. 
Prayer. 


The plaintiffs therefore pray as follows: 
1. That an account be taken of what is due for principal and interest on said mort- 


age. 
. > That the defendant may be decreed to pay to the plaintiffs, as personal repre- 
sentatives of the said Henry Baker, what shall be so found due, together with the 
_costs of this suit, by ashort day to be appointed for that purpose ; or, in default thereof, 
that the defendant, Henry Hawes, and all persons claiming under him, may be abso- 
lutely foreclosed of all right and equity of redemption in or to the said mortgaged 
premises. 

3. That the defendant, Henry Hawes, his servants, agents, and workmen, may be 
restrained by order and injunction of this court from pulling down, or suffering to be 
pulled down, the said mortgaged house, and from dilies the materials whereof the 
said house is composed. 

4. That for the purposes aforesaid all necessary accounts may be taken, inquiries 
made, and directions given. 

5. That the plaintiffs may have such further or other relief in the premises as the 
nature of the case may require. 

To which end, the plaintiffs pray for process against the defendant, Henry Hawes, 
requiring him to appear and answer the exigency of the bill. [Frame this prayer as 
prescribed in Rules 22 and 23.] 

The defendant to this bill of complaint is— 

Henry Hawes. 


X. Y., 
Counsel for Plaintiff. 


No. , Docket 10. 
In THE SupReEME Court oF THE District or CoLUMBIA, THE DAY 
OF » ee 


In equity. 
John Holford and Richard Davis, plaintiffs, 


and 
Henry Hawes, defendant. 


Between 


The answer of the above-named defendant, Henry Hawes, to the bill of complaint of the 
above-named plaintiffs. 


In answer to the said bill of complaint, I say as follows : 

1. I do not know and cannot set forth whether the said plaintiffs are the legal per- 
sonal representatives of Henry Baker or not; nor whether he died on the 7th day of 
May, 1867, having, by his will, devised to the plaintiffs and their heirs all estates - 
vested in him by _ of mortgage, or appointed the plaintiffs to be his executors ; nor 
whether the said will was on the first day of June, 1867, proved by the plaintiffs in 
the orphans’ court of the District of Columbia; but I have reason to doubt that the 
facts are as in that behalf alleged in the said bill of complaint. I admit that I have 
heard that the said Henry Buker died some time in the year 1867. 


GEORGE ELLIOTT ET Al., &¢. 


264 2. I admit thet I was, on the first day of June, 1864, seized in fee-simple of 

the premises in the second paragraph of the bill of complaint of the said plain- 
tiffs mentioned. And I admit that the deed, in the said second paregraph of said bill 
mentioned, was of such date, and made between such parties, as in the said paragraph 
of said bill alleged, and that the same was executed by me. I believe that the said 
deed was not executed by the said Henry Baker in the said bill mentioned. 1 believe 
that the said deed was of or to the purport and effect in the said second paragraph of 
said bill in that behalf set forth ; but for greater certainty I crave leave to refer to the 
same when it shall be produced and shown to the court. 

The said deed was made under the following circumstances: The said Henry Baker 
was a bachelor, without any near relations, and for many years previously to the year 
1864, and thenceforward to his death, had suffered from continual ill-health and in- 
firmity. My mother, Sarah Hawes, was in his service as housekeeper from the year 
1845 down to the time of his death, and was in continual attendance upon him, and 
he frequently, during that time, expressed to her his gratitude for her attention to his 
comfort in that his illness. 

I attained my age of 21 years in the year 1864. In the early part of that year my 
mother applied to the said Henry Baker to advance me the sum of $500 to enable me 
to enter business, which he agreed to do on having the repayment thereof, with inter- 
est, secured by the said deed of the Ist of June, 1864. 

In the month of May, 1864, the said Henry Baker, wrote, signed, and sent to me a 
letter, bearing no date, containing the words and figures following: “All is arranged 
about the security you are to give. I hope I shall never have occasion to enforce it; 
and that nothing will compel me to change my intention of rewarding your mother 
= yourself for her long and faithful services to me,’’ as by such letter when produced 
will appear. 

3. I have never made any payments whatsoever on account of interest due on the 
said indenture, and I was never called upon to pay interest thereon by the said Henry 
Baker in his life-time. | 

My said mother died on the 27th day of December, 1867. 

Under the circumstances hereinbefore appearing, L submit that nothing is due on 
the said deed from me to the plaintiffs, whether as such alleged personal representa- 
tives or otherwise; but I admit that nothing has ever been paid on account of the 
principal money secured thereby. 

4. I do not know and cannot set forth whether the plaintiffs did, on the 7th day of 
April, 1868, discover, but I admit that it is the fact, that I intend to pull down the 
said house in the said bill mentioned, and that I have advertised the bricks composin 
the same to be sold as building materials. I deny that it is true that I have ente 
into a contract with John Smithers, or with any other person, for the execution of the 
work of pulling down the same. 

5. If i said house be pulled down, I admit that the said premises would be an 
insufficient security for the sum of $500, with interest thereon at the rate of 6 per 
centum per annum from the first day of June, 1864. 

6. But I submit that I havea right to pull down the said house, and to sell the 
bricks composing the same as building materials, and that the injunction awarded 
against me by this court on the 15th day of April, 1868, ought to be dissolved with 


costs. 
265 7. IL have in my possession the said letter of the said ve Baker, written 
in the month of May, 1864. But, except as aforesaid, I deny that I have in my 


possession or power, or in that of my solicitors or agents, solicitor or agent, various or 
any handbills or handbill, contracts or contract, receipts or receipt, documents or doc- 
ument, papers or paper, relating to the matters in the said bill mentioned, or any of 
them, or whereby, if produced, the truth of such matters, or any of them, would 


appear. 
il HENRY HAWES. 
X. Z., Solicitor for Defendant. 


Verify the answer as prescribed in Rule 91. 


19—1588 
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266 ADMIRALTY RULES 


PRESCRIBED BY 


THE SUPREME COURT OF THE UNITED STATES. 


Process in Personam. 


1. 
Issuance and service. 


No mesne process shall issue from the district courts, in any civil 
cause of admiralty and maritime jurisdiction, until the libel or libel 
of information shall be filed in the clerk’s office from which such 
process is to issue. Al! process shall be served by the marshal, or 
by his deputy, or, where he or they are interested, by some discreet 
and disinterested person appointed by the court. 


4 
Form. 


In suits in personam, the mesne process may be— 

By a simple warrant of arrest of the person of the defendant in 
the nature of a caplas, or 

By a warrant of arrest of the person of the defendant,‘with a 
clause therein, that if he cannot be found, to attach his goods and 
chattels to the amount sued for; 

Or if such property cannot be found, to attach his credits and 
effects to the amount sued for in the hands of the garnishees named 
therein ; 

Or by a simple monition, in the nature of a summons to appear 
and answer to the suit, as the libellant shall,in his libel or informa- 
tion, pray for or elect. 


3. 
Bond or stipulation in case of personal arrest. 


In all suits in personam, where a simple warrant of arrest issues 
and is executed, the marshal may take bail, with sufficient 

267 sureties, from the party arrested, by bond or stipulation, upon 
condition that he will appear in the suit and abide by all orders 

of the court, interlocutory or final, in the cause, and pay the money 
awarded by the final decree rendered therein in the court to which the pro- 
cess is returnable, or in any appellate court. And upon such bond or 
stipulation summary process of execution may and shall be issued 
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against the principal and sureties by the court to which such pro- 
cess is returnable, to enforce the final decree so rendered, or upon 
appeal by the appellate court. 


4. 
In case of attachment of goods. 


In all suits in personam, where géods and chattels or credits and 
effects are attached under such warrant authorizing the same, the 
attachment may be dissolved by order of the court to which the 
same warrant is returnable, upon the defendant whose property is so 
attached giving a bond or stipulation, with sufficient securities, to 
abide by all orders, interlocutory or final, of the court, and pay the amount 
awarded by the final decree rendered in the court to which the process is 
returnable, or in any appellate court; and upon such bond or stipula- 
tion summary process of execution shall and may be issued against 
the principal and sureties by the court to which such warrant is re- 
turnable, to enforce the final decree so rendered, or upon appeal by 
the appellate court. 


5. 
How taken. 


Bonds, or stipulations in admiralty suits, may be given and taken 
in open court, of at chambers, or before any commissioner of the 
court, who is authorized by the court to take affidavits of bail and 
depositions in cases pending before the court, or any commissioner 
of the United States authorized by law to take bail and affidavits 
in civil cases, 


6. 
Reducing penalty—New surety. 


In all suits in personam, where bail is taken, the court may, upon 
motion for due cause shown, reduce the amount of the sum con- 
tained in the bond or stipulation therefor; and in all cases 

268 where a bond or stipulation is taken as bail, or upon dissolv- 
ing an attachment of property as aforesaid, if either of the 
sureties shall become insolvent pending the suit, new sureties may 


_be required by the order of the court to be given, upon motion, and 


due proof thereof. 


- 
‘ 


In suits in personam, no warrant of arrest, either of the person or 
property of the defendant, shall issue for a sum exceeding five hun- 
dred dollars, unless by the special order of the court, upon affidavit 
or other proper proof, showing the propriety thereof. 
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8. 
Monition to third person in possession of ship. 


In all suits in rem against a ship, her tackle, sails, apparel, furni- 
ture, boats, or other appurtenances, if such tackle, sails, apparel, 
furniture, boats, or other appurtenances, are in the possession or 
custody of any third person, the court may, after a due monition to 
such third person, and a hearing of the cause, if any, why the same 
should not be delivered over, award and decree that the same be de- 
livered into the custody of the marshal, or other proper officer, if 
upon the hearing the same is required by law and Justice. 


9. 


Process in Rem. 
Arrest and notice. 


In all cases of seizure, and in other suits and proceedings in rem, 
the process, unless otherwise provided for by statute, shall be by a 
warrant of arrest of the ship, goods, or other things to be arrested ; 
and the marshal shall thereupon arrest and take the ship, goods, or 
other things into his possession for safe custody; and shall cause 
public notice thereof, and of the time assigned for the return of such 
process and the hearing of the cause, to be given in such newspaper 
within the district as the district court shall order; and if there is 
no newspaper published therein, then in such other public places in 
the district as the court shall direct. 


10. 
Perishable goods, sale or delivery of. 


In all cases where any goods or other things are arrested, if the 
same are perishable, or are liable to deterioration, decay, or 
269 injury by being detained in custody pending the suit, the 
court may, upon the application of either party, in its discre- 
tion, order the same or so much thereof to be sold as shall be per- 
ishable or liable to depreciation, decay, or injury ; and the proceeds, 
or so much thereof as shall be a full security to satisfy the decree, 
to be brought into court to abide the event of the suit; or the court 
may, upon the application of the claimant, order a delivery thereof 
to him, upon a due appraisement to be had under its direction, 
either upon the claimant’s depositing in court so much money as 
the court shall order, or upon his giving a stipulation, with sureties 
in such sum as the court shall direct, to abide by and pay the money 
awarded by the final decree rendered by the court, or the appellate court, 
f any appeal intervenes, as the one or the other course shall be ordered by 
the court. 


11. 
Delivery of ship to claimant. 
In like manner, where any ship shall be arrested, the same may, 
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upon the application of the claimant, be delivered to him, upon a 
due appraisement to be had under the direction of the court, — 
the claimant’s depositing in court so much money asthe court 
order, or upon his giving a stipulation, with sureties, as aforesaid ; 
and if the claimant shall decline any such application, then the 
court may, in its discretion, upon the application of either party, 
upon due cause shown, order a sale of such ship, and the p 
thereof to be brought into court, 6r otherwise disposed of, as it may 
deem most for the benefit of all concerned. 


12. 
Supplies, repairs, &c. 


In all suits oY material-men for supplies or repairs, or other neces- 
saries, the libellant may proceed against the ship and freight in rem, 
or against the master or owner alone in personam. 


13. 
Wages. 

In all suits for mariners’ wages, the libellant may proceed against 
the ship, freight, and master, or against the ship and freight, or 
against the owner or the master alone in personam. 

270 14. 
Pilotage. 


In all suits for pilotage, the libellant may proceed against the ship 
and master, or against the ship, or against the owner alone, or the 
master alone in personam. 


15. 
Collision. 


In all suits for damage by collision, the libellant may proceed 
against the ship and master, or against the ship alone, or against 
the master or the owner alone in personam. 


16. 
Assault or beating. 


In all suits for an assault or beating on the high seas, or elsewhere 
within the admiralty and maritime jurisdiction, the suit shall be 
in personam only. 


17. 
Hypothecation. 


In all suits against the ship or freight, founded -— a mere 
maritime hypothecation, either expressed or implied, of the master 
for moneys taken up in a foreign port for supplies or repairs, or 
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other necessaries for the voyage, without any claim of marine 
interest, the libellant may proceed either in rem or against the 
master or the owner alone in personam. 


18. 
Bottomry. 


In all suits on bottomry-bonds, properly so called, the suit shall 
be in rem only against the property hypothecated, or the proceeds 
of the property, in whosoever hands the same may be found, unless 
the master has, without authority, given the bottomry-bond, or by 
his fraud or misconduct has avoided the same, or has subtracted the 

roperty, or unless the owner has, by his own misconduct or wrong, 
ost or subtracted the property ; in which latter cases the suit may 
be in personam against the wrong-doer. 


271 19. 
Salvage. 


In all suits for salvage, the suit may be in rem against the property 
saved, or the proceeds thereof, or in personam against the party at 
whose request and for whose benefit the salvage-service has been 
performed. 


20. 
Process in petitory and possessory suit. 


In all petitory'and possessory suits between part owners or ad verse 
proprietors; or by the owners of a ship, or the majority thereof, 
ugainst the master of a ship for the ascertainment of the title and 
delivery of the possession, or for the possession only; or by one or 
more part owners against the others to obtain security for the return 
of the ship from any voyage undertaken without their consent; or 
by one or more part owners against the others to obtain possession 
of the ship for any vovage, upon giving security for the safe return 
thereof, the process shall be by an arrest of the ship, and by a mo- 
nition to the adverse party or parties to appear and make answer to 
the suit. 
21. 


Decree for money, how enforced. 


In all cases of a final decree for the payment of money, the libellant 
shall have a writ of execution, in the nature of a fiert facias, com- 
manding the marshal or his deputy to levy and collect the amount 
thereof out of the goods and chattels, lands and tenements, or other 
real estate, of the defendant, or stipulators. 
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22. 


Information. 


Upon seizures. 

All information and libels of information, upon seizures for any 
breach of the revenue or navigation or other laws of the United 
States, shall state the place of seizure, whether it be on land, or on 

the high seas, or on navigable waters within the admiraity 
272 and maritime jurisdiction of the United States, and the dis- 

trict within which the property is brought, and where it then 
is. The information or libel of information shall also propound in 
distinct articles the matters relied on as grounds or causes of forfeit- ~ 
ure, and aver the same to be contrary to the form of the statute or 
statutes of the United States in such case provided, as the case may 
require, and shall conclude with a prayer of due process to enforce the 
forfeiture, and to give notice to all persons concerned in interest to 
and show cause at the return-day of the process why the forfeiture should 
not be decreed. 

23. 


In civil causes. 


All libels in instance causes, civil or maritime, shall state. the na- 
ture of the cause, as, for example, that it is a cause, civil and mari- 
time, of contract, or of tort or damage, or of salvage, of possession, 
or otherwise, as the case may be; and if the libel be in rem, that the 
property is within the district; and if in personam, that the names, 
and occupations, and places of residence, of the parties. The libel 
shall also propound and articulate in distinct articles the various 
allegations of fact upon which the libelant relies in support of his 
suit, so that the defendant may be enabled to answer distinctly and 
separately the several matters contained in each article; and it 
shall conclude with a prayer of due process to enforce his rights in 
rem, or in personam, (as the case may require,) and for such relief 
and redress as the court is competent to give in the premises. And 
the libellant may further require the defendant to answer on oath 
all interrogatories propounded by him touching all and singular 
the allegations in the libel at the close or conclusion thereof. 


24. 
Amendments. 


In all informations and libels in causes of admiralty and mari- 
time jurisdiction, amendments, in matters of form, may be made 
at any time, on motion, to the court as of course. And new counts 
may be filed, and amendmeuts, in matters of substance, may be 
made, upon motion, at any time before the final decree, upon such 
terms as the court shall impose. And where any defect of form is 
set down by the defendant upon special exceptions, and is allowed, 
ee may, in granting leave to amend, impose terms upon the 

ibellant. 
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273 25. 
Security for Costs. 


By defendant. 


In all cases of libel in personam, the court may, in its discretion, 
upon the appearance of the defendant, where no bail has been taken 
and no attachment of property has been made to answer the exi- 
gency of the suit, require the defendant to give a stipulation, with 
sureties in such sum as the court shall direct, to pay all costs and ex- 
penses which shall be awarded against him in the suit, upon the final 
adjudication thereof, or by any interlocutory order, in the progress of the 
suit. 


26. 
Claim, how verified, and stipulation for costs. 


In suits in rem the party claiming the property shall verify his 
claim on oath or solemn affirmation, stating that the claimant, by 
whom or on whose behalf the claim is made, is the true and bona- 
fide owner, and that no other person is the owner thereof. And 
where tbe claim is put in by an agent or consignee, he shall also 
make oath that he is duly authorized thereto by the owner, or, if 
the property be at the time of the arrest in the possession of the 
master of a ship, that he is the lawful bailee thereof for the owner. 
And upon putting in such claim the claimant shall file a stipula- 
tion, with sureties in such sum as the court shall direct, for the pay- 
ment of all costs and expenses which shall be awarded against him by the 
final decree of the court, or upon an appeal by the appellate court. 


«ff 
Answer in civil cause. 


In all libels in causes of civil and maritime jurisdiction, whether 
in rem or in personam, the answer of the defendant to the allegations 
in the libel shall be on oath or solemn affirmation ; and the answer 
shall be full and explicit and distinct to eavh separate article and 
separate allegation in the libel, in the same order as numbered in 
the libel, and shall also answer in like manner each interrogatory 
propounded at the close of the libel. (See Rules 49 and 52.) 


274 28. 
Exceptions to answer— Costs. 


The libellant may except to the sufficiency, or fullness, or distinct- 
ness, or relevancy of the answer to the articles and interrogatories 
in the libel; and if the court shall adjudge the same exceptions, or | 
any of them, to be good and valid, the court shall order the defend- 
ant forthwith, within such time as the court shall direct, to answer 
the same; and may further order the defendant to pay such costs 
as the court shall adjudge reasonable. 
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29. 
Taking libel for confessed. 


If the defendant shall omit or refuse to make due answer to the 
libel upon the return-day of the process, or other day assigned by 
court, the court shall pronounce him to be in contumacy and de- 
fault, and thereupon the libel shall be adjudged to be taken pro 
confesgo against him, and the court shall proceed to hear the cause 
ex parte, and adjudge therein, as to law and justice shall pertain; 
but the court may, in its discretion, set aside the default, and, upon 
the application of the defendant, admit him to make answer to the 
libel at any time before the final hearing and decree, upon his 
eer sy of all the costs of the suit up to the time of granting leave 
therefor. 


30. 
Attachment to compel answer. 


In all cases where the defendant answers, but does not answer 
fully and explicitly and distinctly to all the matters in any article 
of the libel, and exception is taken thereto by the libellant, and the 
exception is allowed, the court may, by attachment, compel the de- | 
fendant to make further answer thereto, or may direct the matter of 
the exception to be taken pro confesso against the defendant to the 
full purport and effect of the article to which it*‘purports to answer, 
and as if.no answer had been put in thereto. 


31. 
Refusal to answer. 


The defendant may object, by his answer, to answer any allega- 
tion or interrogatory contained in the libel which will ex- 
275 pose him to any prosecution or punishment for a crime, or 
for any penalty or any forfeiture of his property for any 

penal offense. 


32. 
Libellant to answer interrogatories. 


The defendant shall have a right to require the personal answer 
of the libellant, upon oath or solemn affirmation, to any interroga- 
tories which he may, at the close of his answer, propound to the 
libellant, touching any matters charged in libel, or touching any 
matter of defense set up in the answer, subject to the like exception 
as to matters which shall expose the libellant to any prosecution, or 
punishment, or forfeiture, as is provided in the 3lst rule. In de- 
fault of due answer by the libellant to such interrogatories the court 
may adjudge the libellant to be in fault and dismiss the libel, or 
may compel his answer in the premises by attachment, or take the 
subject-matter of the interrogatory pro confesso in favor of the de- 
fendant, as the court, in its discretion, shall deem most fit to pro- 
mote public justice. 
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33. 
Answer dispensed with. 


Where either the libellant or the defendant is out of the country, 
or unable, from sickness or other casualty, to make an answer to 
any interrogatory on oath or affirmation at the proper time, the 
court may, in its discretion, in furtherance of the due administra- 
tion of justice, dispense therewith, or may award a commission to 
take the answer of the defendant when and as soon as it may be 
practicable. 


34. 
Intervention of third person—Stipulation. 


If any third person shall intervene in any cause of admiralty and 
maritime jurisdiction in rem, for his own interest, and he is entitled, 
according to the course of admiralty proceedings, to be heard for 
his own interest therein, he shall propound the matter in suitable 
allegations, to which, if admitted by the court, the other party or 
parties in the suit may be required, by order of the court, to make 

due answer; and such further proceedings shall be had, and 
276 decree rendered by the court therein, as to law and justice 

shall appertain. But every such intervenor shall be required 
upon filing his allegations, to give a stipulation, with sureties, to 
abide by the final decree rendered in the cause, and to pay all such costs, 
and expenses, and damages as shall be awarded by the court upon the final 
decree, whether it is rendered in the original or appellate court. 


30 
The stipulations required by the last preceding rule, (the 34th,) or 


on appeal, or in any other admiralty or maritime proceeding, shall 
be given and taken In the manner prescribed by Rule 5, as amended. 


36. 
Exception to libel, &c. 


Exception may be taken to any libel, allegation, or answer, for 
surplusage, irrelevancy, impertinence, or scandal; and if, upon 
reference to a master, the exception shall be reported to be so ob- 
jJectionable, and allowed by the court, the matter shall be expunged, 
at the cost and expense of the party in whose libel or answer the 
same is found. 


37. 
Garnishee to answer on oath. 


In cases of foreign attachment, the garnishee shall be required to 
answer on oath or solemn affirmation as to the debts, credits, or 
effects of the defendant in his hands, and to such interrogatories 
touching the same as may be propounded by the libellant; and if 
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he shall refuse or neglect so to do, the court may award compulsory 
process in personam against him. If he admits any debts, credits, or 
effects, the same shall be held in his hands, liable to answer the ex- 
igency of the suit. 


38. 
Property attached or bound may be brought into court. 


In cases of mariner’s wages, or bottomry, or salvage, or other pro- 
ceedings in rem, where freight, or other proceeds of property, are 
attached, or are bound by the suit, which are in the hands or 

session of any person, the court may, upon due application, 
277 by petition of the party interested, require the party charged 

with the possession thereof to appear and show cause why the 
sane should not be brought into court to answer the exigency of 
the suit; and, if no sufficient cause be shown, the court may order 
the same to be brought into court to answer the exigency of the 
suit, and, upon failure of the party to comply with the order, ma 
award an attachment or other compulsive process to compel obedi- 
ence thereto. 


39. 


Suit deserted, when. 


If, in any admiralty suit, the libellant shall not appear and prose- 
cute his suit according to the course and orders of the court, he shall 
be deemed in default and contumacy, and the court may, upun the 
application of the defendant, pronounce the suit to be deserted, and 
the same may be dismissed with costs. 


40. 
Rehearing of decree on default. 


The court may, in its discretion, upon the motion of the defend- 
ant the payment of costs, rescind the decree in any suit in which, 
on account of his contumacy and default, the matter of the libel 
shall have been decreed against him, and grant a rehearing thereof 
at any time within ten days after the decree has been entered, the 
defendant submitting to such further orders and terms in the prem- 
ises as the court may direct. 


41. 


Sales, by whom made, &e. 


All sales of property, under any decree in admiralty, shall be 
made by the marshal or his deputy, or other proper officer assigned 
by the court where the marshal is a party in interest, in pursuance 
of the orders of the court; and the proceeds thereof, when sold, 
shall be forthwith paid into the registry of of the court by the officer 
naking the sale, to be disposed of by the court according to law. 
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42. 
| i Moneys, custody and payment of. 


| All moneys paid into the registry of the court shall be deposited 
| in some bank designated by the court, and shall be so de- 
s 278 posited in the name of the court, and shall not be drawn out 
| except by a check or checks, signed by a judge of the court, } 
and countersigned by the clerk, stating on whose account and for | 
whose use it*is drawn, and in what suit and out of what fund in 

: particular it is paid. The clerk shall keep a regular book, contain- | 
ing a memorandum and copy of all the checks so drawn, and the 


date thereof. 
43. 


Claim of proceeds in registry. 


Any person having an interest in any proceeds in the registry of 
the court shall have a right, by potition and summary proceeding, 
to intervene pro inter esse suo for a delivery thereof to him ; and upon 
due notice to the adverse parties, if any, the court shall and may 
proceed surnmarily to hear and decide thereon, and to decree 
therein, according to law and justice. And if such petition or claim 
shall be deserted, or, upon a hearing, be dismissed, the court may, 
in its discretion, award costs against the petitioner in favor of the 
adverse party. 


44. : 
Reference to commissioner. 


In cases where the court shall deem it expedient or necessary for 
the purposes of justice, the court may refer any matters arising in 
the progress of the suit to one or more commissioners, to be ap- 
pointed by the court, to hear the parties, and make report therein. 
And such commissioner of commissioners shall have and possess all 
the powers in the premises which are usually given to or exercised 
by masters in chancery in reference to them, including the power 
to administer oaths to and examine the parties and witnesses touch- 
ing the premises. | 


45, 


Appeals. 


All appeals from the district to the circuit court must be made 
while the court is sitting, or within such other period as shall be 
designated by the district court by its general rules, or by an order 
specially made in the particular suit, or, in case no such rule or 
— be made, then within thirty days from the rendering of the 

ecree. 
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279 46. 
Practice, further regulation of. 


In all cases not provided for by the foregoing rules, the district 
and circuit courts are to regulate the practice of the said courts, re- 
spectively, in such manner as they shall deem most expedient for 
the due administration of justice in suits in admiralty. 


December Term, 1850. 


Ordered, That the following supplemental rules be added to the 
rules heretofore adopted by this court for regulating proceedings in 
admiralty : 


47. 
Bail to follow State laws. 


In all suits in personam, where a simple warrant of arrest issues 
and is executed, bail shall be taken by the marshal and the court 
in those cases only in which it is required by the laws of the State 
where an arrest is made upon similar or analogous process issuing 
from the State courts. 

And imprisonment for debt, on process issuing out of the ad- 
miralty court, is abolished in all cases where, by the laws of the 
State in which the court is held, imprisonment for debt has been, 
or shall be hereafter, abolished, upon similar or analogous process 
issuing from a State court. 


48. 


The 27th rule shall not apply to cases where the sum or value in 
dispute does not exeeed fifty dollars, exclusive of costs, unless the 
district court shall be of opinion that the proceedings prescribed by 
that rule are necessary for the purposes of justice in the case Lefore 
the court. 

All rules and parts of rules heretofore adopted, inconsistent with 
this order, are hereby repealed and annulled. 


49. 
Further proof on appeal. 


Ordered, That further proof taken in a circuit court upon an 
admiralty appeal shall be by deposition, taken before some coin- 
missioner appointed by a circuit court, pursuant to the 

280 = acts of Congress in that behalf, or before some officer author- 
ized to take depositions by the thirtieth section of the act of 
Congress of the 24th of September, 1789, upon an oral examination 
and cross-examination, unless the court in which such appeal shall 
be pending, or one of the judges thereof, shall, upon motion, allow 
a commission to issue to take such deposition upon written inter- 
rogatories and cross-interrogatories. When such deposition shall 
be taken by oral examination, a notification from the magistrate 
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before whom it is to be taken, or from the clerk of the court in 
which such appeal shall be pending, to the adverse party to be 
present at the taking of the same, and to put interrogatories if he 
think fit, shall be served on the adverse party, or his attorney, al- 
lowing time for their attendance after being notified not less than 
twenty-four hours, and in addition thereto one day, Sundays exclu- 
sive, for every twenty miles’ travel: Provided, That the court in 
which such appeal may be pending, or either of the judges thereof, 
may, upon motion, increase or diminish the length of notice above 


required. 
ov. 


When oral evidence shall be taken down by the clerk of the dis- 
trict court, pursuant to the above-mentioned section of the act of 
Congress, and shall be transmitted to the circuit court, the same 
may be used in evidence on the appeal, saving to each party the 
right to take the depositions of the same witnesses, or either of 
them, if he should so elect. 


51, 
New matter in answer, how treated. 


When the defendant, in his answer, alleges new facts, these shall 
be considered as denied by the libellant, and no replication, general 
or special, shall be allowed. But within such time after the answer 
is filed as shall be fixed by the district court, either by general rule 
or by special order, the libellant may amend his libel so as to confess 
and avoid, or explain, or add tothe new matters set forth in the 
answer; and within such time as may be fixed, in like manner the 
defendant shall answer such amendments. 


281 o2. 
Records on appeals, how to be made up. 


The clerks of the district courts shall make up the records to be 
transmitted to the circuit courts on appeals, so that the same shall 
contain the following: 

1. The style of the court. 

_ 2. The names of the parties, setting forth the original parties, and 
those who have become parties before the appeal, if any change has 
taken place. 

3. If bail was taken, or property was attached or arrested, the 
process of arrest or attachment and the service thereof, all bail and 
stipulations, and, if any sale has been made, the orders, warrants 
and reports relating thereto. 

4. The libel, with exhibits annexed thereto. : 

5. The pleadings of the defendant, with the exhibits annexed 
thereto. 

6. The testimony on the part of the libellant, and any exhibits 
not annexed to the libel. } 


AE LA OA 


GEORGE ELLIOTT ET AL., &C. 


7. The testimony on the part of the defendant, and any exhibits 
not annexed to his pleadings. 

8. Any order of the court to which exception was made. 

9. Any report of an assessor or assessors, if excepted to, with the 
orders of the court respecting the same, and the exceptions to the 
report. If the report was not excepted to, only the fact that a refer- 
ence was made, and so much of the report as shows what results 
were arrived at by the assessor, are to be stated. 

10. The final decree. 

11. The prayer for an appeal, and the action of the district court 
thereon ; and no reasons of appeal shall be filed or inserted in the 
transcript. 

The following shall be omitted : 

1. The continuance. 

2. All motions, rules, and orders not excepted to, which are merely 
preparatory for trial. 

3. The commissions to take depositions, notices therefor, their 
captions, and certificates of their being sworn to, unless some excep- 
tion to a deposition in the district court was founded on some one or 
more of these; in which case, so much of either of them as may be 

involved in the exception shall be set out. In all other cases 
252 ~=it shall be sufficient to give the name of the witness, and to 

copy the interrogatories and answers, and to state the name 
of the commissioner, and the place where, and the date when, the 
deposition was sworn to; and in copying all depositions taken on 
interrogatories, the answers shall be inserted immediately following 
the question. | 

The clerk of the district court shall page the copy of the record 
thus made up, and shall make an index thereto, and he shall certify 
the entire document, at the end thereof, under the seal of the court, 
to be a transcript of the record of the district court in the cause 
named at the beginnirg of the copy made up pursuant to this rule; 
and no other certificate of the record shall be needful or inserted. 

It is further ordered that these rules be published in the next 
volume of the reports of the decisions of this court, and that the 
clerk cause them to be forthwith printed and transmitted to the 
several district courts. 


53. 
Security on filing cross-bill. 


Whenever a cross-libel is filed upon any counter-claim, arising 
out of the same cause of action for which the original libel was 
filed, the respondents in the cross-libel shall give security, in the 
usual amount and form, to respond in damages as claimed in said 
cross-libel, unless the court, on cause shown, shall otherwise direct, 
and all proceedings upon the original libel shall be stayed until 
such security shall be given. 
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Supplemental rules of practice in admiralty, prescribed by the Supreme 
Court of the United States, under the act of March 3, 1851, entitled 
“An act to limit the liability of ship-owners, and for other purposes.” 


| 54. 
How benefit of limitation and liability is to be secured. 


When any ship or vessel shall be libeled, or the owner or owners 
thereof shall be sued, for any embezzlement, loss, or destruction by 
the master, officers, mariners, passengers ,or any other person or 

versons, of any property, goods, or merchandise shipped or put on 

need of such ship or vessel, or for any loss, damage, or injury by 
collision, or for any act, matter, or thing, loss, damage, or 

283 forfeiture done, occasioned, or incurred without the privity 
or knowledge of such owner or owners, and he or they shall 

desire to claim the benefit of limitation of liability provided for in 
the third and fourth sections of the said act above recited, the said 
owner or owners shall and may file a libel or petition in the proper 
district court of the United States, as hereinafter specified, setting 
forth the facts and circumsiances on which such limitation of lia- 
bility is claimed, and praying proper relief in that behalf; and 
thereupon said court, having caused due appraisement to be had of 
the amount or value of the interest of said owner or owners, re- 
spectively, in such ship or vessel, and her freight for the voyage, 
shall make an order for the payment of the same into court, or for 
the giving of a stipulation with sureties for payment thereof into 
court whenever the same shall be ordered ; or, if the owner or owners 
shall so elect, the said court shall, without such appraisement, make 
av order for the trausfer by him or them of his or their interest in 
such vessel and freight, to a trustee to be appointed by the court 
under the fourth section of said act; and upon compliance with 
such order, the said court shall issue a monition against all persons 
claiming damages for any such embezzlement, loss, destruction, 
damage, or injury, citing thein to appear before the said court and 
make due proof of their respective claims at or before a certain time 
to be named in said writ, not less than three months from the issuing 
of the same; and public notice of such monition shall be given as 
in other cases, and such further notice served through the post- 
office, or otherwise, as the court in its discretion may direct; and 


‘the said court shall also, on the application of the said owner or 


vwners, make an order to restrain the further prosecution of all and 
any suit or suits against said owner or owners in respect of any such 
claim or claims. 
55. 
Presentation of proof of claims. 
Proof of all claims which shall be presented in pursuance of said 


monition, shall be made before a commissioner to be designated by 
the court, subject to the right of any person interested to question 
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or controvert the same; and, upon the completion of said proofs, 
the commissioner shall make report of the claims so proven, and upon 

confirmation of said report, after hearing any exceptions 
284 thereto, the moneys paid or secured to be paid into court as 

aforesaid, or the proceeds of said ship or vessel and freight, 
(after payment of costs and expenses,) shall be divided, pro rata, 
among the several claimants, in proportion to the amount of their 
respective claims, duly proved and confirmed as aforesaid, saving, 


however, to all parties any priority to which they may be legally 


entitled. 
56. 


Contest of liability by owners. 


In the proceedings aforesaid, the said owner or owners shall be at 


' liberty to contest his or their liability, or the liability of said ship 


or vessei for said embezzlement, loss, destruction, damage, or injury, 
(independently of the limitation of liability claimed under said act,) 
provided that, in his or their libel or petition, he or they shall state 
the facts and circumstances by reason of which exemption from 
liability is claimed; and any person or persons claiming damages 
as aforesaid, and who shall Love presented his or their claim to the 
commissioner under oath, shall and may answer such libel or peti- 
tion, and contest the right of the owner or owners of said ship or 
vessel, either to an exemption from liability or to a limitation of 
liability under the said act of Congress, or both. 


57. 
Where libel or petition should be filed. 


The said libel or petition shall be filed and the said proceedings 
had in any district court of the United States in which said ship or 
vessel may be libeled to answer for any such embezzlement, loss, 
destruction, damage, or injury; or, if the said ship or vessel be not 
libeled, then in the district court for any district in which the said 
owner or owners may be sued in that behalf. If the ship have 
already been libeled and sold, the proceeds shall represent the sane 
for the purposes of these rules. 
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RULES IN ADMIRALTY 


IN ADDITION To 


THOSE PRESCRIBED BY THE SUPREME COURT OF THE 
UNITED STATES, 


Security by libellant. 


1. No process in rem shall be issued, nor shall any appearance or 
answer be received, or third party be permitted to intervene and 
claim, except on the part of the United States, unless a stipulation 
‘in the sum of one hundred dollars shall be first entered into by the 
party, and at least one surety, resident in the District, conditioned 
that the principal shall pay all costs assessed against him by the 
court. 


Exception as to seamen suing for wages. 


2. Seamen suing inrem for wages, in their own right and for their 
own beuetit, for services on board American vessels, and salvors 
coming into port in possession of the property libeled, shall not be 
required to give such security in the first instance. The court, on 
motion, with notice to the libellants, may, after the arrest of the 
property, for adequate cause, order the usual stipulation to be given 
in these cases, or that the property arrested be discharged. 


What stipulations are to contain. 


3. All stipulations in admiralty causes shall be executed by the 
principal party, (if within the district,) and at least one surety resi- 
dent therein, and shall contain the consent of the stipulators that 
in case of default, or contumacy on the part of the principal or 
sureties, execution to the amount named in such stipulation may 
issue against the goods, chattels, and lands of the stipulators. 


286 Increase of security. 


4. In all cases of stipulations in admiralty causes, any party hav- 
ing an interest in the subject-matter may move the court, on special 
cause shown, for greater or better security, giving the opposite party 
two days’ notice thereof, unless a shorter time is allowed by order of 
the judge. 

Deposit of money in place of stipulation. 

5. Instead of the bond or stipulation provided for in the three 

preceding rules, the court may direct the deposit in court of such a 


sum of money as the court may consider a sufficient security in the 
premises. ; 
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Notice of arrest, and return of process. 


6. Notice of the arrest of property by attachment in rem on be- 
half of individual suitors shall be published and affixed in the 
mauner directed by the act of Congress in case of seizures on the 
part of the United States, except when the judge, by special order, 
directs a shorter notice than fourteen days; and except that instead 
of the substance of the libel a short statement of its purport ma 
be given. Monitions, citations, and warrants of arrest shall in all 
cases be made returnable in fourteen days, except when the judge, 
by special order, shall designate an earlier day. : 


Notice of sale. 


7. Notice of sale of property after condemnation in suits in rem, 
(except under the revenue-laws and on seizure by the United States,) 
shall be six days, unless otherwise specially directed by the decree 
of condemnation and sale. 


Delivery of property arrested, on payment of money into court. 


8. In suits in rem for seamen’s wages, and in all other actions in 
rem for sums certain, the claimant or respondent tnay pay into court 
the amount sworn to be due in the libel, with interest computed 
thereon from the time it was due to the return-day of the attachment, 
and the costs of the officers of the court already accrued, together 
with the sum of $50, to cover further costs, &c.; or, at his option, 

may give stipulation to pay such sworn amount, with inter- 
287 est, cost, and damages, (first paying into court the costs of 

the officers of the court already accrued,) and in either case 
may thereupon have an order entered instantly for the delivery of 
the property arrested without having the same appraised. 


Delivery of property arrested on appraisement. 


9. In all cases where property is arrested, the same may, upon 
application of the claimant, be delivered to him on compliance with 
the conditions prescribed as to ships by Rule 10 in admiralty, 
adopted by the Supreme Court. 


Costs to be paid before delivery. 


10. No vessel, goods, wares, or merchandise in the custody of the 
marshal shall be released from detention, upon appraisement and 
surety, until the costs and charges of the officers of the court, so far 
as the same shall have accrued, shall first be paid into court by the 
party at whose instance the appraisement shall take place, to abide 
the decision of the court in respect to such costs. 


Appointment of appraiser. 


11. Only one appraiser is to be appointed in suits by individuals, 
unless otherwise specially ordered by the judge; and if the respect- 
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ive parties do not agree in writing upon the appraiser to be appointed, 
the clerk shall forthwith name, either party having a right of instant 
appeal to the judge from such nomination for adequate cause. 


Reference to auditor. 


12. In cases of demands arising, not ex delicto, on a decree in favor 
of the libellant by default or on hearing, it shall be referred to the 
auditor to ascertain the amount due the libellant ; but reference may 
also be made in cases of tort or on allegations of incidental or conse- 
quential damages if desired by either party. ' 


Reference to assessors. 


13. Upon any sufficient cause shown, such reference may be made 
to assessors, or otherwise, according to the course and custom of 
courts of civil and admiralty jurisdiction. 


288 Decree of confirmation. 


14. Upon the coming in of the report of the auditor or assessors, a 
decree of confirmation may be entered, on motion, without notice, 
unless otherwise ordered by the court, or the report shall be excepted 
to, and in the jatter case the exception shall be overruled or held 
abandoned, unless brought to a hearing at the first stated or special 
sessions of the court occurring next after the filing of the report. 


Failure to take proceedings on report. 


15. If the libellant take no proceedings on the report within five 
days after the filing thereof in open court, the respondent may move 
the court to dismiss the libel for want of due prosecution. 


Neglect to proceed with dispatch. 


16. If the promovent in a libel or information neglects to pro- 
ceed in the cause with the dispatch the course of the court admits, 
the respondent or claimant may have the libel or information dis- 
missed on motion, unless the delay is by order of the judge, or the 
act of the respondent or claimant. Four days’ notice shall be given 
of the application to dismiss the action. 


Appeals. 


17. Appeals to the general term, from orders and decrees pre- 
pared in admiralty causes, shall be subject to the same rules and 
conditions that are applied to appeals from orders and decrees 
passed at the special terms of the court sitting in equity. 


Proceedings in prize. 


Proceedings in prize shall be conducted according to the provis- 
ions of the act of Congress of June 30, 1864, (Stat. at L., vol. xiii, 
p. 306,) and according to such rules as the court may hereafter pre- 
scribe. 
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289 RULES 
SUPREME COURT OF THE DISTRICT OF COLUMBIA, 


APPEALS FROW THE DECISIONS OF THE COMMISSIONER OF PATENTS, ADOPTED NOVEMBER 30, 1874, 1 MINUTES OF 
GENERAL TERM, 493. 


1. The appellant’s petition shall be addressed to the court, and 
shall be substantially as follows : 


To the supreme court of the District of Columbia, in banc, the —~- day of ——, 

The petition of , a citizen of ——, in the [State, Perritory, District] 
of ——, respectfully shows as follows : 

a. About the —— day of , 18 —, Linvented [describe the subject of the de- 
sired patent in the identical words of the application to the Patent-Office. ] 

b. On the —— day of , 18 —, in the manner prescribed by law, I presented my 
application to the Patent-Office, praying that a patent be issued to me for said in- 
vention. 

e. Such proceedings were had in said office, upon said application, that, on the —— 
day of , 18 —, it was rejected by the Commissioner of Patents. 

d. I thereupon appealed to this court, and gave notice thereof to the Commissioner, 
and filed in his office the following reasons for said appeal : 

e. The Commissioner of Patents has furnished me a complete copy of all the 
ceedings in his office, upon my said application, deemed material to the issue, which 
copy has been filed herewith, and is to be taken as part hereof. 

f. And thereupon I pray that the court do revise and reverse said decision, to the 
end that justice may be done in the premises. 


2. This petition shall be filed in the clerk’s office of this court ; 
and as soon as the petitioner has made the deposit required by law 
at the commencement of suits in this court, or said deposit has been 
dispensed with, the clerk shall enter the case in a docket to be pro- 
vided by him for the purpose, and in which a brief of said filing 
and of all subsequent proceedings in the case shall be entered as 
and when they successively occur, down to and including the final 
decision. 

3. The clerk shall provide a minute-book of his office, in which 
he shall record every order, rule, judgment, or decree of the court 

in each case, in the order of time in which said proceedings 
290 occur; and of this book there shall be two alphabetical in- 

dexes, one showing the name of the party applying for the 
patent, and the other designating the invention by its subject-matter 
or name. 

4. The cases in the docket of causes shall be successively num- 
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bered from No. 1 onward, and each case shall also be designated by 
the number assigned to it on the records of the Patent-Office. 

5. This docket shall be called for the trial of the cases thereon on 
the first day of each session of this court in general term, provided 
the petition has been filed ten days before the commencement of the 
term. Appeals filed within ten davs of the commencement of the 
term, or during the term, may, by leave of the court, be set down 
for hearing at any time during the term, not less than ten days sub- 
sequent to the filing. 

6. Theopinions of the court, when written, shall be kept by the 
clerk in the order of their delivery in a temporary book-file, in- 
dexed; and when so many have been delivered as will make a volume 
of convenient size he shall cause them to be bound. 

7. The clerk shall furnish to any applicant a copy of any paper 
in any of said appeals on payment of the lawful fees. 

8. Hearings of said appeals shall be subject to the rules of the 
court provided for other causes therein. 

9. When the testimony of the Commissioner, or of any examiver, 
touching the principles of the invention in question shall be deetined 
necessary, it shall be taken orally in open court, unless otherwise 
ordered by the court. And, in such case, the court may order it to 
be reduced to writing, and filed or entered on its minutes, if it think 
proper. 

10. The final judgment or order of the court shall not recite any 
of the facts made to appear in the case, but shall be to the following 
effect : 

“This appeal having been heard upon the record from the Patent- 
Office, [and upon the testimony of the Commissioner of Patents, 
(of one of the examiners, ] [touching the principles of the invention, 
and having been argued by [counsel for] the petitioner and [for 
the Commissioner : 

“It is thereupon ordered and adjudged that the [petition be dis- 
missed] [Commissioner do issue to the petitioner a patent,] [as 
prayed,] | granting the petitioner (so and sc.)] 

“And that the clerk of this court transmit to the Commissioner of 
Patents a copy of this decree, duly authenticated.” 
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Exceptions, allowance of, effect -.... ........---+-..--.-.---.--.. 
CUGIUUNG, COO esc esitsities: sesisithtinitintininin: ets engi cnidsanaigiaadaeiiaees 
to enGiter"s 90006 ...un cccnspnace scenes ces cnses 

time for filing ........... 
if filed, to stand for hearing.......-- 
fri volous, costs of... .... EAE AE ces 

Execution to issue, when .... .... ..............--.. aubinilie Velie 
returnable in sixty days —— os oo 
for recovery of land .......... .......... ~ssoscesquesas 
in other actions, special -_-.. -- oc cuamen cece 22s seenenee 
52 SERUICER, UES 66.200 cence covnuscessestanesnniant 
where money only recovered..................-+-... - 


CRY Gln wnes cocn cece cnc cces cece couues cons ceueabesed 


not to issue on judgment of justice of peace within six 
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stay of, on justice’s judgment. without appeal .... ...... 
against administrator, when issued and how levied ..___ 
of decree for payment of money ...... ....-.-.-....--. 
SONS O86 220. cncens cece ence osinnetine 
enforced by attachment or sequestration ................ 
Executor. (See Administrator. ) 
POCMS CF GEGSR, SUTITSRNED Wicnensco cence cece co 00 +ccvesusenenll 


DenRA, «cuir aicpiitieninistibiciiomiesieamamsdsallaaaean 

PUOGD vdncutne incense cue cone se ee cece cous coun sega 

POSIIIES cnicic enensicrennnn cccadconcones enetyinnele 

DOW GHEE nce specs coco snenanspens p cowccoeasnne 

PERCE conc cnnmus cece woe cusanececans com cue 

GOST .acuce epee contovcs cece canes cocesetenngnni 

Fraud, motion to vacate judgment for._.......... -....-...--..-- 

Garnishee to answer within ten days .........-.. ..-... ...-...... 

failing to appear, judgment of condemnation passes -.-- - 

Garnishment, writ of, to issue when... ...........-..-....-----.- 

General term, hearing BERRUD encccocs 00s cocec cnn cemsiniianin 

may dispense with printing in certain cases ......-. 

Guardian ad li/em, infants to defend by ..........--.....--.------ 

appointment 66 2.200 cocace .cce concen cutenesons 

Eeansene:, ROG anees O66 BG code cccoccaccennenceutensenten 

295 Hearing before general term ................ .........-.-- 

Husband and wife may join certain causes of action ......-. 

in case of death of either, what causes of 

QSUISR BEEES oc cane coco cece coceesndne 

Seapestinent matter in bill in equity to be expunged -....-.----.... 

Infants, &c., to sue by prochein ami........-.-.--- --------------- 

defend by guardian ad litem... ._.. ....---.--+---- 

In forma pauperis, suit to be commenced, when -.--. ...-.......--- 
Injunction to suspend business of bank, &c. ......---. “a 

stay proceedings at law..---. ..-- ------.--..--.---- 


bond in case of ...........---- 
bill for, a 
justice may require notice of application for .... --- 
may stay all proceedings or permit plaintiff to pro- 
ceed to judgment .... ... ..... -... ....--.----< 
to stay ejectment or replevin...... -..--..----.-- .---.— 
bond in case of .........-.-- 
motion to dissolve, on bill only......-.---------..----- 
costs im Steck C8008 2.2.2. occas 200 co 00 -cn- cocceccocce 
not granted unless bill verified..........-. wncinpuainii _—s 
dissolved unless answer verified ...... ......-.--..- 
application for and motion to dissolve may be fortified by 
OME RTID onc cocccs cocens cocwss ee cccccccdas cess 
Inquisition by jury, when awarded ......-.---- -.---. ------------ 
how executed ....... ...--. .-----------.------ 
in attachment and garnishment, when garnishee 
fails to appear ------ a coecequose 
Interlocutory orders at chambers........-. ....------- etidictintaenai 
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Interlocutory orders to be entered in rule-book -_---- 
in equity may be made at chambers on notice- 

Interrogatories in attachment........-----. .-------.---- -------- 
to be answered. within ten days --~---. 

Interrogatory, last, form of.........-.. .... --0- ----<- ---- --<---- 
Irregularity, motion to vacate judgment for -.---.--------------- 
Senne, Soflader tn, Green Of nice cence ctu eine cowennions scsititiilien 
note of, to contain WEOs cccnne cone cocs cosocucs socestbenen 


Issues of fact agreed, form of statement of......---.------------- 
rules respecting .... .... ---- ---<<< --0- eo nnne --- eee 

law agreed, rules respecting . ane 0040 sonndn cneemberantdad 
judgment in .. 4.226 200 2000 coon cocpeccocescoesces 

fact and law before whom tried ......-..--.--.-..-------- 

Joinder in issue, form of ._--. -.--- nutaneteaadbinuntnin cnindinadinatihinn 
ie Geunureer, Gems 6f..nccnescence concen songs enna cena 

Joint obligors, covenantors, &c., may be sued jointly or sony. 
Judgment, no prayer for, necessary pesuds 206 cnnenbenenenaned >was 
to be entered against party and surety if motion for new 

tafal be OVSITUISE cones -occus conncnnndenes aie tials 

Oy Gehntlt.w. cco coscce cece cxonin cnnmne sons cntines sute 

in actions er contractu for want of affidavit of defense_- 

where any of several defendants fail to appear -....-..-. ° 

Oe Rat .. ... cuernceieis emnaianiaiamsaiaeiniibiaiaains 
Oe LE PLE EOI EE 

anditer’s report Gf 000008... 20.00. conncccnns «gs0ssoe 

WUENE 2... cnccce ccewcece coco seseteeesesnns egies 

metien 00 VRORED 000 coce + cons $0006ens 0666 «aes enemas 

SR MF8ES OF 200 coce coceconnctcosasseocoennnns 

See money ently, Sttd C6..ncaceccceccuncticcbees oeanine 

Che Varies RENE OF .nc0 ence -onscens sent css nees chai 

297 = Justice of the peace, proceedings to remove._...... .... -.---- 
appeal from ...-.- ..-~-- ------ .--- ------ 


certiorari to, for failure to send up papers. 

may be proceeded against for contempt for 
disregard OF COU RONS ecicen ewan 

no execution to issue on judgment of, for 


SE Gl Coc ccns cucu eunent tne cemmmne 

cases removed from by certiorari, to be tried 

as in cases of appeal ..... .... .-cene .<<0- 

ee ee A ne 
Mandamus, rules respecting ..----.--.-----. ------ ---- marae antigens 
Marshal’s return, to be prima facie e QUIERES cane coccas weeneseeeeses 
I ee cernctiennitnndiaaliia deities, 


Mesne profits may be joined with ejectment.... ...-.-... ......-- 
in actions for, no proof of possession shall be required 

of oT Slt RES sSasEs ceeeus coos cose cccce 

Minutes of the court to be kept by clerk... .......-............. 
signed SP Se Se wtenis ctinnan: tein 

Moneys paid into court, custody and payment of ..--....... 2.22. 
Suter GaN, 6 cnnemdctindinn en tianinsandiadaaiiiatbbianiihciabih 


to be heard in general term in first instance... ......-. 
other, may be certified to general term by justice before 

whom TERE A MARINE 5 hE NN 
When Gp Be GCI Cll CIE cos cnnddctittebetees 
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De a SS Sh I i iciiettks eatin es 


in equity grantable of course, whut_..... equine comet coon 
BOGIES GE, GWOGR CRD. n ce cciwsin cents teenibiéwbiniiiené 
0S OS COTE, SRR cccnnecinsnneiewnsiiidiibiilatinaiiindin 
copies of affidavits, &c., to be served with...__.._.--. .--- 
meow emigament, sate penpestint....cancscccmhssndadbitiiainindail -_ 
CTD Cilcrenscecsmnsvcintitinnicieainytiiilidiistitethnadaih tiie aii 
bptnd, eneiien GiP as cuneccchssewennpeiiiineeiniaiiiads 
to be made in writing within four days after verdict_ 
when not heard at trial term_.........-...... 
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Ne exeat, if granted ex parte, defendant may move to dissolve-___- 
netie® 66 MCNCR oc cccs cecn cscs cose cncnnn ccesmtdudéte 

Gente 66 GGUER cc conc ence cone cocccwccas cocenunbeiid 

not granted unless bill verified ...... .........-....--... 

dissolve unless answer verified. ...... cveude 
application for, may be supported b affidavits ones 

motion to dissolve may be suppo by affidavits ........ 
Non-appearance at trial of both parties...... ..........-..-... _ 
Of. SRRNEIIE « cccnns cocces coendnienhinio 


OF GHRINENE. nce cote ened cnaniebdniie 
Note of issue to contain what...............---. ..-....-.....--. 
Notice of motion in equity, when requisite_...... ............... 


to be served, when... - 

copies of affidavits, &c., to be served 
7 WED nance 2 

to plead, Grete Cl cctsccccn cous cone ececoccemimenean 
OF Wants CNG Bh concn ccdecveemastansccssuntnemane 
Nullity of marriage, petition to contain what -................-.- 
maeet BO PEREGO. ccc come tned neuen 
Cath oF CANE R sc cwdscc nei: cecncntinh cose cond cncceies bhebalni 
Order-book, motions, &c., to be entered in. ...._. .........--.__-- 


Papers, &c., not to be removed from clerk’s office without written 
order of justice peeoas cece eseneseuques cooces cocnne etiinniinanitia 
Parties, change of, by death, &c............-.--------.--. .-- nine 
GCRREEIREICR 66..ccccceusscuces: cucces< 

298 Parties in equity, reason for omitting to be averred..__.._.- 
court may p without certain................. 


ie i ~“—--- -— —<— « 


very numerous, dispensed WED ccccecceusncnsemeds 
certain beneficiaries may be dispensed with~ ___-. ~eee 
want of, proceedings when suggested by answer-.._. 
omitted, saving for in decree ...... ......-..-.. .... 
sominal, when to answer, when not......-...... .... 
Patents, Commissioner OF, 099088 ROM ..ccas occas cocnsecsncendin 


ff Yl Se ee eee 
after last continuance... ... ......... 
TE A Ee 

to be accompanied by affidavit...... ..... ........ 

form of affidavit. 
pleadings subsequent to-... 
Plea to bill in equity, terms of filing... —— 
may be to whole or part of bill... sereinnetiiiaaiail celica 

must be ae by answer denying fraud, 

&c., when charged 

plaintiff may set for vite or join issue .... 
costs of overruling. 
QOTTRE, ccccccne cusccenscsanenetts 
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leave to answer on overruling............-. 

amend on allowing ..........-.-.... 

when admitted to be true .................. 

Pleas, form of commencement and conclusion of ........... ...... 
eeene Cf .cacaccsanesceesssseessscoorceonssesnenedal 
Pleading, evdet 06 ..cccc coccce coccascocess cocnccccccsscunesnces 
ERO €6 cc nce conse: ewes coceccceus coasttbantinntade 

GDIRIINE .ncane coccaccccces -ccces cons os tetece's 

Pleadings to be signed by party or by counsel _.........-..-~--.- 
copies of, at law to be served on opposite party ......_--. 

to be legibly written and indorsed ._..............-.... 


Possession, writ of, OREO LE 
to enforce decree ._........ ..-- 
Practice in English chancery, how far applicable........ ...-..... 


~*~ 
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Printing of record, &c., for general term __.......... ..-.-.--.---- 
PCC cccocccccccnnss teneceesenenssenesss csce ce 10 cone attinbwind 
—_— of, by marshal ........-- Sn 2 00 cece cece cued seeut 

BR CQUY cncnceccenns cownns cocs cece cocccwcccess cocese ce 

nee to be issued fill bill is fled... ---.--.-.---. 2 
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Process, when issued of course... ....-.-. --.------- ------ ------ 
notice to appear, to accompany -.--------- -----~-..--------- 
rey PIINS civ ciendinise cone veces céeeenewensteentte 


to! e served by masehal MpnuanaLed ebbenwnd (umn timme emt 
Prochein ami, intants, &c , to sue by.... --.---- 290 eneueouneens 
Pro confesso, bill taken, TE aaa aR A RII BEE es 
proceedings in case of .... .--.-..---.---------- ------ 

when decree may be made .--~-. ..-..--------------+ 
en 


CORGIIENE cccene cwosence 

Proctor, costs imposed on, when.-... .....----. ---.------ ----~---- 
Publication substituted for personal service, when..---.-----. .--.- 
not to be made till summons returned “not to be 
er sdinenitunciate aii 


SOG OE, GIN sk. cd. coat sectinetitmearniin ans setpins 

ONIN cits neccememrae 

of evidence may be made by clerk ---.-.------------- 

Quo warranto, rules respec SE nciuiniten — e 
Records, &c., not to be removed from clerk’s office ‘without written 
permission ‘of nen 
Recovery of land, writ of possession NP cue suai tows beams 

a I iiss ceeretianichitioninsnitessndiceetoipini indians amen 
a pinnnn cits pad 

where verdict is against administrator—_ 

Rehearing, how apples fet. ...0. 20.20 -c00 once soccce concn 
not granted if appeal. lies to United States Supreme 

COUNG...cccme cenendenigstnns come conmnenn et thingie 

motion for, may be made when. --.........---..----. 

Rejoinder, form A SRN AT TENE ERE L IE PE 
not necessary in equity -- 

ant SARRRORE, 160 .. «0.00 na00 ccemeese 0c conwce seceunnaamneee étite 
Replevin, proceedings in..-.-.--. ~..---------- wececcecosse cons 
een ik OR RIE GROG... | nce cermneie sensi ocaunvintntnicaes 

DS Bhs. nich eedniniinnsneeen snes coname anébinicmniiginiiiuin 

OD CF I iitktnieteietws sede some conwtaiediliden 

judgment by default in-.--....----.------------------ 
SRRIIORIRER, 40 CORRREE WE cccew ccc ccm cans onde 060s wetnensiinn 
ii ctnisienteontenniieniasin: wsnthies seceehitnieip asain aeiaiitaeaabion 

8 ee nanan cnainenes eubquatiis aapentinn 
a sneinenapal aienicianeges hia viene 

in equity, no special to be filed... .__- eabitaah asian cena 

I Ti iictiitiain ude nib ini nities: eatabiibip eubatentain 

Is: sient: snes ntieintenintiind witleaieasdennianie 

SE TT cicecicln seencnienenei todas indienne 

GAG «ncn ccenccqsnunaams scenes cnanescenameossnes tune 
of marshal, prima-facie evidence. ............-----.-.---. 
BO GEE caniennininntnnniipnsemintinbitne 

Revivor, bill of, rules res 
Rule-book to be kept in clerk’s office........---. -2 ee ke 
‘ CU ie cette nested eeneinnts niente: eihiadinienniii ini 
a 
Sequestration, when execution of decree enforced OP nets wnnentiniian 
Pesead 6S SERPS OD GE 00s coe ccnentncennmnciiine htiretnnte 
in case of husband and wife_-.-.-......_.-__- 

0CIRE WERT cqpe etnias eine cckine meet enatin coat enne ties cone 
PRONG SCE, SUITES COON 0cn ec emegitenne entennd 

Stay of execution after motion for new trial. resem omens weneltp wininiiiinl 
appeal . 2... 2. 200 nen ne cece nc nee coce 

motion in arrest of judgment- sae then sane 

Stipulation of counsel to be in NG nn-venereenenenpes weenie 
Subpeena, proper process in equ 
not to be issued till bill iia cea vminnnsinininatiiinen 
when issued, of course__........-- math eleinaciegaeeasiiaileaesiiil Windidina 
notice to appear to accompany. ...-..... ....-..--.--- 
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Subpeena, _— to be served. 
may be renewed till service is itd. <ninnansictasiniesniiamnais 
Bult, how Csmisenees .ccanscnedes vous cscs ewan cuiiegitels béuw 
BY GARONS 0. 10 ccencweccccn csvceeentemmaial 
without deposit._......-...--........-....- 
to be entered on docket. ...... .... .2.20. 22~ nen nnnn coceee 
in equity to be dockeled, when.-.-_. .........-----...---. 
Summons, form of..........-— ..-.-- - cccocneuauelitd 

returnable, when Si ann aheinatiticint tee Lecinuiceineiimibitdaindeall 
to be accompanied by what-..-.-..--...-.------------ 

in equity. (See Subpana.) 

Supersedeas, rules respecting. ......-..... ....-.--....---.------ 
of judgment of justice of peace. ......-...-....---.. 
Supplemental bill, rules respecting... ..........-.-.........--.- 
must be pleaded to before succeeding rule. = 


need not set forth original bill_..............-. 

Surprise, &c., motion to vacate judgment on ground of_......-. .- _ 
Terms ‘of CUOG sini cndnnennnntceée:-cacnerasanealtiabids 

300 Testimony in equity, time for tuking aie commen opens 


Trial calendar, case to be entered on according to date of join- 

GP OE BORG conc ccceccce es enmity 

case may be placed on, by consent of parties. 

order of court... 

cases once placed on to remain ~~. -....-.--.-. 

BOCES 66, BOs cree cereus cusuns coves: soceununaneiagh 
Undertaking. . (See Bond. ) | 

Vacation ‘of judgment, ENSUED GP ccc cocum cocceccccsasceéiban 

V GRGNSt, FOPERS. C8 one cece ecncucees dnesceos woecccce canbe 

GROCERS « cotndvees chine see~as tenes coe coon seukei 

subject to opinion of the court -.......... ....-.-..-.----- 

Se GRSO OO GiGi cdksin ctenteda voew cn ne coce ceca seumiuee 

when not to carry custs .... ...-.. ----..------ ---+--. ---- 

in suit against administrator, &. --------. coe anisnntiiieed 

V erification of equity pleadings, form. ....---~--.---.------. ---- 

Witness, examination of, de bene esse... ....-...-.-.---.--~------ 


form of last interrogatory.........--~-- ...--..-..-----. 
how summoned before auditor, commissioner, and exam- 

INGP...con ce eddebbadeentiiie enadhaobenendendiaaiie 
refusing to sign deposition. ............-.-.------.--- on 


may be attached for contempt..-. ..-. .--------. 
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301 INDEX TO RULES IN ADMIRALTY. 


BBasicnity reales. .... ccccns coccce cccc concns+c0c cacece cosceueses 
mesne process in......-.. --------------- ---- s<-<<- 

et. a ae nade smmmnaiananensadk ena 
exceptions to .........202 .2 22 conc ccccns ooo nanenen oot 
es tse eerste eee inen 

attachment to compel .... ..... 22. -.00 -200 cone cones 

Se aE PAT An ata ae mo en Mee IEAM CREE TERA AL ts 

dispensed with, when .... .... ..2- eccccccccncecoce cove 

Appeal, when a i. aia: ienideiemrieiiiencaeniel italia Reclama 


BICOL CR.nccns «~00 enemas cece cies cons conmescosousesones 


DE Dh. on. cnnuecdén tad nddetinn deinen 

bo moneral 0PM .....ncc co cnce ensececces cocnes conceseesess 
Appraiser, appointment of __--~.----- ie sosennes ane bommndainn 
DPS WES CF ocean cwces con cnsane cece+sceesecocnnnvessumines 
wees warrant of, MAY WINS .ncccs coeess cocces cconeenne- 

OR PTOCSS 6 TENE... 2n conwce cone ccc cores cocccs socees= 
Peet, CES GENES GRONR cc ce cunmntconsncces cone cunesencemmes 
IR, CEERNNEG OD... ccninns cine ctninsinin wma neni > mnie eneees 
Ditachenent te esmnpel GROWS? 2.20 cncnns coccesconces escocsocaues 
i I I ss a ictal mma ceeadal einen males caida 
ee GH ED GED Gl nineteen send censéoneaentantwieedls 
NGS Gp CERIN GENES one cc cc cnncnscoccsccene sqemenedee ane 
POSURE  GUUNE..n.00. oc ccs cctcneseneremnneigmen 
attachment ._... 

how taken...-..---.... sebastian he eaiaieiinaieiniiel entiaanibineniaiaamnpinn: 
reducing penalty of -.---..-..---.----.-------------------- 

I I. cidisan tintnies tunes ommnaneianditindinnnniin 
eebetneey SHIN, DEW DORN 100 cocces cones cuccus cemmieneninne 
as CNN COU ciacitaietatiiiisisesei dniainciiin entgeninis omneonisidipieaenmminieeitiints 
presentation of, proof of. > eneineneatinisians « entuily eeeetianinntameanitinailiniiiaittaritints 
I sd ddenhletin lien thence neataem deinen 
TE EAA TR TE 
I il sleaeeenceatllicastil acim tcidimiaamanh iii 
es SE OE Seite netmen cnevccdnnennanseeusnuhommmaenin 
Se eR ines ennincwnnnsce spenimnnininananns 

to be paid before the delivery of property .-..--. .----------- 
SURE GT G0 EEE nnn ems anionnocnmine«sesndampenda isi 
Decree for I ED ccecconcnswienoresweindenunts 
NL accetncisisics cress ccessrnesesitpin setae tnees ste steneiainniiladinnd idlianaaseittinintade 
Se NE ccenanies smn eae annenns eeemNEnNe een 
Dismissal of libel for want of prosecution pean maint alain omearainte 
Exceptions to answer ..-.-.....--. He SENS Seeeneeeenee soe conanne 
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Garnishee to answer under Oath... ~ccccco ccce conc cece cocc cous 
Hypothecation, suit for, how brought... -.-... ..-.------ a 
Informations upon seizures ..............-...---- AnuneRooenenaee 
EOE a Re ET TTR maanieionninen 

EE EAL TT inaiithentinetaitiabea siielien 
Interrogatories, libellant to answer.__.-...........-..-..---- “om 
ee 
stipulation in case of............... oo 

Liability, contest of, by owners..................... <<< 

302 = Liability, limitation of, how secured -..... ......-..--.---- 
es CR 60-00 GOS ‘enninncsennsinnnn setae 
I iain atnttaitaitnin ticianiiin resi i sililasiaialiiliiditiaa di 

in civil causes.............. nue éimnneiainhinind 
DURE Di cecescie niente cnteininnteaaiiiidiaiiiaies iain 


taking of, for confessed .... ...... ............-....--- 
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Limitation of liability, how secured...... ....-.-......-.-..--.-. 
Mesne process, how served ecenas coos secnaseseent ones 
yea 

Money, custody and payment of ....._.....--------.------.----. 
yunent Of, 1900 600i tncccccccecs conc ewes connuessennsion 

Monition to third parties in pues nunte of iter Bic cennn costume 
New matter in answer_____...-- 
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Petition, where to Se CD tener etic cckaih Gm dcebyin teniseiaeaenniee 
Petitory and possessory suits, how brought..-.-..--.....--.----.- 
Pilotage, suits for, against whom ..__ ge benamen cinema wena 
Practice, further regulation of, by district PS AES Se anwislenlnd 
Prize, proceedings in...--..-----.-.--------------------- ------- 
TF VOSCENED GE BUND ence ccoccwemmesecéchkemsesanatea cotmtaal 

STO OD GARD ccccccccescoccececcoisesensnbnin 
Process, return ET Te a EN Ee 


PU6CE CD GENE cocci wcbivwes cons cons cuscuscodaceessmane 
of claims, GURONEND, Clccnince nino anes once ncinccsianaaalal 
Property arrested, delivery of................--.-.--.--..-.---..- 
attached may be brought into court ._..-.-....-....-.---- 
an8® 66, REUIEO C6 ncce .coctcos: ode cnnans cose candies wae 
steven 00-GUINEE ecsinss non anundondvcenceasencaneoahaeiinl 
GIUGNNEE nnce cnccccunmenscoenccceéocadseseinn 
COURTRIBMIOREE 2c ccceccce owe cose cone coceneseannts 
MeeGnees 00 GROWER ...nn cos cccccncscosecccacces cont esuaeelinaen 
Registry, claim of proceeds in........-....-.---------- stocescece 
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303 Open Commission, 190. 
Code of Civil Procedure, sec. 887-920. 


The people of the State of New York to J. Holdsworth Gordon, of 
the city of Washington, District of Columbia: 

Know ye that we, with full faith in your prudence and compe- 

tency, have appointed you commissioner, and 
Seal of the Superior . by these presents do authorize you, said J. 

Court of the City Holdsworth Gordon, to examine Charles C. 

of New York. Glover and Hartwell Jenison, of the same city, 

as witnesses in an action pending in the su- 
perior court of the city of New York, wherein Charles E. Hovey and 
William P. Dole are plaintiffs and John Elliott, impleaded with 
others, is defendant, on the part of the defendant John Elliott, on 
oath, and to take and certify the depositions of the witness, and re- 
turn the same and the commission according to the directions given 
in or with the commission and hereunto annexed, 

The commission when executed is to be returned to R. D. Harris, 
Esquire, No. twenty (20) Exchange Place, in the city of New York, 
in the State of New York. . 

Witness the Hon. George L. Ingraham, a judge of this court, at the 
chambers thereof, the 10th day of November, one thousand eight 


hundred and eighty-four. , 
THOMAS BOESE, Clerk. 


Directions for Executing the Commission. 


Extract from the Code of Civil Procedure of the State of New 
York relating to depositions taken without the State for use 
within the State. 


§900. Upon the examination of a witness without written inter- 
rogatories, by virtue of a commission or of an order to take deposi- 
tions, the commissioner or the person before whom the deposition is 
taken must take down or cause to be taken down, as prescribed in 
the next section, the substance of the witness’ testimony, unless he 
is directed in the commission or the order or required by the person 
appegring for either party to insert in the deposition any or all of 

the questions or answers, word for word. 
304 Unless the commission or order otherwise directs, the person 
appearing for either party may ask any question which he 
deems proper, and the witness’es answer must be taken accordingly, 
the objections thereto being reserved without being specified at the 
time of examination. 

A copy of this section must be annexed to each commission to 
take testimony without written interrogatories and to each certified 
copy of an order to take a deposition. 

§ 901. The person to whom a commission is directed or before 
whom a deposition is taken, unless otherwise expressly directed in 
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the commission or in the order for taking the deposition, must exe- 
cute the commission or the order as follows: 

1. He must publicly administer to each witness examined an oath 
or affirmation to testify the truth, the whole truth, and nothing but 
the truth as tothe matters respecting which the witness is to be 
examined. 

2. He must reduce the examination of each witness to writing or 
cause it to be reduced to writing by « disinterested person. After 
it has been carefully read to or by the witness it must be subscribed 
by the witness. 

3. If an exhibit is produced and proved the exhibit, or, if the wit- 
ness or other person having it in his custody does not surrender it, 
a copy thereof, must be annexed to the deposition to which it relates, 
subscribed by the witness proving it, and numbered or otherwise 
identified in writing thereupon by the commissioner or person 
taking the deposition, who must subscribe his name thereto. 

4. The commissioner or person taking the deposition must sub- 
scribe his name to each half sheet of the deposition; he must annex 
all the depositions and exhibits to the commission or to a certified 
copy of the order for taking the deposition, with the certificate speci- 
fied in the next section, and he must close them up under his 
seal and address the packet to the clerk of the court at his official 
residence. : 

5. If there is a direction on the commission or in the order to 
return the same through the post office he must immediately deposit 
the packet so addressed in the post office and pay the postage 
thereon. 

6. If there is a direction on the commission or in the order to 
return the same by an agent of the party at whose instance it was 
issued or granted the packet so addressed must be delivered to the 
agent. 

7 Where a commission is directed to two or more persons one or 
more of them may execute it, as prescribed in this and the next 
section. 

A copy of this and of the next section must be annexed to each 
commission or order to take depositions authorized by this article. 

§ 902. The commissioner or other person before whom one or more 
depositions are taken must subscribe and annex to each deposition 
a certificate substantially in the following form, the blanks being 


properly filled up: 


STATE OF ——, ’ 
County of —, } ae. 

I, , do certify that , the witness, personally 
appeared before me on the — day of , at — o'clock in the 
—noon, , at the ——, in the State of ——, and, after being sworn 
(or affirmed, as the case may be) to testify the truth, the whole truth, 
and nothing but the truth, did depose to the matters contained in 
the feregoing deposition, and did, in my presence, subscribe the 
same and indorsed the exhibits annexed thereto; and I further 
certify that I have subscribed my name to each half sheet thereof 
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and to each exhibit; and I further certify that appeared 
in behalf of the — and that appeared in behalf of the —. 

The execution of this commission appears in certain schedules 
hereunto annexed. 


’ 
Commissioner. 


305 Instructions to Commissioners. 


Annexed to the commission is an extract from the Code of Civil 
Procedure of the State of New York relating to depositions taken 
without the State for use within the State, which extract is directed 
by law to be annexed to the commission and order; but as it does 
not comprise everything neeessary to be attended to by the commis- 
sioners, they are requested to observe the following more ample— 


Instructions. 


I. All the commissioners named in the commission should have 
notice of the time and place of executing it; and if any of them do 
not act, let the fact that they were notified or could not be notified 
and the reasons for their not acting be stated. 

II. The commission must be executed by , the commis- 
sioner- named therein. 

III. The acting commissioner- will examine the witnesses sepa- 
rately after publicly administering to them the following oath or 
affirmation : 

“ You do swear that the answers which shall be given by you to 
the questions proposed to you shall be the truth, the whole truth, 
and nothing but the truth, so help you God.” 

The oath sball be administered (except in cases hereinafter men- 
tioned) by the witness laying his hand upon and kissing the 
Gospels. 

But if the witness shall desire it, he shall be permitted to swear in 
the following form: “ You do swear in the presence of the ever-liv- 
ing God,” and while so swearing he may or may not hold up his 
hand, in his discretion. 

Or, if the witness shall declare that he has conscientious scruples 
against taking an oath or swearing in any form, he shall be per- 
mitted to make his affirmation in the following form: “ You do 
solemnly, sincerely, and truly declare and affirm,” omitting the words 
“so help you God.” 

[V.*The general style or title of the depositions must be drawn 
up in the following manner: 

“ Deposition of witnesses produced, sworn or (affirmed), and ex- 
amined the — day of , In the year one thousand eight hundred 
and ——, at , under and by virtue of a commission issued out 
of the in a certain cause therein dependiag and at issue be- 
tween , defendant, as follows: 

A B, of (insert his place of residence and occupation), aged — 
years and upwards, being duly and publicly sworn (or affirmed) 
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pursuant to the directions hereto annexed and examined, on the 
part of the doth depose and say as follows. 

V. When the witness has finished his deposition let him sub- 
scribe it, and the acting commissioner- will certify as follows : 


STATE OF —, ; 
County of —, f* 
A , do certify that, ——, the witness, personally 


appeared before me on the — day of , at -— o'clock in the 
—noon, ,at the , in the State of ,and, after being sworn 
(or ‘ affirmed,’ as the case may be) to testify the truth, the whole truth, 
and nothing but the truth, did depose to the matters contained in the 
foregoing deposition, and did, in my presence, subscribe the same 
and indorse the exhibits annexed thereto; and I further certify that 
I have subscribed my name to each half sheet thereof and to each 
exhibit; and I further certify that appeared in behalf of 
the —, and that appeared in behalf of the —. 


9 
Commissioner.” 


306 VI. If any exhibit is produced and proved the exhibit, or, if 

the witness or other person having it in his custody does net 
surrender it, a copy thereof, must be annexed to the deposition to which 
it relates and be subscribed by the witness proving it and be en- 
dorsed by the commissioners in this manner : 


“At the execution of a commission for the examination of wit- 
nesses, between , defendant, this exhibit, numbered — and 
hereto annexed, was produced and shown to (insert the witness's 
name) and by him deposed unto and subscribed by him at the time 
of his examination before— 


’ 
Commissioner.” 


VII. The acting commissioners will sign their names to each half 
sheet of the depositions and exhibits. 

VIII. If an interpreter is employed, one of the commissioners will 
adininister to him the following oath and certify thereto: 

“You do solemnly swear that you will truly and faithfully in- 
terpret the oath and questions to be administered to —— , a 
witness now to be examined, out of the English language into the 
— language, and that you will truly and faithfully interpret the 
answers of the said thereto out of the —— into the English 
language.” ! 

Let the depositions be subscribed by the interpreter as well as b 
the witness, and certified by the acting commissioners as in No. VI. 

IX. The commissioner- will make return on the back of the com- 
mission by endorsement, thus: 
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“The execution of this commission appears in certain schedules 
hereunto annexed.” 


’ 


Commissioner.” 


X. All the depositions and exhibits must be annexed to the com- 
mission or to a certified copy of the order for taking the deposition, 
and then the commission, the directions, the questions, depositions, 
and exhibits must be folded into a packet and bound with tape. The 
acting commissioners are to set their seal at the several meetings or 
crossings of the tape, endorse their names on the outside, and direct 
it thus: 7 

To — , Esq., clerk of the - at ——. 

XI. When the commission is thus executed, made up, and di- 
rected it must be returned in the manner specified in the direction 
of the commission, if there be any. 

XII. In ease of returning the commission by mail, it is to be de- 
posited by one of the acting commissioners in the nearest post office, 
he making the following endorsement thereon : 


“ Deposited in the post office at this — day of ——, 18—, 


by me— 


? 
Commissioner.” 


In case of returning the commission by a vessel, it is to be de- 
posited by one of the acting commissioners in the letter-bag of 
such vessel, he making upon the commission the following endorse- 
inent: 


, now lying at and 
, 18—, by me— 
Commissioner.” 


“Deposited in the letter-bag of the 
bound for the port of New York, this — day of 


The commissioners are requested to be very careful to observe 
the foregoing instructions, as the smallest variance may vitiate the 
execution of the commission. | 

If the commission be returned by an agent, let him be instructed 
to call, on his arrival at this place, upon. , Who will direct him 
as to its delivery. : 
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307. Der’r’s Ex. B, &c., Deft Elliott March 25th, 1887. J. A. 
.» Ex’r. 


Supreme Court of the City of New York. 


CuHarces E. Hovey and Wituiam P. Dots, Plaintiffs, 
against 
Joun Exxiorr, Impleaded, &., Defendant. 


Interrogatories to be propounded to Charles C. Glover and Hart- 
well Jenison, witnesses to be examined on behalf of the defend- 
ant, John Elliott, in this action. 


Interrogatories to be Propounded — of the Defendant to Charles 
C. Glover. 


First Interrogatory. State your name and your business and resi- 
dence now and since the year 1875. 

Second Interrogatory. Of whom, on June 28th, 1875, was the 
banking firm of Riggs & Co., in Washington city, in the District of 
Columbia, composed ? 

Third Interrogatory. What, if any, 3.65 bonds of said Dis- 

308 trict were held by George W. Riggs, receiver in the cases of 

Phelps, assignee, v. McDonald et al. and Hovey e al. v. Me- 

Donald et “a commenced in the supreme court of the said District, 

and therein numbered respectively, in equity, No-. 3910 and 3937, 
on the date inquired of in the next preceding interrogatory ? 

Fourth Interrogatory. If, in answer to the next preceding inter- 
rogatory, you shall mention any registered or,coupon bonds, state in 
whose name such registered bonds, if any, were registered and to 
whom they were payable before as well as on the 28th day of June, 
1875. 

Fifth Interrogatory. What disposition, if any, was made by the 
said receiver on the 28th day of June, 1875, of the registered and 
coupon bonds, if any, held by him in the cases aforesaid ? 

Sixth Interrogatory. If, in answer to the interrogatory next above, 
you shall state that all of the registered and coupon bonds so held 
by the said receiver were by him, on the 28th day of June, 1875, 

delivered unto Augustine R. McDonald, state in whose pres- 

309  enceand by and under what authority they were so delivered. 

Seventh Luterrogatory. How, if at all, had the said regis- 

tered bonds been transferred and assigned by the said receiver. be- 

fore and at the time of their delivery by him unto the said Me- 
Donald ? 

Eighth Interrogatory. If, in answer to the interrogatory next 
above, you shall say that previous to their delivering to the suid 
McDonald all of the said registered bonds had been transferred and 
assigned by endorsement thereof in blank by the said receiver, and 
such transfer and assigument acknowledged by said receiver before 
one H. McIntire, then acting chief of the loan division of the office 
of the Register of the Treasury of the United States, state when, 
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where, and in whose presence the said indorsement in blank had 
been made by the said receiver. 

Ninth Interrogatory. What, if any, disposition was made by the 
said McDonald of the said registered bonds to him delivered by the 
said receiver ? 

Tenth Interrogatory. If, in answer to the inquiry next 

310 above, you shall say that the said registered bonds were by 
the said McDonald sold and delivered unto the firm of Riggs 

& Co., state when they were so sold and delivered and at what rate, 
when and in what manner the consideration money was paid, and 
who, on the part of the firm of Riggs & Co., actually made the pur- 
chase of the said bonds and received the same from said McDonald. 

Eleventh Interrogatory. If you shall have said that the said reg- 
istered bonds were delivered by the said receiver unto the said Mc- 
Donald, all transferred and assigned by the said receiver, by his 
indorsement thereof in blank, and with such transfer and assign- 
ment acknowledged by said receiver before one H. McIntire, then 
acting chief of the loan division of the office of the Register of the 
Treasury of the United States, state now whether, at the time of the 
sale and delivery by the said McDonald of the said bonds to the 
firm of Riggs & Co., the blanks so left on the transfer and assign- 
ment of said bonds or any of them by said receiver had been filled 
up, and, if you say that none of the said blanks had been then so 
filled up, state further when, by whom, and in what manner, if at 
all, the said blanks or any of them were at any time thereafter 

filled up. 3 
31] Twelfth Interrogatory. What disposition, if any, was made 
by Riggs & Co. of the bonds purchased by the said firm of 
the said McDonald ? | 

Thirteenth Interrogatory. State the market value of the said regis- 
tered bonds at the time of the purchase thereof by the firm of Riggs 
& Co. from the said McDonald and at what time or times and the 
neve or prices for which any bonds issued in lieu of such purchased 

onds were afterwards, if at all, sold or otherwise disposed of by the 
said firm, and state what, if any, of said bonds so issued as aforesaid 
you have or hold or which you had or held at the commencement of 
this action or which Riggs & Co. or any member of the said firm 
had or held at the time of the commencement of this action. 

Fourteenth Interrogatory. State anything not already set forth in 
your answers to the preceding interrogatories with which you may 
be personally acquainted touching the delivery of the said registered 
and coupon 3.65 bonds by the said receiver unto the said McDonald 
and the sale by the latter of such registered bonds unto the said 

firm of Riggs & Co. ~ 
312 Fifteenth Interrogatory. What, if any, knowledge, informa- 

tion, or suspicion had you yourself or the said receiver or 
any member of the then firm of Riggs & Co., on or before the 28th 
day of June, 1875, of any fraud, deceit, or injury practiced, contrived, 
or meditated by the said McDonald against the said Hovey, William 
P. Dole, or Thomas J. Phelps, assignee, touching any bonds, claim, 
lien, title matter, or thing whatsoever ? 


GEORGE ELLIOTT ET AL., &¢. 


Sixteenth Interrogatory. State where, on the 28th day of June, - 
1875, John Elliott and Thomas Hyde, then members of the firm of 
Riggs & Co., and Charles E. Hovey, one of the plaintiffs in this 
— respectively resided and where they have since continued to 

ive. 

Seventeenth Interrogatory. State whether the said John Elliott 
was at any time consulted by his copartners or any of them as to 


- the purchase of the said 3.65 bonds by the said firm of Riggs & Co., 


and whether, to your knowledge,*he was within the District of Co- 
lumbia on the 28th day of June, 1875, or shortly before or shortly 
thereafter. 
313 Eighteenth Interrogatory. State what distinction, if any, is 
in fact made or exists in the District of Columbia between 
the ternis or descriptions “ bonds,” certificates,” and “ stock ” in busi- 
ness communications or transactions between individuals and the 
office of the Register of the Treasury of the United States touching — 
the registered bonds of the United States or the registered 3.65 bonds 
of the said District, and what distinction, if any, was in fact so made 
or existed during any portion of the year 1875 or thereafter. 

Nineteenth Interrogatory. State whether you are familiar with | 
the general course of conducting business between the office of the 
Register of the Treasury of the United States and individuals since 
the 28th day of June, 1875, up to the present time. : 

Twentieth Interrogatory. When registered 3.65 or other bonds or 
certificates are surrendered to the said Register and are cancelled 
and new bonds or certificates issued by the Government in their 
stead what opportunity or facility, if any, is afforded in the office 
of the said Register or in the loan division thereof for the inspection 

and examination of such canceled bonds or certificates to 
314 persons claiming to be interested in such inspection and ex- 
amination. 

Twenty-first Interrogatory. What opportunity or facility, if any, 
has been so afforded such persons from the year 1875 down to this 
present ? | 

Twenty-second Interrogatory. Do you know of anything concern- 
ing the matters in question which may tend to the benefit and ad- 
vantage of the defendant Elliut? If yea, declare the same fully and 
at large as if particularly interrogated concerning the same. 

R. D. HARRIS, 
Att'y for Defendant, John Elliott. 


315 Superior Court, City of New York. 
CuHar.es E. Hovey and Another 
against 
JoHn Exwiotr and Others. 
Cross-Interrogatories to be Propounded to Charles C. Glover. 


First. Did you ever see a copy of the following order or of any 
part thereof; and, if so, when did you first see it? 
24—1588 
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“In the Supreme Court of the District of Columbia. 


In Eguity. 
No. 3910. 


v8. 
AvuGusTINE R. McDonaLp and WILLIAM WHITE. 


This cause came on to be further heard on the 16th day of Feb- 
ruary, A. D. 1875, and thereupon and upon consideration thereof, 
and with the consent of the parties to this suit and of Charles E. 
Hovey and William P. Dole, parties complainant in a certain cause 
in equity in this court numbered 3937, against the same defendants, 
and claiming one-fourth of the award in the proceedings mentioned, 
it is on this 16th day of February, A. D. 1875, ordered, adjudged, 

and decreed : 
316 1. That the restraining orders heretofore made in both 
said causes are hereby vacated. 

2. That the decrees made in this cause on the 28th day of Decem- 
ber, A. D. 1874, appointing George W. Riggs, Esq., receiver and 
granting a provisional injunction, is modified as follows, viz: That 
the defendant William White may receive from the agents of the 
British Government the one-half of the net amount of the award in 
the proceedings mentioned, free and discharged of all claims of the 
plaintiffs in both the causes above mentioned, to enable the said 
defendant to pay the expenses incurred by the defendant A. R. Me- 
Donald in the prosecution of his claim, which sum of one-half of 
said award the court finds to be the reasonable expense incident to 
the prosecution of the said claim by said defendant A. R. McDonald 
before said mixed commission, exclusive of said claim of Hovey and 
Dole. 

3. That the remaining half of the net amount of said award shall 
be paid to the said George W. Riggs; and it is ordered, adjudged, 
and decreed that the defendants shail execute all such orders, re- 
ceipts, and e-quittances necessary to enable the said George W. Riggs 
to collect the same, and the said George W. Riggs shall hold the 
said half of the said award subject to the claims, liens, and rights of 
the said Charles Hovey and William P. Dole and of the plaintiff 

in this cause, to be determined by the further decree of this 
317 court in this cause and in the cause of said Hovey and Dole 
hereinbefore mentioned. 

And it is further ordered that said receiver be directed to invest 
the money so placed in his hands in bonds of the United States or 
in 3,5; bonds of the District of Columbia, guaranteed by the United 
States, as he may deem best for the interest of the parties concerned, 
and that a copy of this decree be filed in the last-mentioned cause. 

By the court: 

A. W.” 


Tuomas J. Puevps, Assignee, 


Second. If you.say that you never saw a copy of the foregoing 
decree or of any part thereof, did you ever hear that such a decree 
had been made; and, if so, when did vou first hear of it? Give the 
time as nearly as you can. Was it before or after the delivery of 
the bonds to McDonald, on June 28th, 1875 ? 
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Third. Do you know when the half of the amount of said award 
was paid by the agents of the British Government to George W. 
Riggs, receiver; and, if so, when ? 

Fourth. Who collected the said amount from the agents of the 
British Government? If you say George W. Riggs, was any other 

member or members of the firm of Riggs & Co. present? 
318 Fifth. How was the amount paid by the agents of the 
British Government to Mr. Riggs? Was it by check or draft 
or in currency or gold? If you ‘say draft, give the particulars of 
the draft, by whom drawn, on whom, and the amount. 

Sixth. Was the draft pavable in gold or coin? How were the 
proceeds of it collected by Mr. Riggs? 

Seventh. If you say the house of Riggs & Co. in New York sold 
the gold, were they notified as to the purpose and object for which 
the gold was held by George W. Riggs? Annex hereto any and all 
correspondence relating thereto between the houses of Riggs & Co. 
in Washington and New York. 

Eighth. When the said amount was collected from the agents of 
the British Government was a copy of the foregoing order presented 
to such agents; and, if so, by whom ? 

Ninth. Was the said amount collected from the agents of the 
British Government or the proceeds thereof deposited with Riggs 
and Company in the city of Washington? If so, in whose name 
was it so deposited and how was the account headed? Annex 
hereto copies of any and all entries relating to said account in any 

and all books of the firm of Riggs & Company. 
319 Tenth. Who madé the purchases of the bonds of the Dis- 

trict of Columbia, in which was invested the said amount 
collected from the agents of the British Government? If you say 
you made them, under whose instructions did you act in —- 
the purchases, when did you make the purchases, and what knowl- 
edge had you as to the object and purpose for which George W. 
Riggs, receiver, held the said bonds, and when did you first obtain 
such knowledge? Give the time as nearly as you can. 

Eleventh. Which member of the firm of Riggs & Company had 
personal charge and supervision of the said bonds while they were 
held by George W. Riggs, receiver ? 

Twelfth. Were the said bonds, while so held by George W. Riggs, 
receiver, put into an envelope or wrapper? If so, how was such en- 
velope or wrapper indorsed? Was there placed in such envelope or 
wrapper or was there placed with the bonds a copy of the foregoing 
decree or any memorandum referring to such decree ? 

Thirteenth. Did you, between February 16, 1875, the date of the 
foregoing decree, and June 28th, 1875, the date when the said bonds 
were delivered to McDonald, have any conversation with any mem- 
ber of the firm of Riggs & Company in oy to the object and 

purpose for which said bonds were held by George W. Riggs, 
320 receiver? If yea, state the names of the members with whom 
such conversations was had and the substance of such con- 


versation as nearly as you can recollect. 
Fourteenth. Between the 16th of February, 1875, the date of the 


* 
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foregoing decree, and June 28th, 1875, the date when the bonds - 


were delivered to McDonald, what knowledge had you as to how 
and for what purpose and object the said bonds were held by George 
W. Riggs, receiver? State fully and particularly. 

Fifteenth. Were you present on June 28th, 1875, when McDonald 
and Charles A. Ray first called on George W. Riggs and presented 
to him an order to pay over the fund held by him as receiver? If 
yea, state the substance of what occurred between them and the con- 
versation as nearly as you can. 

Sixteenth. After the return of Mr. Riggs and McDonald and Ray 
from the court to the banking-house of Riggs & Company on June 
28th, 1875, state as fully and particularly as you can all that took 
place and all that was said in Mr. Riggs’ room until the departure 
of McDonald and Ray. 

Seventeenth. Were any other members of the firm of Riggs 
321 and Company present at the time inquired of in the last in- 
terrogatory ? If so, give their names. 

Eighteenth. Who besides McDonald and the members of the firm 
of Riggs & Company were present at that time? 

Nineteenth. Who handed the said bonds to George W. Riggs for 
his indorsement ? 

Twentieth. How many bonds were there? 

Twenty-first. At the time George W. Riggs signed the indorse- 
ments or said bonds were the acknowledgments of H. McIntire to 
such indorsements then on the said bonds? 

Twenty-second. State fully and particularly evervthing that was 
done with said bonds from the time they were handed to George W. 
Riggs for his indorsement until they come into’ the possession of 
Riggs & Company as purchasers. 

Twenty-third. What was said by McDonald in regard to selling 
the bonds? Did you tell him you would sell them in New York, 
and did he say that he wanted to sell them at once? Did he say 

that he wanted payment in currency ora check to bearer? 
322 Twenty-fourth. Did he say anything about leaving Wash- 
ington or going to New York; if yea, what did he say? 

Twenty-fifth. Before the bonds were purchased by Riggs & Com- 
pany did you see the order directing the receiver to pay the funds 
to McDonald and White? If you say you did not see it, did you 
hear that such an order had been made? 

Twenty-sixth. Were any of said bonds indorsed by George W. 
Riggs before he went to the court with McDonald and Ray on the 
28th of June, 1875? 

Twenty-seventh. From the time Mr. Riggs returned from the 
court until the check for the bonds was given to McDonald was Mr. 
Riggs constantly engaged in indorsing the bonds; if not, what else 
did he do? 

Twenty-eighth. Did McDonald and Ray leave the banking-house 
as soon a- McDonald received his check ; if not, how soon there- 
after? 

Twenty-ninth. How long was it from the time McDonald and 
Ray entered the banking-house of Riggs & Co. after their retura 


GEORGE ELLIOTT ET AL., &c. 


from court until they finally left it? Give the length of time as 
nearly as you can. 

323 Thirtieth. Was the house of Riggs & Company, in the city 
of New York, kept informed of the transactions of the house 

of Riggs & Company in Washington; if yea, how often were such 

communications made? 

Thirty-first. Was the New York house informed of the appoint- 
ment of George W. Riggs as receiver in the cases of Phelps and of 
Hovey and Dole against McDonald and White, and of the purchase 
of the bonds for George W. Riggs, receiver? Ifso,when? Annex 
hereto copies of any correspondence between the New York and 
Washington houses in regard to the proeeeds of said award and of 
the said bonds between the 15th day of February, 1875, and June 
29th, 1875, inclusive. 

Thirty-second. Is the price in Washington of registered 3.65 bonds 
of the District of Columbia regulated by the price of such bonds in 
the city of New York ? 

Thirty-third. After the final departure of McDonald and Ray from 
the banking-house of Riggs & Company on June 28th, 1875, what 
was done with the bonds? If you say they were sent to the Regis- 
ter of the Treasury, how soon after the departure of McDonald and 
Ray were they so sent? By whom were they taken? Did Mr. 
Riggs himself go to the Treasury with them or accompany the per- 
son who took them? Was any written communication from Riggs 
and Company to the Register of the Treasury sent with the bonds? 

If so, annex hereto a copy thereof. 
324 Thirty-fourth. Did Mr. Riggs on June 28th, 1875, go to 
New York? If so, at what time did he leave Washington 
and when did he return thereto ? 

Thirty-fifth. Were not the said bonds purchased from McDonald 
by Riggs and Company at one per cent. less than the market rate 
on the 28th day of June, 1875?” 

Thirty-sixth. What was the market rate of such bonds on the 28th 
June, 1875? 

Thirty-seventh. What price did Riggs & Company pay for the 
said bonds ” 

Thirty-eighth. After the purchase of the said bonds by Riggs & 
Company, when did the interest thereon become due and when was 
it cullected by Riggs & Company? 

Thirty-ninth. Was it not at your suggestion that the said bonds 
were purchased ? 

Fortieth. Did not the said George W. Riggs correspond daily, or 
almost daily, with the defendant John Elliott? | 

Forty-first. Did you, before you were examined under this 

325 commission, see or hear read a copy of the foregoing inter- 
rogatories and cross-interrogatories, and did vou consult with 

any one in regard to the answers you were to make thereto? And, 


if so, with whom ? 
THOS. M. WHEELER, 
Plaintiff’s Attorney. 
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326 Iaterrogatories to be Propounded on Behalf of the Defendant to 
Hartwell Jenison. | 


- First Interrogatory. Please state your name, age, residence, and -— 
present position or employment. 

Second Interrogatory. In whose charge or custody are now the, 
official records and books and the canceled bonds and certificates 
relating or belonging to the loan division of the office of the Register 
of the Treasury of the United States ? — 

Third Interrogatory. If, in answer to the next preceding inter- ' 
rogatory, you shall say that such official records and books and such s: 
canceled bonds and certificates are now in your charge or custody, 
please produce from such canceled bonds and certificates such, if any, 
registered 3.65 bonds of the District of Columbia, payable to George 
W. Riggs, receiver, or assigns, as may be in your possession. 

Fourth Interrogatory. If, in answer to the request made 
327 = above, you shall produce any such registered 3.65 bonds, please 
state whence you obtained them. 

Fifth Interrogatory. If you shall produce any such registered 3.65 
bonds so payable, read now from the said bonds their numbers and 
denominations and annex a copy of one of the said bonds to this your ' 
deposition. 

Sixth Interrogatory. Examine all of any canceled registered 3.65 4 
bonds of the District of Columbia payable to George W. Riggs, re- | 
ceiver, or assigns that may have been by you produced upon this your | 
examination, and state how, if at all, they differ from each other. | 

Seventh Interrogatory. State whether you know the signature and | 
handwriting of George W. Riggs, deceased, late a member of the 
firm of Riggs & Co., of the city of Wasnhington, in the District of 


Columbia. 
fighth Interrogatory. If you shall have produced any canceled 
registered 3.65 bonds of the District of Columbia payable to George * 


W. Riggs, receiver, or assigns, and purporting to have been 
328 transferred or assigned by Geo. W. Riggs, receiver, state in 

whose handwriting are the words and letters “ Geo. W. Riggs, 
receiver.” . | 

Ninth Interrogatory. If you shall have produced any such bonds 
as are inquired of in the next preceding interrogatory, purporting oe 
to have been transferred or assigned to Riggs & Co., state whether 
the words “Riggs & Co.” upon any such bonds are in the same T 
handwriting as the words and letters ‘Geo. W. Riggs, receiver,” 
thereon ; and, if not, in whose handwriting are the words “ Riggs a 
& Co.” 

Tenth Interrogatory. State where you were and what official po- | 
sition, if any, you occupied on the 28th and 29th days of June, in 
the year 1875. 

Eleventh Interrogatory. State whether you knew H. MeIntire on the | 
dates lust above enquired of; what official position, if any, he then | 
occupied, and whether he is now living or dead. 
Twelfth Interrogatory. If you shall have produced any cancelled . 


{ @ 
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3.65 bonds of the District of Columbia payable to George W. Riggs, 
receiver, or assigns, and purporting to have been transferfer or as- 
signed by the said receiver before said H. McIntire as “ act’g 
329 ch’f lean div.,” state in whose handwriting are the letters 
and words “ H. McIntire, act’g ch’f loan div.” and whether 
you are familiar with the signature of said H. McIntire and his 
handwriting. 3 
Thirteen Interrogatory. When registered 3.65 bonds or other 
bonds or certificates are surrendered to the Register of the Treasury 
of the United States and cancelled and new bonds or certificates 
issued by the Government in their stead what disposition is made of 
such cancelled bonds or certificates ? , 
Fourteenth Interrogatory. What disposition was made of such 
cancelled bonds or certificates before and during the year 1875? 
Fifteenth Interrogatory. When registered 3.65 or other bonds or 
certificates are surrendered to the Register of the Treasury of the 
United States and cancelled and new bonds or certificates issued by 
the Government in their stead what opportunity or facility, if any, 
is afforded in the office of the said Register or in the loan division 
thereof for the inspection and examination of such cancelled bonds 
or certificates to persons who may be interested in such inspection 
and examination ? 
Sixteenth Interrogatory. What opportunity or facility for 
330 such inspection and examination has been so afforded such 
persons from the year 1875 down to the present time? 
Seventeenth Interrogatory. Do you know of anything concerning 
the matters in question which may tend to the benefit and advantage 
of the defendant Elliott? If yea, declare the same fully and at 
large, as if particularly interrogated concerning the same. 
R. D. HARRIS, 
Alt’y for Def’t John Elliot, 


331 Superior Court, City of New York. 


against 


CHARLES E. Hovey and ae 
JoHN Excuiotr & Others. 


Cross- Interrogatories to be Propounded to Hartwell-Jenison. 


First. On the copy of the bond which, by the fifth direct inter- 
rogatory, you are required to annex hereto make also a copy of the 
indorsement and acknowledgement; let such copy of the bond be in 
every respect a complete copy of the original. 

Second. How do the indorsements and acknowledgements on the 
other bonds produced by you differ from the one of which you have 
made a copy ? 

Third. Is there annexed to or accompanying the said bonds or on 
file with the Secretary of the Treasury, in the Register’s office or 
elsewhere, any proof of the authority of George W. Riggs to make 
the assignment of the said bonds? If you say there is such proof 
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of —— on file when was it filed? Annex hereto a copy 
thereof. 
332 Fourth. How many bonds payable to George W. Riggs, re- 
ceiver, have you produced ? 
Fifth. During the year 1875 what were the hours for the trans- 
action of business by the public at the Treasury Department ? 
Sixth. Annex hereto copies of any other papers on file in the 
Treasury Department, in the office of the Registrar of the Treasury 
or elsewhere, relating to the said bonds. 
Seventh. When were the new bonds issued to Riggs & Company ? 
Eighth. Is the “note” printed on the back of the said bonds a 
part of tle regulations prescribed by the Secretary of the Treasury 


for the assignment of said bonds? 
THOS. M. WHEELER, 
Plaintiff’s Attorney. 


330 It is hereby agreed that any objection to the competency 

a credibility of the witnesses examined under the foregoing 
commission, or to the relevancy or substantial competency of any 
question put to him or of an answer given by him may be made at 
the trial of this cause as if the witnesses were personally examined 
and without being noted upon the deposition. 


N. Y., Nov. 8th, 1884. 
R. D. HARRIS, 


Att’y for Def’ts John Elliott. 
THOS. W. WHEELER, 
Pl'ff’s Att'y. 


(Endorsed:) Superior court, city of New York. Charles E. 
Hovey & William P. Dole against John Elliott, impleaded, &c. 
Commission & interrogatories. R. D. Harris, att’y for def’t 
Elliott, 20 Exchange Place, New York city. The the execution of 
this commission appears in certain schedules hereunto annexed. J. 
Holdsworth Gordon, commissioner. 


334 Depositions of witnesses produced, sworn, and examined the 

fifteenth day of November, A. D. 1884, at Washington city, 
District of Columbia, under and by virtue of a commission issued out 
of the superior court of the city of New York in a certain cause 
therein depending and at issue between Charles E. Hovey and Wil- 
liam P. Dole and John Elliott, impleaded with others, defendant, as 
follows: 


HARTWELL JENISON, residing in Washington city, D. C., chief of 
the loan division, Treasury Department, U. S., aged 63 years and up- 
wards, being duly and publicly sworn, pursuant to the directions 
hereto annexed, and examined on the part of the defendant, doth 
depose and say : 

To the first interrogatory he saith : 


First. My name is Hartwell Jenison ; age, 63; residence, Wash- 
ington city ; chief of the loan division, Treasury Department. 


+-— -encmager we 
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Second. To the second interrogatory he saith : 

In my own as chief of the division of loans. 

Third. To the third interrogatory he saith: . 

Witness produces 3.65 bonds that have been cancelled and sur- 
rendered standing in the name of George W. Riggs, receiver, Nos. 
71 & 72, of $1,000 each, and bonds for $5,000 each, Nos. 81 to 100, 
inclusive, and 336 to 345. 

Fourth. To the fourth interrogatory he saith: 
335 They were accompanied with a letter of instruction from 
Riggs & Co., dated June 28th, 1875. Copy of letter filed 
herewith, marked No. 1, J. H. G. 

Fifth. To the fifth interrogatory he saith : 

The numbers have been given above and certified copy of one of 
said bonds is filed herewith, marked No. 2, J. H. G. 

Sixth. To the sixth interrogatory he saith : 

They are the same in every respect. 

Seventh. To the seventh interrogatory he saith : 

I am familiar with it. 

Eighth. To the eighth interrogatory he saith : 

It appears to be signed by George W. Riggs, receiver, and to the 
best of my knowledge and belief it is his signature. 

Ninth. To the ninth interrogatory he saith : 

The insertion of Riggs & Co. in the assignment is different from 
the signature Geo. W. Riggs, receiver. I should take the handwrit- 
ing of Riggs & Co. to be in the handwriting of Mr. Glover. 

Tenth. To the tenth interrogatory he saith: 

l occupied the same position then as chief of the loan division. 
I was in Europe at the time. 

Eleventh. To the eleventh interrogatory he saith : 
336 I am acquainted with him. He wasa clerk in my division. 
He was acting chief during my absence, and is now dead. 

Twelfth. To the twelfth interrogatory he saith: 

They are in his own handwriting.. I am perfectly familiar with 
his handwriting. 

Thirteenth. To the thirteenth interrogatory he saith : 

They are preserved in the register’s office as vouchers of the trans- 
action. 

Fourteenth. To the fourteenth interrogatory he saith: 

The same system has prevailed for all time. ‘ 

Fifteenth. To the fifteenth interrogatory he saith : 

No objection is offered to inspection or information to interested 

arties. 
: Sixteenth. To the sixteenth interrogatory he saith: 

Perhaps it is better to answer the question by saying there has 
been no objection to examination by interested parties. 

Seventeenth. To the seventeenth interrogatory he saith : 

I know nothing and I have no interest in the matter. 
337 First. To the first cross-interrogatory he saith: 

A copy of No. 71, of $1,000 denomination, and No. 82, of 
$5,000 denomination, are complete copies. 

Second. ‘l'o the second cross-interrogatory he saith : 

25—1588 
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They are uniform throughout. 

Third. To the third cross-interrogatory he saith : 

There is no evidence of that kind, to my knowledge, and nonw 
would be required in making the transfer of bonds standing in his 
name as receiver. 

Fourth. To the fourth cross-interrogatory he saith : 

Thirty-two. 

Fifth. To the fifth cross-interrogatory he saith : 

I do not know that I can say positively as to that time, but the 
rule has prevailed for an indefinite time that the doors are closed at 
2 o'clock p. m. to outside parties. That does not prevent parties 
coming in by permit. 

Sixth. To the sixth cross-interrogatory he saith : 

Certificate in lieu of copy of letter of transmittal and receipt of 
Riggs & Co. for bonds issued in their name produced, J. H. G. No. 3. 

Seventh. To the seventh cross-interrogatory he saith: 

That I cannot tell without reference to the records. . 
338 Eighth. To the eighth cross-interrogatory he saith : 


It is. 
HARTWELL JENISON. 
J. HOLDSWORTH GORDON, 


Commissioners. 


339 Wasutnaton, D. C., June 28th, 1875. 


Sir: Herewith you will receive $152,000 District of Colum- 
bia 3.65 stock. 
Please transfer the same as per assignment and make the interest 
payable at Washington. 
Return the new certificates to the subscribed address. 


Very respectfully, 
(Signed) RIGGS & CO. 


To the Register of the Treasury, Washington, D. C.: 


* These figures were not upon this letter when received, but were 
there jnserted in the Register’s office for convenience of reference, to 
show the number of the new bonds issued to Riggs & Co. in lieu of 
those transmitted with such letter. 


HARTWELL JENISON. 
J. HOLDSWORTH GORDON, 


Commissioner. 


340 “Exuarsit No. 1, J. H. G.” J. Holdsworth Gordon, Com- 
missioner. 


(Endorsed:) At the execution of a commission for the examina- 
tion of witnesses between Charles E. Hovey and William P. Dole 
and John Elliott, impleaded with others, defendant, this exhibit - 
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number — and hereto annexed, was produced and shown to Hart- 
well*Jenison, and by him deposed unto and subscribed by him at 
the time of his examination before— 


J. HOLDSWORTH GORDON, 
Commissioner. 


341 


District of Columbia Exempt from 
Funding Bond. 82 Vignette. 82 : Taxation. 
The District of Columbia. 
5,000. 5,000. 


This certifies that is indebted unto George W. Riggs, 
receiver, or assigns, in the sum of five thousand dollars, payable 
August Ist, 1924, with interest from the first day of Feb’y, 1875, in- 
clusive, at the rate of three and sixty-five hundredths per cent. per 
annum, payable on the first day of February and August in each 
year at the Treasury of the United States. This bond is authorized 
by an act of Congress approved June 20th, 1874, amended by an act 
approved Feb. 20th, 1875, by which the faith of the United States is 
hereby pledged that the United States will by proper proportional 
appropriations, as contemplated in this act, and by causing to be 
levied upon the property within said District “ such taxes as will do 
so, provide the revenues necessary to pay the interest on said bonds 
as the same may become due and payable, and create a sinking fund 
for the payment of the principal thereof at maturity.” 

Washington, May 14th, 1878. 

F. COYLE, 


Comptroller of the District of Columbia. 
MOSES KELLY, Treasurer. 
HORACE J. FROST, 
Secretary of the Commissioners of the Sinking Fund. 


Seal District of Columbia. 


Registered in the office of the Register of the United States 
Treasury in accordance with the acts of Congress of June 20, 1874, 


and February 20, 1875. 
JOHN ALLISON, Register. 


Entered: M. K. Recorded: H. J. 


342 J. H.G. No.2. J. Holdsworth Gordon, Commissioner. Hart- 
well Jenison. 


(W.J.) Act of June 20, 1874, amended February 20, 1875. 


Trausfer No. —. 


At the execution of a commission for the examination of wit- 
nesses between Charles E. Hovey and William P. Dole and John 
Elliott, impleaded with others, defendant, this exhibit, number — 
and hereto annexed, was produced and shown to Hartwell Jenison 
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and by him deposed unto and subscribed by him at the time of his 


examination before— 
J. HOLDSWORTH GORDON, 
, Commissioner. 


Funding bond. 5,000. District of Columbia. 


For value received I, ,assign unto Riggs & Co. the 
within registered bond of the District of Columbia and hereby au- 
thorize the transfer thereof on the books in the office of the Register 
of the United States Treasury. | 

Dated , 


GEO. W. RIGGS, Receiver. 


State of . 
County of ' 
Town of ' 


Personally appeared before me the above-named assignor, 
343 known or proved to me to be the payee of the within bond, 
and signed the above transfer, acknowledging the same to be 
— act or deed. 
Witness my hand, official designation, and seal. 
H. McINTIRE, 
Act’g Ch’f Loan Div. 


Note.—The execution and acknowledgment of the above assign- 
ment, when not made at the U.S. Treasury Department, must be be- 
fore a U.S. judge, U. 8. district attorney, clerk of a U.S. court, col- 
lector of customs, collector or assessor of internal revenue, U. S. 
treasurer or assistant treasurer, or the president or cashier of a na- 
tional bank, or, if in a foreign country, before a United States min- 
ister or consul or any officer of the U.S. Treasury. In all cases the 
officer must add his official designation, residence, and seal, if he 
has one. When the assignment is made by a corporation it must be 
named as the assignor; when by a guardian, trustee, executor, 
administrator, an officer of a corporation, or any one in a representa- 
tive capacity, proof of his authority to act must be produced to the 
officer before whom the assignment is made and must accompany 
the bond. Assignors must be identified as known and responsible 
persons to the satisfaction of the officer. 

Five thousand dollars. 


344 TREASURY DEPARTMENT, 
ReGIsteEr’s Orrice, Nov. 15, 1884. 


I hereby certify that Messrs. Riggs & Co. acknowledged, under 
date of June 30th, 1875, the receipt of $152,000 “; D. C. bonds, 
issued in their name June 29th, 1875, in lieu of like amount of 
bonds assigned to them by “ George W. Riggs, receiver.” 

H. JENISON, 
Chief of Loan Division. 
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The above certificate is given to supply the copy of original re- 


ceipt called for, the paper having been mislaid. 
H. JENISON, Ch’f L. D. 


J. HOLDSWORTH GORDON, 


345 J.H.G. No.3. J. Holdsworth Gordon, Commissioner. 


At the execution of a comimission for the examination of wit- 
nesses between Charles E. Hovey and William P. Dole and John 
tlliott, impleaded with others, defendant, this exhibit, number — 
and hereto annexed, was produced and shown to Hartwell Jenison 
and by him deposed unto and subscribed by him at the time of his 


examination before— 
J. HOLDSWORTH GORDON. 
missioner. 


346 District or CoLUMBIA, 88: 


I, J. Holdsworth Gordon, do certify that Hartwell Jenison, the 
witness, personally appeared before me on the fifteenth day of No- 
vember, A. D. 1884, at eleven o’clock forenoon, at the city of Wash- 
ington, in the District of Columbia, and, after being eworn to testify 
the truth, the whole truth, and nothing but the truth, did depose 
to the matters contained in the foregoing deposition and did in my 
presence subscribe the same and endorsed the exhibits annexed 
thereto. 

And I further certify that I have subscribed my name to each 
half sheet thereof and to each exhibit. 

The execution of this commission appears in certain schedule 


hereunto annexed. 
J. HOLDSWORTH GORDON, 
Commissioner. 


347 CuHarves C. Grover, residing in the city of Washington, 

D. C.; occupation, a banker; age, 37 years, and being duly 
and publicly sworn, pursuant to the directions hereto annexed, 
and examined on the part of the defendant, doth depose and say as 
follows: 


First. To the first interrogatory he saith: — 

Charles C. Glover; a banker; residence, Washington, D. C., and 
has been since 1855. 

Second. To the second interrogatory he saith : 

George W. Riggs, John Elliott, A. T. Kickhoefer, Charles C. Glover, 
and Thomas Hyde. 

Third. To the third interrogatory he saith: 

George W. Riggs held on June 28th, 1875, as receiver, $152,300, 
bond- of the District of Columbia known as 3.65. 

Fourth. To the fourth interrogatory he saith : 

$152,000 of said bonds were registered in the name of George W. 
Riggs, receiver, and $300 of them were in coupon bonds, 
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Fifth. To the fifth interrogatory he saith : 
Under an order of court they were delivered to A. R. McDonald. 

Sixth. To the sixth interrogatory he saith : 

They were delivered by George W. Riggs, receiver, in the 

048 presence of Mr. Ray, counsel for McDonald and myself, under 

an order issued by Judge Wylie, of the supreme court of the 
District of Columbia. 

Seventh. To the seventh interrogatory he saith : 

The bonds had been signed by Geo. W. Riggs, receiver, and wit- 
nessed by A. T. McIntire, an officer of the Treasury Department, 
qualified to take such acknowledgments, before delivering to Mc- 
Donald. : 

Eighth. To the eighth interrogatory he saith : 

My recollection is that the bonds were signed before myself, or 
rather that I was present when he signed it. I might add, by way 
of explanation, that where large quantities of bonds are to be trans- 
ferred they are signed before taking them over to the Treasury De- 
partment. We are so close to the Treasury that it takes only a mo- 
ment to run over there. 

Ninth. To the ninth interrogatory he saith: 

After the receiver handed Mr. McDonald the honds he turned as 
if to leave the office, but Judge Ray made some remark to him which 
caused him to ask me if I could seli the bonds for him, and | told 
him we could do so, and offered to send them to New York for sale 
for his account. Mr. McDonald then said he would like to dispose 
of the bonds at once, and after consultation with Mr. Riggs as to 
the title the order of court gave, and being satisfied that we had a 
perfect right to purchase the bonds, the market rate was ascertained 

and the bonds purchased by Riggs & Co. 

349 Tenth. To the tenth interrogatory he saith : 

They were sold and delivered on the 28th day of June, 
1875, at seventy-one. They were paid for by a draft on New York 
for part of the money, to the order uf A. R. McDonald. This draft 
was for $103,726.65. $4,406.63, by request of McDonald, was handed 
to Judge Ray in cash, which he afterwards had changed into a 
certificate of deposit, and 32 cents were placed to the account of 
George W. Riggs, receiver, his account being overdrawn to that 
amount. I made the purchase from Mr. McDonald and received 
the bonds from him as a member of the firm of Riggs & Co. 

Eleventh. To the eleventh interrogatory he saith: 

None of the blanks were filled up. I filled them in after the 
bonds had been purchased from McDonald. 

Twelfth. To the twelfth interrogatory he saith : 

They were sent to the Treasury Department for transfer and put 
in the name of Riggs & Co. 

Thirteenth: To the thirteenth interrogatory he saith : 

The price paid for the bonds—seventv-one—was the full market 
value of the bonds. We purchased bonds from other parties on the 
same day at the same price, and we made further purchases a few 
days before and a few days after at the same rate. I cannot say 
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when the bonds issued in lieu thereof were sold, but were all sold 
before the end of the year 1875; cannot state the price. 
350 Fourteenth.-To the fourteenth interrogatory he saith : 
I think I have answered fully all the questions relating to 
that point. 

Fifteenth. To the fifteenth interrogatory he saith : 

I had no knowledge whatever, on the subject, nor, as far as I have 
knowledge, had any of my partners; neither my partners or myself 
had any knowledge on the subject. : 

Sixteenth. To the sixteenth interrogatory he saith: 

John Elliott resided in the city of New York at the date men- 
tioned, Thomas Hyde in Georgetown, and Gen. Hovey in Washing- 
ton D. C., 1 think, and have still continued to live in the places 
n°med, at least so far as Mr. Elliott and Mr. Hyde are concerned. 

Seventeenth. To the seventeenth interrogatory he saith : 

Mr. Elliott was never consulted in regard to the purchase of the 
3.65 bonds ; neither at the time, before or after, was he in the District 
of Columbia. I answer the question with reference to the word 
“shortly ” before or after the time named. 

Eighteenth. To the eighteenth interrogatory he saith: 

351 Very little distinctions is made between the terms “ bonds,” 

“ stocks,” and “ certificates ” in the transactions between in- 
dividuals and the office of the Register of the Treasury. In sending 
over bonds for transfer they are often mentioned as “ registered 
stock,” although such stock was merely a registered bond of the 
United States or the District of Columbia. There was no difference 
between that vear and the years preceding or following ; they were 
called “ bonds,” “ registered stock,” and “ certificates” indiscrimi- 
nately. 

Nineteenth. To the nineteenth interrogatory he saith: 

Only in so far as it affects my business. 

Twentieth. To the twentieth interrogatory he saith : 

There is no difficulty whatever for persons having interest in such 
cancelled bonds and certificates making examination of them at the 
Treasury Department. The Register throws no obstacles in the way 

of such examinations. 

Twenty-first. To the twenty-first interrogatory he saith: 

There has been no difficulty, so far as I know, to prevent anybody 

from examining any cancelled certificate if they so desire. 
o02- Twenty-second. Tu the twenty-second interrogatory he 
saith : 

I can’t say that I remember anything further. 

J. HOLDSWORTH GORDON, 
Commissioner. 


303 First. To the first cross-interrogatory he saith: 
I first saw a copy of that order on the 6th day of Novem- 
ber, 1884. 
Second. To the second cross-iuterrogatory he saith: 
My answer given to the preceding question answers the present 
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interrogatory. I never heard of this decree before the sixth day of 
November, 1884. 

Third. To the third cross-interrogatory he saith : 

I do not know. 

Fourth. To the fourth cross-interrogatory he saith : 

I do not know who collected the money from the British Govern- 
ment. | 

Fifth. To the fifth cross-interrogatory he saith: 

I really don’t know. 

Sixth. To the sixth cross-interrogatory he saith : 

I cannot say. 

Seventh. To the seventh cross-interrogatory he saith : 

I am not able to say whether they sold the gold or whether it was 
received in gold; it isa matter of record on the books of Riggs & 
Co. There would be no necessity for notifying Riggs & Co. of the 

purposes for which George W. Riggs, receiver, held money or 


354 monies, and if they sold the gold it would be simply for - 


George W. Riggs, receiver; it would not be necessary to state 
even that. We very often give our New York house orders to sell 
stock, bonds, and at the time when there was a premium on gold 
also without giving the names of the parties for whom the house 
here in Washington acted. I have no correspondence to annex. 

Eighth. To the eighth cross-interrogatory he saith: 

I have no knowledge on that subject. 

Ninth. To the ninth cross-interrogatory he saith: 

George W. Riggs, receiver, opened an account with Riggs & Co. 
as such, but at the time [I knew nothing of the sources whence he 
received the money—that is to say, I don’t distinctly remember 
about that. I had recently been admitted as a member of the firm 
of Riggs & Co. and paid very little attention to what Mr. Riggs was 
personally attending to. I have no accounts of anything to pre- 
sent at this time, but it is all a matter of record on the books of 
Riggs & Co. and can be ascertained if desired. 

Tenth. To the tenth cross-interrogatory he saith : 

George W. Riggs, receiver, gave an order to Riggs & Co. to pur- 
chase for him, as receiver, District of Columbia 3.65 bonds to the 
extent of $152,300, and I, as a member of the firm of Riggs & Co., 

made such purchase under the instruction of George W. 
355 Riggs, receiver. I think the bonds were purchased in March, 

1875, and beyond the fact that they were purchased for George 
W. Riggs, receiver, | had no knowledge, for I did not know for whom 
he was holding the bonds as receiver. On the 28th day of June, 
1875, I first received information. 

Eleventh. ‘To the eleventh cross-interrogatory he saith : 

They were in custody of Riggs & Co. for safe keeping, just as the 
bonds of any other customer were held. No particular member of 
the firm of Riggs & Co. had charge of them. 

Twelfth. To the twelfth cross-interrogatory he saith : 

The bonds were simply placed in a wrapper and marked George 
W. Riggs, receiver. There were no papers with them that I know of. 

Thirteenth. To the thirteenth cross-interrogatory he saith: 
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I had no conversation with any member of the firm of Riggs & 
Co. in regard to the object for which said bonds were held and did 
not know of the decree referred to or its existence. 

Fourteenth. To the fourteenth cross-interrogatory he saith: - 

I had no knowledge whatever upon the subject. | 
356 Fifteenth. To the fifteenth cross-interrogatory he saith: 

I was present when Ray & McDonald called on the 28th 
June, 1875, called upon Mr. Riggs with orders from the court relatin 
to the disposition of these bonds. “Mr. Riggs did not seem to think 
the orders sufficiently explicit, and, while discussing the matter with 
Ray and McDonald, Mr. John D. McPherson entered the office and 
a conversation followed between the parties named which resulted 
in Mr. Riggs, Mr. McDonald, Mr. Ray, and Mr. McPherson going to 
the court held by Judge Wiley, as Mr. Riggs wanted further and 
more definite information with reference to the orders issued by 
Judge Wylie to pay over the money to McDonald. I did not hear 
all the conversation that took place. 

Sixteenth. To the sixteenth cross-interrogatory he saith : 

After the return of Mr. Riggs from the court he related what Judge 
Wylie had said in reference to these orders and the conditions that 
he had placed upon, and that he considered it his duty as an officer 
of the court to deliver these bonds to McDonald. The bonds were 
signed by Mr. Riggs in blank, and witnessed by H. McIntire, acting 
chief of the loan division of the Treasury, after which they were 
handed to Mr. McDonald. Some conversation then ensued between 

Ray and McDonald with reference, I think, to Ray’s fees, after 
357. which McDonald turned to me and asked if I would sell 

the bonds for him. I offered to send them to New York for 
sale. He expressed a wish to dispose of them at once, and, after 
consultation with Mr. Riggs—he having asked Riggs & Co. to pur- 
chase them—as to his title under this decree, I purchased the bonds 
at the market rate. Mr. Riggs said there was no question as to his 
title to the bonds. He could do with them what he pleased. 

After the bonds had been purchased and while Mr. McDonald was 
waiting for a draft on New York Mr. John D. McPherson entered 
the office and said something about an appeal having been taken, 
but when informed of the sale of the bonds to Riggs & Co., or rather 
when informed of the disposition of the bonds, after a short conver- 
sation with Ray and Mr. Riggs he left the office. 

Seventeenth. To the seventeenth cross-interrogatory he saith: 

Only Mr. Riggs and myself were present. 

Eighteenth. To the eighteenth cross-interrogatory he saith : 

Charles A. Ray was present and McPherson after the transaction 
bad been closed. 

Nineteenth. To the nineteenth cross-interrogatory he saith: 

I don’t know. They were in the custody of the bank. I may 

have gotten them out for him. 
358 Twentieth. To the twentieth cross-interrogatory he saith: 
$152,000 in registered and $300 in coupon bonds. 

Twenty-first. To the twenty-first cross-interrogatory he saith : 

No, sir. 

26—1588 
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Twenty-second. To the twenty-second — interrogatory he saith : 

The bonds were signed by Mr. Riggs and witnessed by Mr. McIn- 
tire, after which they were handed to McDonald, and then the pur- 
chase was made as detailed in previous answers. 

Twenty-third. To the twenty-third cross-interrogatory he saith : 

Mr. McDonald expressed a wish to dispose of the bonds. Both 
Mr. Riggs and myself offered to send them to New York for sale to 
his account. He expressed a wish to dispose of the bonds at the 
time, and asked Riggs & Co. whether they would try them or not. 
As 1 before testified, a conversation ensued between Ray and 
McDonald with reference to the fees of the former. He wanted them 
paid at once and he suggested to McDonald a sale of part of these 
bonds for that purpose, and it was after this conversation that 
McDonald asked Riggs & Co. to purchase the bonds, which they did 

as before related. Don’t remember his saying anything about 
359 check payable to bearer or currency. The arrangement made 
was to pay him by draft on New York. 

Twenty-fourth. To the twenty-fourth cross-interrogatory he saith : 

I don’t remember any conversation upon that point. My impres- 
sion is that he did say he was going to New York. 

Twenty-fifth. To the twenty-fifth cross-interrogatory he saith : 

) I saw the orders in Mr. Riggs’ hand. I don’t remember reading 
them. 7 
——— To the twenty-sixth cross-interrogatory he saith : 
O. 

~ a ienaaaam To the twenty-seventh cross-interrogatory he 
saith : 

I don’t know what else he did do. Those men, McDonald and 
Ray, were in the office for probably an hour before the transaction 
was consummated. 

Twenty-eighth. To the twenty-eighth cross-interrogatory he saith : 

He left the private office of Mr. Riggs directly after receiving the 
check, but I don’t know when he left the bank building. I paid no 
attention to his movements. 

Twenty-ninth. To the twenty-ninth cross-interrogatory he saith : 

It must have been very nearly an hour. It would 

360 take a good deal of time to get out the bonds and endorse 

them — take the acknowledgments. It would take but a short 

time to cross to the Treasury for Mr. Riggs to make his acknowl- 

edgment, then to purchase the bonds, make the calculations, to issue 

a draft,and certificate, and to examine the bonds. Ithink it would 
take about an hour. 

Thirtieth. To the thirtieth cross-interrogatory he saith : 

The house of Riggs & Co. in New York is not kept informed of 
the transactions by the house of Riggs & Co. in Washington, only in 
so far as where such business as requires their attention. 

Thirty-first. To the thirty-first cross-interrogatory he saith : 

I have no knowledge of it. It would not be necessary to inform 
them of his appointment. The account was kept in the name of 
George W. Riggs, receiver, and neither the house in New York nor 
ourselves kuew for whose account and for what purpose the account 
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was held. I know of no correspondence on the subject, and have 
none to offer. 

Thirty-second. To the thirty-second eross-interrogatory he saith : 

No; the pom of 3.65 bonds is regulated by the Washington 

market. 
361 MS haaaianrans To the thirty-third cross-interrogatory he 
saith: 

After the departure of Ray and McDonald I wrote a letter to the 
Register of the Treasury enclosing these bonds and asking that new 
certificates be issued in the name of Riggs & Co., having filled in 
the names of Riggs & Co. in the blanks in the book of the bonds 
left for that purpose. I then took them over to the Treasury De- 
partment. Mr. Riggs did not take them over himself or accompany 
me. I have no copy. 

Thirty-fourth. To the thirty-fourth cross-interrogatory he saith: 

I can’t remember. I don’t think that he did go. 

Thirty-fifth. To the thirty-fifth cross-interrogatory he saith : 

No; the price paid was the full market rate. 

Thirty-sixth. To the thirty-sixth cross-interrogatory he saith : 

Seventy-one to seventy-one and a half. There is always a bid 
and asking price. 

Thirty-seventh. To the thirty-seventh cross-interrogatory he 
saith : | 

_ We paid seventy-one for them. 
362 Thirty-eighth. To the thirty-eighth cross-interrogatory he 
saith : 

The interest became due on a.l 3.65 bonds on the first days of 
February and August. I don’t know that any of these bonds were 
in possession of Riggs & Co. when the next instalment of interest 
became due. We were constantly buying and selling these bonds 
and all of them may have been disposed of. 

Thirty-ninth. To the thirty-ninth cross-interrogatory he saith : 

. No; the bonds were offered to Riggs & Co., and just as any other 
transaction would take place in the bank we purchased them. 

Fortieth. To the fortieth cross-interrogatory he saith : 

He did. 

Forty-tirst. To the forty-first cross-interrogatory he saith : | 

I did not see the interrogatories. The cross-interrogatories I saw 
before giving my answers, but consulted no one in regard to the 
answers I was to make thereto. 


CHARLES C. GLOVER. 


J. HOLDSWORTH GORDON, 


363 District oF COLUMBIA, 88: 


I, J. Holdsworth Gordon, do hertify that Charles C. Glover, 
the witness, personally appeared before me on the sixteenth day of 
November, A. D. 1884, at twelve-thirty (12.30) o’clock p. m., at the 
city of Washington, in the District of Columbia, and, after being 
sworn to testify the truth, the whole truth, and nothing but the 
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truth, did depose to the matters contained in the foregoing deposi- 
tion, and did, in my presence, subscribe the same and endorsed the 


exhibits annexed thereto. 


And I further certify that I have subscribed my name to each 


half sheet thereof and to each exhibit. 
J. HOLDSWORTH GORDON, 


Commissioner. 


(Endorsed :) J. Holdsworth Gordon, commissioner. To R. D. 
Harris, Esq., No. 20 Exchange Place, New York city, N. Y. U.S. 
circuit court. Filed Feb. 28,1888. Timothy Griffith, clerk. Opened 
in our presence. R. D. Harris, Thos. M. Wheeler. 


864 Depositions of witnesses produced, sworn, and examined on 

the 2ist day of January, 1885, at Washington, D.C., by 

virtue of a commission issued out of the superior court of the city 

of New York, in a certain cause therein depending, wherein 

Charles E. Hovey and William P. Dole are plaintiffs and Johny 

Elliott & others impleaded are defendants.—J. Holdsworth Gor- 
don, com missioner. 


365 Tuomas Hyopks, of the city of Washington, in the District 

of Columbia, being duly and publicly sworn, pursuant to the 
directions hereto annexed, and examined on the part of the defend- 
ants, doth depose and say as follows: . 


To the first interrogatory he saith: 

Thomas Hyde; 45 yearsold ; Washington, District of Columbia ; 
occupation, banker from 1875 to the present time. 

To the second interrogatory he saith : 

I was a member of that firm. 

To the third interrogatory he saith : 

I had no knowledge of any. 

To the fourth interrogatory he saith : 

I hadn't any knowledge of the matter until the bond was pur- 
chased from McDonald. After the purchase they were brought to 
iny desk assigned in blank by George W. Riggs,receiver. 

To the fifth interrogatory he saith : 

He resided in Washington at that date and I believe ever since. 

To the sixth interrogatory he saith: 

Mr. Dole had his residence in Washington at that time and has 
had sitice, though I believe he spends some of his time at Berkeley 

Springs, West Virginia. 
366 To the seventh interrogatory he saith: 
Mr. Charles E. Hovey keep- an account with Riggs & Co. 
from Nov., 1866, to August, 1875. 

To the eighth interrogatory he saith: 

Mr. Dole kept an account with Riggs and Co. at that time and has 
kept one ever since. 

lo the ninth interrogatory he saith : 

I have no knowledge of any. 

To the tenth interrogatory he saith : 
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Ready to say that they bought the bonds in due course of busi- 
ness. 

To the eleventh interrogatory he saith : 

I believe that the books are open to inspection at all times for 
that purpose, and I have never had any difficulty in gaining access to 
them for that purpose. 

To the twelfth interrogatory he saith : 

On the opposite side of the street. 

To the thirteenth interrogatory he saith : 

I never knew him, but I believe he is dead. 

To the fourteenth interrogatarv he saith : 

I = —oe with Mr. Durant, and I believe he is now 

ead. 
367 To the fifteenth interrogatory he saith : 
James M. Johnston is the present representative of the es- 
tate of George W. Riggs. 

To the sixteenth interrogatory he saith : 

(71) seventy-one. | 

To the seventeenth interrogatory he saith : 

They sold a hundred and fifty thousand (150,000) in New York 
on the 29th or 30th of June, 1875, a 71} and 71. 

To the eighteenth interrogatory he saith : 

Generally } to 3 of 1 per cent. between the buying and selling 
price. 

To the nineteenth iaterrogatory he saith : 

There was alittle uncertainty regarding the guarantee of the United 
States on these bonds, and investors had some hesitation in buy- 
ing. 

To the twentieth interrogatory he saith : 

Either Congress by further act or some decision of the Attorney 
General—I don’t know which—has removed all doubt regarding the 
guarantee of the United States on these bonds; that, I think, has made 
them gradually rise in price. 

To the twenty-first interrogatory he saith: 

The price was higher the first part of June and lower the latter, 

part. 
368 To the twenty-second interrogatory he saith : 
Very little, if any, difference in value between the regis- 
tered and coupon bonds existed. . 

To the twenty-third interrogatory he saith : 

Well, I will state that in regard to my knowledge of the purchase 
of the bonds that they Were brought to my desk after the purchase, 
signed in blank, as heretofore stated, and were afterwards taken by 
Mr. Glover, the assignment filled up by him, and were taken by 
him to the Treasury for transfer. 

To the first cross-interrogatory he saith : 

They were charged to the 3.65 bond account. 

To the second cross-interrogatory he saith : 

Yes. : 

To the third cross-interrogatory he saith : 
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I could not tell except by reference to our books, and I haven’t 
those with me. 

To the fourth cross-interrogatory he saith : 

Yes. 

To the fifth cross-interrogatory he saith : 

No; none that I know of. 

To the sixth cross-interrogatory he saith : 

I have no such statements of accounts with me, but I can furnish 
them if necessary. (The witness agrees to furnish the accounts 

called for, to be attached to this deposition.) 


369 To the seventh cross-interrogatory he saith: 
I had no knowledge whatever as to either case. 


THOS. HYDE. 


I, J. Holdsworth Gordon, do certify that Thomas Hyde, the wit- 
ness, personally appeared before me on the 21st day of January, 
1885, at 4 o’clock p. m., in the city of Washington, D. C., and, after 
being duly sworn to testify the truth, the whole truth, and nothing 
but the truth, did depose to the matters contained in the foregoing 
deposition and did in my presence subscribe the same. 

He also endorsed the exhibit thereto annexed; and I further cer- 
tify that I have subscribed my name to each half sheet thereof and 
to each exhibit; and I further certify that John Selden, Esq., ap- 
peared in behalf of the defendant John Elliott, and that Gen. 
Charles E. Hovey appeared on the part of the complainants. 

J. HOLDSWORTH GORDON, 
Commissioner. 


370 George E. Riggs, receiver, in account with Riggs & Co., 
Washington city. 


Dr. 
1875, M ‘ch 4, to $50,000 D.C. 3.65’s a 70&} bkg..----- 39,125 - 
" 90,000 “ Me Rinne re 30,187 50 
"5a, UCU OOD ee ee 


32300 “ “ © 64%____ 22569 62 


36,569 62 


SD GRE cccucecnssmnews Ee Gee 
$107,012 87 
Cr. 
ee ee Be Ol Si itimnncnemenenanenetinmiin 93,665 25 
“ 24, prem. $43,665.25, coin a 1.14}-}-----2 6,222 30 
25, “ $50,000 Oe 7,125 
I TO cies ticimine on iy auiasianaiiniiiaiai hia 32 


$107,012 87 
THOS. HYDE. 


—») — —— ..... ee OE 


teatime ae ee 


GEORGE ELLIOTT ET. AL., 4C. 997 


This exhibit was produced by the witness Thomas Hyde on the 
22nd of January, 1885, and by him subscribed in my presence and 
sworn to by him, being the statement ca!led for under the 6th cross- 


interrogatory. 
J. HOLDSWORTH GORDON , 


371 Open Commission, 190. 
Code of Civil Procedure, sec. 887-920. 


The people of the State of New York to J. Holdsworth Gordon, Esq., 
of the city of Washington, District of Columbia : 

Know ye that we, with full faith in your prudence and compe- 
tency, have appointed you commissioner, A by these presents do 
authorize you, J. Holdsworth Gordon, to examine Thomas Hyde 
and Eugene Davis as witnesses in an action pending in the superior 
court of the city of New York, wherein Charles E. Hovey and Wil- 
liam P. Dole are plaintiffs and John Elliott, impleaded with others, 
is defendant, on the part of the defendant Elliott on oath, and to 
take and certify the depositions of the witness- and return the same 
and the commission according to the directions given in or with 
the commission and hereunto annexed. 

The commission when executed is to be returned to R. Duncan 
Harris, No. 20 Exchange Place, New York city. 

Witness Hon. George L. Ingraham, judge, the 5th day of Janu- 
ary, one thousand eight hundred and eighty-five. 


[Seal Superior Court of the City of New York.] 


(S’g’d) THOMAS BOESE, Clerk. 


Directions for Executing the Commission. 


Extract from the Code of Civil Procedure of the State of New 
York relating to depositions taken without the State for use 
within the State. 


$900. Upon the examination of a witness, without written inter- 
rogatories, by virtue of a commission or of an order to take deposi- 
tions, the commissioner or the person before whom the deposition 
is taken must take down or cause to be taken down, as prescribed 
in the next section, the substance of the witness’s testimony, unless 
he is directed in the commission or the order or required by the 
person appearing for either party to insert in the deposition any or 
all of the questions or answers, word for word. 
372 Unless the commission or order otherwise directs, the per- 
son appearing for either party may ask any question which 
he deems proper, and the witnesse’s answer must be taken accord- 
ingly, the ubjections thereto being reserved without being specified 
at the time of examination. 
A copy of this section must be annexed to each commission to 
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take testimony without written interrogatories and to each certified 
copy of an order to take a deposition. 

§901. The person to whom a commission is directed or before 
whom a deposition is taken, unless otherwise expressly directed in 
the commission or in the order for taking the depositions, must exe- 
cute the commission or the order as follows: 

1. He must publicly administer to each witness examined an _ 
oath or affirmation to testify the truth, the whole truth, ard nothing 
but the truth as to the matters respecting which the witness is to be 
examined. 

2. He must reduce the examination of each witness to writing or 
cause it to be reduced to writing by a disinterested person. After it 
has been carefully read to or by the witness it must be subscribed 
by the witness. 

3. If an exhibit is produced and proved, the exhibit or, if the 
witness or other person having it in his custody does not surrender it, 
a copy thereof must be annexed to the deposition to which it re- 
lates, subscribed by the witness proving it, and numbered or other- 
wise identified in writing thereupon by the commissioner or person 
taking the deposition, who must subscribe his name thereto. 

4. The commissioner or person taking the deposition must sub- 
scribe his name to each half sheet of the deposition. He must 
annex all the depositions and exhibits tv the commission or to a 
certified copy of the order for taking the deposition, with the cer- 
tificate specified in the next section, and he must close them up, 
under his seal, and address the packet to the clerk of the court at 
his official residence. 

5. If there is a direction on the commission or in the order to re- 
turn the same through the post office, he must immediately deposit 
the packet so addressed in the post office and pay the postage 
thereon. 

6. If there is a direction on the commission or in the order to re- 
turn the same by an agent of the party at whose instance it was 
issued or granted, the packet so addressed must be delivered to the 
agent. | 

7. Where a commission is directed to two or more persons one or 
more of them may execute it, as prescribed in this and the next - 
section. 

A copy of this and of the next section must be annexed to each 
commission or order to take depositions authorized by this article. 

§ 902. The commissioner or other person before whom one or more 
depositions are taken must subscribe and annex to each deposition 
a certificate substantially in the following form, the blanks being 
properly filled up? 


STATE OF ' ; —_ 
County of  - 
wd * , do certify that —— ——, the witness, personally 
appeared before me on the — day of ; , at — o'clock in the 


—noon, — at the —, in the State of ——, and, after being sworn 
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(or affirmed, as the case may be) to testify the truth, the whole truth, 
and nothing but the truth, did depose to the matters contained in 
the foregoing deposition, and did in my presence subscribe the 
same, and indorsed the exhibits annexed thereto; and I further cer- 
tify that I have subscribed my name to each half sheet thereof and 
to each exhibit; and I further certify that —— appeared in 
beha!f of the —, and that appeared in behalf of the —. 

The execution of this commission appears in certain schedules 
hereunto annexed. 


Commissioner.” 


373 Instructions to Commissioners. 


Annexed to the commission is an extract from the Code of Civil 
Procedure of the State of New York relating to depositions taken 
without the State for use within the State, which extract is directed 
by law to be annexed to the commission and order; but as it does 
not comprise everything necessary to be attended to by the commis- 
sioners, they are requested to observe the following more ample— 


Instructions. 


I. All the commissioners named in the commission should have 
notice of the time and place of executing it; and if any of them do 
not act, let the fact that they were notified or could not be notified 
and the reasons for their not acting be stated. 

I]. The commission must be executed by —— ——, the commis- 
sioner- named therein. 

III. The acting commissioner- will examine the witnesses sepa- 
rately after publicly administering to them the following oath or 
affirmation : 

“You do swear that the answers which shall be given by you to 
the questions proposed to you shall be the truth, the whole truth, 
and nothing but the truth, so help you God.” 

The oath shall be adininistered (except in cases hereinafter men- 
tioned) by the witness laying his hand upon and kissing the Gos- 

els. 

But if the witness shall desire it, he shall be permitted to swear 
in the following form: “ You do swear in the presence of the ever- 
living God,” and while so swearing he may or may not hold up his 
hand, in his discretion. 

Or if the witness shall declare that he has conscientious scruples 
against taking an oath or swearing in any form, he shall be per- 
mitted to make his affirmation in the following form: “ You do sol- 
emuly, sincerely, and truly declare and affirm,” omitting the words 
“so help you God.” 

IV. The general style or title of the depositions must be drawn 
up in the following manner: 

7 ition of witnesses produced, sworn or (affirmed), and ex- 
amined the — day of ——, in the year one thousand eight hundred 

27—1588 i 
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and ——, at , under and by virtue of a commission issued out 
of the —— in a certain cause therein depending and at issue between 
, defendant, as follows: 

A B, of (insert his place of residence and occupation), aged — 
years and upwards, being duly and publicly sworn (or affirmed), 
pursuant to the directions hereto annexed, and examined on the part 
of the , doth depose and say as follows. 

V. When the witness has finished his deposition let him subscribe 
it and the acting commissioner will certify as follows: 


STATE OF ’ aa 
County of ; 
wd 5 , do certify that ——, the witness, personally 
appeared before me on the — day of , at — o'clock in the 


—noon, ,at the , In the State of , and, after being sworn 
(or ‘affirmed, as the case may be) to testify the truth, the whole 
truth, and nothing but the truth, did depose to the matters con- 
tained in the foregoing deposition, and did in my presence subscribe 
the same and indorse the exhibits annexed thereto; and I further 
certify that I have subscribed my name to each half sheet thereof 
and to each exhibit; and I further certify that appeared 
in behalf of the —, and that appeared in behalf of the —. 


’ 
Commissioner.” 


374 VI. If any exhibit is produced and proved the exhibit, 

or, if the witness or other person having it in his custody 
does not surrender it, a copy thereof, must be annexed to the depo- 
sition to which it relates and be subscribed by the witness proving 
it and be endorsed by the commissioners in this manner: 


“At the execution of a commission for the examination of wit- 
nesses, between , defendant, this exhibit, numbered — and 
hereto annexed, was produced and shown to (insert the witness’s 
name) and by him deposed unto and subscribed by him at the time 
of his examination before— 


’ 
Commissioner.” 


VII. The acting commissioners will sign their names to each half 
sheet of the depositions and exhibits. 3 

VIIL. If an interpreter is employed, one of the commissioners will 
administer to him the following oath and certify thereto: 

“You do solemnly swear that you will truly and faithfully inter- 
pret the oath and questions to be administered to , a wit- 
ness now to be examined, out of the English language into the — 
language, and that you will traly and faithfully interpret the an- 
swers of the said — thereto out of the — into the English language.” 

Let the depositions be subscribed by the interpreter, as well as b 
the witness, and certified by the acting commissioners, as in No. vi 

IX. The commissioner will make return on the back of the com- 
mission by endorsement, thus: 


ia i 
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“ The execution of this commission appears in certain schedules 
hereunto annexed.” 


X. All the depositions and exhibits must be annexed to the com- 
mission or to a certified copy of the order for taking the deposition, 
and then the commission, the directions, the questions, depositions, 
and exhibits must be folded into a packet and bound with tape. 
The acting commissioners are to set their seal at the several meet- 
ings or crossings of the tape, endorse their names on the outside, 
and direct it thus: 

To , Esq., clerk of the 


XI. When the commission is thus executed, made up, and directed 
it must be returned in the manner specified in the direction of the 
commission, if there be any. . 

XII. In case of returning the commission by mail it is to be 
deposited by one of the acting commissioners jn the nearest post 
office, be making the following endorsement thereon : 


this day of ——, 18—, 


at -——. 


“ Deposited in the post office at 
by me— 


. 
Commissioner.” 


In case of returning the commission by a vessel it is to be depos- 
ited by one of the acting commissioners in the letter-bag of such 
vessel, he making upon the commission the following endorsement : 


“ Deposited in the letter-bag of the , now lying at and 
bound for the portof New York, this —day of * , 18—, by me— 


? 
Commissioner.” 


The commissioners are requested to be very careful to observe 
the foregoing instructions, as the smallest variance may vitiate the 
execution of the commission. 

If the commission be returned by an agent let him be instrueted 
to call, on his arrival at this place, upon , who will direct 
him as to its delivery. 


375  Interrogatories to be Propounded to Thomas Hyde, a Witness to 
be Examined on Behalf of John Elliott, the Defendant. 


First Interrogatory. State your name and age and your residence 
and occupation from the commencement of the year 1875 up to the 
present time. 

Second Interrogatory. State what connection, if any, you had with 
the firm of Riggs & Co. on the 28th day of June, 1875. 

Third Interrogatory. State what knowledge, if any, you or any 
other member of the said firm had, on the 28th day of June, 1875, 
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or theretofore, of any intent or design on the part of one Augustine 
R. McDonald to defraud the plaintiffs in the present suit or either 
of them or to deprive them or either of them of any claim, lien, or 
right to any 3.65 bonds of the District of Columbia held by George 
W. Riggs as receiver. 

Fourth [nterrogatory. State what knowledge you had of any pur- 
pose on the part of Riggs & Co., on the 28th day of June, 1875, to 
purchase any such 3.65 bonds from the said McDonald before the 

said firm actually purchased the said bonds. 
376 Fifth Interrogatory. State whether Charles E. Hovey, one 
of the plaintiffs in this action, resided in the city of Wash- 
ington, in the District of Columbia, on the 28th day of June, 1875, 
and where since that date he has cortinued to reside. 

Sixth Interrogatory. State what portion approximately of the 
period intervening between the commencement of the year 1875 and 
the present time William P. Dole, another of the plaintiffs in this 
action, has passed in the said city of Washington. 

Seventh Interrogatory. State whether the said Charles E. Hovey, 
in the year 1875, Kept on account as depositor with the firm of Riggs 
& Co., in said city; and, if yea, state further between what dates. 

Eighth Interrogatory. State whether the said William P. Dole, 
during the vear 1874 and thereafter, kept an account as depositor 
with the said firm of Riggs & Co., in said city; and, if yea, state 
further between what periods. 

Ninth Interrogatory. State what, if any, inquiry was at any time 
made of the said firm by the said Hovey and Dole or either of them 
touching the disposition made by said McDonald of any such 3.65 
bonds by him obtained on the 28th day of June, 1875, from the said 

George W. Riggs as receiver. 
377 Tenth Interrogatory. State what, if any, response the said 
firm were at all times ready to make to any such inquiry. 

Eleventh Interrogatory. State what, if any, facilities have been 
afforded since the 28th day of June, 1875, down to the present time, 
by the office of the Register of the Treasury of the United States, 
for the examination and inspection of the records of transfer of 
regustered 3.65 or other bonds to persons interested in such exami- 
nation and inspection. 

Twelfth Interrogatory. State how far distant from the Treasury 
building, in the city of Washington, the banking-house, in the same 
city, of said Riggs & Co. was on the 28th day of June, 1875, and 
has ever been since your earliest recollections. 

Thirteenth Interrogatory. State whether you know D.C. Hum- 
phreys, one of the justices of the said court in the year 1874 and 
for some time thereafter, and whether he is now living or dead. 

Fourteenth Interrogatory. State whether you knew Thomas J. 
Durant, who, in 1878, appeared before the auditor of the su- 
preme court of the District of Columbia as solicitor for the com- 
plainants in the certain cause then depending in the said court en- 

titled Charles E. Hovey et al. v. Augustine R. McDonald e¢ al., 
378 and numbered in equity No. 3937; and, if yea, state further 
whether the said Thomas J. Durant is living or dead. 


a 
iy 
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Fifteenth Interrogatory. State whether the estate of the late George 
W. Riggs, of the said firm, is now with or without a personal repre- 
sentative, and if such estate is now without such personal repre- 
sentative state further whether it became so through death or other- 
wise, and, if bv death, who was the surviving personal representative 
and when and where did he die. 

Sixteenth Interrog:‘ ry. State the market price for buying 3.65 
bonds of the District of Columbia at the said city of Washington 
on the 28th day of June, 1875. 

Seventeenth Interrogatory. State whether, after the 28th day of 
June, 1875, the firm of Riggs & Co. sold any 3.65 bonds of the said 
District against their purchase on that day of such bonds from the 
said McDonald ; if yea, state further where and at what date or dates 
and at what prices. 

Eighteenth Interrogatory. State what, if any, difference there was 


‘ on the 28th day of June, 1875, and before and after that date between 


the buying and selling prices of 3.65 or other bonds. 
Nineteenth Interrogatory. State whether on the 28th day of June, 
1875, it was generally recognized by the business community 
379 ~~ in the said city or elsewhere that the faith of the United States 
was pledged for the payment of the principal and interest of 
the 3.65 bonds of the District of Columbia. 

Twentieth Interrogatory. State the circumstances that have grad- 
ually given a high value to such bonds. 

Twenty-tirth Interrogatory. State whether, on the 28th day of June, 
1875, the price in the said District of such bonds was greater or less 
than in the earlier portion of the same month. 

Twenty-second Interrogatory. State whether in the year 1875 or 
thereafter there was any difference in the value of such 3.65 bonds, 
whether registered or coupon; and if the coupon bonds were com- 
paratively at any times higher than the registered bonds, state fur- 
ther at what times and for what reasons they became higher. 

Twenty-third Interrogatory. Do you know or can you further set 
forth anvthing that may be of benefit to any of the parties to this 
action or material to this your examination? If yea, set forth now 
such matter fully and at large. 

R. D. HARRIS, 


Att’y for De’'d’t John Elliott. 


380  Cross-Interrogatories to be Propounded to Thomas Hyde. 


First. At the time the firm of Riggs and Company purchased the 
bonds of the District of Columbia what entry, if any, was made in 
the books of Riggs and Company ? 

Second. Is there in the books of Riggs and Company an account 
with George W. Riggs, receiver ? 

Third. When was such an account, if any, opened, and how is it 
headed ; and when was such account closed ? 

Fourth. Are there in the books of Riggs and Company any entries 
relating to the receipt by George W. Riggs, receiver, of a certain 
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amount of gold or money from the British Government and the in- 
vestment of that amount in bonds of the District of Columbia ? 

Fifth. Are there in the books of Riggs and Company any entries 
relating to bonds of the District of Columbia held by George W. 
Riggs, receiver ? 

Sixth. Annex hereto copies of any and all accounts in any and all 
books of Riggs and Company with George W. Riggs, receiver, and 
anv and all entries in said books in any way relating to the bonds 

' of the District of Columbia held by George W. Riggs, receiver. 
081 Seventh. In regard to the bonds of the District of Colum- 

bia purchased by Riggs and Company from McDonald on 
June 28, 1875, what knowledge had you, if any, at the time of the 
purchase as to the purpose for which they were held by George W. 
Riggs, receiver, or what knowledge had you of the suit between 
Hovey and McDonald, in which George W. Riggs was appointed 
receiver ? 7 , 


THOS. M. WHEELER. 


382  Interrogatories to be Propounded to Eugene Davis, a Witness to 
be Examined on Behalf of John Elliott, the Defendant. 


First Interrogatory. State your name, age, occupation, and your 
permanent and your present residence, and for what period and in 
what pursuit or employment you expect to remain within the Dis- 
trict of Columbia. 

Second Interrogatory. State what, if any, connection or employ- 
ment with or under any officer or employee of the House of Repre- 
sentatives of the Congress of the United States you had between the 
months of December, in the year 1875, and of August, in the year 
1876. 

Third Interrogatory. State what, if any, knowledge you have of 
any session or sessions held in the year 1876 of any committee ap- 
pointed by the said House to investigate any charges against Andrew 
Wyhie, one of the justices of the supreme court of the District of 
Columbia. 

Fourth Interrogatory. State whether any witnesses were examined 
before any such committee on the 5th day of June, 1876. 

Fifth Interrogatory. State whether you stenographically 
3883 reported the testimony delivered by any witnesses before 
such committee on the Sth day of June, 1876; and, if so, of 

what witnesses did you so report the testimony ? 

Sixth Interrogatory. State what you did with the original steno- 
graphic report made by you of the testimony delivered before the 
sald committee on the 5th day of June, 1876, by Charles E. Hovey, 
John Selden, and George W. Riggs, what, if any, steps you have 
taken to here produce the said stenographiec report, and what has 
become of the same, to the best of your knowledge and belief. 

Seventh [nterrogatory. How, in general, were your stenographic 
reports of testimony during the congressional session in the years 
1875 and 1876 transcribed into ordinary writing ? 

Eighth Interrogatory. What, in general, were the precautions, if 
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any, taken by you to verify the fidelity of such transcripts with the 
original stenographic reports whereof they purported to be copies? 

Ninth Interrogatory. What, in general, did you do with such 
transcripts after the same were found to be correct copies of the 
original stenographic reports made by you ? 

‘Tenth Interrogatory. State whether eny transcript into ordinary > 
writing was made of your stenographic report of the testimony de- 

livered by Charles E. Hovey, John Selden, and George W. 
384 Riggs before the said committee on June Sth, 1876; and, if 
so, state further to what extent, if any, the precautions ob- 

served by you, in general, to verify the correctness of the transcri 
of your stenographic notes were followed in respect to the particular 
transcript inquired of in this interrogatory. | 

Eleventh Interrogatory. State how, if at all, the disposition made 
by you of the transcript of your stenographic report of the testimony 
delivered by the three witnesses inquired of abuve differed from the 
disposition you made, in general, of the transcripts of your steno- 
graphic reports of testimony delivered before committees of Congress 
during the session of 1875-1876. 

Twelfth Interrogatory. State who, in general, reported the testi- 
mony delivered before the 3aid committee. 


R. D. HARRIS, 
Att'y for Defendant Elliott. 


385 It is hereby agreed that any objection to the competency 

or credebility of the witnesses examined under the foregoing 
commission or to the relevancy or substantial competency of any 
question put to him or of an answer given by him may be made 
at the trial of this cause as if the witnesses were personally exam- 
ined and without being noted upon the deposition. 

New York, Jan’y 14th, 1884. 
R. D. HARRIS, 


Att'y for Defendant John Elliott. 
THOS. M. WHEELER, 
Alt’y for Plaintiff. 


The execution of this commission, so far as the witness Thomas 
Hyde is concerned, appears in a certain schedule hereto annexed. 


J. HOLDSWORTH GORDON, 
Commissioner. 


Opened in our presence Feb. 12, ’85. 


THOS. M. WHEELER. 


(Endorsed :) Def’ts’ Ex. D, March 25th, 1887, J. A. S., ex’r. U. 
S. circuit court. Filed Feb. 28, 1888. Timothy Griffith, clerk. 
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386 Open Commission, 190. 


Code of Civil Procedure, sec. 887-920. 


The people of the State of New York to Charles Martindale, Es- 
quire, of the city of Indianapolis, State of Indiana: 


Know ye that we, with full faith in your prudence and compe- 
tency, have appointed you commissioner, and 
Seal Superior Court by these presents do authorize you, Charles 
of the City of Martindale,to examine Charles A. Ray, of said 
New York. city, as witnessin an action pending in the 
superior court of the city of New York, wherein 
Charles E. Hovey and William P. Dole are plaintiffs and John 
Elliott, impleaded with others, is defendant, on the part of the de- 
fendant John Elliott, on oath, and to take and certify the deposi- 
tions of the witness, and return the same and the commission ac- 
cording to the directions given in or with the commission and ltere- 
unto annexed. 

The commission when executed is to be returned to R. D. Harris, 
Esquire, counsellor-at-law, No. twenty (20) Exchange Place, in the 
city of New York. 

Witness the Hon. George L. Ingraham, a judge of this court, at the 
chambers thereof, the 10th day of November, one thousand eight 
hundred and eighty-four. 


(S’p’d) | THOMAS BOESE, Clerk. 


Directions for Executing the Commission. 


Extract from the Code of Civil Procedure of the State of New 
York relating to depositions taken without the State for use 
within the State. 


$900. Upon the examination of a witness without written inter- 
rogatories, by virtue of a commission or of an order to take deposi- 
tions, the commissioner or the person before whom the deposition is 
taken must take down or cause to be taken down, as prescribed in 
the next section, the substance of the witness’s testimony, unless he 
is directed in the commission or the order or required by the person 
appearing for either party to insert in the deposition any or ali of 

the questions or answers, word for word. 
3&7 Unless the commission or order otherwise directs, the person 
appearing for either party may ask any question which he 
deems proper, and the witness’es answer must be taken accordingly, 
the objections thereto being reserved without being specified at the 
time of examination. 

A copy of this section must be annexed to each commission to 
take testimony without written interrogatories and to each certified 
copy of an order to take a deposition. | 

§ 901. The person to whom a commission is directed or before 
whom a deposition is taken, unless otherwise expressly directed in 
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the commission or in the order for taking the depositions, must exe- 
cute the commission or the order as follows: 

1. He must publicly administer to each witness examined an oath 
or affirmation to testify the truth, the whole truth, and nothing but 
the truth as to the matters respecting which the witness is to be 
examined. 

2. He must reduce the examination of each witness to writing or 
cause it to be reduced to writing by «a disinterested person. After 
it has been carefully read to or’ by the witness it must be subscribed 
by the witness. 

3. If an exhibit is produced and proved the exhibit, or, if the wit- 
ness or other person having it in his custody does not surrender it, 
a copy thereof, must be annexed to the deposition to which it relates, 
subscribed by the witness proving it, and numbered or otherwise 
identified in writing thereupon by the commissioner or person 
taking the deposition, who must subscribe his name thereto. 

4. The commissioner or person taking the deposition must sub- 
scribe his name to each half sheet of the deposition; he must annex 
all the depositions and exhibits to the commission or to a certified 
copy of the order for taking the deposition, with the certificate speci- 
fied in the next section, and he must close them up under his 
seal and address the packet to the clerk of the court at his official 
residence. 

5. If there is a direction on the commission or in the order to 
return the same through the post office he must immediately deposit 
the packet so addressed in the post office and pay the postage 
thereon. 

6. If there is a’ direction on the commission or in the order to 
return the same by an agent of the party at whose instance it was 
issued or granted the packet so addressed must be delivered to the 
agent. 

7. Where a commission is directed to two or more persons one or 
more of them may execute it, as prescribed in this and the next 
section. 

A copy of this and of the next section must be annexed to each 
commission or order to take depositions authorized by this article. 

§$ 902. The commissioner or other person before whom one or more 
depositions are taken must subscribe and annex to each deposition 
a certificate substantially in the following form, the blanks being 
properly filled up: 


STATE OF ——, 
County of —, a 


I, , do certify that , the witness, personally 
appeared before me on the — day of ,at — o'clock in the 
—noon, , at the , in the State of , and, after being sworn 
(or affirmed, as the case may be) to testify the truth, the whole truth, 
and nothing but the truth, did depose to the matters contained in 
the foregoing deposition, and did, in my presence, subscribe the 
same and indorsed the exhibits annexed thereto; and I further 
certify that I have subscribed my name to each half sheet thereof 

28—1588 
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and to each exhibit; and I further certify that appeared 
in behalf of the — and that appeared in behalf of the —. 

The execution of this commission appears in certain schedules 
hereunto annexed. 


Commissioner. 
388 Instructions to Commissioners. 


Annexed to the commission is an extract from the Code of Civil 
Procedure of the State of New York relating to depositions taken 
without the State for use within the State, which extract is directed. 
by law to be annexed to the commission and order; but as it does 
not comprise everything neeessary to be attended to by the commis- 
sioners, they are requested to observe the following more ample— 


Instructions. 


I. All the commissioners named in the commission should have 
notice of the time and place of executing it; and if any of them do 
not act, let the fact that they were notified or could not be notified 
and the reasons for their not acting be stated. : 

II. The commission must be executed by , the commis- 
sioner- named therein. 

III. The acting commissioner- will examine the witnesses sepa- 
rately after publicly administering to them the following oath or 
affirmation : 

“ You do swear that the answers which shall be given by you to 
the questions proposed to you shall be the truth, the whole truth, 
and nothing but the truth, so help you God.” 

The oath sball be administered (except in cases hereinafter men- 
tioned) by the witness laying his hand upon and kissing the 
Gospels. 

But if the witness shall desire it, he shall be permitted to swear in 
the following form: “ You do swear in the presence of the ever-liv- 
ing God,” and while so swearing he may or may not hold up his 
hand, in bis discretion. : 

Or, if the witness shall declare that he has conscientious scruples 
against taking an oath or swearing in any form, he shall be per- 
mitted to make his affirmation in the following form: “ You do 
solemnly, sincerely, and truly declare and affirm,” omitting the words 
“so help you God.” 

IV. The general style or title of the depositions must be drawn 
up in the following manner: 

“ Deposition of witnesses produced, sworn or (affirmed), and ex- 
amined the — day of , In the year one thousand eight hundred 


and , at ——, under and by virtue of a commission issued out 
of the —— in a certain cause therein dependiag and at issue be- 
tween , defendant, as follows: 


A B, of (insert his place of residence and occupation), aged — 
years and upwards, being duly and publicly sworn (or affirmed) 


achat ane. a 
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pursuant to the directions hereto annexed and examined, on the 
part of the , doth depose and say as follows. 

V. When the witness has finished his deposition let him sub- 
scribe it, and the acting commissioner- will certify as follows: 


STATE OF : 
County of : } a 
ei * , do certify that —— ——, the witness, personally 


appeared before me on the — day of , at -— o’clock in the 
—noon, , at the , in the State of ,and, after being sworn 
(or ‘ affirmed,’ as the case may be) to testify the truth, the whole truth, 
and nothing but the truth, did depose to the matters contained in the 
furegoing deposition, and did, in my presence, subscribe the same 
and indorse the exhibits annexed thereto; and I further certify that 
I have subscribed my name to each half sheet thereof and to each 


exhibit; and I further certify that appeared in behalf of 
the —, and that appeared in behalf of the —. 
Commissioner.” 


389 VI. If any exhibit is produced and proved the exhibit, or, if 

the witness or other person having it in his custody does net 
surrender it,a copy thereof, must be annexed to the deposition to which 
it relates and be subscribed by the witness proving it and be en- 
dorsed by the commissioners in this manner: 


“ At the execution of a commission for the examination of wit- 
nesses, between , defendant, this exhibit, numbered — and 
hereto annexed, was produced and shown to (insert the witness’s 
name) and by him deposed unto and subscribed by him at the time 
of his examination before— 


b J 
Commissioner.” 


VII. The acting commissioners will sign their names to each half 
sheet of the depositions and exhibits. 

VIII. If an interpreter is employed, one of the commissioners will 
adininister to him the following oath and certify thereto: 

“You do solemnly swear that you will truly and faithfully in- 
terpret the oath and questions to be administered to , a 
witness now to be examined, out of the English language into the 
language, and that you will truly and faithfully interpret the 
answers of the said thereto out of the into the English 
language.” 

Let the depositions be subscribed by the interpreter as well as b 
the witness, and certified by the acting commissioners as in No. VI. 

IX. The commissioner- will make return on the back of the com- 
mission by endorsement, thus: 


“ The execution of this commission appears in certain schedules 
hereunto annexed.” 


’ 


” 
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X. All the depositions and exhibits must be annexed to the com- 
inission or to a certified copy of the order for taking the deposition, 
and then the commission, the directions, the questions, depositions, 
and exhibits must be folded into a packet and bound with tape. The 
acting commissioners are to set their seal at the several meetings or 
crossings of the tape, endorse their names on the outside, and direct 
it thus: 

To , Esq., clerk of the -—— at . 

XI. When the commission is thus executed, made up, and di- 
rected it must be returned in the manner specified in the direction 
of the commission, if there be any. 

XII. In case of returning the commission by mail, it is to be de- 
posited by one of the acting commissioners in the nearest post office, 
he making the following endorsement thereon : 


“ Deposited in the post office at —— this — day of , 18—, 


by me— 


’ 
Commissioner.” 


In case of returning the commission by a vessel, it is to be de- 
posited by one of the acting commissioners in the letter-bag of 
such vessel, he making upon the commission the following endorse- 
ment: 


“Deposited in the letter-bag of the , now lying at —— and 
bound for the port of New York, this — day of , 18—, by me— 


’ 
Commissioner.” 


The commissioners are requested to be very careful to observe 
the foregoing instructions, as the smallest variance may vitiate the 
execution of the commission. 

If the commission be returned by an agent, let him be instructed 
to call, on his arrival at this place, upon , who will direct him 
as to its delivery. 


390 Superior Court of the City of New York. 


CHARLEs E. Hovey and Wit1am P. Dots, Plaintiffs, 
against 
Joun Exviort, Impleaded, &c., Defendant. 


Interrogatories to be propounded to Charles A. Ray, a witness to be 
examined on behalf of the defendant, John Elliott, in this action. 


Interrogatories to be Propounded on Behalf of the Defendant to Charles 
A. Ray. 

First Interrogatory. State your name and profession and your 
residence both at this time and in the month of June, in the year 
1875. | 
Second Interrogatory. State what professional connection, if any, 
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you had on the 28th day of June, 1875, with the certain cases of 

Phelps, assignee, v. McDonald e¢ al. and Hovey et al. v. McDonald 

et al., then pending in the supreme court — the District of Columbia 

and therein numbered respectively No. 3910 and No. 3937, in 
equity. 

391 Third Interrogatory. When, where, and under what cir- 
cumstances, if at all, did you first make the acquaintance of 

George W. Riggs, the receiver in the said cases? 

Fourt Interrogatory. In the presence of what persons, if any, did 
you first make the acquaintance of said George W. Riggs, receiver, 
and how, if at all, were such persons or any of them connected, 
either personally or professionally, with the said cases or either of 
them ? 

Fifth Interrogatory. When, where, how, by whom, and in whose 
presence was the said receiver first, if at all, informed of any decree 
or decrees in the said causes dismissing the bills therein and dis- 
charging the said receiver and directing him to pay over the funds 
therein unto Augustine R. McDonald and William White? 

Sixth Interrogatory. What description of funds, if any, were held 
by the said receiver in the said causes on the 28th day of June, 
1875? 

Seventh Interrogatory. If, in answer to the next preceding inter- 
rogatory, you shall mention any 3.65 bonds of the District of Co- 
lumbia, state whether any of such bonds were registered bonds ; 
and, if so, in whose name they were registered and to whom they 
were payable while so held by the said receiver. 

Eighth Interrogatory. What, if anything, was done by the 

392 said receiver on being informed of the decrees in the said 

cases dismissing the bills therein and discharging said re- 

ceiver and directing him to pay over said fund unto said McDonald 

and White to satisfy himself of the correctness of the information 
he had thus received or of his duty touching the said fund ? 

Ninth Interrogatory. If, in answer to the next preceding inter- 
rogatory, vou say that the said receiver immediately or shortly after 
and on the dav he received information of the said decrees appeared 
in open court before the judge by whom the said decrees had been 
passed, state by whom, if by any one, the said receiver was then 
accompanied, and what, if anything, then and there took place be- 
tween the said receiver and such judge. 3 

Tenth Interrogatory. After leaving the presence of the said judge 
whither and in company with whom, if with any one, did the said 
receiver repair ? 

Eleventh Interrogatory. If, in answer to the next preceding inter- 
rogatorv, you say that the said receiver, in company with the said 
McRonald and yourself, repaired to the banking-house of Riggs & 
Co.,in the city of Washington, in the District of Columbia, state what, 
if any, disposition was then and there made by the said receiver of 

the bonds held by him in the said cases, 7 
393 Twelfth Interrogatory. If, in answer to the next preceding 
interrogatory, you shall say that all of the said bonds were 
then and there surrendered or delivered by the said receiver unto 
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the said McDonald, state in whose presence the said bonds were so 
surrendered or delivered. 

Thirteenth Interrogatory. What, if any, transfer or assignment 
by endorsement of any registered 3.65 bonds surrendered or deliv- 
ered by the said receiver unto the said McDonald in obedience to the 
said decrees had been made by the said receiver previous to such 
surrender or delivery ? 

Fourteenth Interrogatory. If,in answer to the next preceding in- 
terrogatory, you say that all of such registereed 3.65 bonds had been 
transferred and assigned by endorsement thereof by the said receiver 
in advance of the surrender or delivery thereof to the said McDonald 
by the said receiver, state in what form and in whose presence such 
transfer and assignment had been made, and whether by indorse- 
ment to the said McDonald or any particular person or persons or 
in blank. | 

Fifteenth Interrogatory. What, if any, disposition was made by 
the said McDonald of the said registered 3.65 bonds to him delivered 
by the said receiver? 

Sixteenth Interrogatory. If, in answer to the interrogatory next 
above, you shall say that all of the said registered bonds were sold 

and delivered by the said McDonald unto the firm of Riggs 
394 & Co., state when, where, in whose presence, and upon whose 
offer or suggestion the said sale and delivery were made, and 
whether before or after the delivery by the said receiver of the said 
bonds unto the said MeDonald, and whether under anv transfer, as- 
signment, or endorsement in writing from or by the said MeDonald. 

Seventeenth Interrogatory. State who, on the part of the firm of 
Riggs & Co., actually made the purchase of the said bonds and re- 
ceived the same from the said McDonald, and at what rate or price 
the said bonds were purchased by the said firm. 

Eighteenth Interrogatory. State when, where, in whose presence, 
and in what manner the consideration upon the sale of the said 
registered bonds by the said McDonald to the said firm of Riggs 
was paid or satisfied unto the former by the latter, and give the 
aggregate of the consideration received by the said McDonald for 
all of the bonds by him obtained from the said receiver aud sold to 
the said firm of Riggs & Co. 

Nineteenth Interrogatory. State whether any receipt was passed 
to the said receiver after the said bonds had been by him delivered 
to-the said McDonald for and on account of the said bonds: and, if 
so, state also who prepared the said receipt, and when and under 

what circumstances it was so given. 
399 Twentieth Interrogatory. State whether, on the 28th day 
of June, 1875, you were personally acquainted with John D. 
McPherson, counsellor-at-law, residing at the city of Washington, 
in the District of Columbia; and, if so, what professional connection, 
if any, had he at that time with the case of Phelps, assignee, v. Mc- 
Donald et al., inquired of in the second interrogatory above. 

Twenty-first Interrogatory. What, if any, information, to your 
knowledge, did the said John D. McPherson receive on the 28th da 
of June, 1875, of or concerning the sale to the said firm of Riggs & 
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Co. by the said McDonald of the bonds delivered to the latter by the 
said receiver, and when, where, by whom, and under what circum- 
stances, if at all, was such information communicated to him? 

Twenty-second Interrogatory. What notice, information, or sug- 
gestion had, to your knowledge, been given to the said receiver or 
to the said firm of Riggs & Co. or to any member thereof, on or 
before the 28th day of June, 1875, of any fraud or deceit practiced, 
attempted, or meditated by said McDonald against the complain- 
ants or any of the complainants in either of the said causes then 
pending in the supreme court of the District of Columbia ? 

Twenty-third Interrogatory. State anything not already set 

396 forth in your answer- to the preceding interrogatories with 

which you may be acquainted touching the delivery of the 

said 3.65 bonds by the said receiver unto the said McDonald and the 

sale by the latter of the said bonds unto the said firm of Riggs & 
Co. . 

Twenty-fourth Interrogatory. Do you know of anything concern- 
ing the matters in question which may tend to the benefit and ad- 
vantage of the defendant Elliott? If yea, declare the same fully 
and at large es if particularly interrogated concerning the same. 

R. D. HARRIS, 
Alt’y for Def’t John Elliott. 


397 Superior Court, City of New York. 


against 


CHARLEs E. Hovey and ies 
Joun Exuiorr and Others. 


Oross-Interrogatories to be Propounded to Charles A. Ray. 


First. When on June 28, 1875, you first went to- the banking- 
house of Riggs & Company with McDonald and was introduced to 
Mr. Riggs, what other members of the firm of Riggs & Co. were 
present ? 

Second. On the aforesaid day state particularly what took place 
after your return from the court to the banking-house of Riggs and 
Company until you and McDonald left there; state also what mem- 
bers of the firm of Riggs and Company were present during that 
time. 

Third. Did McDonald actually take the bonds into his hands ? 
State particularly everything that was done with the bonds from 
the time they were produced for indorsement until they passed into 
the possession of Riggs and Company as purchasers. 

Fourth. At the time Mr. Riggs indorsed the bonds were 

398 the acknowledgements to such indorsements thereon ; if not, 

were such acknowledgements made before the bonds were 
passed to Riggs and Company ? 

Fifth. On the 28th of Jane, 1875, from the time you were first in- 
troduced to Mr. Riggs until you finally left the banking-house of 
Riggs and Company, were you constantly in the presence of Mr. 
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Riggs? During any part of that time was H. McIntyre, who took 
the acknowledgements to the bonds, present ? 

Sixth. On the 28th June, 1875, while you and McDonald were at — 
the banking-house of Riggs & Company, did he give any reason why 
he wished to sell the bonds or why he-wanted a check on New 
York ? 

Seventh. At about what time of the day on June 28, 1875, was 
the order made directing George W. Riggs, receiver, to pay over the 
funds in hishands? At what time of the day was it that the money 
or check for the money was paid over to McDonald ? 

Eighth. After getting the order for the receiver to pay over the 
funds did you at once call upon Mr. Riggs? After returning from 
court with Mr. Riggs how long was it before the check for the pur- 
chase of the bonds was delivered to McDonald ? 

Ninth. On the 28th of June, 1875, after you and McDonald finally 

left the banking-house of Riggs and Company did you ac- 
399 company McDonald? If yea, where did you go with him? 
If you say to Wilson’s station, where is that? Is it outside of 
the District of Columbia? Did he there take a train for New 
York? 
' Tenth. Did MeDonald give you any reason for taking a train at 
Wilson’s station ; if so, what was it? 

Eleventh. Do you know or can you set forth any matter or thing 
which may be a benefit or advantage to the parties at issue in this 
cause or either of them, or that may be material to the subject of 
this your examination or the matters in question in this cause? If 
yea, set forth the same fully and at large in your answer. 

THOS. M. WHEELER, 
PUff's Atty. 


400 It is hereby agreed that any objection to the competency 

or credibility of the witness examined under the foregoing 
commission or to the relevancy or substantial competency of any 
question put to him or of an answer given by him may be made at 
the trial of this cause as if the witness were personally examined 
and without being noted on the deposition. 


N. Y., Nov. 8, 1884. 
R. D. HARRIS, 
Att’y for Deft John Elliott. 
THOS. M. WHEELER, 
PUff’s Atty. 


(Endorsed :) Superior court, city of New York. Charles E. Hovey, 
William P. Dale, against John Elliott, impleaded, &e. Commis- 
sion and interrogatories. R. D. Harris, att’y for deft, 20 Exchange 
Place, New York city. 


401 Deposition of witnesses produced, sworn, and examined the 

eighteenth day of November, in the year one thousand eight 
hundred and eighty-four, at Indianapolis, in the county of Marion, 
in the State of Indiana, under and by virtue of a commission issued 
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out of the superior court of the city of New York in a certain cause 
therein pending and at issue between Charles E. Hovey and Wil- 
liam P. Dole, plaintiffs, and John Elliott, impleaded with others, 
defendant, as follows: 


CHarRLgss A. Ray, of Indianapolis, Indiana, attorney-at-law, aged 
forty-five years and upwards, being duly and publicly sworn, pur- 
suant to the directions hereto annexed, and examined on the part 
of the defendant John Elliott, doth depose and say as follows: 


First. To the first interrogatory he saith: Charles A. Ray; at- 
torney-at-law. In June, 1875, I resided in the city of Washington, 
D.C. I now reside in Indianapolis, Indiana, and am engaged in 
my profession as a member of the law firm of Ray, Knefler and 
Berryhill. 

Second. To the second interrogatory he saith: I was employed to 
defend the suits referred to. 

Third. To the third interrogatory he saith: I called upon George 
W. Riggs, receiver in said cases, at the banking-house of Riggs & 
Co., Washington, D. C., between 11 and 12 o'clock, on the,morning 

of June 28, 1875, with my client, A. R. McDonald, and was 
402 introduced by him to Mr. Riggs. This was the first time I 

remember to have met Mr. Riggs. I called with McDonald 
to demand the delivery of the bonds held by Riggs as receiver. I 
made the demand by virtue of decrees of the supreme court of the 
District of Columbia. 

Fourth. To the fourth interrogatory he saith: As I have stated, 
Mr. McDonald was present and introduced me to George W. Riggs. 
McDonald was one of the defendants to the suits referred to in the 
second interrogatory and was my client. Mr. Glover, a member of 
the firm of Riggs & Co., was also present. ’ 

Fifth. To the fifth interrogatory he saith: I suppose Mr. Riggs 
was then first informed of the decrees dismissing the bills and di- 
recting the receiver to deliver over the bonds to McDonald and 
White. I certainly intended to be the first to give him the informa- 
tion, and I promptly demanded from him the bonds in the presence 
of McDonald and Glover. This was in Riggs & Co.’s bank, June 
28, 1875, between 11 and 12 m. 

Sixth. To the sixth interrogatory he saith: I think 3.65 bonds of 
the District of Columbia. 

Seventh. To the seventh interrogatory he saith: My remembrance 
is that they were registered in the name of George W. Riggs, re- 

ceiver, and payable to him. 
403 Eighth. To the eighth interrogatory he saith: Mr. Riggs 

objected to some matter I had written in the order prepared 
under my direction by my clerk. It was interlined, I think, and, 
being in a different hand also, Mr. Riggs objected to acting under 
it. lexplained that it had been approved in that form by the 
court, and that the copy I presented was a duplicate of the original 
in form, and was certified by the clerk of the court and attested by 
the seal of the court. I had, in the hope of securing the dismissal 
of the cases and the order for the dalienns of the bends and dis- 
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charge of the receiver, prepared a decree and also a copy of it to be 
certified promptly on the decree being signed. I also prepared a 
form of decree omitting the order discharging the receiver and di- 
recting the delivery of the bonds, so that if I failed to secure the 
order | would still have my decree and copy ready. By some mis- 
chance I could only find the latter form of decree at the moment I 
wanted it, and so, under the eye of Judge Wylie and with his ap- 
proval, I added the order to the decree and copy. My explanation 
did not relieve Mr. Riggs from his.doubt, and John D. McPherson, 
one of the attorneys for Phelps, assignee, vs. McDonald et al., com- 
ing into the bank, protested that as he either had or would appeal 
the cases 1t suspended the order, and Mr. Riggs ought not to deliver 
the bonds. I insisted that the appeal without a bond did not sus- 
pend the execution of the decree, and, to satisfy Mr. Riggs and Mr. 

McPherson, invited them to get into Mr. McDonald’s carriage, 
404 = at the door and drive to the court-house with McDonald and 

myself. They did so, Judge Wylie, in open court, from the 
bench, assured Mr. Riggs that the copy of the decree, interlineation 
and all, was correct, and that it wasample authority, and Mr. Riggs, 
McDonald, and myself returned in the carriage to the bank, and 
Mr. Riggs expressed himself as satisfied. 

Ninth. To the ninth interrogatory he saith: For answer to this I 
adopt my answer to the last interrogatory. 

Tenth. ‘To the tenth interrogatory he saith: To the bank of Riggs 
& Co. with McDonald and with me. 

Eleventh. To the eleventh interrogatory he saith: They were de- 
livered, after proper assignment, to McDonald and were by ‘him 
about to be placed in his coat pocket when I demanded my fee. 

Twelfth. To the twelfth interrogatory he saith: Mr. Glover was 
present during a goud part of the conversation and when the de- 
livery was made, 

Thirteenth. To the thirteenth interrogatory he saith: I examined 
to see if the proper assignment had been made before McDonald 
accepted the bonds. I think Mr. Riggs went to the Treasury with 
the bonds to have the transfer witnessed and possibly for some note 
of the assignment on the registry, although the assignment was 

made in blank. I had forgotten the circumstance until it is 
405 recalled by this question to my memory. I remember being 

momentarily annoyed at Mr. Riggs going away and thinking 
he intended to consult some other lawyer and I should be conse- 
quently delayed. 1 felt that after | had taken him to the court-house 
and he had received the statement of the chancellor from the bench 
and expressed himself as satisfied it was unfair to make further de- 
lay and give the opportunity for steps to be taken on behalf of what 
I then believed to be simply dishonest and blackmailing claims 
against the fund. Mr. Glover, | think, explained Mr. Riggs’ pur- 
pose to me to be the perfecting of the transfer. 

Fourteenth. To the fourteenth interrogatory he saith: In blank, 
and so stated in the foregoing answer. 

Fifteenth. To the fifteenth interrogatory he saith : They were sold 
to Riggs & Co. 
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Sixteenth. To the sixteenth interrogatory he saith: When I de- 
manded my fee from McDonald he first claimed I was not entitled 
to it until final judgment after appeal. I insisted, however, and he 
then proposed to sell the bonds to Riggs & Co. in order to pay me. 
Mr. Riggs called to Mr. Glover and consulted him in our presence. 
Mr. Glover did not seem familiar with the matter of the receiver- 
ship, and it was only after explaining to him that there had been an 
absolute transfer of the bonds to to Mr. McDonald for himself 

and White, and that, as Mr. Riggs said, “McDonald could . 
406 burn them if he wanted to,” that Mr. Glover said that he 

saw no reason why the firm of Riggs & Co. should not pur- 
chase them. Mr. Riggs asked Mr. Glover to look at the price-list 
of stocks the day before, I think, in the New York market, and then, 
upon the price being stated, he, Mr. Glover, made an offer for them 
which McDonald accepted. At first the money was offered me for 
my fee, but, as I was in haste to leave the city without the time to 
inake a deposit in the Metropolitan Bank, I requested a certificate 
of deposit and received it, McDonald receiving a draft on New York 
for the balance. I do not think any endorsement ‘was made by 
McDonald on the bonds upon their delivery to Riggs & Co., but I 
was satisfied that firm would attend to their own interests and paid 
no special attention to this transfer back. 

Seventeenth. To the seventeenth interrogatory he saith: I think 
Mr. Riggs rather deferred to Mr. Glover in the matter of the pur- 
chase of the bonds, and I distinetly regarded it as rather in the 
nature of a favor to me to enable me to get my fee, it seeming a 
mutter of indifference to Mr. Riggs whether he purchased the bonds 
or not. I know I thanked Mr. Glover for the purchase, as it secured 
me my fee without trouble. The exact price I do not remember, 
but it vielded something over $108,000. 

Eighteenth. To the eighteenth interrogatory he saith: The 

407 ‘transaction was at Riggs & Co.’s bank between one and two p. 

m. June 28, 1875, in my presence, with McDonald, Mr. Riggs, 

and Mr. Glover. I do not think any one else was present, unless 

Mr. McPherson came in after the the delivery of the bonds to Riggs 

& Co. and before the actual delivery of the draft to McDonald. My 
impression is he cdme in just before the delivery of the draft. 

Nineteenth. To the nineteenth interrogatory he saith: I do not 
think any receipt was actually passed after the delivery of the bonds 
to McDonald, but one was prepared by me on final delivery of the 
draft on New York and thoughtlessly referred to the money pay- 
ment in place of the bond delivery. 

Twentieth. To the twentieth interrogatory he saith: I was per- 
sonally acquainted with John D. McPherson. He was attorney for 
Phelps, assignee in the case vs. McDonald and White. 

Twenty-first. To the twenty-first interrogatory he saith: After the 
sale of the bonds to Riggs & Co. had been completed and the bonds 
delivered Mr. McPherson came in to the bank and stated that he 
had seen some of the other attorneys in the cases and began to ob- 
ject to delivery of the bonds on the ground that his notice of appeal 
superceded the execution of the decree. I told him that the bonds 
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had been delivered and had been sold to Riggs & Co. and delivered 
and the transaction was completed, and if he was right all 
408 liability had already attached. Mr. Hovey in September 
last informed me that Mr. McPherson did not remember my 
statement, but I recall it distinctly, and lis acceptance Of it as final. 

Twenty-second. To the twenty-second interrogatory he saith: I 
know of no fraud or deceit practiced or attempted or meditated by 
McDonald against either of the parties to the two cases against him 
and White, and of course know of no information thereof conveyed 
to the receiver or Riggs & Co. I regarded the question invoived as 
one of law, and was prepared to act and did act upon my view of 
the law. 

Twenty-third. To the twenty-third interrogatory he saith: There 
is nothing more I recall, but I desire to say that what purported to 
be a statement of my evidence before a congressional committee, in 
proceedings instituted by one Grant, so far as it states a demand 
upon Mr. Riggs for money. in place of bonds, is incorrect and in con- 
flict with the statement made by me at the time to the committee. 
I remember such a statement was produced on my examination in 
the matter of the receiver rendering his account, and exceptions 
thereto. I then denied the accuracy of the report, and repeat the 
denial. I have never examined other portions of my reported evi- 
dence before the committee. 

Twenty-fourth. To the twenty-fourth interrogatory he saith: I 

know of nothing called for by this interrogatory. 

409 First. To the first cross-interrogatory he saith: Mr. Glover. 

Second. To the second cross-interrogatory he saith: The 
bonds were, I think, endorsed by Mr. Riggs, receiver, and taken by 
him away from the bank, as I was informed, to have the transfer 
witnessed at the United States Treasury, and perhaps a memoran- 
dum made on their registry of their endorsement in blank by Mr. 
Riggs. On Mr. Riggs’ return he personally delivered the bonds to 
McDonald, and [ then raised the question of ny fee, and insisting 
upon it the sale of the bonds to Riggs & Co. was proposed, I think, 
by McDonald, and, after some discussion, was approved by Mr. 
Glover and assented to by Mr. Riggs. Mr. McDonald delivered the 
bonds to Mr. Glover for Riggs & Co., and while the draft on New 
York, less my fee, was being prepared Mr. McPherson came in and 
was commencing to object to the sale until I informed him that the 
bonds had been delivered to McDonald and then sold to Riggs & 
Co.’and the matter closed. He made no further attempt to interfere. 

Third. To the third cross-interrogatory he saith: McDonald act- 
ually did take the bonds into his hands so decidedly that I was 
somewhat alarmed, from his manner, about my fee, and when I 
suggested payment he was not quite willing to listen tome. I made 
it very plainly understood that I was not to be put off, and then the 
sale of the bonds was proposed. I have already stated Mr. Riggs’ 

prior taking the bonds away for a little time from the bank 
410 and his return and delivery of the bonds to McDonald, their : 

possession by McDonald until the sale to Riggs & Co., and 
then their transfer to Mr. Glover. 
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Fourth. Tothe fourth cross-interrugatory he saith: When the bonds 
were delivered to McDonald I examined to see if they were properly 
endorsed and witnessed. They were sc, and I advised his acceptance. 

Fifth. To the fifth — interrogatory he saith: Except when Mr. 
Riggs left the bank with the bonds, and whileso absent I was in his 
presence. I do not remember Mr. McIntyre’s being present. 

Sixth. To the sixth cross-interrogatory he saith. The reason was 
my insisting upon payment of my fee. McDonald had no desire to 
sell the bonds, nor did Riggs & Co. express or indicate any wish to 
purchase. 

Seventh. To the seventh cross-interrogatory he saith: The order 
was made, I should think, by the court shortly after 11 o’clock a. 
m. The check was delivered from 1 to 2 p. m.—near 2 o’clock, I 
think. 

Eighth. To the eighth cross-interrogatory he saith: I notified 
McDonald, who was within a square or two, and procured a hack on 

the street and went at once to the bank and called on Mr. 
411 Riggs. It was from an hour to two hours after the return 
from court until the delivery of the check to McDonald. 

Ninth. To the ninth cross-interrogatory he saith: I did accom- 
pany McDonald in a carriage to Wilson’s station, on the Baltimore 
and Ohio railroad, I think, in Maryland. He there took the train 
for New York. : 

Tenth. To the tenth cross-interrogatory he saith : McDonald stated 
that he was surrounded by men who pretended to — all kinds of false 
claims upon him for all sorts of service, and that such claims would 
be supported by perjury if it was known he had the money, and 
writs would be issued fraudulently and every means resorted to to 
blackmail him. I had seen what I regarded as evidence of the truth 
of these statements, and he expressed a desire to put the money out 
of reach of all such means before returning to Washington. 

Eleventh. To the eleventh cross-interrogatory he saith: I do not. 


CHARLES A. RAY. 


STATE OF INDIANA, 
County of Marion, 


I, Charles Martindale, commissioner, do certify that Charles A. 
Ray, the witness, personally appeared before me on the eigh- 

412 teenth day of November, in the year one thousand eight hun- 
dred and eighty-four, at ten o’clock in the forenoon, at my 

office, in the city of Indianapolis, in the State of Indiana, and, after 
being sworn to testify the truth, the whole truth, and nothing but 
the truth, did depose to the matters contained in the foregoing depo- 
sition and did in my presence subscribe the same; and I further 
certify that I have subscribed my name to each half sheet thereof; 
and I further certify that no person appeared in behalf of either 


plaintiffs or defendants. 
CHARLES MARTINDALE, 
Commissioner. 
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Fees, $20.00, paid by R. D. Harris, Esq., attorney for defendant 
John Elliott. : 
CHARLES MARTINDALE, 
Commissioner. 


Endorsed: PI’ff’s Ex. G, March 12th, 1887, J. A. S., ex’r. U. 
S. circuit court. Filed Feb. 28,1888. Timothy Griffith, clerk. 


Opened in our presence. 
THOS. M. WHEELER. 
R. D. HARRIS, 
Att’y for Elliott. 


413 Der’r Exvviott’s Ex. F.. Mar. 25,1887. J. A.S., Ex’r. 
Open Commission, 190. 
Code of Civil Procedure, sec. 887-920. 


The people of the State of New York to J. Holdsworth Gordon : 
[Seal of the Superior Court, City & County of New York. ] 


Know ye that we, with full faith in your prudence and competency, 
have appointed you commissioner, and by these presents do authorize 
you, J. Holdsworth Gordon, to examine Henry H. Smith, Ferris Finch, 
Andrew Wylie, and John H. White, as witness- in an action pend- 
ing in the superior court of the city of New York, in which Charles 
E. Hovey and William P. Dole are plaintiffs and John Elliott, im- 
pleaded, &c., — defendant,fon the part of the defendant on oath, and 
to take and certify the depositions of the witness- and return the same 
and the commission according to the directions given in or with 
the commission and hereunto annexed. 

The commission when executed is to be returned to R. D. Harris, 
Esq., at twenty (20) Exchange Place, in the city, county, and State 
of New York. 

Witness Hon. Geo. L. Ingraham, one of the judges of the supe- 
rior court of the city of New York, the 22d day of November, one 
thousand eight hundred and eighty-four. 


THOMAS BOESE, Clerk. 


Directions for Executing the Commission. 


Extract from the Code of Civil Procedure of the State of New 
York relating to depositions taken without the State for use 
within the State. 


$900. Upon the examination of a witness, without written inter- 
rogatories, by virtue of a commission or of an order to take deposi- 
tions, the commissioner or the person before whom the deposition 
is taken must take down or cause to be taken down, as prescribed 
in the next section, the substance of the witness’s testimony, unless 
he is directed in the commission or the order or required by the 
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person appearing for either party to insert in the ition any or 
all of the questions or answers, word for word. 

414 Unless the commission or order otherwise directs, the per- 
son appearing for either party may ask any question which 

he deems proper, and the witnesse’s answer must be taken accord- 

ingly, the objections thereto being reserved without being specified 

at the time of examination. 

A copy of this section must be annexed to each commission to 
take testimony without written interrogatories and to each certified 
copy of an order to take a deposition. 

$901. The person to whom a commission is directed or before 
whom a deposition is taken, unless otherwise expressly directed in 
the commission or in the order for taking the depositions, must exe- 
cute the commission or the order as follows: 

1. He must publicly administer to each witness examined an 
oath or affirmation to testify the truth, the whole truth, and nothing 
but the truth as to the matters respecting which the witness is to be 
examined. 

2. He must reduce the examination of each witness to writing or 
cause it to be reduced to writing by a disinterested person. After it 
has been carefully read to or by the witness it must be subscribed 
by the witness. 

3. If an exhibit is produced and proved, the exhibit or, if the 
witness or other person having it in his custody does not surrender it, 
a copy thereof must be annexed to the deposition to which it re- 
lates, subscribed by the witness proving it, and numbered or other- 
wise identified in writing thereupon by the commissioner or person 
tuking the deposition, who must subscribe his name thereto. 

4. The commissioner or person taking the deposition must sub- 
scribe his name te each half sheet of the deposition. He must 
annex all the depositions and exhibits tv the commission or to a 
certified copy of the order for taking the deposition, with the cer- 
tificate specified in the next section, and he must close them up, 
under his seal, and address the packet to the clerk of the court at 
his official residence. , 

5. If there is a direction on the commission or in the order to re- 
turn the same through the post office, he must immediately deposit 
the packet so addressed in the post office and pay the postage 
thereon. 

6. If there is a direction on the commission or in the order two re- 
turn the same by an agent of the party at whose instance it was 
issued or granted, the packet so addressed must be delivered to the 
agent. 

7. Where a commission is directed to two or more persons one or 
more of them may execute it, as prescribed in this and the next 
section. 

A copy of this and of the next section must be annexed to each 
commission or order to take depositions authorized by this article. 

§ 902. The commissioner or other person before whom one or more 
depositions are taken must subscribe and annex to each deposition 
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a certificate substantially in the following form, the blanks being 
properly filled up? 


STATE OF ——, bss: 
County of ——, | ° | 
ak * , do certify that , the witness, personally 
appeared before me on tle — day of ' , at — o'clock in the 


—noon, — at the —, in the State of , and, after being sworn 
(or affirmed, as the case may be) to testify the truth, the whole truth, 
: and nothing but the truth, did depose to the matters contained in 
the foregoing deposition, and did in my presence subscribe the 
same, and indorsed the exhibits annexed thereto; and I further cer- 
tify that I have subscribed my name to each half sheet thereof and 
to each exhibit; and I further certify that appeared in 
beha!f of the —, and that appeared in behalf of the —. 

The execution of this commission appears in certain schedules 
hereunto annexed. 


? 
Commissioner.” 


Al5 Instructions to Commissioners. 


Annexed to the commission is an extract from the Code of Civil 
Procedure of the State of New York relating to depositions taken 
without the State for use within the State, which extract is directed 
by law to be annexed to the commission and order; but as it does 
not comprise everything necessary to be attended to by the commis- 
sioners, they are requested to observe the following more ample— 


Instructions. 


I. All the commissioners named in the commission should have 
notice of the time and place of executing it; and if any of them do 
not act, let the fact that they were notified or could not be notified 
and the reasons for their not acting be stated. 

I]. ‘The commission must be executed by —— ——, the commis- 
sioner- named therein. 

IIf. The acting commissioner- will examine the witnesses sepa- 
rately after publicly administering to them the following oath or 
affirmation : 

“You do swear that the answers which shall be given by you to 
the questions proposed to you shall be the truth, the whole truth, 
and nothing but the truth, so help you God.” 

The oath shall be administered (except in cases hereinafter men- 
tioned) by the witness laying his hand upon and kissing the Gos- 
pels. 

| But if the witness shall desire it, he shall be permitted to swear 

| in the following form: “ You do swear in the presence of the ever- 
living God,” and while so swearing he may or may not hold up his 
hand, in his discretion. 

Or if the witness shall declare that he has conscientious scruples 
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against taking an oath or swearing in any form, he shall be per- 
mitted to make his affirmation in the following form: “ You do sol- 
emnly, sincerely, and truly declare and affirm,” omitting the words 
“so help you God.” 

IV. The general style or title of the depositions must be drawn 
up in the following manner: 

“Deposition of witnesses produced, sworn or (affirmed), and ex- 
amined the — day of , In the year one thousand eight hundred 
and , at , under and by virtue of a commission issued out 
of the in a certain cause therein depending and at issue between 
, defendant, as follows: 

A B, of (insert his place of residence and occupation), aged — 
years and upwards, being duly and publicly sworn (or affirmed), 
pursuant to the directions hereto annexed, and examined on the part 
of the , doth depose and say as follows. 

V. When the witness has finished his deposition let him subseribe 
it and the acting commissioner will certify as follows: 


STATE OF ——, ; -e 
County of 
as —,do certify that ——, the witness, personally 
appeared before me on the — day of , at — o'clock in the 
—noon, , at the , in the State of , and, after being sworn 


(or ‘affirmed,’ as the case “may be) to testify the truth, the whole 
truth, and nothing but the truth, did depose to the matters con- 
tained in the foregoing deposition, and did in my presence subscribe 
the same and indorse the exhibits annexed thereto; and I further 
certify that I have subscribed my name to each half sheet thereof 


and to each exhibit; and I further certify that uppeared 
in behalf of the —, and that appeared in behalf of the —. 
Commissioner.” 


416 VI. If any exhibit is produced and proved the exhibit, 

or, if the witness or other person having it in his custody 
does not surrender it, a copy thereof, must be annexed to the depo- 
sition to which it relates and be subscribed by the witness proving 
it and be endorsed by the commissioners in this manner: 


“At the execution of a commission for the examination of wit- 
nesses, between , defendant, this exhibit, numbered — and 
hereto annexed, was produced and shown to (insert the witness’s 
name) and by him deposed unto and subscribed by him at the time 
of his examination befure— 


y 
Commissioner.” 


VII. The acting commissioners will sign their names to each half 
sheet of the depositions and exhibits. 
VII{. If an interpreter is employed, one of the commissioners will 
administer to him the following oath and certify thereto: 
“ You do solemnly swear that you will truly and faithfully inter- 
30—1588 
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pret the oath and questions to be administered to , a wit- 
ness now to be examined, out of the English language into the — 
language, and that you will truly and faithfully interpret the an- 
swers of the said — thereto out of the — into the English language.” 

Let the depositions be subscribed by the interpreter, as well as b 
the witness, and certified by the acting commissioners, as in No. V1. 

IX. The commissioner will make return on the back of the com- 
mission by endorsement, thus: 


“The execution of this commission appears in certain schedules 
hereunto annexed.” 


9 
Commissioner. 


X. All the depositions and exhibits must be annexed to the com- 
mission or to a certified copy of the order for taking the deposition, 
and then the commission, the directions, the questions, depositions, 
and exhibits must be folded into a packet and bound with tape. 
The acting commissioners are to set their seal at the several meet- 
ings or crossings of the tape, endorse their names on the outside, 
and direct it thus: 

To , Esq., clerk of the —— at 


XI. When the commission is thus executed, made up, and directed 
it must be returned in the manner specified in the direction of the 
commission, if there be any. 

XI1. In case of returning the commission by mail it is to be 
deposited by one of the acting commissioners in the nearest post 
office, be making the following endorsement thereon : 


“ Deposited in the post office at this day of , 18—, 
by me— 


y 
Commissioner.” 


In case of returning the commission by a vessel it is to be depos- 
ited by one of the acting commissioners in the letter-bag of such | 
vessel, he making upon the commission the following endorsement : 


“ Deposited in the letter-bag of the , how lying at and 
bound for the port of New York, this — day of , 18—, by me— 


? 

Commissioner.” 

The commissioners are requested to be very careful to observe 
the foregoing instructions, as the smallest variance may vitiate the 
execution of the commission. 

If the commission be returned by an agent let him be instrueted 
to call, on his arrival at this place, upon , whio will direct 
him as to its delivery. 
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417 Superior Court of the City of New York. 


CHARLES E. Hovey and Wituiam P. Dozg, Plaintiffs, 
against ; 
Joun Extiort, Impleaded, &c., Defendant. 


Interrogatories to be os perro to Henry H. Smith, a witness to 
be examined on behalf of the defendant, John Elliott, in this 
action. . 


First Interrogatory. State your name, age, residence, and your 

official position, if any, as well at this time as during the first ses- 
sion of the Forty-fourth Congress of the United States. . 

' Second Interrogatory. State when the first session of the Forty- 

fourth Congress of the United States began and when it ended. 

Third Interrogatory. State in. what building and in what room or 
department thereof at the city of Washington, in the District of 
Columbia, you are now being examined. 

Fourth Interrogatory. [f, in answer to the first inter- 

418  rogatory above, you say, you are now the journal clerk of the 

House of Representatives of the Congress of the United 

States, state in what building and in what room or apartment thereof 
at the said city your office as such journal clerk is kept. 

Fifth Interrogatory. State whether you are familiar with the orig- 
inal manuscript journal of the said House for the first session of the 
Forty-fourth Congress, and whether you have present access to the 
said journal for the said session of such Congress. 

Sixth Interrogatory. Please produce the original manuscript jour- 
nal of the said House of Representatives for the first session of the 
Fortv-fourth Congress of the United States; and, if you do so pro- 
duce it, state the fact affirmatively. 

Seventh Interrogatory. Read in full such entry, if any, as you 
may find in said journal, under the date of February 18, 1876, 
touching any petition from one Grant and any reference thereof to 
any com mittee. 

Eighth Interrogatory. Read in full such entry, if any,as you may 
find in said journal, under the date of April 22, 1876, touching any 

further petition from one Grant and any reference thereof to 
419 any committee. 

' Ninth Interrogatory. Read in full such entry, if any, as 
you may find in said journal, under the date of May 13th, 1876, 
touching the discharge of any committee from the consideration of 
any petition or petitions of one Grant and the reference of such pe- 
tition or petitions elsewhere. 

Tenth Interrogatory. Read in full such entry, if any, as you may 
find in said journal, under the date of May 15, 1876, of the appoint- 
ment of any committee touching any charges against Judge Andrew 
Wylie or touching any petition of one Grant. 

Eleventh Interrogatory. Read in full such entry, if any, as you 
may find in said journal, under the date of May 24th, 1876, empow- 
ering any committee of which Mr. Warren was chairman to send 
for persons and papers and to examine witnesses upon oath. 
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Twelfth Interrogatory. Read in full any entries you find in said 
journal, under any other dates than those mentioned in the seventh, 
eighth, ninth, tenth, and eleventh interrogatories above, touching 

any of the matters inquired of in the said interrogatories. 
420 Thirteenth Interrogatory. State whether you know the 

chairman of the said committee appointed to investigate cer- 
tain charges against said Judge Andrew Wylie; and, if so, state 
further the name of the said chairman, the State whereof he was a 
representative, and whether he is now living or deceased. 

Fourteenth Interrogatory. State what officer, if any, has now the 
care and custody of the original writings, papers, documents, and 
records in general of the committees of the said House appointed 


in Congresses now expired. 
R. D. HARRIS, 
Att'y for Def’t Elliott. 


421] Supreme Court of the City of New York. 


CuHarRLes E. Hovey and WituiiaMm P. Dore, Plaintiffs, 
against 
JoHN Exvniorr, Impleaded, &ec., Defendant. 


Interrogatories to be Propounded to Ferris Finch, a Witness to be Exam- 
ined on Behalf of the Defendant Elliott, in this Action. 


First interrogatory. Please state your name, age, residence, and 
your official position, if any, and the length of your service. 

Second interrogatory. If, in answer to the next preceding inter- 
rogatory, you say you are the file clerk of the House of Representa- 
tives of the Congress of the United States, state what class or classes, 
or description or descriptions, of |documents or writings appertain 
and belong to the files over which you are such clerk. 

Third interrogatory. State in whose immediate charge and cus- 

tody should now be the original records of any proceedings 
422 conducted by and the original transcript of any testimony 

delivered before any committee of the said House since the 
year 1875, according to the usage and practice of your office. 

Fourth interrogatory. State in whose immediate charge and cus- 
tody are now, in fact, such of the original records and original 
transcripts inquired of in the next preceding interrogatory as are 
on file at all with any officer of the said House. 

Fifth interrogatory. State whether there is now under your charge 
or custody any original or other transcript or report of any testi- 
mony purporting to have been delivered on the 5th day of June, 
1876, or before or after that date, by one George W. Riggs before 
any committee or subcommittee of the said House appointed to 
investigate certain charges against Andrew Nylie, one of the justices 
of the supreme court of the District of Columbia. 

Sixth interrogatory. State whether or not there is now under your 
charge, custody, or control any original or other transcript or report 
of any testimony whatever purporting to have been delivered on 
the Sth day of June, 1876, or prior or subsequent thereto, before any 
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committee or subcommittee of the said House appointed to investi- 
gate any charges against Andrew Wylie, one of the .justices of the 
supreme court of the District of Columbia. 
423 Seventh interrogatory. State what, if any, step you have 
taken to ascertain correctly whether there is now under your 
charge or custody any such original or other transcript of testimony 
as is inquired of either in the fifth or in the sixth interrogatory to 
you, above propounded; when, if at all, the step was taken, with 
what degree of diligence it was parsued, and with what result. 

Eighth interrogatory. State whether there is now under your. 
charge or custody any original or other paper-writing, record, or 
document relating or belonging to any proceedings conducted at 
any time by or before any committee or subcommittee of the said 
House in respect to any charges against Andrew WNylie, one of the 
justices of the supreme court of the District of Columbia. 

Ninth interrogatory. State what, if any, step you have taken to 
ascertain correctly whether there is now under your charge or cus- 
tody any such original or other paper-writing, record, or document 
enquired of in the next, preceding interrogatory ; when, if at all, the 
step was taken, with what degree of diligence it was pursued, and 
with what result. . 

Tenth interrogatory. State what, if any, original or other testi- 
mony, paper-writing, record, or document appertaining or relating 

to any proceedings conducted before any committee or sub- 
424 committee of the said House in respect toany charges against 

Andrew Nylie, one of the justices of the supreme court of the 
District of Columbia, has been at any time under your charge or 
custody as the file clerk of the said House. 

Eleventh interrogatory. State fully and at large anything not 
already disclosed in your testimony that may be of benefit to this 
cause or material to the matters in question therein or to the sub- 
ject of this your examination. 

R. D. HARRIS, 


Alt’y for Def’t Elliott. 


425  Iaterrogatories to be Propounded on Behalf of the Defendant to 
Andrew Wylie. 


First interrogatory. Please state your name and your official posi- 
tion, if any, both now and from the year 1872. 

Second interrogatory. Please state what judicial connection, if 
anv, you had with a certain cause pending, or the 28th day of June, 
1875, in the supreme court of the District of Columbia, entitled 
Charles E. Hovey et al. v. Augustus R. MeDonald et al., and num- 
bered in equity No. 3937. 

Third interrogatory. State whether you knew George N. Riggs, 
the receiver in said cause, and also in the certain cause pending on 
the date and in the eourt last above inquired of, entitled Thomas J. 
Phelps, assignee, vs Augustine R. McDonald e al., and numbered in 
in equity 3910. 

Fourth interrogatory. State what judicial connection, if any, you 
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had with the decree passed ix said cause dismissing the bills therein 
and directing the said George W. Rigys, receiver, to pay over unto 
the defendants in said causes the funds belonging thereto. 
426 Fifth interrogatory. State what steps, if any, were taken by 
the said George W. Riggs, as such receiver, to assure himself 
as to his duty under the directions contained in the said decree. 

Sixth interrogatory. If, in answer to the next preceding interrog- 
atory, you state in substance that on the day of the date of the said 
decrees and before making any payment thereunder the said George 
W. Riggs, as such receiver, appeared in open court before yourself, 
sitting as chancellor thereof, and inquired of you his duty under 
the directions contained in said decrees, state now further by whom, 
upon such appearance, the said George W. Riggs was accompanied 
and what, if any, information or instructions you gave him, and the 
names of the persons, if any, in whose hearing and presence it was 
given. | 

Seventh interrogatory. State whether at the time of such, if any, 
his appearance before you the said George W. Riggs had been fur- 
nished with a copy of the said decrees or either of them, and whether 
the funds belonging to the said causes or either of them had been 
then paid over to the defendants therein by him as such receiver. 

Eighth interrogatory. State when, where, from whom, and under 

what circumstances, if at all, you first learned that the bonds 
427 held by the said receiver in the said causes as funds belong- 

ing thereto were, by or on behalf of Augustine R. McDonald, 
one of the defendants in said causes, sold and delivered to the firm 
of Riggs & Co., whereof the said George W. Riggs was a member. 

Ninth interrogatory. If, in answer to the next preceding inter- 
rogatory, you say you first learned of such sale and delivery of said 
bonds from the mouth of the said George W. Riggs in the course of 
his testimony as witness before any committee of investigation ap- 
pointed by the House of Representatives of the Congress of the 
United States, state now further whether any of the parties to the 
said causes or either of them or any of the counsel therein of any of 
said parties were present during the delivery of the whole of such 
testimony by the said George W. Riggs, and give the name or names 
of such parties or their counsel, if any, so then present. 

Tenth interrogatory. State whether the said George W. Riggs, as 
such witness, was cross-examined on the day of delivery — such his 
testimony, at the conclusion thereof in chiel; and,if so, by whom. — 

Eleventh interrogatory. State whether any of the parties to either 

of the said causes testified before the said committee on the 
428 same day upon which the said George W. Riggs testified as 

a witness before it, and give the name or names of the party 
or parties, if any, that so then testified. 

Twelfth interrogatory. If, in answer to the next preceding inter- 
rogatory, you say that Charles E. Hovey, one of the complainants 
in the said cause, numbered in equity No. 3937, testified as a wit- 
uess before the said committee on the same day upon which the 
said George W. Riggs so testified before said committee, state whrther 
the said Charles E. Hovey, at the conclusion of bis testimony-in- 
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= was then and there cross-examined; and, if so, state further 
y whom. 

Thirteenth interrogatory. If, in answer te any of the precedi 
interrogatories, you shall have said that during the delivery b said 
Riggs of his testimony before said committee the said Charlies E. 
Hovey and one John D. McPherson were continuously present, 
state further how far the said Hovey and the said McPherson were 
distant from the said George W. Riggs during the delivery of his 
testimony. : 

Fourteenth interrogatory. State how far you yourself were distant 
from the said George W. Riggs during such the delivery of his teati- 

mony before the said committee. 
429 Fifteenth interrogatory. State with what degree of distinet- 
ness, or the reverse, you hear- the said testimony of the said 
George W. Riggs as then and their delivered before the said com- 
mittee. 

Sixteenth interrogatory. State whether there is or are now in 
your possession or under your control any writing or writings pur- 
porting to contain or to be a copy of the said testimony delivered 
by the said George W. Riggs on the occasion inquired of above; 
and, if yea, produce the said writing or writings; state where, from 
whom, and under what circumstances you obtained the said writ- 
ing or writings, and annex the same to this your deposition. 

Seventeenth interrogatory. Do vou know of anything concerning 
the matters in question which may tend to the benefit and advan- 
tage of the defendant Elliott? If yea,declare the same fully and at 
large as if particularly interrogated concerning the same. 


R. D. HARRIS, 
Alt’y for Def’t Elliott. 


430 Superior Court, City of New York. 


(CHARLES E. Hovey and Another 
against 
Joun Exuiorr and Others. 


Cross-Interrogatory to be Propounded to Andrew Wylie. 


Annex hereto copies or what purports to be copies of any and all 
testimcny in your possession or under your control taken before 
the investigating committee of Congress before which George W. 
Riggs testified as aforesaid and whose testimony you have been 
asked to annex hereto. 

It is consented that the above cross-interrogatory may be annexed 
to the commission to examine the said Andrew Wylie with the 
same effect as if it had been. originally annexed thereto. 


New York, November 2, 1884. 
THOS. M. WHEELER, 
Plaintiff's Attorney. 


240 THOMAS J. PHELPS, ASSIGNEE, VS. 
431 Superior Court of the City of New York. 
CuarRLes E. Hovey and Wittiam P. Dore, Plaintiffs, 
against 
Joun Extiort, Impleaded, &., Defendant. 


Interrogatories to be Propounded to John H. White, a Witness to be Ex- 
amined on Behalf of the Defendant, John Elliott, in this Action. 


First interrogatory. State your name, age, residence, occupation, 
and your official position, if any. 

Second interrogatory. State what, if any, connection with or em- 
ployment under any officer or employé of the House of Representa- 
tives of the Congress of the United States you had between the first 
day of February and the first day of July, in the year 1876. 

Third interrogatory. State what, if any, knowledge you have of 
any session or sessions held in the year 1876 by any committee 

appointed by the said House to investigate any charges 
432 against Andrew Wylie, one of the justices of the supreme court 
of the District of Columbia. 

Fourth interrogatory. State what personal knowledge, if any, you 
have of the appearance and examination of any witnesses before 
any such committee in the year 1876. ! 

Fifth interrogatory. State whether the examination of such wit- 
nesses before such committee was stenographically or otherwise re- 
ported ; and, if so, state further by whom. 

Sixth interrogatory. If, in answer to the next preceding interrog- 
atory, you state that the testimony of such witnesses before the said 
committee was mainly or partly stenographically reported by your- 
self, state also whether you so reported any testimony delivered be- 
fore the said committee on the fifth day of June, 1876; and, if not, 
state further who, if any one, on that day reported the testimony, if 
any then delivered, before the said committee. 

Seventh interrogatory. State whether you at any time obtained a 
copy of what purported to be a copy of any testimony delivered be- 
fore said committee on the fifth day of June, 1876; and, if so, state 
fully when, where, from whom, with what object, and under what 

circumstances you so obtained such copy. 
433 Eighth interrogatory. State by whom or under whose su- 
pervision and direction the copy you so obtained had been 
prepared and for what purpose it had been made. 

Ninth interrogatory. State how long such copy remained in your 
possession ; what use, if any, you made of it, and what, if anything, 
you did with it afterwards. 

Tenth interrogatory. If you say, in answer to the next preceding 
interrogatory, that you made or caused to — made a copy of such 
copy, state when, where, at whose request, and with what object such 
copy of such copy was made and what person or persons, if any, 
besides yourself made or assisted in making such copy of such copy, 
and how, if at all, was or were such person or persons connected 
with you by employment or business relations in general. 

Eleventh interrogatory. State fully and at large what precaution, 
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if any, was taken by you to ensure the correctness of such copy of 
such copy. 

Twelfth interrogatory. State what disposition, if any, you after- 

wards made of such copy of such copy. 
434 Thirteenth interrogatory. State what, if any mark, sign, 
feature, or other index was borne by such copy of such copy 
to distinguish or identify it. 

Fourteenth interrogatory. Examine carefully the certain writings 
annexed to the depositions given in this cause by Judge Andrew 
Wylie and state whether you have before seen the said writings; 
and, if so, state fully in what manner you are able to identify them ; 
when first and under what circumstances you saw them, whether 
they were at any time in your possession; and, if so, where and 
ei to whom, and under what circumstances you parted with 
thei. 3 

Fifteenth interrogatory. Examine again the said writings and 
state whether they bear, by indorsement or otherwise, any words, 
figures, or letters written in any handwriting with which you are 
familiar; and, if so, state what words, letters, or figures, and when 
and by what hand they were written. 

Sixteenth iuterrogatory. State when, how, and under what cir- 
cumstances, if at all. the said writings came into the possession of 
the said Judge Andrew Wylie. | 

Seventeenth interrogatory. State whether you know the chairman 

of the said committee so appointed to investigate any charges 
435 against said Andrew Wylie; and, if so, state the name of the 
said chairman, the State whereof he was a representative, and 
whether he is now living or dead. 
R. D. HARRIS, 


Attorney for Defendant Elliot. 


It is hereby agreed that any objection to the competency or credi- 
bility of the witnesses examined under the foregoing commission, 
or to the relevancy or substantial competency of any question put 
to them or of an answer given by them, may be made at the trial 
of this cause as if the witness were personally examined, and with- 
out being noted upon the depositions. 

N. Y., November 22, 1884. 

R. D. HARRIS, 


Attorney for Def’t John Elliott. 
THOS. M. WHEELER, 


Plaintiff’s Attorney. 


(Endorsed :) The execution of this commission appears ij certain 
schedules hereunto annexed. J. Holdswroth Gordon, commissioner. 


436 Deposition- of witnesses produced, sworn, and examined the 

29th day of November, in the year one thousand eight 
hundred and eighty-four, at Washington city, District of Colum- 
bia, under and by virtue of a comumission issued out of the su- 
perior court of the city of New York, in a certain cause therein 
31—1588 
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depending and at issue between Charles E. Hovey and William 
P. Dole, plaintiff-,and John Elliott, impleaded, &c., defendant, as 
follows : 


Henry H. Samira, temporarily residing in the city of Washington, 
D. C., age 42 years, journal clerk of the House of Representatives, 
being duly and publicly sworn, pursuant to the directions hereto 
annexed, examined on the part of the defendant, doth depose and 
say as follows: 


To the first interrogatory he saith : 

My name is Henry H. Smith; aged 42 years; journal clerk of the 
House of Representatives, and was such during the first session of 
the 44th Congress of the United States. 

To the second interrogatory he saith: 

It began on the 6th day of December, 1875, and ended on the 
15th day of August, 1876. (The witness read these dates from the 

original manuscript journal of the said session.) 
437 ‘To the third interrogatory he saith: 
In room 55, known and the journal and file room of the 
House of Representatives, in the Capitol building. 

To the fourth interrogatory he saith: 

In the Capitol building, room 55. 

To the fifth interrogatory he saith : 

I ain familiar with it and have access to it. 

To the sixth interrogatory he saith: 

I now produce the volumes—two (2) bound volumes of original 
journal. (The witness produces the two volumes and identifies them 
as such.) 

To the seventh interrogatory he saith: 

I state under the head of memorial and petitions I find the follow- 
ing (witness reads from journal): “ By Mr. Holman: The petition of 
Albert Grant, of Washington city, District of Columbia, for an 
inquiry into the judicial conduct of Hon. Andrew Wylie, an asso- 
ciate justice of the supreme court of the District of Columbia—to the 
Committee on the Judiciary.” 

To the eighth interrogatory he saith : 

I find in the journal of Apri! 22, 1876, under the head of memorials 
and petitions presented and referred, the following (witness reads 

from journal): “By Mr. Holman: The petition of Albert 
438 Grant, preferring additional charges against Andrew Wylie, 

an associate justice of the supreme court of the District of 
Columbia—to the Committee on the Judiciary.” 

To the ninth interrogatory he saith : 

(Witness reads from original journal of Saturday, May 13, 1876 :) 
“Mr. Knott, by unanimous consent, from the Committee on the 
Ju liciary, to which was referred the memorial of Albert Grant, re- 
questing an Investigation into theofficial conduct of Andrew Wylie, 
un associate justice of the supreme court of the District of Columbia, 
reported the same and moved that the Committee on the Judiciary 
be discharged from its further consideration and the subject-matter 
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thereof,and that the same be referred to a special committee; which 
motion was agreed to.” 

To the tenth interrogatory he saith : 

(The witness read from the original journal entry of May 15, 1876 :) 
“The Speaker announced that he had appointed Mr. Warren, Mr. 
Finley, Mr. Le Moyne, Mr. Jere. N. Williams, Mr. Cutler, Mr. Crounse, 
and Mr. Leavenworth members of the select committee upon the 
charges against Andrew Wylie, associate justice of the supreme court 
of the District of Columbia.” __, 

To the eleventh interrogatory he saith : 

(The witness reads from original entry of journal under May 24, 
1876:) “ Mr. Warren, by unanimous consent, submitted the follow- 

ing resolution, which was read, considered, and agreed to, 
439 viz: Resolved, That the special committee to which was re- 

ferred the memorials of Albert Grant be instructed to inquire 
into the official conduct of Andrew Wylie, one of the associate jus- 
tices of the supreme court of the District, and that that committee 
wave authority to send for persons and papers and to examine wit- 
ness under oath.” 

There is a discrepancy apparently as to the description of the 
inemorial between the entries of May 13 and May 24th, 1876. 
The first entry in the journal of May 13th refers to “ The memorial 
of Albert Grant, &ec.;” the entry of May 24th, 1876, refers to “ The 
memorials of Albert Grant, &e.” : 

To the twelfth interrogatory he saith : 

There are no other entries than those referred to. I have exam- 
ined the journal! as to other entries touching this subject or matter 
and find none. 

To the thirteenth interrogatory he saith: 

The name of the chairman of the said special committee to in- 
vestigate the said charges against the said Andrew Wylie was Wil- 
liam Wirt Warren. He was a representative from the State of Massa- 
chusetts, representing the eight congressional district of said State. 
He is not now living. I knew Mr. Warren before his election as 
representative and until his decease. 

To the fourteenth interrogatory he saith : 
440 I can state that the papers, documents, and records of the 
various committees of the House of Representatives of the 
44th Congress are now inthe care and custody of John B. Clark, 
junior clerk of the House of Representatives, and they are in 
the immediate personal custody of the Ferris Finch, file clerk of 


the House of Representatives. 
HENRY H. SMITH. 


. District or Cotumsta, To wit: 


I, J. Holdsworth Gordon, do certify that Henry H. Smith, the 
witness, personally appeared before me on the 29th day of Novem- 
ber, A. D. 1884, at 12 o’clock noon, at the city of Washington, in | 
the District of Columbia, and, after being sworn to testify the truth, 
the whole truth, and nothing but the truth, did depose to the mat- 
ters contained in the foregoing deposition, and did in my presence 


—— didn 
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subscribe the same; and I further certify that I have subscribed r 
my name to each half sheet thereof. 
J. HOLDSWORTH GORDON, 
Commissioner. 


441 Ferris Fincn, temporarily residing in the city of Wash- 

ington, D. C., in charge of the files of the House of Repre- 
sentatives, aged 55 years, being duly and publicly sworn, pursuant 
to the directions hereto annexed, examined on the part of the de- 
fendant, doth depose and say as follows: 


To the first interrogatory he saith: 
My name is Ferris Finch; aged 55 years; residence, temporarily 
in Washington, D. C., in charge of the files of the House of Repre- 
sentatives, and have been in the office about twenty vears. 

To the second interrogatory he saith: 


Well, we have all the original manuscripts that have been pre- 
sented to the House or before its committees, you might say. 
To the third interrogatory he saith: 
All such testimony should properly be in this office and in my 
custody. 
To the fourth interrogatory he saith : 
In fact, they are in my charge. | 
To the fifth interrogatory he saith : 
No; there is no testimony in this office relating to charges against 
Judge Wylie. _ 
442 To the sixth interrogatory he saith : 
No: there is no testimony nor papers concerning the Wylie 
investigation in this office. ! 
To the seventh interrogatory he saith : 
I have carefully and thoroughly examined the files of the House 
from and including the 44th Congress to date, and do not find any 
testimony nor papers regarding the investigation of charges against 
Judge Wylie. * 
To the eighth interrogatory he saith : 
No; there is nothing under my charge belonging to any such 
proceedings. 
To the ninth interrogatory he saith: 
I have carefully examined the files without finding anything. 
Very recently my examination has been made. 
To the tenth interrogatory he saith : 
No papers of any kind or character have ever been under iny 
charge relative to the Wylie investigation. 
To the eleventh interrogatory he saith: a 
The only thing in connection with the investigation of any judge | 
of this District was in relation to Judge Humphreys. 
I know of nothing material to this issue. 
FERRIS FINCH. 


443 Disrricr or CoLumsta, To wit : : 


[, J. Holdsworth Gordon, do certify that Ferris Finch, the witness, wal 
personally appeared before me on the 29th day of November, A. D, 2 
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1884, at 10.30 o’clock a. m., at the city of prercn in the Dis- 
trict of Columbia, and, after being sworn to testify the truth, the 
whole truth, and nothing but the truth, did depose to the matters 
contained in the foregoing deposition, and did in my presence sub- 
scribe the same; and I further certify that I have subscribed my 
name to each half street thereof. 
J. HOLDSWORTH GORDON, 
Commissioner. 


444 ANDREW WYLIE, residing in the city of Washington, D. C., 

a justice of the supreme court of the District of Columbia, in 
his 71st year, being duly and publicly sworn, pursuant to the direc- 
tions hereto annexed, examined on the part of the defendant, doth 
depose and say as follows: 


To the first interrogatory he saith : . 

Andrew Wylie. I am in my 7lst year; residence, Washington 
city. I have been a justice of the supreme court of the District of 
Columbia since the vear 1863, and am still such. 

To the second interrogatory he saith : 

That cause was before me, holding at the time the equity branch 
of the court. 

To the third interrogatory he saith: 

I knew Mr. Riggs as receiver in both cases. 

To the fourth interrogatory he saith : 

I believe that those bills were dismissed by me, holding the equity 
court at the time. J made the order directing Mr. Riggs to pay over 
the fund to MeDonald. 

To the fifth interrogatory he saith: 

The record will show more accurately than [ can now state. My 
recollection is, and [ am very distinct about it, that after the bills 

had been dismissed Mr. Riggs came into court in company 
445 with Mr. McPherson, and they both inquired whether the 

effect of the dismissal of the bill would be to authorize Mr. 
Riggs to pay over the fund to McDonald. I was spoken to on that 
point by both Mr. Riggs and Mr. McPherson. My answer was, in 
substance, that the dismissal of bills put an end to the functions of 
a receiver. 

To the sixth interrogatory he saith: 

That question has been answered in my reply to the next preced- 
ing one, except that others might have — present, and undoubtedly 
were, whose names I do not recall. 

To the seventh interrogatory he saith : 

I don’t know whether Mr. Riggs had been furnished with copies 


of the decree; but he had certainly been informed of their character, 


for he had come to inquire about them. 

I was led to believe that the funds were still in his hands, and 
that he had not obeyed the decrees because he wanted to be informed 
further before he should do so. | : 

To the eighth interrogatory he saith: 

I do not know of ever having heard that the bonds had been sold 
to Mr. Riggs by McDonald until I heard the testimony of McDonald 
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before the committee of Congress—no; I had heard it before that. 
‘I had heard the testimony of George W. Riggs before a committee 
of Congress appointed to investigate my own official conduct 
446 in 1876. That testimony was given on the 5th of June of 
that year. I may have heard a report to that effect prior to 
that time, but I have no distinct recollection of having heard such 
a report. 

I distinctly remember Mr. Riggs’ testimony on that occasion, and 
in that testimony, a copy of which [ hold in my hand, Mr: Riggs 
related to the committee the fact of his purchase of the bonds from 
McDonald and the circumstances attending that purchase. 

To the ninth interrogatory he saith: 

I remember distinctly that both Mr. McPherson and Gen. Hovey 
were there. I stood or I was placed at one end of the room and 
Gen. Hovey was diagonally across, near the other end, and seated 
nearly facing me. 

To the tenth interrogatory he saith : 

Mr. Riggs was cross-examined, or at least interrupted, with ques- 
tions put to him by Mr. McPherson and, I think, by others. I don’t 
remember now who all. 

To the eleventh interrogatory he saith: 

Mr. Hovey and myself testified that day and Mr. Jno. Silden, his 
counsel. No; I think Mr. Silden’s testimony did not relate to that 
transaction—the sale of the bonds—nor do I think Gen. Hovey’s 
did. 

To the twelfth interrogatory he saith: 

I can’t answer that question except by looking at the report of the 

testimony taken on that oceasion, which I now look at. 
447 I remember, and my memory is refreshed by looking at 
the report of Gen. Hovey’- testimony, that he was cross-ex- 
amined by myself on that occasion, but upon other matters than 
the transaction and sale of the bonds; he was interrogated also by 
members of the committee, as well as by Mr. Carpenter and others, 
but not cross-examined. 

To the thirteenth interrogatory he saith: 

The room was a small committee-room, cud every word uttered 
could be heard all over the room. Ido not remember exacily the 
relative position of Mr. Hovey and Mr. McPherson to Mr. Riggs at 
the time, but neither could have been more than twelve or fif- 
teen feet from him. On reflection, I will say 15 or 20 feet (fifteen or 
twenty feet.) 

To the fourteenth interrogatory he saith: 

I don’t remember at all. I know I was in the room and heard 
everything he said. 

To the fifteenth interrogatory he saith : 

Mr. Riggs was in the habit of speaking distinctly. He spoke dis- 
tinctly on that occasion, and in regard to this transaction he spoke 
emphatically —- the sale of the bonds. } 

To the sixteenth interrogatory he saith : 

I hold in my hand the report of the testimony taken before that 
committee on the Oth day of June, 1876. The witnesses were 
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448 Charles E. Hovey, John Selden, and George W. Riggs. This 
testimony was furnished to me by the stenographer, Mr. 

White, in a very short time—perhaps the next day—in a day or 

two, at any rate, after that 

of the commit-ee 

in my possession 

and to be the bes 

ledge, memory 

is an accurate 

timony of those 

I have it in my h 


(Original mutilated and parts not found.—J. A. S., clerk.) 


the interest of any parties to this suit they are welcome to have it 
in the interest of justice. It is of no value to me except in an his- 
torical way. (The report of testimony is hereto annexed, marked 
Exhibit J. H. G. No. 1.) 

To the seventeenth interrogatory he saith: 

Nothing of that kind occurs to me at this time. 

To the cross-interrogatory he saith: 

I have in my hand another piece of. the testimony taken by that 
committee on the 27th of June, 1876. That testimony consists of 
the examination of A. R. McDonald, C. A. Ray, and O. D. Barrett. 
The testimony of Mr. Barrett contains nothing relative to the sub- 

ject of the suit in which I am now giving my deposition, but 

449 = as it is annexed to the depositions of McDonald and Ray in one 

| piece and was part of the testimony taken before the com- 

mittee on one day,I liand it to vou, as requested. (Report of above 
examination hereto annexed, marked Exhibit J. H. G No. 2.) 

There were other depositions taken in the course of that investi- 
gation which are in my possession, but which have no relation at 
all to the matter of this suit. They are voluminous, and for these 
reasons I cannot see how those depositions can be of any use. I 
furnish all I have or that were taken, as I believe, by that commit- 
tee, pertaining to the matter of the suit in which this deposition is 


given. 
ANDREW WYLIE. 
J. HOLDSWORTH GORDON, 


Commissioner. 


District oF Cotumsia, To wit: 


I, J. Holdsworth Gordon, do certify that Andrew Wylie, the wit- 
ness, personally appeared before me on the 29th day of November, 
A. D. 1884, at 7.30 p. m., at the city of Washington, in the District 
of Columbia, and, after being sworn to testify the truth, the whole 

truth, and nothing but the truth, did depose to the matters 
450 contained in the foregoing deposition, und did in my pres- 
ence subscribe the same aud endorsed the exhibits annexed 
thereto; and I further certify that I have subscribed my name to 
each half sheet thereof and to each exhibit. 
J. HOLDSWORTH GORDON, 
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451 No. 4. 
Rec’d, Washington, D. C., June Sth, 1876. 


Special committee to investigate the official conduct of Judge A. 
Wylie. 


Testimony of Chas. E. Hovey, p. 2. 
John Selden, p. 33. 
Geo. W. Riggs, p. 54. 


452 W AsHINGTON, June 5, 1876. 


The CuHarrMAN: We are now ready to proceed with the 
first charge in the specifications. 
Mr. Mullen put in evidence printed copy of the record in the case, 
in the supreme court of the District of Columbia, of— 


No. 3937. 


-Es E. Hovey & Witii1am P. DoLe , 
CuHarves E. Hoy be W D {1s Equity. 
AuGustTINE R. McDonaLtp & WILLIAM WHITE. 


Also printed copy of the record in the case, in the same court, of— 


s - y oe 
OMAS JEFFERSON PHetps, Complainan ; 
THOMAS JEFFER , Complainant, \ine uity. 


v8. - 
AucusTInE R. McDonaLtp & WILLIAM WHITE. No. 3910. 


CuyHarwes E. Hovey sworn and examined. 


By Mr. MULLEN: 


Q. Were you a plaintiff in the case No. 3937, the record of which 
has just been filed? 

A. I was, but would like to state, by permission, preliminarily, 
that this case is not here by my procurement or consent nor that of 

my associate, Mr. Dole. 
453 Q. What is your occupation ? 
A. I am a lawyer. 

Q. You may proceed now to state in your own way, in a few 
words, to the committee what the substance of that case, No. 3937, 
was. . 


(Objected to by Judge Wylie upon the ground that the substance 
of the charge against him before the committee is that of corrupt 
action.) 


The CHarrRMAN (to Mr. Mullen): The committee think that the 
proper way to conduct the examination under that charge would be 
to begin by offering whatever evidence you have that for services 
to the defendants in these causes Judge Wilie received a valuable 
consideration. If you fail to show that, the committee will then 
decide whether you may go into the other facts with the view of 
showing that his decision was so arbitrary and unusual that it nec- 
essarily or naturally follows that there was some outside motive. 
The substance of the charge is the corrupt action. 


a 
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Mr. Mullen stated that one of the parties by whom the facts al- 
luded to are expected to be proved is in Arkansas at the present 
time and another in New York. 

The chairman stated that if the counsel representing the peti- 
tioner would assure the committee that he maces connect with that 

branch of the case the evidence of persons now present in 
454 the committee-room the committee would proceed and hear 
that evidence. 

Mr. Mullen stated that he could connect it; whereupon the exam- 
ination proceeded. 


By the CHAIRMAN: 


Q. State the facts in this case from the time of your connection 
with it down to the passing of the final decree. 

A. Mr. McDona!d, one of the defendants, had a claim before the 
Mixed Commission of British and American Claims for the proceeds 
of certain cotton which he claimed had been destroyed by the 
forces of the United States, and that he was entitled to receive pay 
for it in pursuance of the treaty with England, generally known as 
the Alabama treaty. Mr. Dole and myself were counsel for Mr. 
McDonald in the prosecution of that claim before the mixed com- 
mission. Theclaim was allowed for $197,190in gold. We brought 
suit against McDonald for our fees before the equity court of this 
District. The injunciion was granted against McDonald and one 
William White, who was the assignee of McDonald and, as we 
charged, assignee without consideration. He is a party to this 
suit—one of the defendants. We brought suit against these parties 
for our fees. 


By Mr. Mutien: 


Q. You got an injunction against them, you say, restraining them 
from what? 
A. Restraining them from receiving any part of the award or so 
much of the award as would be enough to pay our fees. - We 
455 had prior to that time filed our contract for fees with the 
British Government or their agents, and the British Govern- 
ment had refused tu pay anybody anything out of that award until 
our fee was settled. ‘They stopped the payment of the whole award. 
Mr. Riggs was appointed receiver by the court to take charge of so 
much of the fund as belonged to us or as we claimed for our fee, but 
the money was not paid to the receiver, the court having no control 
over the British Government or their agents, and the British Gov- 
ernment declined to pay without the consent of Mr. Dole and iny- 
self. Subsequently, by arrangement between the parties by agree- 
ment, which was transferred to writing in the form of a “ consent 
decree,” the parties, Mr. Dole and myself, went to the British lega- 
tion and released them—executed papers authorizing the agent of 
the British Government to pay this money into the hands of the 
receiver of the court. 


32—1588 
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By Judge Wy ir: 


Q. That is not in this record that has been put in evidence, is it? 

A. No,sir; it is not. The consent decree is, however, in it, which 
was the result of our agreement. We therefore, by our act, put the 
money into the supreme court of the District of Columbia. 


By the CHAIRMAN: 


Q. When the decree was made by the court was the court in- 
formed of the fact that you and Mr. Dole had gone to the British 
legation and given your consent to have the money paid ? 
456 A. The court was presented with the consent decree, which 
appears in the printed record, and which I understand is 
filed before the committee. ‘That was presented to the court by the 
attorneysof the three parties in interest, and I understand (although I 
was not present, I was informed by the counsel) that the court recorded 
an endorsement of that decree, and it is signed by my counsel and 
the counsel for the other side. The first knowledge the court had 
that the money was within its power was the presentation in court 
of that consent decree, which embodied our agreement, and that 
was entered up by the chancellor as the decree. That I under- 
stand to be the first knowledge that the chancellor had of the agree- 
ment of the parties, and that is the only way, as I understand, by 
which the money could have got into court. 


By Mr. CARPENTER : 


Q. Was the money paid in before that decree? 
A. No, sir; it was paid in the same day. 
Q. On the decree being passed ? . 
A. On the decree being passed. Mr. Riggs and myself and all 
the parties went over to the legation, and, in pursuance of and in 
consequence of that decree, the money was put into court. That 
decree embodied, as I have said, our agreement or private contract. 
After the money was put into the hands of the receiver of the court 
there were various proceedings had, and, on motion of the defend- 
ants, the original bill was dismissed, with leave to file an 
457 amended bill, which was filed, and that in turn was de- 
murred to, and that demurrer was argued and sustained. 


Judge Wyre: The court bill sustained the demurrer and dis- 
missed the bill; that was done on the 24th of June, 1875. 


The witness here read the consent decree or first decree, which 
put the money into the charge of the court, as follows: 


‘In the Supreme Court of the District of Columbia. In Equity. 


Tuomas J. Puevps, Assignee, 
vs. No. 3910. 
AuGuSTINE R. McDonaLp and WILLIAM WHITE. 


This cause came on to be further heard on this 16th day of Feb- 
ruary, A. D. 1875, and thereupon and upon consideration thereof, 
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and with the consent of the parties to this suit and of Charles E. 

Hovey and William P. Dole, parties complainant in a certain cause 

in equity in this court, numbered 3937, against the same defendants, 

and claiming one-fourth of the award in the proceedings mentioned, 

. is, this 16th day of February, A. D. 1875, ordered, adjudged, and 
ecreed : 

1. That the restraining orders heretofore made in both said causes 
are hereby vacated. : 

2. That the decree made in this cause on the 28th day of Decem- 

ber, A. D. 1874, appointing George W. Riggs, Esq., receover 
458 and granting a provisional injunction, is modified as follows, 

viz: That the defendant William White may receive from 
the agents of the British Government the one-half of the net amount 
of the award in the proceedings mentioned, free and discharged of 
all claims of the plaintiffs in both the causes above mentioned, to 
enable the said defendant to pay the expenses incurred by the de- 
fendant A. R. McDonald in the proseeution of this claim, which sum 
of one-half of said award the court finds to be the reasonable ex- 
penses incident to the prosecution of the said claim by said defend- 
ant A. R. McDonald before said mixed commission (exclusive 
of said claim of Hovey and Dole). 

3. That the remaining half of the net amount of said award shall 
be paid to the said George W. Riggs; and it is ordered, adjudged, 
and decreed that the defendants shall execute all such orders, re- 
ceipts, and acquittances necessary to enable the said George W. Riggs 
to collect the same; and the said George W. Riggs shall hold the 
said half of the said award subject to the claims, liens, and rights of 
the said Charles E. Hovey and William P. Dole and of the plaintiff 
in this cause, to be determined by the further decree of this court in 
this cause and in the cause of said Hovey and Dole, hereinbefore 
mentioned. It is further ordered that said receiver be directed to 
invest the money so placed in his hands in bonds of the United 

States or in 3.65 bonds of the District of Columbia, guaranteed 
459 by the United States, as he may deem best for the interest of 

the parties concerned, and that a copy of this decree be filed 
in the last-mentioned cause. ~ 

By the court: 


A. W. 
We consent to the foregoing decree. 
JOHN D. McPHERSON, 

For Thomas J. Phelps, Assignee. 

ROBERT CHRISTY, 
For A. R. McDonald and Wm. White, Defendants. 

H. H. BLACKBURN, 
Attorney fer Charles E. Hovey and W. P. Dole.” 


By the CoainmMan: There was no evidence of the agreement of 
the parties in the record except that? 

A. Nothing in the record. 

Q. Have you got the original decree here” 

A. No, sir; I had the papers out of court, but took them back to 


Oc me i earn 
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the court this morning. I supposed they would be here in charge 
of the clerk of the court. A true copy of the decree is here. 


By Mr. CARPENTER: 


_Q. Is that the decree from which some lines were erased ? 
A. No, sir; that is the next decree. The next decree, which 
appears at page 32 of the record, was the decree dismissing 
460 =the amended bill. 
Q. On the demurrer ? 
A. On the demurrer. 


By the CHAIRMAN: 


Q. We have not got the decree dismissing the first bill. 

A. That is not in this record. The demurrer to that original bill 
was sustained and the bill distnissed with leave to amend. 

Q. There was a demurrer to that original bill No. 3937? 

A. Yes, sir. 

(. And that demurrer was argued after the money was paid into 
the hands of the receiver? 

A. No; I think that was before the money was paid in. 

@. The decree was after? 

A. The dates are given in these papers. I am not certain about 
it, but I think the demurrer to the original bill was after the money 
was paid into court. Mr. Selden, my attorney, would know better 
than I about that. 

Q. The decree was after the money was paid into the court, any- 
way ? | 

A. Oh, yes; the second decree. The first decree was entered up 
the first day that the money was paid. (To Mr. Riggs:) The second 
decree was subject to the money being paid into court. 


Judge Wy Lie: I suppose the record is the only evidence in re- 
gard to a fact of that sort. 


461 By the CHAIRMAN: 


. What was the date of the original bill, No. 3937 ? 
. October 7 (27), 1874. 
. And what was the date of the consent decree? 
A. February 16th, 1875. 
Q. Now, what was the date of the filing of the amended bill? 
A. April 27, 1875. 
. Have you got the date of the filing of the demurrer to the 
amended bill? 
A. Yes, sir; it was filed May 7th, 1875. 
Q. When was that demurrer decided ? 
A. June 24th, 1875. 


OPO 


By Mr. CARPENTER: 


Q. Was there a general demurrer pending in that same proceeding | 


to that bill at the time this decree was entered ? 
A. Yes; this consent decree is in response to that demurrer. 
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Q. What was the condition of the case at the time that decree 
was entered ? 

A. An answer had been filed by the first attorney of the d *fend- 
ants, Mr. Christy, to the original bill. When Mr. Christy left the 
case and another attorney came in that answer was withdrawn and 
leave asked to demur to the original bill, and that demurrer to the 
original bill was sustained by his honor. 


By Mr. CARPENTER : 


462 Q. What you call the first decree is a mere order modifyin 
the order granting theinjunction. It is not a decree that fol 

lows. Itisan order,is it not, modifying the injunction order. It does 
not adjudicate anything as between the plaintiffs and defendants, 
does it? 

The CHarrRMAN: Do you mean the consent decree ? 

Mr. CARPENTER: I mean the consent decree. 

The CHarrMan: No. 


By Mr. CARPENTER : 


Q. So that that would have been quite proper even if that de- 
murrer had been pending at the time? 

The Witness: Oh, yes; the mere merits of the case were drawn 
out on the amended bill. This is the decree of the court dismissing 
that bill filed on the 24th day of June, 1875. 


“Tn the Supreme Court of the District of Columbia. 


WicuiaM P. Dore, Complainants, 
v8. No. 3937, Equity 
AuausTINE R. McDonatpand WILLIAM WHite, Docket No. 14. 
Defendants. 


This cause came on to be heard upon the demurrer of William 
White, defendant, and upon the demurrer of Augustine R. Me- 
Donald, defendant, to the amended bill of complaint, at this term, 
and was argued by counsel, and thereupon, on consideration thereof, 

it is, this 24th day of June, 1875, ordered, adjudged, and de- 
463 creed as follows, to wit: That the demurrer to the said 

amended bill of complaint be sustained and the bill be dis- 
missed with costs. 

By the court. 

Filed June 24, 1875.” 


By Mr. CARPENTER: 


Q. Is that the decree from which lines were erased ? 

A. Yes. 

Q. Read the lines that Were erased. 

A. They do not appear in the printed record. 

Q. State them, if you know what they were. 

A. Ido not remember the words. The decree is drawn up by 
the counsel, as I suppose (it is not in the handwriting of the judge, 
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at any rate). It proceeds to discharge the receiver as well as to 
dismiss the bill disposing of the funds in the court. _ That is stricken 
out; the lines are erased and the decree amended in the handwrit- 
ing of the chancellor and signed up between the lines. 

Q. Signed above the lines stricken out? 

A. Signed above the lines stricken out. That part of the decree 


is stricken out. 


By Mr. MuLLen: 
Q. (Handing a paper to the witness.) I think those are the lines, 
are they not? 
A. (After looking at paper.) No, sir; I have not exactly the 
form in my mind, but those are not the lines as I recollect 
464 them. After this decree, on the same day, was entered up (I 
was not present, but learned of it within an hour or two), we 
took an appeal, which was entered by the clerk. Four days there- 
after another decree was entered by his honor restoring what was 
stricken out in the first decree, discharging the receiver, and direct- 
ing him to pay the money over to the defendants. That decree is 
in this language: 


“In the Supreme Court of the District of Columbia. 


Toomas J. Puecps, Assignee, &c., ) 


v8. 
AuaGusTINE R. McDonaLp and WILLIAM Wiens 


This cause coming on to be heard upon the motion of the com- 
plainant for an injunction, in accordance with the prayer of the bill, 
to restrain the defendants from collecting from the agent of the 
British Government the amount of the award in favor of the de- 
fendant, A. R. MeDonald, in the proceeding mentioned, it is, this 
28th day of December, 1874, ordered the writ of injunction 
issue to restrain the defendants, Augustine R. McDonald and Wil- 
liam White, and each of them, until the final hearing of this 

cause, from collecting or receiving from the agent of Her 
465 _ Britfannic Majesty, charged with the duty of paying the 

awards of the mixed commission under the treaty be- 
tween the United States and Great Britian, of May 8, 1871, the 
amount of the award of said commission in respect of the claim 
in the cases of Augustine R. McDonald vs. The United States, de- 
cided in the bill of complaint; and the counsel for the defendants 
stating in open court that there is danger that the fund may, if not 
drawn from the hands of the British agent on or before the 31st day 
of December, A. D. 1874, be remitted to England, it is further 
ordered that George W. Riggs be, and he is hereby, appointed re- 
ceiver of this court, with authority to collect and receive from the 
said agent of the British Government the amount payable to the said 
A. R. McDonald and Wm. White and each of them in respect of the 
said award, and to hold the same until and subject to the further 
order of this court. 


By the court: 
A, WYLIE,” 
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By Mr. CARPENTER : 


Q. Was that decree made after your appeal had been made from 
the other decree? 
A. Four days afterwards. 


By Judge WYLIE: 


Q. Had you given any security which would make the appeal 
operate as a supersedeas when you took that appeal ? 
A. No, sir. The twenty days had not elapsed during which, 
under the rule, 1 had the right to give security. I was, how- 
466 ever, arranging the matter. 


Judge Wy.ie: The rule of court allows twenty days within which 
to take an appeal and provides that the appeal shall not operate as 
a supersedeas unless the security is given. 

Mr. Carpenter: Does that mean that it shall be done within the 
twenty days, or that there shall be no supersedeas until it is given ? 

Judge Wy.ie: Our construction is that there shall be no super- 
sedeas until the security is given. 

The CuarrMAN: If there is an appeal made without the security 
accompanying it, you treat it as an appeal without security ? 

Judge Wytie: Yes. Thatisa judicial matter. At any rate, that 
is our construction of it, and always has been. : 

The Witness: From this decree my counsel took an appeal. 


By the CHAIRMAN: 


Q. From this last decree? 
A. From this last decree. 
Q. Was that accompanied by security ? 
A. No, sir. I will state what happened on that occasion. After 
the appeal we supposed that under the rule (which certainly 
467 reads that way) we had twenty days to give bond. We did 
not suppose we should be called upon to give $100,000 bond 
at the instant of the rendering of the decree, and I was taking meas- 
ures to get this bond. My attorney, within the twenty days, made 
the fullowing motion: 


“In the Supreme Court of the District of Columbia. 


Hovey and Dore 
-. No. 3937. In Equity. 
McDona bp et al. 


And now come the complainants and move the court to determine 
by order, to be entered upon the minutes of the cvurt, the amount 
and character of the security to be by them given in order to render 
their appeal taken on the 24th day of June, 1874, from the decree 
passed on the same day in the said cause a supersedeas. 

| HOVEY anp DOLE, 
Per JOHN SELDEN, 
Of Solicitors.” 
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My counsel gave notice to the other side of their intention to 
make that motion as follows: 


“To Messrs. Ray and Stanton, solicitors for defendants: 


Take notice that the above notice will be made in the above 
468 cause on Tuesday next, the 6th instant, at 11 o’clock a. m., 
or so soon thereafter as counsel may be heard. 
JOHN SELDEN, 
Of Solicitors. 
Filed July 1, 1875.” 


In answer to that the following order was entered : 


“In the Supreme Court of the District of Columbia, the 6th Day of 
| July, 1875. 


CHARLES E. Hovey and Witiram P. DoLe 
Us. In Equity. No. 3937. 
AvuGusTINE R. McDona.p et al. 


On consideration of the motion filed in the above-entitled cause 
by the complainants on the Ist day of July, 1875, praying that the 
amount and character of the security to be by them given in order 
to render their appeal taken ou the 24th day of June, 1875, to the 
decree on that day passed in the said cause a supersedeas might be 
determined by the order of this court, it is now, this 6th day of 
July, 1875, by the court ordered that the security to be given by the 
complainants or by one of them be, and the same is hereby, fixed 
in the sum of one hundred dollars, with such surety or sureties as 
any justice of this court may approve; it appearing to the court 
that the fund in controversy has already been paid over to the de- 

fendants, and on consideration of a further motion, made in 
469 open court by the complainants this 6th day of July, 1875, 

praying that the amount and character of the security to be 
by them given in order to render their appeal taken on the 2nd day 
of July, 1875, from the further decree passed in said cause on the 
28th day — June, 1875, a supersedeas may be determined by the 
order of this court, and after argument of such further motion, as 
well by the counsel of complainants as by the counsel of the defend- 
ants, it is now, this 6th day of July, 1875, by the court ordered that 
the said motion be, and the same is hereby, overruled. 

By the court. 

Filed July 12, 1875.” | 


To the first decree, when the bond was fixed at $100,000, security 
was given and approved by the court. To the second decree, where 
the justice overruled the motion to give security, | took occasion to 
give the security in the order provided for anyhow, and there it is, 
according to what appeared in the rules as a form in which to give 
security. 


By Mr. CARPENTER: 
Q. Was this within the twenty days? 
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A. Yes; the case then went up on appeal to the general term and 
the judgments below were overruled. The case is now back before 
the special term for further proceedings. 
470 Q. Where is the fund? 
A. I suppose in the hands of Mr. Riggs. 

Q. He has been authorized to pay it over, though, has he not? 

A. I doubt it. 

Q. The order writes that he has paid it over? 

A. The paper seems to show that, but I am advised that the money 
is still in the hands of Mr. Riggs. 

2 Subject to the order of the court? 

. My counsel advises me so; I do not know where it is. 

Q. Is that your conclusion of law as to Mr. Riggs’ liability, or are 
one b point of fact advised that the money is still in Mr. Riggs’ 
vands? 

A. In point of fact I understand that Mr. Riggs does not hold 
the fund. The fund is paid out. 

Q. Are not the defendants in that case perfectly responsible for 
the amount of your claim ? 

A. The defendant McDonald ought to have money enough to pay 
it, but he is a man of notoriously bad character, and I suppose that 
any judgment against McDonald would not be worth the paper it 
is written on. 

Your judgment would be against McDonald alone? 

. Against McDonald and White. 

Would it be against both of them ? 

. Against both cf them. 

How is White? 

. We do not know that he is worth anything; we suppose 

not. 

471 Q. You say that this case is here without your consent. 
Do you mean by that to say that you are perfectly satisfied 

with the proceeding of Judge Wylie? 

A. By no means. I say that I am prosecuting the case before 
the courts and not before a committee of Congress, and I mean to 
say that I am not prosecuting Judge Wylie, but Mr. McDonald, 
whom I consider the proper party fur me to proceed against. 


>rOrPOPrO 


‘By Mr. MuLLen: 


Q. Did you have any knowledge or notice of the passage of the 
second decree—that is, that of the 28th of June, 1875—before its 
passage, or any notice that the subject-matter was to be taken up 
at all? 

A. None whatever. 


By Mr. Lemoyne: 


2. Were you here? 
. I was in town ; yes, sir. 
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By the CHAIRMAN: 


Q. That was when the decree was passed directing the receiver to 
pay the moneys? 
A. That is the one to which I refer. 
Q. Was there any motion filed for either the second or third de- 
crees ? 
A. ‘No, sir. 
Q. How does it appear that that matter of the third decree came 
before the court; does it appear who was present when that decree 
was made? 
472 A. There is nothing in the record that I have been able to 
discover. I have no knowledge of that matter. 


By Judge Wy ie: 
a. What did you say the amount of the award was by the board ? 
. $197,190. 

Q. It was agreed by all baie that $100,000 of this‘amount should 
be paid over to other parties to defray the expenses? 

A. I have said so—one-half. 

Q. You and Dole claimed, in round numbers, $50,000 of the re-- 
mainder ? 

A. I have so stated. 

@. You and the others would take out of the sum of the $200,000 
(in round numbers) $150,000 for getting the claim through. Was 
not that about the amount of it? 

A. No, sir; that was not the amount of it. 


By Mr. CARPENTER: 


Q. That is adjudged by Judge Wylie there to be a reasonable 
compensation, is it not? 
A. That is the order. 


By Judge WYLIE: 


Q. In the first place, $100,000 was taken out to pay expenses? 

A. And for Mr. McDonald himself. 

Q. And you claimed the half of the balance—$50,000 ? 

A. I claimed one-fourth of the whole, according to my con- 
473 tract, or an amount equal to one-fourth. 
Q. Your contract is upon the face of the record, I suppose ? 

A. Yes, sir. 

Q. T he decree of the court was against you on the face of that 
contract, was it not? 

A. I was not present when that decree was made, and have been 
differently informed about it; at one time I was informed that that 
was the reason, and at another time that anotber was. I don’t know 
what the fact was. 

Q. You were united in that contract with Dole, were you not? 

A. I was, sir. 

Q. What services was Mr. Dole to render ? 

A. Mr. Dole rendered service as consulting attorney with me. 
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Q. Don’t you know that Mr. Dole, at the time that contract pur- 
ports to have been made, was utterly incapable of entering into any 
contract or rendering any service of any kind ? 

A. I know just the reverse of that; I know he was-capable. 

Q. Does your contract specify what amount of services you were 
to render ? 

A. We were retained as attorneys-at-law. 

Q. Does the contract say so on its face ? 

A. It is in the usual form of attorneys’ contracts—taken from the 
printed blank used by us, by Mr. Blackburn, by Mr. Sterling, and 
by Hughes, Denver and Peck, and by twenty attorneys in the city. 

It is a blank contract printed for such purposes, and it is in 
474 the form ordinarily used by a large number of attorneys in 
' presenting claims against the Government, or substantially 

the form. 

Q. Does it not set out that you were to render such services as you 
should deem proper to get the claim through ? ) 

, A. Precisely. I never undertook to do any other as attorney-at- 
aw, 

Q. age not specify what the character of the services was to be? 

A. No, sir. 

Q. Just such services as you might think proper ? 

A. Just such services as it is proper for an attorney-at-law to 
render. . 

Q. It does not say so. 

A. It sets forth that I am attorney-at-law, and I undertook to do 
certain things as attorney-at-law. What the services are can then 
be presumed. The contract is there and it speaks for itself. The in- 
sinuation on the cross-examination is that I was to do what services 
I saw “ fit,” implying that they were not legal services. The very 
services that | was employed to render, and which I did render, 
were to prepare the legal points which appeared in the brief in the 
argument of that case. The facts were prepared by the attorneys 
who took the testimony. I got up the argument upon the law of 
the case—the theories and the precedents that applied. Those special 
legal services were rendered by myself in consultation with my 
friend Mr. Dole. 


475 By Judge WYLIE: 
Q. The case was decided upon the face of the bill? 


Mr. Carpenter: He is speaking about the case before the com- 
mission (to the witness), are you not? 

The Witness: Yes, sir. 

Judge Wy.ie: I am speaking about the contract as set out before 
my court, 

The Witness: Judge Wylie asks whether this contract does not 
set out what services I was to render for the interests of my client. 
Jt does. That is precisely what every lawyer does do. 
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By Judge WYLIE: 


Q. Was Mr. Dole an attorney-at-law ? 

A. Mr. Dole has read law. He was for some time a probate judge 
in Indiana. “He was for six vears a judge of claims in this city, 
being Commissioner of Indian Affairs, whose special duty it was to 
examine the most complicated of claims that can arise before the 
Government. Having performed those duties for six years and 
having read law and been probate judge and acquired that title, he 
had some skill in that business and had been uften consulted by me 
in some very difficult cases. 

Q. The award was made in favor of McDonald, as a British sub- 
ject, under the terms of the treaty of 1871? 

A. Yes, sir. : 
476 Q. The terms of the treaty provided that the funds should 
be distributed by the British Government? ) 

A. No, sir; they do not provide that, but that the funds shall be 
ey the Government of the United States by the Government of 

ier Britannic Majesty. What they do with them is not disclosed. 


Wasurnerton, D. C., June 5, 1876. 


JOHN SELDEN sworn and examined. 


By Mr. MULLEN: 


Q. What is your occupation? 
A. I am a lawyer, sir. 


and Dole against McDonald and White ? 

A. I was, sir. 

Q. For whom were you counsel ? 

A. I was counsel for the complainants in that case. 

Q. State what knowledge, if any, you have of the decrees of the 
24th of June and the 28th of June, 1875, and of the circumstances 
under which they were passed. 

A. I am unable to recall the dates of those decrees; they will be 
best exhibited by the record itself. I remember, however, that an 
original bill filed in that case by another gentleman of the bar had 
upon demurrer been dismissed, and I was employed by General Hovey 
to appear before the court and to endeavor to obtain a reinstatement of 


477 ject he desired, and was given a short time—I think,six days— 

to amend the bill. The bill was accordingly amended and 
a demurrer filed to that bill taking the points of objection against 
the bill, which appear in the demurrer, for we have no general de- 
murrers under our practice. They are all special demurrers, in the 
sense that they indicate particularly the grounds of objection that 
appear to the bill. The demurrer was argued at some length by 
the counsel for the complainants and by those who represented the 
counsel for the defendants, and that demurrer was sustained, and 
the bill, I suppose, ordered to be dismissed. That will, of course, 
appear from the decree. 


Q. Were you the counsel in the case referred to here, of Hovey 


the cause, with liberty toamend the bill. I did obtain the ob- 


| 
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By the CHAIRMAN: 


Q. The first demurrer sets forth the grounds for demurring, and 
among those it states that the bill does not show any particular 
character of services performed by the complainant under the al- 
leged contract. 

A. I had no connection with the case at that stage. 

Q. That was the demurrer filed on the 6th of April, 1875, the an- 
swer being withdrawn by consent. The demurrer was allowed and 
the complainants had leave to amend their bill in six days? 

A. Yes. 

Q. On the 27th of April, 1875, the amended bill was sworn to, 
which is the bill that is given here in extenso, and was, I suppose, 

filed that day. Then there is in the record what I suppose to 
478 bean agreement in blank, after which comes McDonald’s 
demurrer to the record or amended bill. That is signed by 
Mr. Ray as solicitor. At that time were you in the case? 
A. Yes, sir. 


By Mr. Mutien: 


Q. Proceed with your narrative. You had reached a point where 
you were speaking of the decree sustaining the demurrer and dis- 
missing the bill. . 

A. Subsequently to that decree an appeal was taken from the order 
of the judge dismissing the bill. I do not recollect the date at which 
that appeal was taken. I have seen nothing of the papers since I 
have ceased to be connected with the case. In the progress of the 
case (my memory is refreshed upon that point from having heard 
certain portions of the record read here this morning) application 
was made to the court to fix the amount of bond necessary to ren- 
der the appeal a supersedeas. Subsequently to that a decree was 
passed, as I see from the record of the case (and heard otherwise), 
discharging the funds then in the hands of the receiver, and from 
that order an appeal was also taken, and a motion similar in charac- 
ter to the one I have just mentioned made to the court to fix the 
amount necessary to render the appeal from that order a supersedeas. 
After that I ceased to have any connection with the case; not, how- 
ever, from any disagreement between the counsel and myself, or any 

disagreement in our views respecting the merits of the case. 
479 Q. Had you any knowledge or notice whatever prior to 

the passage of the second decree (the one dated on the 28th 
of June, 1873) that the subject-matter was to be brought up in any 
way? 

A. I had no notice of it, sir. 

Q. What is the subject-matter of that decree? 

A. Dismissing the bill and ordering the money to be paid over. 
The first decree is dated 24th of June, 1875, ordering that the de- 
murrer to the amended bill of complaint be sustained and the bill 
dismissed with costs. From that an appeal was taken, and the 
next decree, dated on the 28th of June, discharges the receiver. Of 
that I had no notice whatever. 


/ 
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By Mr. Le Moyxe: 


Q. Were you the attorney that argued the demurrer? 
A. I was, sir. 

Q. Was any one else with you in the matter ? 

A.. No, sir. 


By Mr. Mutien: 


Q. Please look at the 91st rule of the rules of practice of the su- 
preme court of the District of Columbia and state whether that is 
the rule regulating appeals and the taking of supersedeas security. 

A. (After looking.) Yes, sir. 


Mr. CARPENTER: Read the whole rule. 


The rule was read as follows: 


480 “Appeal to General Term. 


91. Upon an appeal to the general term the court shall review 
the order, judgment, or decree appealed from, and affirm, reverse, or 
modify the same, as shall be just. 

No order, judgment, or decree of any of the courts held by a sin- 
gle justice of this court shall be reviewed in the general term, unless 
the appeal be taken and perfected within thirty days after the order, 
judgment, or decree complained of shall have been made or pro- 
nounced. 

No such appeal shall operate as a stay of execution where the 
judgment is for a specific sum of money, unless the appellant, with 
one surety or more, to be approved by the court or one of the jus- 
tices, within twenty days after the judgment or decree, execute and 
file in the cause an undertaking in the following form substan- 
tially: 


In the Supreme Court of the District of Columbia, the — day of 


—, 1sS—. 
A. B., Plaintiff, 
18. At Law. No.—. 
C. D., Defendant. 
The defendant (plaintiff) having appealed to the general term ae 


from the judgment (decree) pronounced against him by the 
481 __ circuit court (in the special term) on the — day of ,18—, 
and , his surety, for themselves and each of them, 
their and each of their heirs, executors, and administrators, appear- = 
ing and submitting to the jurisdiction of the said general term, 
hereby undertake to abide by, perform, and pay its jadgment (de- 
cree), which they agree may be pronounced against each and all of 
them. 
In all other cases of appeal to the general term, except in cases 
in which the {United States is appellant, any justice of the court 
may determine, by order, to be entered upon the minutes of the 
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court, the amount and character of the security to be given, which, 
in all cases, shal] at least be sufficient to cover the costs of the ap- 
peal.” 


The Witness: I said that this was the rule of the court. In re- 
curring to it, it may possibly be that since this decree was entered 
there may have been some revision of these rules; in fact, there was, 
upon the recommendation of the Bar Association, and this particular 
copy which I have may include that revision. 

Q. Was that the rule at that time? 

A. Iam unable to say. My impression is that the rule I have 
read from is the last rule adopted on the subject by the suggestion 
of the Bar Association. 


By Mr. CARPENTER: 


Q. Does it, in respect to that supersedeas, vary from the old 
rule? 
482 A. Not substantially. 

The CHairmMan: Under that I understand the court to 
have held that the application must be filed at the time of appeal, 
and that if the appeal isentered without any accompanying security 
they consider that as all the appeal that can be taken, and that it 
cannot subsequently be perfected, even by filing security. 

Judge Wytie: I did not mean to say that the appeal may be 
prayed at the time the decree is entered, but that the supersedeas 
did not go into operation until the bond was given, and that the 
appeal would not take the case out of the hand of the court. 


By Mr. CARPENTER : 


Q. What is the practice of this Districton that subject—on the 
subject of obtaining a supersedeas ? 

A. I am unable to say what the practice of other gentlemen of 
the bar is on that subject, or what their understanding is. 

Q. How have you obtained a supersedeas ? 

A. I have always understood that within the time allowed for 
filing the bond to operate as a supersedeas no execution could issue 
upon a decree and no order passed upon the case could be enforced. 
Otherwise the practical benefit of ailowing the twenty days would 
be destroyed. At the same time I don’t wish to be understuod as 
professing to express any opinion. As to what the court bas de- 
cided on that subject I know not. 


483 By Judge WYLIE: 


Q. In the course of your connection in this case did any fact 
come to your attention affecting my own personal integrity in re- 
gard to the case ? 

A. No, sir; I had no reason to believe that your motives were 
not as disinterested and honorable as those of a judge ought to be 
in any case. | 

Q. Have you ever known, in all the time of your connection with 
the court, any fact that authorized the formation of such an opinion, 
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or even a conjecture in regard to ‘my own motives as to justice in 
that court? 

A. I have net, sir. | 

Q. What is the general reputation of the court in that respect— 
in regard to its integrity ? 


Objected to by Mr. Carpenter. 


The Coarrman: I think the question is allowable, provided it 
does not include the other judges. 

Judge Wytic: Iam speaking of the court as administered by 
myself, 

‘A. So far as I know that reputation it is certainly as creditable 
to vour integrity as a judge as the most ardent desirers of a proper 
administration of justice could wish. 


By Mr. Le Moyne: 

Q. Did this particular proceeding, in which he failed to give 
notice of entering up a decree, excite any suspicion in your mind ? 
What did you think of it? 

A. I thought it was the duty of the counsel to give notice, and 

not of the Judge. 
484 Q. Did you think it was entirely proper for a judge to en- 
tertain a notice of that question, so vital in its character, with- 
out the counsel giving notice ? 

A. Do you mean “ proper” in a legal sense ? 

Q. Yes; or proper as an administration of affairs of that magni- 
tude? 

A. I certainly did not think and do not think now that the de- 
cision which was rendered in the case could be upheld on legal 
principle. 

By Mr. CARPENTER: 
Q. You did not think it could be? 
A. No, sir. I would not have drawn an appeal deliberately after 


one demurrer had been sustained to the same cause to which a 
second demurrer could also be properly sustained. 


By Mr. MuLLen: 


Q. I understand the question put to you to be this: What was 
your opinion as to the fact of such an important order being passed 
without seeing that the party interested in it on the other side had 
actual. notice that the subject-matter was to be brought up? 

A. I think it would have been proper for the judge to have seen 
that notice was given to the counsel on the other side. 


By Mr. CARPENTER: 
Q. That is perfectly clear, but that is not the question put to you. 


In your opinion was it proper to do that without knowing that such 


notice was given? 
A. I think, as a matter of principle, it ought to have been re- 


quired. 
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485 Mr. CarnpPEeNTER: That is not the question. 
The Wrrness: Well, if you will state the question so that 
I can understand it better I will endeavor to answer it more clearly. 
Q. Was it proper to pass that second order without knowing that 
the opposite party was advised of it? 
hoary Witness: Do you mean “ proper” as a matter of practice, or 
what? 


By Mr. Crounse : 


Q. Did the action of the court excite any question or suspicion in 
your mind, or did vou reconcile it with an ignorance of the practice, 
or did you ascribe it to some motive ? 

A. I thought it was, as a matter of practice, improper for a judge, . 
sitting in a court of chancery, to decide a motion of that magnitude 
e = seeing that notice was given to the counsel on the other 
f side. 

Q. How did you account for it—to what did you ascribe it? 

A. It was very difficult for me to ascribe it to any particular 
motive. I certainly did not ascribe it to any personal impropriet 
on — part of the judge. I think it was a wrong decision and thin 
so still. 


By Mr. CARPENTER : 


a Q. gh Judge Wylie esteemed to be a pretty able chancel- 
: 486 A. Yes, sir. 
Q. Not a man who blunders particularly, is he ? 
. No, sir; not particularly. 
A pretty shrewd, able + PS is he not ? 
. I so regard him. 
. And is not that matter one of the most ordinary of practice in 
a court of equity ? 
. Yes. 
Q. And did you ever hear of an order being modified before in 
that way without notice to the opposite party ? 
A. I think I have, sir. 
Q. At what court? 
A. In all the courts of this District. The practice in that respect 
> is somewhat to be deplored. 
| Q. We are not —- into that, but have you ever known a 
) similar thing to be done in this court of chancery by Judge Wylie? 


Oror 


> 


A. Of orders being passed ? 


_  Q. Of orders being modified in that way after an argument. An 
argument takes place, and an order is made upon it,and in four 
| days afterwards the order is totally changed. 


A. Iam unable at this time to recall any particular case. My 
general recollection is that it has been frequently done. 


By the CHAIRMAN: 
Q. Without inquiry of counsel belonging to the opposite party ? 
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A. Yes, sir. I think I have. Very often the gentlemen 
487 of the bar who go there for an order state to the court, for in- 
stance, that notice has been given to the other side. 


By Mr. CARPENTER: 


Q. As I understand, then, the conclusion from all you say about 
it is that you think the general practice before Judge Wylie is a 
very improper one? 


A. I have not said so. 

Q. You say you think this was improper ? 

A. Yes. 

Q. And you say that the same thing is frequently done ? 
A. Yes. 

Q. Doesn’t that come near making it a very bad practice ? 
A. That may be your inference. 


By Mr. De Morne: 


Q. Is it customary in that court, or any other court of similar 


jurisdiction here, to have an order entered dismissing an appeal on 
demurrer, a final order, and then to have a similar order made a 
few days afterwards, in the same cause, dismissing the demurrer 
again ? 

' A. No, sir; I should think it was unnecessary and uncustomary. 


By Mr: MULLEN: 


Q. Did you ever know of such a thing to be done when, in the 
meantime, an appeal had been preyed ? 
A. No, sir; I don’t think I did. 


By Judge WYLIE: 
Q. Does it not often happen that the court accepts the word 
488 of respectable counsel as to notice having been given to a 


motion ? 
A. Every day. 


By Mr. Le Moyne: 


Q. Who was counsel on the other side in this matter of the de- 
murrer? 
A. Mr. Ray was acting as counsel on that demurrer. 


By the CHAIRMAN: 


Q. It is possible that your answers have not covered every view 
on this matter; if so, state anything that occurs to you. You had 
no formal notice of this motion ? 

A. No, sir; neither formal nor informal. 

Q. You did not know that the motion was to be made or that it 
was made or of the entry of the second decree. Had you at the time 
of the entry of the first decree or at any time subsequent to that said 
anything to Mr. Ray from which he would have the right to infer 
that you would consent to that modification of the order—an order 
discharging the receiver ? 


- 
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A. Nothing. 
A ag you had any conversation upon the subject at all with 
im ? , 
A. None whatever. I should have opposed it if the subject had 
come up. 
Q. If you had been notified you would have opposed that ? 
A. I should have opposed it, sir, with all the energy that I possess. 


489 By Mr. FINiey : 


Q. I desire to ask whether this original order or decree of the 
court sustaining the demurrer to the amended bill was reduced to 
writing and signed by Judge Wylie at the time, or did it remain in 
the open minutes of the clerk of the court. 

A. That I aw. nat able to say, sir. | 

Q. Wasit at any time in its original form signed by Judge Wylie? 

A. I am unable to say. ; 

Q. So you do not know whether the order was drawn up by Judge 
Wylie and signed by him or whether it remained upon the minutes 
of the clerk of the court at the time that this second order was made 
which modified it? 

A. I am unable to say whether the order was signed after the con- 
clusion of the argements upon the demurrer or whether upon some 
subsequent day. I do not remem)er. : 


By Mr. CARPENTER: 
Q. Do you know that any order was signed before the second order 
was made? 
A. I do not know whether it was or not. I do not remember. . 


WasuineTon, D. C., June 5, 1876. 
GreorGE W. Riaes sworn and éxamined. 


By Mr. MULLEN: 


(). Were you the receiver in the cases mentioned here this morn- 

ing of Hovey vs. McDonald and Phelps vs. McDonald ? 
A. I was, sir. 

490 Q. Please state the amount of money, if any, which came 

into your hands as such receiver. 
. I eannot; I do not remember. 
. Approximate it. 
. About $100,000. 
Please state whether the money is now in your hands or not. 
. No, sir. 
. Is any of it there? 
. No, sir. 
Please state under what circumstances it left your hands. 
_ Mr. Ray (the name, I think, of Mr. McDonald’s lawyer) and 
Mr. McDonaid came to my office with two papers from the court, 
which I looked at. These papers were deciding the case, as I under- 
stood, in favor of Mr. McDonald. I read them over and was not 
exactly satisfied with them, and, not being a lawyer, I told Mr. Ray 
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that I wished to have it clearly expressed that the money should be 
paid by me; that the simple dismissal of the decree or whatever it 
was was not, to my non-legal mind, satisfactory. Mr. Macpherson 
was in my office at the time, and I proposed that we should go down 
to the court, the court then being in session, and that I should get : 
an explanation of those papers. I went down with Mr. Macpherson, : 
Mr. McDonald, and his counsel. The court was in session, and after 
a few minutes the matter was brought before Judge Wylie. I re- 

quested an explanation of that decree. The sum of money 
491 ~—_—_was large, and, as I was an officer of the court, I considered r 


that the money should be held subject to the order of the 

court. I wanted that order to be so clear and distinct that there 
should be no misunderstanding or mistake, so I asked Judge Wylie | 
if the meaning of that decree was that the money in my hands, 
which was in bonds, by the way, should be handed over to Mr. Mc- 
Donald, and he said, “ Yes.” Some words then passed between Mr. | 
Macpherson and Judge Wylie, and I understood from the clerk that 
the order was that I should give it up, but that it had not been so 
written. Then they wrote distinctly on the two papers that I should | 
P 


hand over the funds in my hands to Mr. McDonald’s party, and that 
I should be discharged. Upon my asking Judge Wylie whether 
that was an order which justified me in immediately surrendering 
the property he said, “ Yes,” and I handed the bonds over to Mr. 
McDonald. 


By Mr. CARPENTER: | 


Q. Were counsel for the other side there at the time ? 
A. Mr. Macpherson was there. 

Q. Was he counsel ? 
A 


. Not in the Hovey case. There were two papers handed to me. 


By Mr. MuLLen: 


. Have you got those papers? 
A. Yes, sir. 
Mr. Mutien: Please produce them. 


492 The witness produced the papers. The body of the first 
paper reads as follows: 


“In the Supreme Court of the District of Columbia. > 


CHARLES E. Hovey and Wituram P. Doce, 
Complainants, 
v8. 
AuaustTINE R. McDonatp and WILLIAM 
WulteE, Defendants. 


= 3937, Equity 
| Doc. 14. 


‘ 


This cause came on to be heard upon the demurrer of William : 
White, defendant, and upon the demurrer of Augustine R. McDon- 

ald, defendant, to the amended bill of complaint at this term and | 
wus argued by counsel, and thereupon, upon consideration thereof, 
it is ordered, adjudged, and decreed as follows, to wit: That the de- , 
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murrer to the said amended bill of complainant be sustained, and the 
amended bill herein is dismissed at the cost of the plaintiff. 


By the court: : 
A. WYLIE, 
Justice S. C. 
A true copy. 
[SEAL. ] R. J. MEIGS, 
By R. J. MEIGS, Jun., Assist.” 


The Wirness: The clerk stated that the full decree was not written 
in and he wrote the balance in the margin. I understood the clerk 
to say that the original order of the court was that I should give up 
the funds, and Judge Wylie directed him to put it in, which he now 

did in the margin, as follows: 
493 (After the word “sustained” in the body of the order a 
caret mark guides to the margin, upon which is written the 
following :) | 

“ And that the receiver, George W. Riggs, appointed in this cause 
and in Phelps, assignee, vs. McDonald et al., No. 3910, be directed to 
pay the funds belonging to said cause to the said defendants, Mc- 
Donald and White, or order, and thereon said receiver shall be 
discharged.” 7 

The following is a copy of the body of the decree in the other case : 


“In the Supreme Court of the District of Columbia, June 28, 1875. 


Tuomas J. Puecps, Assignee, Complainant, 
v8. No. 3910. In Equity. 
AvuGuSTINE McDonaLp and WILLIAM WRITE, Doc. 14. 
Defendants. 


This cause came on to be heard upon the demurrer of William 
White, defendant, and upon the demurrer of Augustine R. McDon- 
old, defendant, to the bill of complaint at this term and was argued 
by counsel, and thereupon, upon consideration thereof, it is ordered, 
adjudged, and decreed as follows, viz: That the demurrer to the said 
bill of complainant be sustained, and the bill of complainant herein 

is dismissed at the cost of the plaintiff. , 
494 By the court: 
A. WYLIE, . 
Justice 8. C. 
A true copy. 


[ SEAL. ] R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jun., Assist.” 


The Witness: Jn the margin of this last decree the clerk wrote 
the following, to come in after the word “ sustained ”: 
“And that the receiver, George W. Riggs, appointed in this cause 
and in Hovey and Dole vs. McDonald et al., No. 3937, be directed to 
ay the funds belonging to said cause to the said defendants, 
{cDonald and White, or order, and thereon said receiver shall be 
discharged.” 
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By Mr. Mutien: 


Q. You went down to the court with Mr. Macpherson and Mr. 
Ray and got these orders modified, and the clerk passed you back 
these papers with these marginal additions ? 

x beens i into the court myself and spoke to Judge Wylie. Mr. 
alc neaa and Judge Wylie had some conversation about the case, 
which I did not understand, being no lawyer; but I merely asked 
Judge Wylie, for mv own protection, whether it was a positive order 
of the court which I should obey immediately and hand over the 
funds. He said,“ Yes.” Getting that information, I came away. 

Q. Did you ever have any other conversation with Judge Wylie 
about it? 

A. Never. 
495 Q. Outside of the court or in any other way? 

A. No, sir; I never knew anything of the decision; that 
was what took me so by surprise. 

Q. Into whose hands did vou pay the property ? 

A. The hands of Mr. McDonald. 

Q. All of it? 

A. Yes, sir. 

Q. Did you ever know of its going into anybody else’s hands, or 
any part of it? 

A. No, sir. He paid his counsel, however, in my presence—Mr. 
Ray. I do not know how much it was. I supposed it was his fee. 
will explain that the funds in my hands was in bonds. I handed 
the bonds to Mr. McDonald, and he said he was going away and 
asked me if I could sell the bonds for him. My house bought the 
bonds and I gave him a check for the money. 

Q. At that very time? 

A. I have his receipt, dated the 28th of June. 

Q. And out of that he paid his counsel ? 

A. He took part of that in a check on New York, and I saw him 
hand some money to his counsel. 


By the CHAIRMAN: 


Q. Beyond that you know nothing about that? 
A. Nothing. I took no interest, except holding these bonds. It 
was done more for the convenience of the gentlemen than any- 
thing else. I did not even charge them for taking care 


496 of the bonds. I turned the fund over exactly as I re- 


ceived it. 
By Mr. MuLLen: 


Q. At what rate did you buy these bonds ” 

A. I don’t know; but I know I sold them for a good deal more 
than I paid for them. 

Q. You charged no commissions ? 

A. No, sir; [ would not receive the fund on a commission, and [I 
told them so; I told them that if I received it I would invest it. I 
charged nothing except the brokerage for buying the bonds, otve- 
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quarter of one per cent.; that I did not get myself, but my house 
ot it. 

. Q. You say you sold these for a great deal more than you paid 
for them ? 

A. I could not say a great deal more, but it was a very good in- 
vestinent. 

Q. Can you tell whether they sold at the market value at that day 
or not? 
. They did; for the full market value. 
. What was the amount you paid ? 
.” $108,132.68 was the amount of money I paid to Mr. McDonald. 
What was the amount of the face of the bonds? 
. I do not know. 


OPO > 


By Mr. CARPENTER: 
Q. That amount was what you paid to Mr. McDonald for the 
bonds? 
A. Yes. 
497 Q. You cannot tell what you paid for the bonds when you 
bought them ? 
A. No, sir; but that is all shown in my account as receiver. 


By Mr. MuLien: 


Q. This conversation with Judge Wylie took place in the court- 
room you say; was the court open at the time? 

A. Yes. 

Q. And were a number of people there? 

A. Yes. 

Q. Where did the conversation take place? 

A. Mr. Macpherson and I were sitting about as near to the judge 
as I am now,and Mr. Macpherson about the same distance; we 
were together. 

Q. You on the floor and the judge on the beneh ? 

A. I was on the floor and he was sitting in an arm-chair—not up 
on the bench. They were asking him some questions, and I waited 
until they got through. 

Q.° Did you pay a check to Mr. Ray the next day—Mr. McDonald’s 
check ? 

A. Mr. McDonald took some of the amount in money and the rest 
in a check on New York. 

Q. Did you not pay Mr. MeDonald’s check iu favor of Mr. Ray ? 

A. No, sir; I do not think Mr. MeDonald ever had a cent of 
money in my hands. 

Q. Did your house do it? 

A. No, sir; he had no account with us; he took all the 
498 money that very day; I have got his receipt. 


By Judge WYLIE: 


Q. At the time you appeared in court that morning with Mr. 
Macpherson did not Mr. Macpherson represent the opposite side of 
this controversy with Mr. McDonald ? 
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A. I do understood ; I think he told me so. 
Q. He represented the party claiming against McDonald? 
A. He took part in the case. 


Mr. CARPENTER (to Mr. Macpherson): Did you appear that morn- 
ing in the Hovey case ? 
Mr. MacrpHerson: No. 


Mr. CARPENTER (to the witness): Did anybody suggest to you at 
any time that you should not pay the money ? 

A. No, sir; never. 

Q. Mr. Macpherson did not say so? : 

A. Mr. Macpherson said he would not advise me one way or the 
other. 


e . 


By the CHAIRMAN: 


Q. Did Mr. Hovey or Mr. Phelps ever notify you not to pay over 
any money before the time that you went to Judge Wylie? , 
A. No. 
Q. Did you have any notice that you were ordered to pay over 
this money before these orders were brought to you by Mr. Ray and 
Mr. McDonald ? 
499 A. No, sir ; it was all done in a moment. 


By Mr. MULLEN: 


Q. Did not Mr. Macpherson notify you not to pay it over? 
A. No, sir; he seemed to be in doubt as to the propriety of it, 
and I said, “Shall I not obey the order of the court?” He said, 
“T do not know.” ‘There was no notice given to me. 
— Q. What was the occasion of Mr. Maepherson’s being in your 
office at the time Mr. McDonald came there for the money ? 
A. Ido not know. I believe he came up hearing that such a 
paper was out—that such an order had been given to me. 
Q. Did he not go there for the purpose of protesting, and did he 
not protest? 
A. He did not protest, for he went with me to the court. I said, 
“T shall go to the court and get a positive order.” . 
Q. Refresh your recollection. Was not his object in going there 
to object to your paying it? 
A. I do not know his object. He said it was doubtful whether 
Judge Wylie should have issued that order. He went withme. If 
he protested I suppose he would have protested to the judge. 


By Judge WYLIE: 


Q. Do you know of any part of this money being paid to me or 
to my order or which in any way came to my hands? 

A. I never heard of such a thing, sir. Inever heard of anything 
being paid in the case at all. I never suspected or had it hinted to 
me that you had received any of the money. 
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500 J.H.G. No.1. Andrew Wylie. 


At the execution of a commission for the examination of witnesses 
between Charles E. Hovey and William P. Dole, plaintiffs,and John 
Elliott, impleaded, &c., defendant, this exhibit, J. H. G. No. 1, 
and hereto annexed, was produced and shown to Andrew Wylie 
and by him deposed unto and subscribed by him at the time of his 


examination before— 
J. HOLDSWORTH GORDON, 
Commissioner. 


501 Special committee on charges vs. Judge Wylie. 


Testimony of A. R. McMcDonald, 
C. A. Ray, and 
O. W. Barrett. 


June 27, 1876. 


502 Turspay, June 27th, 1876. 
Special committee investigating charges against Judge Wylie. 
A. R. McDona cp. 

By Mr. MULLEN: 


Q. You were a party defendant in the case of Hovey against Me- 
Donald and also in the case of Phelps, assignee, against McDonald 
in the equity court in the District of Columbia? 

A. Yes, sir. 

Q. Please state whether you were in Washington in the month of 
June, 1875, or about the time that the final decrees were made by 
Judge Wylie in those cases. 

A. I expect I was. I think I was here at that time, though I was 
not in the court-house when the decrees were made, though I pre- 
sume I was in the city. 

. You were in Washington at that time? 
I was, sir; in the latter part of June. 
How long were you here? 
. 1 think the decrees were made while I was here. 
How long, though, were you here? 
I was here for a few days. 
How many days? 
I suppose from three days to a week. 
What part of the city did you reside in at that time? 
I took a room in the same house where Judge Ray boarded. 
Q. Under what name did you pass during that time? 
503 A. Under my own name. 
Q. You were not known during that time by the name of 
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Gray ? 
A. No, sir. 
Q. When did you leave Washington ? 
A. As svon as I got my money. 
Q. When was that? 
35—1588 
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A. The day that Mr. Riggs paid it—towards the close of the 
month. 

Q. By which road did you leave the city? 

A. I took a carriage and went out in the country some 9 or 10 
miles in order to cut off all pursuit or interference, and then I took 
the railroad and went on to New York. 

Q. How long had you that carriage in waiting for that purpose ? 

A. It was not in waiting at all. 

Q. What time of the day did you call the carriage ? 

A. My recollection of it is that we were at Mr. Riggs’ bank and 
he demurred, for some reason, about paying the money unless he 
obtained some information from the court. I said, Let us order a 
carriage, then, and go down to the court-room, and you will see 
that the record is exactly as I represent it. We went up there and 
he became satisfied that he was authorized to pay the money, and 
then we drove back to that bank, but I could not say positively 
whether it was the same carriage or not; but it was not ordered in 
the first place, at all events, for the subsequent purpose to which it 

was applied. 
504 Q. As I understand you, you called a carriage before you 
obtained the money ? 

A. Yes, sir. We called a carriage and went to the court-room 
because, of course, we could not get the money until Mr. Riggs 
would pay it. : 

Q. Did you go in a carriage to Mr. Riggs’ bank ? 

A. I think not; but I will not be sure of this, for I might have 
done so. 

Q. Did you demand money from Mr. Riggs prior to the 28th day 
of June, the day he paid it to you? 

A. Not that 1 remember. | 

Q. That demand, then, on the 28th day of June, the day the decree 
was made, was the first demand that you made? 

A. I think so. I do not remember of any other demand. We 
could not obtain the money until the final decree in the Phelps case 
was made. You see, the first case was the Hovey case, and that 
would be subordinate to the other, and we could not touch the fund 
until that matter was decided. 

Q. You think you made no demand until after the passage of the 
decree in the Phelps case? 

A. I do not think we did. 

Q. What hour of the day did you receive that money from 
Riggs ? 

A. I suppose it was towards one or two o’clock in the day ; it was 
after twelve o'clock, [ think, and during the bank hours. 

Q. By what train did you leave the city ? 

A. After leaving in the carriage, as I have stated, I took, 
505 I think, the Potomac road. 
Q. What hour was that”? 
A. It was in the afternoon. 
Q. What hour in the afternoon ? 
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A. I think 1 reached Baltimore about six o’clock. I made haste 
to get away as soon as possible. 

Q. Say did not return to your quarters after receiving the money ? 

A. No, sir. 

Q. Had you your baggage with you when you got the money? 

A. My baggage was very limited. I had very little, but I did not 
have it with me when I went to the bank. I had a small satchel, 
sent on afterwards by express. 

Q. What time did you leave your quarters that morning ? 

A. It was before twelve o’clock. 

Q. How long before 12 o’clock ? 

A. It was after we learned of the decree. 

Q. Did you learn of the decree before you left your quarters? 

A. Yes, sir; but I did not express it. Judge Ray came in, and I 
had been fearful and had some forebodings that we would not get it 
and he laughed at them. [said I had a presentiment that we would 
not have all this good luck, and he has been boring me ever since 
about presentiments. Afterwards he came back to me and I was 
lying on the bed, and he said, You can come now and get your 

money. I did not believe him at first, but found it was true. 
506 Q. What time was that? 
A. That was between 10 and 12 o'clock. 

Q. Then you did not leave your quarters before the court opened ? 

A. Not that I recollect of. I may have been on the street, but 
not on that business. 

Q. After leaving your quarters, did you return to them that day ? 

A. No; I think not. I do not remember that I did. 

Q. You were stopping at Judge Ray’s? | 

A. Yes, sir; but I have forgotten the name of the street and the 
number of the house, although I know where it is. 

Q. Was it in Washington or Georgetown ? 

A. It was in Washington; it is just between this place and the 
court-house. 


Q. Was it his private residence ? 

A. No, sir; we had rooms there. 

Q. Did you go there under the name of McDonald ? 
A. Yes, sir. 

Q. And you were not known as Gray while there? 
A. No, sir. 

(. Were you never known as Gray while there? 

A. No, sir. 

Q 


. Were you in the habit of going about publicly in the streets in 
the ordinary way ? 

A. No, sir; I went about very little. 

Q. In other words, you were lying hid ? 

A. No, sir; not exactly hid. 
507 Q. How long before that time had it been since you were 
in Washington ? 

A. I had not been before that more than once since the previous 
April. 

Q. When was that once? 
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A. On reflection I am not certain whether 1 ever came once or 
not. I won’t be sure of it. I might have been, but I have no dis- 
tinct recollection of the matter. 

Q. Where were you generally during the interval from April up 
to June? 

A. I was most of the time in Brooklyn, N. Y. 

Q. Would not, then, a visit from Brooklyn to Washington have 
been likely to make an impression upon your memory? 

A. It would be likely. At the time I answered your question I 
was under the impression that I had been here, but, as I say, I will 
not be positive about this. 

Q. You have no distinct recollection, then ? 

A. No, sir. 

Q. You do not remember what time you were here or what you 
did if you had been here at that time? 

A. No, sir; the probability is that I had not been here, but, as I 
say, I will not be positive about this. 

Q. What amount of money did Mr. Riggs pay you? 

A. I think one hundred and three thousand, seven or eight 
hundred dollars. 

Q. At the time of your application was this fund in money or in 
bonds? 

A. It was in bonds. 

Q. What class of bonds? 
508 A. I think they were what they called District bonds, 
principally. 

Q. Were they the 3.65 bonds ” 

A. I think so, though I had never seen them, but that is my 
recollection. I sold them to Mr. Riggs just after the decree was 
made without examining them. 

Q. At what rate did you sell them ? 

A. I cannot tell you now, but it was more than they had paid for 
them. It left the interest on the money invested in them from the 
time they were purchased and left $150.00, I think, of profit on the 
investment. 

Q. You say the amount was about $103,000? 

A. That is the amount that remained after paying my attorney. 

Q. That, then, is the nett amount that you received ? 

A. Yes, sir. 

Q. You paid your attorney how much? 

A. I paid him five per cent. of the money obtained from the re- 
ceiver. I had previously paid him $1,000.00. The gross amount 
received was $108,000.00 or about that amount. Of course I have 
not the accurate figures and speak only from memory. 

Q. You paid your attorney 5% of that amount—$108,000.00 ? 

A. Yes, sir; I paid him 5% or directed Mr. Riggs to give him a 
check for that amount. I think some $4,400 or $4,500. 

Q. Is that all you ever paid to Ray as your counsel ? 

A. No, sir; he has been my counsel in many cases. 

Q. In what other cases was he your counsel ? 
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509 A. They were cases that have no connection with this 
matter, and it would take me a long time to answer. 

The CHarrnman: Why is it of consequence in this connection ? 

By Mr. Mutten: The witness testifies that he paid other amounts 
of money to Mr. Ray. Nof it is really important to know whether 
or not these amounts were paid as stated, but the inquiry does 
not ~ oat to go into matters that are not properly a part of this 
record. 

The CuHairMan: I do not want this examination to run on into 
a great many details, involving inquiry into the relations between 
McDonald and Ray, unless it bears upon the point before the com- 
inittee, and, as this question appears to have no relevancy in that 
connection, I cannot understand the object in asking it. 

By Mr. Mutien: As I understand, the witness declines to answer 
the question. | 

The CHarrMAN: No; I decline to let the witness answer it. 

By Mr. Muttex: Was Mr. Ray your counsel in other matters 
about that time, in June, 1875? 

A. Yes, sir; he is my counsel in matters that have arisen 
510 since that time. 
; Q. Did you pay any fees in other matters about that 
time? 

A. No, sir; not about that time, and not for some months 
afterwards. ) 

Q. Did you, after leaving Washington, send to Mr. Ray or any 
other person for him, or send through his hands to other persons, 
any sum of money other than these that you have stated ? 

A. No, sir; I never sent a dollar, and never dreamed of it. 

Q. Then the whole suin that you paid Ray is the $1,000 that you 
paid him some months prior to this matter and then 5% of the 
money you received from Riggs? 

A. If vou desire me to give every little detail it will be impossible 
for me to do so without reference to my papers. I paid him some 
two hundred dollars some 4 months before that, and I think I let 
him have sume $200.00 or $300.00 at the beginning of the cases, 
but there was no considerable amount paid him except that stated. 

Q. What was the aggregate of all the sums you paid him ? 

A. I think at the time I made that agreement at Riggs’ my recol- 
lection is that he said something—that I was forgetting, I think, 
some $600.00 that he had received in various sums, and he said, 
“ Don’t you intend to allow me any fee in the Phe-ps case?” Cer- 
tainly, I said I did, but these things can be adjusted afterwards. 
Whenever Judge Ray would write me that he needed money I 
always sent him a little. 

: ' Q. This 5% that you have mentioned did not cover his 
511 services in the Phelps case also, did it? 
A. Yes, sir; that covered the expenses of both cases. 

Q. Did you not afterwards send to Ray two drafts from the city 
of New York? | 

The Wityess: For what amount? 
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Mr. Mutten: For $2,000 at one time, and for $1,600 or $1,700 at 
another. 

A. No, sir. 

Q. Did you send him any drafts at all? 

A. Months afterwards I sent him money on other business. 

Q. What amount? 

. I could not tell you, but no weanenion like those vou have 

Stan 

Q. Was it not a similar amount ? 

A. No, sir; it was a very much smaller amount. 

Q. Do you ‘know ©. C. Wengel ? 

A. Yes, sir. | 

Q. Had you at that time any business connection with him ? 

The Witness: In what regard ? 

Q. In any regard. 

The Wrrxess: What time? 

Q. During the period from May to August, 1875? 

A. I had sold out my business in Louisville, Kentucky, to Mr. 
Wengel. 

Q. Where does he reside ? 

A. He went to Louisville to take charge of the business, and his 

family are now moving there. 
512 Q. When did you sell out to him? 
A. About a year ago last May. 

Q. Where did he reside at the time you sold out to him? 

A. His contemplated residence, I suppose, was where he intended 
to do business. His family were living at that time in Brooklyn. 

Q. Was he there himself during the summer of 1875? 

A. I think so; I think he was there about that time. 

Q. Do you know of any business connection between Wengel and 
Ray ? 

A. No, sir. 

Q. Was not Mr. Wengel an intermediary between you and Mr. 
Ray in any transaction ? 

A. No, sir. 

Q. When you brought this money away ‘with you, you went im- 
mediately to Brooklyn ? 


. I went to New York. 
Was the money deposited there ? 
. No, sir. 
. Was it turned over to Wengel ? 
No, sir. 
You say you did not deposit it in any bank ? 
. No, sir. 


What became of it? 

It was given to J. B. Stevenson. 

Who is J. B. Stevenson ? 

. He isa friend of mine. 

tesiding in New York? 

. In Moutreal, Canada. 

. At the time this payment was made and you went to New 
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York were the funds left at any time with Wengel and by him de- 
ag or were any of the funds left with him? 


. No, sir. 
Q. When was the first money paid you out of that claim ? 
513 The Witness: Which claim do you mean? 


Q. That against the British Government. Did you not re- 

ceive some money prior to this? 

A. Yes, sir. 

Q. Did any of that first payment go into Wengel’s hands ? 

A. Yes, sir; some of it. 

Q. To what extent? 

A. I could not say without looking at the accounts. 

Q.. Well, how large a sum ; can’t you approximate it? 

A. There was a good deal of it in his hands. 


By the CHAIRMAN: 


Q. When was this? ; 
A. It was six months prior to the later transaction in which Mr. 
Ray was paid. 


By Mr. MuLLen: 


Q. That was the time that what was called here the pene de- 
cree was passed, by which the money was paid and a part of it went 
to the receiver, Mr. Riggs ? 

A. Yes, sir. 


By the CHAIRMAN: 


Q. And the balance you received yourself at that time? 
A. Yes, sir; I received a portion of it in order to pay the ex- 
penses connected with it. | 


By Mr. MuLien: 


Q. Had Wengel any part in this litigation or any interest in the 
claim ? 
A. No, sir. 
Q. In what bank did Wengel keep his account and deposit this 
money ? 
A. [ could not say. 
Q. Do you not know in what bank he kept his account in New 
York? | 
A. No, sir. 
514 Q. In all your money transactions did you not draw a check 
on him? 
A. I have no recollection of having done so. 
Q. Did you receive the money aeek from Wengel that you had 
left with him? 
A. Yes, sir. 
2 Iu what form ? 
He paid me a part in money and a part in commercial paper, 
ws notes of his customers. 
Q. But not by a check on any of the banks? 
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A. I could not tell. 
HE Q. Are you prepared to say that there was no bank intermediary 
mai between you and Wengel in that settlement? 
aa Q. I think he gave me a check on some bank in Louisville for a 
very small amount. 
Do you know Judge Wylie? ! 
. No, sir; I never saw him but once, and that wason the bench. 
. You say that you saw him in court once? 
Yes, sir. 
And you never saw him on any other occasion ? 
| No, sir. 
i) Q. Was there a man named Robertson who was your agent here 
| attending to your business in the spring or summer of 1875? 
A. There was a man by that name, but I never regarded him as 
an agent of mine. 
Q. Do you know of such a man here, who claimed to be or was 
acting as your agent? 
A. No, sir. 
The Witness: Do you mean in the spring of 1875, acting as my 
- agent? 


POPOPO 


Q. At any time? 
515 A. There was a man of that name in Arkansas, who was 
employed by my attorneys down there to represent me in the 

progress of the case, in preparing evidence, &c., but he was emploved 
by the attorneys and not by myself; was their agent and not mine. 

Q. Was he interested in this litigation ? 

A. He was interested to this extent, that he sued for his services. 

Q. Whom did he sue? : 

A. He sued me. 

Q. When? 

A. In the autumn of 1874. 

Q. Where did he sue you? 

A. Here in this District. 

Q. Did he receive any portion of the fund after it was paid to you 
by Riggs? 

A. Yes, sir. 

Q. And his connection with you was that he was an agent for the 
attorneys who had been employed down in the Southwest ? 

A. Yes, sir; so I regarded it, and he regarded himself as my 
agent. | 
Q. He was here during the spring or early summer of 1875, was 
1e not? 

A. He was here in the winter of 1875. 

Q. Do you mean the winter of 1874-5? 

A. Yes, sir; I don’t think I ever saw him after March. 
516 Q. Did you ever have any conversation with him as to the 
manner in which you were going to carry on your litigation 

here to bring it to a successful issue ? 

A. I don’t remember of any. 

Q. Did you, at any time pending your litigation before the su- 
preme court of the District of Columbia, tell Robertson these words, 
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or words to this effect : That you despaired of success in the legitimate 
way, and that you believed your only hope of success was in reach- 
ing the bench? , 

A. Never, sir; I never in my life have said or thought of such a 
thing ; never dreamed of it. 
a Q. Never in those words or any other words of similar import? 

A. No, sir; not in any form of language that could possibly be 
ve to convey such an idea. I never had a thought of that 

ind. 

Q. You say, emphatically, that you never used any such lan- 
‘guage? 

A. Yes, sir; I never used any words that could be distorted by 
any person into such language. I never had such an idea. 


By the CHAIRMAN : 


Q. Did you employ all the money you received as you have said, 
first, to pay Ray the. balance of his percentage, and, secondly, for 
your own benefit, handed the remainder to Stevenson ? 

A. Yes, sir. | 
£17 Q. How long did it remain in his hands? 

A. Some of it isin his hands yet. 

Q. How long did the bulk of it remain in his hands? 

A. He has been managing it for me ever since. 

Q. What is his business ? 

A. He is a broker. 

Q. You stated that you had never seen Judge Wylie except once, 
and then upon the bench. 

A. Yes, sir; but I think, if I remember right, I have seen him 
twice upon the bench. 

Q. But never anywhere else ? 

A. Never, sir; I don’t know him or he me. I don’t know any of 
his friends, and none of his friends know me. 

Q. Did you ever have any conversation with him in regard to 
your cases ? 

A. Never, sir. | 

Q. Did you ever get anybody else to see him for you, or give any- 
body directions to go to him outside of the ordinary business trans- 
actions with your attorneys before his court ? 

A. Certainly not. 
| Q. You never talked with anybody, or procured the same to be 
done by counsel, with reference to any attempt to have any influence 
or effect upon the court outside of the ligitimate mode of conduct- 
ing cases before the court? 

A. No, sir; never, in any way. 

Q. You never suggested that such a course should be pur- 

sued ? 
518 A. No, sir. ‘ 

Q. And you had no intercourse, directly or indirectly, in 
person or by attorney, with the court outside of your legal relations 
to it? 

A. No, sir; in no way, shape, or form, 
36—1588 
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By Mr. Mctcen: 


. Did you pay fees to any other attorney besides Ray? 

. I paid Christy. 

Did you pay anybody else except those two? 

. No, sir; I think not. 

. What sum did you pay Robertson? 

. I don’t think that concerns this case at all. I would rather 
not answer, as it has no reference to this matter. 


>rOPO PO 


By the CHAIRMAN: 


Q. When did you pay Robertson ? 

A. Six months or more before this other transaction with Ray. 

Q. Where was he paid? 

A. Here in this city, in the office -of the British embossy. My , 
objection to answering this question is that I perceive the entire drift 
of this examination is in the interest of Hovey, to find out where 
my property is and get judgment against it. 

Mr. Mutien: That is not true. 

The Witness: Pardon me, then, for assuming it to be a 

fact. 
519 By the CHAIRMAN: The money paid Robertson could not 
be reached by Hovey. 

Q. What did you pay Robertson ? 

A. [ could not say exactly what amount he was individually en- 
titled to, as he had to make settlements with other attorneys and 
various parties there out of what I paid him, and in order to avoid 
any ill feeling that might arise towards him on that account I prom- 
ised him that I would never state the sum I paid him, and that he 
could make his own settlements with those other parties. 


By Mr. Mutien: 


Q. What is the whole amount of money that passed into his 
hands? 

A. If the chairman decides that I must answer the question I 
will, of course, do so, but it would be an injustice to Robertson to do 
so,and would be the means of creating ill feeling against him 
amongst those people down there; besides, it can have no bearing 
in this case. | 

A. This money was paid more than a year ago, was it not ? 

A. Yes, sir. : 

- The CHairMAN: As the case stands now I cannot see what mate- 
riality there is in this testimony. 

(To the witness:) Did you pay Robertson a large sum of money ? 

A. Well, he did not think so, though I thought it was. I will say 
candidly that I paid him $16,000 and he had to pay some $3,000 of 

attorneys’ expenses. He paid a number of attorneys down 
520 there. I had some delicacy in making that statemen_ for 
several reasons, as I have said. 

Q. He collected the evidence down there for you? 

A. I don’t know that he collected the evidence, but he managed 
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the affair and selected the attorneys in the case and retained them, 
as he was familiar there, while I was a stranger. 

Q. What were these attorneys to do? 

A. To take testimony. This they did for a period covering some 
six months. 

Q. How many attorneys had you ? 

A. I had thirty, I think, in the case altogether. 


By Mr. MuLien: 


Q. Were you present at the argument of the cases of Hovey and 
Phelps against you ? 

A. I think not, sir. 

Q. You do not know how iong before the decision of the cases the 
argument was had ? 

A. No, sir. 


CHaARLes A. Ray sworn and examined. 


By Mr. MuLLEN: 


Q. You were counsel for the defendant in the case of Hovey vs. 
McDonald and in the case of Phelps vs. McDonald ? 

A. Yes, sir. 

Q. Were you present at the argument in those cases, and did you 
participate in them ? | 

A. I made the argument. 

Q. When did that argument take place ? 

A. I could not speak with any certainty as to the time; 

521 I think a week or two, or possibly two weeks before the de- 

cisions. My impression is that the Phelps case was argued 

first and held over, no decision being made in it until the argument 
of the Hovey case. 

Q. These cases, then, were argued separately ? 

A. I think so. I think Mr. Stanton participated in the Hovey 
case and argued it with meas representing the creditors in that case. 

Q. When, where, and how did you first hear of the decisions in 
those cases? 

A. In the court when they were announced. 

Q. What date was that ? 

A. The record will show; I could not state positively. The last 
decision in the Phelps case was the same day that the money was 
drawn from the receiver, and the decision in the other case was some 
days earlier. 

Q. Were the opinions read openly in the court ? 

A. The opinions were announced by the court in open court in 
both cases. 

Q. Was the opinion read ? : 

A. Possibly there may have been a memorandum in writing, but 
the decision was mostly verbal, setting — both the facts of the case 
and rulings on points of law. 

Q. Were counsel for both cases present? 

A. In the last case they were not. Judge Wylie waited an hour 
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for counsel to appear, and I am not certain but that one of them did 
come in during the time that the opinion was being delivered. 
522 I know that after Judge Wylie got through reading the de- 
cision in another case that I got up and asked him if we 
might then expect him to make a decision in the Phelps case, or 
when that decision would be announced, and he replied that he was 
waiting for the counsel in the case to come in, and he did wait an 
hour. After that I called his attention to it again and requested 
that the ruling be made. 
Q. At what hour of the day was that? 
A. It was about noon. , 
Q. Do you know whether it was before or after noon ? 
_A. I think it was before. If I could remember whether the court 
met at ten or eleven o'clock I would be able to answer the question. 


By Judge WYLIE: 


Q. What time of the year was that? 

A. It was June or July, I think. 

Judge Wye: I always have opened the court at ten o’clock at 
this time of the year. 

The Witness: Then the decision was rendered before twelve. 

Q. Was Mr. McDonald in court at this time ? 

A. No, sir. ) 

Q. Had you any reason to expect the decision on that day ? 

A. Just this—that a little while before I had asked in open court 
when a decision might be expected, as I was anxious to leave the 
city to take my family down to Fortress Monroe. Judge Wylie said 

that he would be ready, perhaps, in the early part of next 
523 week, and for that reason I did not expect a decision. 
A, After the hearing of this decision announced in open 
court where did you go? 

A. I went immediately to McKnight’s, on Third street, where I 
was boarding and where McDonald had rooms, and I got him to go 
with me in a carriage (I think I got the carriage on the street before 
I went to his room), and we went to the bank and met Mr. McPher- 
son there, who was present when we made the demand on Mr. Riggs 
for the money. Mr. Riggs seemed unwilling to let the money go 
without a special order, Judge Wylie’s order being to the effect that 
the sustaining of the demurrer dissolved the receivership, but my 
impression is that I had gone to the bank without this special order. 
When I found that Mr. Riggs objected to paying the money I sug- 
gested that we should all get into the carriage and go down to the 
court, which was done, and the order was made. Mr. McPherson, 
who was present, objected to the order, and asked that sixty days 
be allowed him to file an appeal bond, and Judge Wylie told him 
that he might take it, but that he didn’t suppose—or rather that he 
thought I didn’t look as if I would wait sixty days. 


By the CHAIRMAN: 


Q. What did he say? 
A. Judge Wylie remarked to McPherson that he did not believe 
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that we would wait sixty days for our money, but that he might file 
his appeal. 

By Mr. Mutten: Does the rule of the court contemplete 
524 sixty days or twenty days for preparing an appeal bond ? 

A. Mr. McPherson asked for sixty days for that tegen 

Q. Was an additional order passed at that time in the case of 
Hovey vs. McDonald ? 

A. I drew up the decree in that case myself,and this order was 
in it sustaining the demurrer and directing the receiver to pay over 
the bonds. I had asked the samé order in the Hovey case, but Jud 
Wylie remarked that it would be necessary to wait until after 
cecision in the Phelps case before that order could be granted. This 
order then was given in the decision of the Phelps case, and there 
was a note that this was to apply to the other case, and the order 
was applied to both cases. 1 don’t know whether the clerk wrote a 
separate decree in each case or not. I wrote the decree in the Phelps 
case, which was filed in both cases. 

Q. You prepared this additional order which had been stricken 
out of the Hovey case? 

A. Yes, sir; I put it all in the Phelps case. The decree in the 
Phelps case covered both cases. 

Q. Did Judge Wylie sign the decree in the Phelps case in the 
manner in which it had been prepared by you ? 

A. I think the judge drew his pen through portions of the order 
and interlined himself some words. 

Q. Was that before you had gone to Mr. Riggs? 

A, My impression is that it was when we had come back 
525 from Riggs’ in order to satisfy him of the decision in the case, 
but I am not positive of that. 

Q. What time did you get the money from Riggs? 

A. It was immediately after the decision was rendered. 

Q. What did you receive? 

A. I received for my services 5 per cent. of the amount of the 
award, less $1,000 that I had received in two drafts on Mr. White, 
of Cincinnati, which amount was really in the nature of a loan. 


By the CHAIRMAN: 


Q. Did you receive the 5 per cent. all in one sum or in separate 
payments ? 

A. I did receive the $1,000 before that, but I received the addi- 
tional $4,600, I think, in one sum. 


By Mr. MULLEN: 


Q. Did you receive any sum from him before that? 

A. Not for that purpose. 

Q. Have you received since that any sums from him? 

A. Not on either of these cases, but I have received money from 
him for other services. 

Q. What is the whole amount that you received in connection 
with the case? 

A. Just 5 per cent. of the whole. 
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Q. Did you receive anv money shortly afterwards from McDonald, 
directly or indirectly ? 

A. 1 am not sure, but think I received a draft for $1,000 for John 
W. Robertson. 

Q. When was that? 

A. I could not give the date without reference to the books. 
526 Q. Can vou form any idea of how long afterwards? 
A. No, sir. 

Q. Had it any connection with this business? 

A. No, sir. 

Q. That is the amount that McDouald refers to in his testimony ? 

A. I presume s0, sir. 

Q. This payment was made subsequent to the decision in the case 
of Hovey? 

A. I cannot say about that. I think that was made in the spring. 

Q. Did you ever tell anybody that you had received $10,000 for 
your services in this case? 

A. I don’t know that I ever did. I may have done so to some 
person who was impertinent enough to ask the question, but I don’t 
remember. Lawyers are not in the habit of giving the amount of 
their fees to any person who chooses to ask the question; at all 
events, I am not. 

Q. Did you ever receive from a bank in Brooklyn drafts, one, 
say, for $2,000 and another for sixteen or seventeen hundred dollars— 
either drafts or checks? 

A. No, sir. 

Q. You don’t remember of ever having received them ? 

A. No, sir. : 

Q. Did you ever receive such drafts or show them to anybody 
with the remark that they came from McDonald ? 

A. I don’t remember. If I did it was a very recent transaction. 

Q. How recent? 
527 A. Within the last two or three months. 

Q. But you did not receive any shortly after the return of 
McDonald to New York? 

A. Not for myself. If I did receive any it was for disbursement. 

Q. For what disbursement ? 

A. On account of some other parties that I made settlement with 
for him; quite a number of parties. [ made a settlement last sum- 
mer for him at Gettysburg with some of these parties from Arkansas, 
men who claimed to have rendered service to McDonald. 

Q. I thought these were all settled by Robertson. 

A. No, sir; he did not settle all of them. Mr. Murphy was to 
seftle some and Mr. Robertson was to settle others, but he failed to 
settle with some of them, and they followed ime to Gettysburg. 

Q. Was McDonald at Gettysburg ? 

A. No, sir. 

Q. Did you settle with anybody here in Washington ? 

A. No, sir. 

Q. Was money sent you for that purpose here ? 

A. No, sir; not that — remember. 
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Q. Are you positive that money was sent you after these decisions 
to settle with anybody ? 

A. No, sir; I am not positive about it. There was, however, I 
think, a draft sent to me at Gettysburg. 

Q. What was the whole amount of money disbursed by you out- 

side of your fees? 
528 A. I could not state the amount; I don’t remember. 
Q. Can you state within a thousand dollars of it? 

A. There was the Peterkin matter, which was settled at Gettys- 
burg, and possibly the $1,000 went to Robertson, but, as I have 
stated, I don’t remember. 

‘Q. What was the amount of the Peterkin matter? 

A. I think $1,250. 

Q. Then the expenditure of $1,250 to Peterkin and $1,000 for 
Robertson were all the moneys that have passed through vour hands 
except your own fees ? 

A. If there were any other sums I do not remember them. 

Q. You did not show those drafts to anybody and say that they 
came from McDonald, and that they were a part of your fees? 

A. If there were any drafts of that kind they were a part of my 
fees, certainly. 

Q. You cannot say that they were received subsequent to this 
decision ? 

A. My impression is that it was a long time subsequent to this 
decision ; Robertson’s $1,000, if I paid it, was before, but whether it 
went through my hands or not I don’t remember. 

Q. How soon after the payment of this money by Riggs did you 
receive your first fee for services outside of those two cases? 

A. It was some time afterwards. 

Q. How long afterwards? 

A. I presume it was in the fall some time. 
529 Q. How late in the fall? 

A. It was after my return from Gettysburg; I think he 
may. have sent a small draft to me while I was there. 

Q. When did you return from Gettysburg ? 

A. In September. 

Q. When did you go there? 

A. In August. | 

Q. Did you ever have any conversation with Judge Wylie except 
the open argument in court in these cases in reference to them ? 

. No, sir. 

. You never conversed with him about the cases ? 

A. No, sir. 

Q. Nor the merits of the cases ? 
A. No, sir. 


Q. How long was McDonald in the city prior to the time that that 
money was received from Riggs? 

A. It was inside of a week. 

Q. He had a room at the house you were stopping at? 

A. Yes, sir. 

Q. What name was he known by? 


O > 


* . , 
% . ee “3 Pe j P x 
SR TO age eT EL ae Ne eae es So ee 
% * ay nea o 4 Pe ees “* he  - . 
fs 


288 THOMAS J. PHELPS, ASSIGNEE, VS. 


A. By his own name—McDonald. 

Q. Did he not go by any other name at that time? 
A. No, sir . 

Q. Did he go about the city publicly? 


The CuHatrMan: What bearing has this on the examination ? 
The examination seems to be going too far, and the commit- 
530 tee will be required to restrict it to narrower limits. 


By Mr. MuLien: , 


Q. Did you tell anybody that you had McDonald hid here until 
the money could be got from the court? 

A. I don’t know that I did. 

Q. Was it not a fact that he was hid? 

A,. He was endeavoring to avoid the attachment of that money. 


The CaarrMan: If it could be shown that Judge Wylie had any- 
thing to do with that matter it might be pertinent to the investiga- 
tion, but otherwise [ caunot see how it has any bearing at all. 


By the CHAIRMAN: 


Q. You received from Mr. Riggs $4.642.63 ? 

A. I suppose about that amount. 

Q. Did that sum include anything except. the balance of the 5 per 
cent. that you were to receive? 

A. No, sir; simply the balance of the 5 per cent. that was due me 
fur my services in the case. 

Q. How long had these cases been-in court before they were 
argued ” 

A. There had been an argumeut in the case, and they were re- 
argued. ‘The Hovey case was argued. 

Q. On the demurrer both times? 

A. Yes, sir; when I came into the cases I demurred in 
531 each one, and the cases were argued on the demurrer, and 
the demurrer, after the second argument, was sustained and 

the bill amended. 

Q. Who argued the cases the second time in opposition to you ? 

A. Mr. Selden and, I believe, Mr. Blackburn. 

Q. How long after the argument before the decision was given ? 

A. I could not state, as I have said, exactly, but the record will 
show it. 

Q. Did you have anybody with you in the case ? 

‘A. No, sir; in the Hovey case Gov. Stanton volunteered. He was 
against me in the Phelps case, but was anxious to defeat the Hovey 
suit, and for that reason he volunteered to aid me in it. 

Q. Were the decisions in both cases rendered at the same time ? 

A. No, sir; the Hovey case was rendered earlier than the other. 

Q. The receiver was in the Phelps case? 

A. Yes, sir; with a memorandum that he should hold the fund 
also in the other case, but the entry, as I understand it, was made in 
the Phelps case, but the opinion in the Phelps case extended to the 
fund that was also held in the Hovey case. 
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Q. The two decrees were rendered, then, simultaneously ? 
A. I suppose the clerk drew up a decree in the Hovey case from 
the order in the Phelps case ? 
532 Q. Did you know this man Robertson ? 
A. I was his attorney, representing his claim against Mc- 
Donald. ' He brought suit against McDonald for services incurred 
in aiding him in his claim before the mixed commission. 

Q. When was that—after vou received your money ? 

A. No, sir; it was long before. 

Q. Were you cognizant of his receiving the money ? 

A. The case was taken out of the hands of the attorneys, and these 
parties made a settlement betw2en themselves, and after McDonald 
received the money our fees were paid us out of it. The amount 
that he received was not, perhaps, the fifth of what he claimed, but 
out of that the attorneys’ fees were paid. 

Q. While you were in the case or in these cases did Robertson 
have anything to do with the case? 

A. No, sir; he was exceedingly hostile to McDonald. He was 
suing McDonald, as I have stated, and was very bitter against him. 
He had never anything te do with the Phelps case. 

Q. All the testimony he took was in the other matter, then ? 

A. Yes, sir; and his whole claim was for services in the other 
matter. 


By Judge Wytie: 


Q. That was a case before the mixed commission ? 

A. Yes, sir. . 

Q. If you paid him $1,000, what was that for? 

A. To enable him to make payment. He claimed that the 

sum he received was on his own account, and McDonald 
533 = ‘claimed that it was for other parties, and there was a crim- 

inal prosecution against McDonald unless some one or two 
men were paid off, and I advised him to settle with them and pay 
Robertson and have the matter stopped. 

Q. Criminal prosecutions arising out of this matter? . 

A. There are parties in Arkansas who have never been settled 
with at all. We charge that Hovey is the man at the bottom con- 
nected with them in attempting to bring these criminal proceedings 
up, and I have been very anxious to settle the claims down there 
rather than have my client dogged with this criminal prosecution. 

Q. Did you ever have any conversation with Judge Wylie about 
these cases outside of your argument in them? 

A. No, sir. 

Q. Did any part of that $5,400 you received go into anybody’s 
hands for anything in reference to these cases whatever? 

A. No, sir; nothing except my expenses in the matter. 

Q. Did you ever suggest to anybody or hear anybody suggest that 
any means should be used to reach the court other than through 
the ligitimate arguments in the case? 

A. I certainly never did, sir. 

Q. It was not done, to your knowledge, in any manner or form? 
37—1588 


290 THOMAS J. PHELPS, ASSIGNEE, VS, 


A. No, sir. 
Q. Or no attempt made in any manner to influence either by the 
payment of money or by personal influence the decision of the 
court? 
A. No, sir; by no influence in the world except the legiti- 
534 mate argument in the case. 


By Mr. MuLuen: 


A. I understood you to say that you were the counsel for Mr. 
Robertson in his claim against McDonald up to the time the money 
was paid in court—that is, until the commission had paid a certain 
amount of the claim. 

A. I was counsel just up to the time that they madea settlement, 
and that settlement was made prior to the time of drawing the 
money. 

Q. Afterwards you became counsel for McDonald ? 

A. Yes, sir; some months afterwards. 

Q. Through whom or by whom were you introduced to Mc- 
Donald ? 

A. Mr. Christy called at my room and asked if I would take a 
fee and assist him in managing the case, and subsequently Mc- 
Donald called for the same purpose. 

Q. Had you any conversation with Robertson about your employ- 
ment here, as to the terms of it ? 

A. I might have had some conversation with him in reference to 
the case, but not as to theterms. I wasof course friendly with him. 
He was familiar with the whole proceedings. I might have said 
something to him about it, but I don’t think I said anything about 
the terms. 

Q. The $1,000 was not paid you as a retainer, was it ? 

A. No, sir: I regarded it more in the character of a loan.  ‘* 

Q. You were, however, to receive a contingent fee of 5 per 

cent. ? 
535 A. Yes, sir; except a small sum of some two or three 
hundred dollars that I had received at the beginning of the 
case. 

Q. This five per cent. of the money was, you mean, 5 per cent. of 
what got into McDonald’s hands from the receiver ? 

A. Yes, sir. 

' Q. If you had succeeded in getting the money in that case, and 
it had been stopped by creditors from going into McDonald’s hands, 
would you then have received your 5 per cent. ? | 

A. No, sir; I was to obtain the money from the receiver and pro- 
tect it also against the creditors. 

Q. Then your fee was not 5 per cent. upon the release of that part 
that was in the hands of the receiver, but upon the money that 
might be realized by McDonald from it and that actually passed 
into his hands? 

A. Yes, sir; and I will state here that if the money should be re- 
covered by his creditors I should feel myself under obligations to 
pay back the amount that I received as a fee. 
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O. D. Barrett sworn and examined, 
1e 


he By Mr. MULLEN: 


Q. State your residence and profession. 
ti- A. I reside in Washington, and am an attorney-at-law. 
Q. Have you been engaged as counsel for Albert Grant in any 
cases pending before the supreme court of the District ? 


536 A. I have sir. 
[r. Q. State in what ease you have so appeared for him. 
py A. In the suits known as the Carter case vs. Grant, Heustis & 
in Browning vs. Grant, and the case of the Phoenix Mutual Life Insur- 
ance Company vs. Grant, and also in the case known as Draper va. 
t, The Phenix Mutual Life Insurance Company, in which Grant, as 
1e guardian, has filed a petition. 


Q. At what time did your connection begin as counsel with Grant ? 

A. In the Carter case it commenced about the 12th of Novem- 
ber, 1874; in the Heustis and Browning case perhaps a month later, 
C- and in the Pheenix Mutual Life Insurance Company case it cons- 
menced with the commencement of the case, and also in the Draper 
a ease. I think the Phcenix Insurance case was commenced in April, 
- 1875, and the Draper case about August of the same year. 
Q. State under what circumstances you first appeared before Judge 
r. Wylie in the Carter case ; what application, if any, you made to him, 
and what was done. 
oO A. The circumstances of ny appearance in that case were these : 
hi I was informed that either upon that day or the day previous Grant 
d had in open court dismissed his attorneys in that case, and that he 
had retained Mr. Davidge to take charge of the case. Davidge was 
then engaged for the defense in what was called the Harrington 
burglary case, and I was requested by Captain Grant to look after 

this Carter case during that interval. Upon examination into 
r 537  thecase I found that an order had passed appointing re- 
ceivers for certain property described in the proceedings, no 

descriptions whatever being given in the order appointing the re- 
ceiver and directing him to take possession. The recefvers, not ob- 
taining possession, as they expected to do, made an application for 
f a writ of sustenance. I filed a motion before the court to have the 
order appointing a receiver set aside, and also opposed the motion 
for the writ of sustenance ineffectually. I then filed a motion for 
the suspending of the writ of sustenance until the plaintiffs, in 
whose possession the court papers were, could return them to the 
court, and allow me a reasonable length of time to examine them 
and to advise my client whattodo. That motion was also overruled. 
The record in the case was very voluminous, and I had seen it 
simply during one evening, when it was placed in my possession, 
and afterwards I understood it went into the hands of the plaintiff 
in the case. 

Q. Was the motion for a writ of sustenance, made by the receivers, 
allowed ? 

A. It was. : 

Q. Did Judge Wylie give you time to examine the papers? 
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A. No, sir; the motion that I made to that effect was overruled, 
and I had no chance to examine them. 

Q. What was the value of the property in that case, and how 
long did the receivers hold possession of it? 

A. I think the property that finally went into the hands of 

538 the receivers was twelve houses and lots on East Capitol street, 

which houses, I suppose, were worth from twenty-four to 

twenty-eight or thirty thousand dollars each. I will state, however, 

that I had not then been through any of the houses or seen the in- 
side of them. 

Q. Had any testimony been taken in that case, or had it been 
heard on bill and answer? . 

A. No testimony had been taken, nor was it heard on bill and 
answer. 

Q. Grant was without any attorney in the case except yourself, 
was he? | 

A. From the 12th of November, 1874, until Mr. Davidge took 
charge of the matter, after the termination of the Harrington 
burglary suit, I was sole attorney. I would state that that cause 
had been set down on bill and answer for hearing, but was not 
heard, as I understood. 3 

Q. Could that case have been heard on its merits without taking 
testimony ? 

A. My understanding of the case was this, and my advice to my 
client was in accordance with it, that, the answer having denied all 
the equities in the bill, and it having been set down for hearing on 
bill and answer, the plaintiff had in fact put his case out of court, 
and the dismissal of the bill must inevitably follow, which finally 
proved true when the case came before the court in general term. 

Q. As a matter of fact the receiver had been appointed with the 
case in that situation ? | 

A. Yes, sir. Prior to that I will state, as I learned from the 
539 record in the case, that a motion had been made in June for 
the appointment of a receiver, which had been heard in ar- 
gument pro and con and which was refused. Then, in October or 
late—I should have said in August or September, the answer was 
filed, and on the 11th of November; without hearing, or without 
evidence being taken, and without any motion being filed, so far as 
the records show, the receiver was appointed ; but that was before I 
had any connection with the case. 

Q. It was after that time that you entered upon the case? 

A. The order for the appointment of receiver was made on the 
11th of November, and I was retained in the case either that day or 
the next, and the record will show that I entered my appearance 
on November 13th. . 

Q. When the appeal from the decree of December 23, 1874, was 
filed in whose possession was the property ? 

A. It was in the possession of the receivers on that date. 


Mr. MutiLen: We desire now to put in evidence the record in the 
case of Carter ef al. vs. Grant. 
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(Nore.)}—This record is in the hands of the committee. 


We will also file these copies of papers in the same case, which I 
will read. 
They are as follows: 


540 In the Supreme Court of the District of Columbia. 
CaRTER et al. 
v8. beg No. 2965. 
GRANT et al. 


Albert Grant, one of the defendants in the above-entitled cause, 
makes application to the court, under the 93 rule, to determine the 
amount and character of the security to be given by him foran a l 
and supersedeas of the decree entered in this cause on the éth of 
January, 1875, and he shows to the court— 

That the amended and supplemental bill of the present complain- 
ants, Kennedy & Co., is filed in their own behalf and not on behalf 
of themselves and all other judgment creditors who would come in 
and contribute, &e., and the defendant submits that the said decree 
stands alone for the benefit of said Kennedy & Co. 

That the judgment of Kennedy & Co. on the Ist day of July, 1875, 
did not exceed, with interest and costs, the sum of $1,650. 

That the said judgment is fully secured by lien upon the several 

parcels of property described in said amended bill. 
541 If the defendant is right in his opinion that the decree is 
for the benefit alone of the said Kennedy & Co., then the bond 
should be but for a nominal sum. | 

But if the court should be of opinion that the decree is for the 
benefit of all the petitioning judgment creditors, the judgments do 
not exceed in the aggregate the sum of $6,000, and they are all se- 
cured by liens upon the real estate described in the bill. 

More than $100,000 hus been advanced to the defendants since 
the rendition of said judgment by the Phenix Mutual Life Insur- 
ance Company upon the security of said property. 

The defendant respectfully says that he feels ag-rieved by the 
decree of the 6th of January, 1875, and desires to take an appeal 
therefrom to the general term, but will he be unable to take an ap- 
peal which supercede- said decree unless the bond be fixed at a rea- 
sonable sum, as his financial embar-assments are such that he cannot 
expect his friends to be willing to become bound for him for a very 
large sum of money. 

The present security of the judgment creditors cannot be impaired 
by an appeal. and he submits that a bond to cover costs and interest 
on said judgments is all that in justice should be required of him. 

DAVIDGE & HEN KLE, 
Sol’s for PUt’f. 


The foregoing petition coming on to be heard, the same 
542 was argued by counsel for the petitioner and the complain- 
ants, the petitioning creditors, and the Phenix Insurance (o., 
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and therefore it is ordered that in order to supercede the decree ap- 
pealed from the petitioner shall give bond in the sum of thirty 
thousand dollars, with a surety or sureties to be approved by the 
court. 

Jan’y 16, 1875. 

By the court: 


A. W. 
A true copy. 
[SEAL. ] R. J. MEIGS, Clerk, &c., 
By R. J. MEIGS, Jr., Ass’t. 
543 Paper No. 2. 


“In the Supreme Court of the District of Columbia, at a Special 
Term Thereof Holden this 28th Day of December, A. D. 1874. 


AARON W. CARTER et al. 
v8. No. 2965, Eq. Doe. 12. 
ALBERT GRANT et al. : 


This cause came on to be heard at this term upon the original 
and supplemental bills and the answers filed thereto, and also upon 
the decrees pro confesso entered in said cause, and was argued by 
counsel and considered by the court; and thereupon the court finds 
that a sale of the premises hereinafter specifically described, being 
embraced in the proceedings in said cause, is necessary for the pro- 
tection of the interests of all parties to said bill. 

Wherefore it is ordered, adjudged, and decreed that a sale be 
made of the said premises, being lots numbered one (1), three (3), 
four (4), five (5), six (6), eight (8), nine (9), ten (10), twelve (12), four- 
teen (14), and sixteen (16), according to A. Grant’s recorded subdi- 
vision of square numbered seven hundred and sixty (760), as the 
same are known and numbered on the ground plan of the city of 

Washington, District of Columbia; and it is further ordered 
544 ~— that the said lots be sold, discharged of all liens on the same 
or any of them claimed by any parties to these proceedings ; 
and for the purpose of making such sale it is ordered, adjudged, and 
decreed that Lewis B. Pierce and R. Ross Perry, the present receivers 
in said cause, be, and they are hereby, appointed trustees of this 
court in said cause, and as such trustees they are hereby authorized 
and directed to make sale of the said lots numbered as aforesaid at 
public auction to the highest bidder therefor; and it is further or- 
dered that the said trustees give twenty days’ notice of the time, 
place, and terms of said sale by printed advertisements in two or 
more papers printed and published in said city of Washington, and 
the terms of sale shall be one-fourth of the purchase-money in cash 
and the balance in these equal payments at six, twelve, and eighteen 
months from day of sale; said deferred payments to be secured to 
the satisfaction of the trustees and to bear interest at the rate of 
eight per cent. per annum until paid; and it is further— 
_ Ordered that each of said lots be sold separately; and further it 
Is 
Ordered that the said trustees, before proceeding to act as such, 
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file in this court their bond, with surety to be approved by bythe | 
court or justice thereof, conditioned in the penal sum of fifty thou- 
sand dollars for the faithful performance of their duties as said 
trustees. 
545 And it is further ordered that as soon after said sales as 
may be the said trustees bring into court the proceeds of said 
sales, and that all equities between the parties to this cause be re- 
served for consideration upon the distribution of the said fund, pro- 
vided, however, that no proceedings shall be had by said trustees 
under this decree before the 16th day of January, A. D. 1875. 
By the court. 


(Sig.) A. W.” 
A true copy. | 
(Sig.) R. J. MEIGS, Clerk, &e. 


R. J. MEIGS, Jr., Ass’t. 


Q. Were you counsel at that time in the case—at the time this 
petition was filed ? 
A. No, sir. 


Q. What was the amount of the petition creditors’ claims ? 


Judge Wy.ie: As the witness has stated that he was not the counsel 
in the case, perhaps it would be better to get the facts in the case 
from the record. 

The CHAIRMAN: It is set out in the petition itself. That shows 
that the judgement claim of Kennedy & Co., one of the creditors, was 
$1,650, for which claims a decree was passed ordering the sale of the 
property, and then Grant came into court asking permission to file 
an appeal bond, to act as a supersedeas, the court fixing the amount 

of said bond at $30,000. 
546 By Mr. Mutten: What, in your judgment, was the whole 
amount of damage the could accrue to the plaintiffs in that 
case by the appeal prayed by Grant? 


Judge WYLIE: “ 


Q. Is that a legitimate question * 

Mr. MuLLEN: On what ground do you object ? 

The CuHarrMan: If the decision was so grossly inconsistent with 
what would seem to be the proper practice that on the face of it it 
would show prejudice or hostility on the part of the judge, who — 
acting in his official capacity, it would be a proper ground of en- 
quiry. 

Mr. Mucten: That is what we propose to show, and that the 
damage resulting from the granting of the appeal would have been 
only nominal and could only delay the matter for a short time, 
without injury or prejudice to the right of any one. 

The CHAIRMAN: We ought to be able, from the papers, to find out 
all the facts pertinent to this case, and the only reason for allowing 
the question- that have already been frequently asked is to save 
time in hunting over them. 

To the witness:) What was the value of all this property ordered 
to be sold ? : 
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A. About $400,000. 
Q. What was Grant’s interest in it? 
547 A. He had invested in it about $160,000. 
Q. What was the value of the property subject to incum- 
brances or what was the incumbrance ? 

A. The Pheenix Mutual Life Insurance Company had a mortgage 
on it for $325,000. 

Q. Were there any other incumbrances ? 

A. There were some judgments and mechanics’ liens, but the 
mechanics’ liens were not in litigation and the others had all been 
appealed to the Supreme Court, all but the judgment of Kennedy 
& Co. 

Q. You might state the result of that order. 

A. All the claims of the plaintiffs were the judgment of Kennedy 
& Co. (which the papers, I think, will show was to be settled by one 
of the other defendants) and the judgment of Jay Cooke & Co., for 
$20,000 each, and both of them had been appealed to the Supreme 
Court of the U.S. 

Whether they have been appealed within the time which rendered 
the appeal’ a supersidias, [ cannot say. The utmost damage that 
could result would be the full amount of the plaintiffs’ several 
claims, which aggregated $6,000; but if these judgments were liens 
upon the property from the day of their rendition, then there has 
been in the property an increase in value of from one hundred to 
one hundred and fifty thousand dollars. 

These payments are possibly liens upon other property besides 
these cals houses. 

Q. The value of the property you estimate at $400,000 ? 

A. Yes; that included all the property —that is to say, the 
548 2 houses in the A-street row as well as the twelve houses on 
Kk. Capitol street; these latter I estimate as worth, perhaps, 
thirty thousand each. 
~ Q. Would the payment of Kennedy & Co.’s judgment have the 
effect of dismissing the s@it? 

A. I think that would depend upon whether the other judgments 
had been superseded by the appeal. 

A. If these judgments had been paid it would have ended the 
suit? 

A. Yes, sir. After satisfying the plaintiff I don’t know what life 
could have remained in the suit. 

Mr. Mucien: An appeal had been prayed and before the property 
was sold the case was dismissed in the higher court. 

The CHAIRMAN: At the time this bond of $30,000 was required 
the payment of judgments to the amount of $6,000 would have put 
an end to the suit? 

A. I think so, sir. 

Q. Even if it were for the benefit of all the judgment creditors ? 

A. I think so. 


(Endorsed :) J. H.G. No. 2. Andrew Wylie. 


At the execution of a commission for the examination of witnesses 
between Charles E. Hovey and William P. Dole, plaintiffs, and John 
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Elliott, impleaded, &., defendant, this Exhibit J. H. G. No. 2, and 

hereto annexed, was produced and shown to Andrew Wylie, 

549 and by him deposed unto and subscribed by him at the 

_ time of his examination before J. Goldsworth Gordon, com- 
missioner. 


550 Joun H. Wuire, temporasily residing in the city of Wash- 

ington, D. C., official reporter of debates, House of Repre- 
sentatives, aged 39 years, being duly and publicly sworn pursuant 
to the directions hereto annexed, examined on the part of the de- 
fendant, doth depose and say as follows: 


To the first interrogatory he saith : 

John H. White; aged 39 years; residence, temporarily in Wash- 
ington, D.C. I am official reporter of debate, House of Represent- 
ative-. 

To the second interrogatory he saith : 

During that time, in addition to my duties as secretary to the 
Speaker, I[ assisted the official stenographers for committees of the 
House of Representatives in reporting testimony before investi- 
gating committees of Congress. 

To the third interrogatory he saith : 

There was an investigation of certain charges against Judge 
Wylie, brought, I think, by Mr. A. Grant, before a special commit- 
tee, of which Mr. Warren, a member of Congress from Massachu- 
setts, was the chairman, and [ think, with the exception of the 
proceedings on one day, that I took all of the testimony in that case 
given before that committee. 

To the fourth interrogatory he saith : 


As stated in the former interrogatory, I made the official 


551 report of all the testimony taken, with the exception, as I 
now remember, of one day only. 

To the fifth interrogatory he saith: 

All the testimony taken, as far as I know, was stenographically 
reported by myself and Mr. Eugene Davis. 

To the sixth iuterrogatory he saith: 

I did not report any testimony that day, as I now remember, but 
was informed and believe that it was reported by Mr. Eugene Davis. 

To the seventh interrogatory he saith: 

The official report of the testimony made on that day came into 
my possession either through the hands of Mr. Davis or Mr. Devine, 
who was one of the official stenographers of the House, forthe pur- 
pose of having a copy made for Judge Wylie, whom I had furnished 
copies of all the precedings testimony taken in the committee. 

To the eighth interrogatory he saith: Bee 

The copy I obtained was prepared, as I believe, by Mr. Davis him- 
self and was the official copy for the use of the committee. 

To the ninth interrogatory he saith : 


made for Judge Wylie—probably not exceeding one day—after 

which it was forwarded to the committee through the official re- 

porters or possibly handed in to the committee by myself. 
38—1588 


| It remained in my possession only long enough to have a copy 
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552 To the 10th interrogatory he saith: 

The copy was made by the amanuenses whom I had em- 
ployed, but I don’t now remember who they were. They made the 
copy, I presume, at their own residences, and the object in making 
the copy was to supply to Judge Wylie, who had requested me at his 
expense to have prepared for him an exact copy of all the proceed- 
ings before the committee. 

To the eleventh interrogatory he saith : 

It was my custonr in preparing such copies to read the official 
copy inyself, while the copy made from it was read aloud to me by 
some person, and in all the testimony so prepared for Judge Wylie 
I was careful to furnish him an exact transcript. 

To the twelftii interrogatory he saith: = - 

I furnished the copy so made to Judge Wylie in person. 

To the thirteenth interrogatory hé saith: 

I have always adopted a habit, when I have composed a copy and 
found it accurate, to make sone distinguishing mark upon it which 
would enable me to identify it, usually by writing the word “ copy” 
upon it, and also the number of pages it contains. 

To the fourteenth interrogatory he saith: : 

I recognize the papers handed to me by finding my own writing 
upon them, the word “copy” being written upon each and the num- 
ber of pages specified. I recognize a part of the writing. 

J. HOLDSWORTH ; 


Commissioner. 


553 (Endorsed :) U.S. circuit court. Filed Feb. 28, 1888. Tim-. 
othy Griffith, clerk. 


554 Ex. J. 
R. D. Harris. 
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555 Puetrs v. Exvxiorr & al. 
Der’t Ecriorr’s Exarsir J. Jan. 28, 1888. J. A. S., Ex’r. 
U. S. Circuit Court. 


Filed Jan. 28, 1888. 
TIMOTHY GRIFFITH, Clerk. 


Superior Court. 


CHarRLes E. Hovey and Wittram P. Dore, Plaintiffs, 
against } 
Joun Etxiotr and Others, Defendants. 


Before Edward Patterson, Esq., referee. 


: New York, November 18th, 1884—2 p. m. 

Appearances:_ Thomas M. Wheeler. for plaintiffs; R. Duncan 
Harris and Hon. William G. Cheate, for defendants. 

The referee’s oath is waived by consent of the parties. 

It is stipulated that the referee’s compensation shall not be lim- 
ited to the statutory fees, but that he may charge such. reasonable 
compensation as in his judgment may seem proper. ate 

It is further stipulated that the fees of the stenographer shall be 

paid one-half by each of the parties, and that the amount so 
556 paid by the successful party shall be taxed as costs. 


Plaintiffs’ Opening. 


Mr. WHeecer: In March, 1871, there was a commission or treaty 
between England and America, and under that treaty a commission 
was formed which was called “the Mixed Commission of British 
and American Claims.” 

One Augustine R. McDonald, a British subject, but for many years 
a resident of this country, presented a claim to this commission for 
cotton which had been destroyed by the Union troops during the 
rebellion. While that suit was a. before the commission he 
entered into an agreement with Hovey and Dole, who are the plain- 
tiffs in this action, to assist him in the prosecution of that claim, 
and agreed to pay them a sum which would be equal to one-quarter 
of the amount which might be awarded, and that that sum should 
be a lien upon the claim and upon any draft, money, or evidence of 
indebtedness that should be issued or = thereunder. Those 
were the terms of the agreement between Hovey and Dole and Me- 
Donald. 

The commission awarded on that claim about $200,000. Hovey 
and Dole, finding that their claims would not be allowed by Me- 

Donald, commenced an action in the supreme court of the 
557 ~+District of Columbia against McDonald and one William 
White, who had had an assignment of McDonald’s claim 
which had been awarded. While it was pending McDonald made 
a nominal assignment, but he was a party to the suit. An injunc- 
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tion was issued in that suit restraining White from collecting the 
amount of the award. Afterwards, by consent of the parties, that 
injunction was modified and one-half of the amount of the award 
was paid over to White and McDonald, and the other half was col- 
lected by George W. Riggs, who was appointed receiver. Under 
the order appointing him receiver he was to hold the fund subject 
to the claims, liens, and rights of the plaintiffs, Hovey and Dole, 
until the further order of the court, and he was directed to invest 
the money in bonds of the United States or in 3.65 bonds of the 
District of Columbia, guaranteed by the United States. He invested 
the fund in the bonds of the District of Columbia. In the suit the 
defendants McDonald and White demurred, and that demurrer was 
sustained and the bill was dismissed. 

The Rereret: That is the suit in the supreme court of the Dis- 
trict of Columbia ? 

Mr. WHerecer: Yes; the suit was dismissed and an order was 
made directing the receiver to deliver over the funds to McDon- 
ald and White. That order was made on the 28th of June, 

1875. 
558 The Rererte: That is, to deliver over the half that was 
paid into the hand of Mr. Riggs. 

Mr. Wueeter: The funds which were delivered over to Mr. Riggs 
and which he held. This was also held under another suit by 
Phelps, assignee, against McDonald and White. Phelps claimed as 
the assignee in bankruptcy and decrees were both made in the suit 
that Riggs pay over this amountor deliver over the fundsto McDonald 
and White. As soon as the order was granted Mr. Ray, who was 
the counsel and attorney of McDonald, and McDonald proceeded 
to the banking-house of Riggs &€ Company and demanded the 
bonds. While they were conversing a person representing Phelps 
came in and protested against the delivery of the bonds. Mr. Riggs 
did not seem to be satisfied with the order and so they all went 
down to the court—Mr. Ray, Mr. McDonald, Mr. Riggs, and Mr. 
McPherson. Judge Wiley, who was holding special term of the 
supreme court of the District of Columbia, was sitting there. Mr. 
Riggs asked him about the order, and at that time a modification 
was made of the order and the judge directed him to obey the order. 
They went back to the banking-house of Riggs & Company and 
there the bonds were endorsed and delivered over to McDonald. 

At that time Mr. Glover, one of the members of the firm 
509 of Riggs &€ Company (George W. Riggs has since died, and 

the surviving partners are Mr. Charles C. Glover, Mr. Adol- 
phus T. Kieckhoefer, and Mr. Thomas Hyde), was present at that 
time when the bonds were delivered over to Mr. McDonald. In 
other words, there were two members of the firm of Riggs & Com- 
pany present, Mr. Riggs and Mr. Glover, at the time these bonds 
were delivered over to McDonald. McDonald said that he wanted 
to sell the bonds, and Mr. Riggs and Mr. Glover consulted together 
in regard to the effect of the decree and whether there was any title 
to the bonds, and finally agreed to purchase the bonds, which they 
did at that time, paying seventy-one, which was said to be the mar- 
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ket value of the bonds on thatday. The whole amount of the bonds 
came to about $108,000. Ray said that he wanted his money, and 
they gave him part of it in cash and part of it in a certificate of de- 
posit, and the balance, $103,700 and odd, they gave to McDonald in 
a check on the Bank of America, I think, or, at least, on one of the 
banks of New York city. McDonald left, drove outside of Washing- 
ton and took a train for New York, at a station outside of Washing- 
ton, at night, and came to New York and drew the money the next 
morning. 

Hovey had taken an appeal before this decree was made in the 

Hovey suit. The decree dismissing the complaint was made 
560 on the 24th of June, and Hovey had immediately taken an 

uppeal. The decree ordering the receiver to pay over was 
made on the 28th of June, four days afterwards. Hovey carried his 
case up to the general term, and there both orders were reversed, 
the order dismissing the bill and also the order directing the pay- 
ment to the receiver. They were both reversed and still stand un- 
reversed. 

Then an order was made that McDonald and White deliver over 
to the registry of the court the amount that they had received. 
McDonald declining to do that, and in default of his obeying that 
order, a decree was entered that the bill be taken pro confesaso, and 
judgment was entered establishing his lien, claim, and right to the 
fund. From that judgment afterwards an appeal was taken to the 
supreme court at Washington, which is the court of final resort in 
the District of Columbia, and there the judgment was affirmed, so 
that Hovey’s judgment against McDonald and White stands to-day 
unreversed, and they have a claim, lien, and right on that fund. 

The claim of the plaintiffs in this action is that Riggs & Company 
purchased these bonds during the pendency of the suit of Hovey 
against McDonald with knowledge of the pendency of the suit and 

of the claim of Hovey and Dole to the fund, and they there- 
561 fore took the bonds subject to all the equities and to all the 

liens which have been established by that suit, and which has 
been finally determined in their favor. The only issues in this case 
are as to the final determination of the suit of Hovey and Dole in 
the District of Columbia. 

Mr. Cuoate: There were further proceedings had in that suit, 
were there not? 

Mr. WHEELER: Yes; which are set up as defences. The only fact 
for us to establish is the final determination of the suit in favor of 
Hovey and Dole. 

The law upon this point is very clear and precise; and it is very 
clearly expressed by Judge Dalrymple in a case in the court of 
chancery in 5 Vroom, page 160, in Allen vs. Morris, where he says: 
“He who purchases pendente lite can only acquire the interest re- 
maining in the matter after the demands of the adverse party, as 
ascertained by the trial pending, shall bave been satisfied ; or, in 
other words, the purchaser stands in no better position than his 
vendor, but takes the title of the vendor only, subject to all the 
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burthen of the suit pending.” That is, the purchaser steps into the 
shoes of his vendor and becomes a party to the suit. 
Judge Swayne, in Tilton vs. Cofield, 93 U.5S., 168, says: 
562 “The law is that he who intermeddles with pay in liti- 
| gation does so at his peril and is as conclusively bound by 
| the results of the litigation, whatever they may be, as if he had been 
| a party to the suit at the outset.” That is our claim, that during 
the pendency of the suit in regard to the bonds which were in liti- 
gation Riggs & Co. came in and became purchasers, and they by 
their doing so stepped into the shoes of the vendor. Nor were Riggs 
& Co. entirely innocent parties in regard to this matter. If it had 
not been for the interference of Riggs & Co. and the indecent haste 
with which this order was obeyed this suit would never have been 
begun. The fund would have remained in the District of Columbia 
| i and McDonald could never have taken it out. The order was made, 
| | and George W. Riggs, instead of acting es all ordinary receivers 
ahi would have done and asked to have his accounts passed by the 
court before he delivered over the funds, delivered them over at 
once without any objection. Then he purchased the bonds nomi- 
nally at the market value, seventy-one, with a quarter per cent. off 
for purchasing. ‘The bonds were selling here on that day, and had 
| been selling for several days previously aid several days after- 
| wards, at seventy-two; so that George W. Riggs & Co. made 
one and a quarter per cent. in the purchase of these bonds. 
What they made out of them afterwards [ don’t know. 
563 Mr. Riggs has testified that it was a very good purchase, and 


el 


that it was a good thing. ‘The bonds were selling at seventy- 


two, and they are now selling at about one hundred and fifteen. 
Thev were good bonds, and they were guaranteed by the United 
States Government. This whole thing was done with indecent haste, 
and George W. Riggs and Company do not occupy the position of 
entirely innocent holders. They had full knowledge of all the facts. 
Riggs had knowledge because he was the receiver who was to take 
the bonds, and he knew of the claim of Hovey and Dole in the 
matter. He had full knowledge of it, and that binds the firm ; but 
Charles Glover, another member of the firm, was also present, and 
he had full knowledge of all the transactions.. He was present when 
the orders were brought in for the delivery of the bonds, and he 
knew how they were held, and knew all about them. 

I will offer in evidence a certified copy of the record of the su- 
preme court of the District of Columbia. 

Mr. Cooate: You notice that a part of this record has been 
erased. 

Mr. WuHeecer: That is not a part of it. You find from the min- 
utes that they are not made parties. 

Mr. Cuoate: I would like to ask Mr. Wheeler for what purpose 

this is offered. 
564 Mr. WHeEcer: That is offered for the purpose of proving 
the final determination of the suit of Hovey and Dole against 

1 ee McDonald and White. $ 
yf Mr. Cuoate: And for no other purpose? 
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Mr. Wueetrer: That is all for the present. 

Mr. CuHoate: We object to it on the ground that we are not par- ° 
ties to that proceeding, and it is, therefore, not evidence as against 
us. The document seems to be duly certified. 

The Rerreree: I| think it is competent at this stage of the plain- 
tiff’s case. I admit it. 

Mr. Cuoate: We take an exception. We assume that it is offered 
only for the purpose for which it is stated to be offered by Mr. 
Wheeler; and if anv other purpose is claimed for the document the 
right is reserved to the defendant to renew his objection. 

Said record is marked “ Plaintiffs’ Exhibit 1, October 18th, 1884, 
E. C. K.” : 

Mr. Wueecer: I offer in evidence the award of the Mixed Com- 
missioi of the British and American Claims on the claim of Au- 
gustine R. McDonald, and also the petition of McDonald to the same 
commission, with the certificate of the Secretary of State. 

Mr. CHoate: We object to it on the ground that it is not compe- 
tent evidence of an award under the treaty. 

565 Decision reserved until an examination can be made of the 
treaty. 

Mr. WHEELER: I| rely upon this: By the final adjudication of that 
cause Mr. Riggs came into the possession of a fund. I do not care 
low it came Into his possession, or whether there was any agreement 
between Hovey and McDonald or not; be took the funds in this case. 
He cannot now come in and dispute as to how that fund came in 
and that there was no agreement between Hovey and Dule, or that 
there was no award by the commission. They admit that they have 
received $152,000 and invested it in bonds, and he took those funds 
and held them subject to the final decision of the court. 

The Rereree: What I want to know is the ownership as to those 
funds and the right of these plaintiffs to pursue Riggs & Com- 

any. 
: Mr. Wueerer: That has been determined by the record already 
in evidence. The record shows that final judgment has been ob- 
tained, and the judgment has remained unreversed. 


Plaintiffs rest. 


566 New York, December 5, 1884—2 p. m. 
Adjourned to December 8th, 1884, 3 p. m. 


DecemBer 8, 1884—3 p. m. 

Present: All parties. 

Judge Cuoate: No question is raised as to the award of two being 
a good award under the treaty. 

Mr. WHee cer: It appears that the record was offered in evidence. 
That includes a great deal. Now, I want to offer only specifically 
down to page 59, to the order directing the receiver to file the ac- 
count. I offer nowall the proceedings from page 1 to59. The pur- 
pose I offered it before was to prove the final determination. I want 
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to qualify that offer, and put in only pages from 1 to 59, down to the 
order directing the receiver to file the account. I don’t offer the 
whole record, and I want specifically to call attention to the bill 
from page 17 to 27, and the order appointing Mr. Riggs receiver, 
which is on page 14, and the filing of an appeal, on page 33, and 
the final decree, which is on pages 58 and 59. : 
Judge CHoate: We make the satne question as we did be- 
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fore. For what purpose are these parts of the record offered as 


against us’? 
567 = Mr. Wueecer: | offer them for the purpose of showing the 
object of the action in the supreme court of the District of 
Columbia, for the purpose of showing the appointment of Riggs as 


receiver and how he received these funds and invested them under 


the order of the court, the notice of appeal for the purpose of show- 
ing that the case was pending on the 28th day of June, when the 
defendants purchased, and the final decree fur the purpose of show- 
ing the final determination in favor of the plaintiffs. 

Judge CHoaTeE: We object to this record as not being competent 
evidence against the defendant, Mr. Elliott, because he was not a 
party to the suit and on the ground that the judgment is nota bind- 
ing one in any way upon him. 

The Rererke: I will take the evidence. 

Judge CHoaTE: We take an exception to its admission. 


Plaintiffs rest. 


Judge CHoate: We move to dismiss on the part of the defendant 
Elliott, for whom we appear, on the ground that no sufficient proof 
has been produced of a cause of action. 
568 The plaintiffs in this action, Hovey and Dole, declare in 
their complaint, first, the partnership of George W. Riggs and 
certain other persons, about which there is not any dispute. That, 
I think, is admitted. Then “that Augustine R. MacDonald had a 
claim against the United States pending before a commission com- 
monly known as the Mixed Commission on British and American 
Claims; that the said MacDonald agreed with the plaiatiffs in writing, 
under seal, in consideration of the plaintiffs aiding him in the prose- 
cution of said claim before said commissioner, to pay to the plaintiffs 
a sum equal to one-fourth of the amount which should be allowed 
on’ said claim, and that the plaintiffs should havea lien therefor 
upon the said claim and upon any draft, money, or evidence of in- 
debtedness which might be paid or issued thereon; and there was 
afterwards, about September, 1873, awarded by said commission 
upon said claim the sum of $197,190 in gold.” 

I think the plaintiffs have produced what is at least prima facie 
evidence of an award of this amount under this commission to Au- 
gustine R. MacDonald. 

Then the complainant goes on: “ That thereafter said McDonald 

pretended to have assigned the said claim to Wiiliam White; 
569  thatabout the 2nd day of October, 1874, the plaintiffs, having 
filed their bill of complaint therein, commenced an action 
against the said McDonald and White in the supreme court of the 
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District of Columbia for the establishment of their lien aforesaid ; 
that in said suit an injunction was issued restraining the said 
McDonald and White from collecting the amount of the said award ; 
that afterwards in said suit, with the consent of all the parties 
thereto, and order was made that one-half of the net amount of said 
award should be paid to the said George W. Riggs, to hold the same 
subject to the claims, liens, and rights of the plaintiffs, and the said 
Riggs was ordered to invest the said amount in 3.65 bonds of the 
District of Columbia, guaranteed by the United States; that under 
said order the said Riggs received the sum of $107,012.87 and in- 
vested it in the bonds of the District of Columbia, registered; that 
about the 28th of June, 1875, the said McDonald obtained 
sion of the said bonds from the said Riggs, without the consent of 
the plaintiffs, with intent to defraud the plaintiffs and deprive them 
of their claim, lien, and right therein, and with like intent simul- 
taneously sold the said bonds to the said Riggs & Co., who pur- 
chased the same with full knowledge of the said fraud and of 
570 =the claim, lien, and right of the plaintiffs in and to the said 
bonds, and with full knowledge of the pendency of the said 
suit between the plaintiffs and McDonald and White, and of the 
deposit of the said bonds with the said George W. Riggs under the 
order of the court as aforesaid; that the plaintiffs had no knowl- 
edge or means of knowing of the said purchase of said bonds by the 
said Riggs and Company until the 17th day of June, 1878.” 

Then it avers that in this suit in the District of Columbia the 
plaintiffs recovered final judgment on the 17th of April, 1878, the 
sale being made as of the 28th of June, 1875. The sale was the 28th 
of June, 1875, and they say they had no knowledge until the 17th of 
June, 1878, of the sale. 

Then they say recovered final judgment on the 17th of April, 
1878, “ wherein it was decreed that the plaintiffs have a lien upon the 
said claim of the said McDonald against the United States, and upon 
any draft, money, evidence of indebtedness or proceeds thereof, and 
said judgment is now in full force and unreversed.” 

Therefore they pray judgment; and I will call your honor’s 
attention to the judgment that is prayed, “ that it may be decreed 

that the plaintiffs have a lien and claim upon and right to 
571  ~+the said bonds, and that the defendants purchased the said 

bonds subject to such lien, claim, and right to the extent of 
one-half of said bonds; that the defendants account to the plaintiffs 
for the said bonds; that it may be ordered and decreed that the 
defendants deliver to the plaintiffs one-half of said bonds, and 
such further or other relief as in the premises may be just and 
equitable.” 

Then, in substance, this is a suit in equity, although it is a suit 
under the statute. It is in the nature of a suit in equity for specific 
relief, brought to charge Riggs & Co. with having obtained these 
bonds in June, 1875, with knowledge that the plaintiffs had a valid 
lien upon them for one-fourth of the award ; (that would be the 
same thing as half of this amount, one-half baving gone somewhere 
else by consent); that Riggs & Co. purchased them with knowledge 
39—1588 
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of this claim and lien, and also with knowledge of the fact that Mc- 
Donald sold them with intent to defraud the plaintiffs out of their 
lien. That is the case which the plaintiffs present and which he 
claims to have established by this evidence. 

There are several questions involved here, one of which is the 
effect of this record as against the defendant in establishing the fact 
ofa lien. At the bottom of the plaintiff's case lies the alleged fact 

that he had a lien. He says it was a lien created by a writ- 
072 ing executed between him and McDonald on one-fourth of 
the award that McDonald should obtain. 

There is no evidence offered of a lien other than the fact of the 
recovery of this jJudgment—other than what appears in this record. 
No part of this record is offered as evidence of the facts which it 
purports to be evidence of. For instance, my learned friend does 
not offer the testimony in the case as testimony here, nor any paper- 
writing in the case as a writing proved here, but only the fact that 
at some time prior to 1875 Hovey and Dole commenced their suit 
in the District of Columbia against McDonald and White to enforce 
a lein alleged to have been created by a writing (I mean alleged in 
the pleadings in that case), and that finally he obtained judgment 
for it. 

Of course, your honor will look into this record so far as it is 
offered to see what it is. There is the precept on which it was com- 
menced and the order appointing Mr. Riggs receiver, and a prelim- 
inary injunction which was afterwards dissolved by consent before 
the judgment, prior to the appointment of the receiver. Then it 
appears that there was a demurrer filed by the defendants, McDonald 

and White, and that demurrer was sustained by the court, 
073 and there was a decree for the defendants upon that demurrer. 

Upon the 24th day of June, 1875, there was an absolute de- 
cree for the defendants. 


“In the Supreme Court of the District of Columbia. 


“ CHARLES E. Hovey and Witttam P. Dore, Complainants, 
US. 
“AuGausTINE R. McDonaLp and Wm. Dons, Defendants. 


“ This cause came on to be heard upon the demurrer of Willian 
White, defendant, and upon the demurrer of Augustine R. McDon- 
ald, defendant, to the amended bill of complaint at this term, and 
was argued by counsel; and thereupon, on consideration thereof, it 
is, this 24th June, 1875, ordered, adjudged, and decreed as follows, 
to wit, that the demurrer to the said amended bill of complaint be 
sustained, and the bill be dismissed with costs.” 


Now it appears by this record that on the same day this order is 
entered in the minutes. It reads thus, following that decree : 


GEORGE ELLIOTT ET AL., ac. 
“ Hovey ef al. \ 


v8. 
“McDonaLp ef al. 


“ Enter appeal to general term for the order sustaining demurrer 
and dismissing bills.” 
“Appeal entered as per order.—By the clerk.” 


574 The next thing that appears is a further or amended decree 
as follows: 


“ CHARLES E. Hovey et "7 


v8. 
“A. R. McDona.tp et al. 


“ This cause came on to be heard upoa the demurrer of William 
White, defendant, and upon the demurrer of Augustine R. McDon- 
ald, defendant, to the bill of complaint at this term, and was 
argued by counsel; and thereupon, upon consideration thereof, it 
is ordered, adjudged, and decreed as follows, viz., that the de- 
murrer to said bill of complaint be sustained, and the bill of com- 
plaint herein is dismissed at the cost of the plaintiff, and the re- 
ceiver appointed in this cause, and in Phelps, assignee, vs. McDonald 
and White, No. 3910, be directed to pay the funds belonging to 
said cause to the said defendants, McDonald and White, or order, 
and thereon said receiver shall be discharged.” 


This decree was made and entered on the 28th day of June, 1875. 

‘The difference between the second decree, entered on the 28th of 

June, and the one entered on the 24th of June was that it contains 

at the end a provision that the fund be paid over to Me- 

575 Donald and White, and that thereon the receiver be dis- 
charged. 

Then immediately following that in the record’ isan entry of July 
Ist, 1875, which is a‘motion by the plaintiffs Hovey and Dole, by 
their solicitors, to have the court fix the amount of security to be 
given by them in order to render their appeal a supersedeas ; and 
on the second of July, the next day, there is this entry: 

“Enter an appeal to the general term from the decree passed in 
this cause on the 28th ultimo. 

“Appeal entered as per precept.—By the clerk.” 

Then follow proceedings fixing the amount of bonds to be given 
July 12th, the approval of the security, and the security—the bond. 

The supersedeas bond was not filed until after the sale. It was 
between the time of the discharge of the receiver and the supersedeas 


bond. This second appeal from the amended decree had not been 


taken at the time of the sale. There is this entry on the minutes: 
“ Enter appeal to general term from the order sustaining demurrer 
and disfnissing bill;” above a note by the clerk, “Appeal entered 
as per order.” 
Then the amended appeal was taken on-the 2nd of July and 
before that the security was paid on the 28 of June. 
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576 The only proof of sale that you have before you is the 

averment in the answer. IT may as well turn to that now. 
They rely on the admissions in the answer as to the sale, and we 
make a point as to that that if they take the admission of the an- 
swer they have to take it as it is, with all that is said in the same con- 
nection. 

The RerereE: What is there before me to show that they do 
take it? 

Mr. Cuoate: In presenting his case to you my learned friend 
said the sale is admitted in the answer. 

Now, this answer says, 9th folio: “And this defendant, upon in- 
formation and belief, avers that of the said bonds, all of which 
has been issued under and in due conformity with the 7th section 
of the act of Congress approved June 20th, 1874, and of the act 
amendatory thereof, $300 were in coupon bonds payable to bearer and 
$152,000 in registered bonds payable to said George W. Riggs, re- 
ceiver, and by him as such endorsed in blank before their delivery 
to the said McDonald as aforesaid. 

“And this defendant admits and alleges on information and belief 
that the said McDonald, upon so obtaining the said bonds from the 
said receiver ” (that is, in accordance with a direction in the decree 

of the court of the 28th of Jutte), “sold the said bonds so as 

577 aforesaid endorsed in blank unto the said firm of Riggs & 
7 Co, and at the rate prevailing in the market at the time of 
sale.” . 

And further on it says: “And this defendant, upon information 
and belief, avers that the delivery of said bonds to the said MeDon- 
ald and the purchase thereof by the firm of Riggs & Co., in the com- 
plaint mentioned, were the same delivery and sale hereinbefore set 
forth and none other.” 

“This defendant alleges that the firm of Riggs & Co. purchased 
the said bonds bona fide for value before maturity in the usual 
course of business, as negotiable paper passing by delivery under 
the decree of a court of competent jurisdiction, and with no knowl- 
edge or suspicion of any fraud committed or contemplated by said 
McDonald, or of any claim, lien, or right of the plaintiffs in or to 
said bonds, or of any circumstance tending to restrain the free cir- 
culation of the said bonds from hand to hand, and upon informa- 
tion and belief alleges that the plaintiffs had no claim, lien, or right 
in or to said bonds.” 

The Rereree: Now we have the 24th, the day of the first de- 

cree ? 

578 Judge Cuoate: Yes; and the first decree simply sustained 
the demurrer and dismissed the bill. Then on the 28th there 
was a further decree sustaining the demurrer and dismissing the 
bill, with costs, and directing the delivery of the bonds to McDonald 
and White. Then you have the sale the same day. Then you have 
the appeal the 2nd of July. Then you have the supersedeas bond 
filed on the 13th of July. 

While I am on this answer I desire to call attention to the fact 
that it sets up the six years’ limitation, and that the complaint 
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averred that the plaintiffs did not discover the fact of the purchase 
until the 17th day of June, 1878, which would be a little less than 
six years from the time they commenced. the suit, which was last 
May. There it is, therefore, in anticipation of our plea of the statute 
of six years. 

I don’t know that there is anything more in this record that need 
be particularly noticed on this motion, except that the case went to 
the general term. The general term found error that the demurrer 
should not have been sustained and sent the case back. The de- 
cision of the general term was in January, 1876, and on the 4th of 
March, 1876, it was ordered, adjudged, and decreed that the suit be 

remanded ; “and it is further ordered, adjudged, and decreed 
579 that this cause be, and the same is hereby, remanded to the 

special term of this court, with leave to the defendants to an- 
swer the complainant’s bill within the time allowed under ‘the gen- 
eral rule of this court.” . 

Then follows the answer that was filed. McDonald and White 
joined in their answer. 

Then it appears by this record that it was discovered that Me- 
Donald, to whom the bonds had been delivered, no longer held 
them, and an order was made upon him to show cause why he should 
not restore them to the custody of the court, and on that the gen- 
eral term made an order. The special term made an order that of 
the fund $49,297.50 be restored to the custody of the court, and that 
was passed on pro forma apparently by the special term, but it was 
transferred in some way to the general term. 


“CHARLES E. Hovey and Wm. P. Dore \ 


* v8. 
“ AuausTInE R. McDonatp and Wm. WuirTe. 


“The motion made at special term, on the 5th of May, 1876, b 
complainants for a rule upon defendants to require them to deposit 
in the custody of the court a sum, of $49,297.50 in gold, which had 

been paid to the said defendants by the receiver, George W. 
580 Riggs, under an order of court of the 28th day of June, 1875, 

having been transferred by order of the special term of the 
15th of September, 1876, to this general term to be heard here in 
the first instance, came on to be heard before the court on the 27th 
day of February, 1877, and was argued by counsel ; and thereupon, 
upon consideration thereof, as it appears by order of court in special 
term of 12th July, 1875, that the fund in controversy was paid over 
to the defendants jointly, the court doth order, adjudge, and decree 
that the defendants, Augustine R. McDonald and William White, 
be now ordered and required to pay over to the registry of the court 
the amount so by them received, namely, $49,297.50, without delay 
or defalcation.” 


The defendants were found unable to comply with that order. 
They did not comply with it. The whole proceedings are here. 
There was such service as satisfied the court, and they were sum- 
moned in to show why it should not be adjudged in contempt for 


. so eee 
AS Se 5 ae 
a ee 


_ =m 
= a eras 
. a ae ee 
Ss TS a ne ~ ———— 
oe 


mene 
— —S 


aie 


310 THOMAS J. PHELPS, ASSIGNEE, VS. 


not restoring this fund to the court. They never showed cause for 
the satisfaction of the court, if they showed any. 
The Rereree: Was there any recital of any transmutation of 
the bonds into money ? 
Judge Cuoate: No,sir. At that stage of the case it was 
581 treated by the counsel and the court as money. It ended in 
the bill being taken pro confesso as against McDonald and 
White and their answer stricken out and a decree thereupon against 
them, they not being able to purge themselves of this contempt; 
and this final decree, which is the end now of what is offered in 
proof, recites these various things: 


“Supreme Court of the District of Columbia. General Term. 


“ Hovey & DoLe 
8 + wg 
“ McDonaLp & WHITE. 


“This cause came — to be heard at the April term, on this 17th 
dayof April, 1878; and it appearing that at the preceding January 
term, on the llth day of February, 1878, it was ordered, adjudged, 
and decreed that complainants’ bill be taken pro confesso against the 
defendants; and it further appearing that the said defendants are 
still in contempt of the orders of the court of the 19th day of June, 
1877, and of 8th December, 1877, directing them to restore to the 
registry of the court the sum of $49,297.50 in gold, and have refused 
and neglected and are still refusing and neglecting to obey the said 
orders; and it appearing by the original and amended bills of com- 

plaint herein that in the month of June, 1873, the defendant 
582. Augustine R. McDonald employed the complainants, Charles 

E. Hovey and William P. Dole, as attorneys-at-law to prose- 
cute a claim of him, the said McDonald, before the Mixed Commis- 
sion on British and American Claims, under the treaty of May 8th, 
1871, for the value of five thousand bales of cotton, more or less, 
amounting to the su.n of two million doilars, more or less, for which 
services the said Augustine R. McDonald agreed to pay the said 
Charles E. Hovey and the said William P. Dole a sum equal to 
twenty-five per centum, being one-fourth, of the amount which 
might be allowed on said claim, the payment of which sum was 
agreed to be and made a lien upon the said claim and upon any 
draft, money, or evidence of indebtedness which might be paid or 
issued on said claim; and it further appearing that the said com- 
plainants faithfully performed all things so as aforesaid by them 
agreed to be performed, and that there was allowed and awarded by 
the said Mixed Commission — British and American Claims in 
favor of the said Augustine R. McDonald the sum of $197,190 
in gold; and it further appearing that upon the award and 
allowance aforesaid the defendant Augustine R. MeDonald_ be- 
came indebted and liable to pay to the complainant the sum 

of $49,297.50 in gold, being one-fourth of the sum so 
583 awarded, and that for the payment of the said amount the 
complainants had a lien upon the claim and upon the certifi- 
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cate of amount allowed thereon and upon all moneys due and pay- 
able in respect thereof; and it appearing that on the 12th day of 
August, 1874, the said Augustine R. McDonald, for the purpose of 
defrauding complainants out of their just rights, assigned, but col- 
orably and without consideration and with a fraudulent design 
against complainants, to the otlier defendant, William White, 
whole of said award; that the said William White, at the time of 
taking said assignment, was a party to said fraudulent design, and 
had notice of the claim and lien of the complainants; and all these 
facts being explicit in the bill an- amended bill of complainants, and 
standing without denial on the part of defendants, it is now, on the 
motion of Durant & Horner, of counsel for the complainants, or- 
dered, adjudged, and decreed that the decree pro confesso of the 12th 
February, 1878, be made absolute, and that the said defendants, 
Augustine R. McDonald and William White, pay to the complain- 
ants the sum of $49,297.50 in gold; and it is further ordered, ad- 
judged, and decreed that the complainants have a lien upon the 

claim of Augustine R. McDonald against the United States, 
584 as awarded by the Mixed Commission of British and Ameri- 

can Ciaims, under the treaty of May 8th, 1871, of $197,190 in 
gold and upon any draft, money, evidence of indebtedness, or pro- 
ceeds thereof, with legal interest from this date.” 


Now, then, it seems that that record is brought up against Mr. 
Elliott as proof against him of the existence of a lien which they sa 
they had on these bonds at the time Riggs & Co., of whom Mr. El- 
liott was one, bought them, and they offer this, as I understood the 
remarks of my learned friend, on the ground that such a judgment 
as that is conclusive evidence of the fact found. Now, we take just 
the opposite view of it, and contend that it is no evidence at all of 
the fact of lien as against a person not a party to the suit, and we 
were not parties to the suit, and that it comes within the general 
rule res inter alios acta. 

Now, let us see. A says he has a lien against B on certain prop- 
erty, and B buys that property. Now, A, to establish the fact of 
lien, shows that he has brought suit in a court of competent juris- 
diction to have that declared a line,and it has been declared a lien. 

That is conclusive, of course, against B. But it is not only 
585 not conclusive evidence, but it is not prima facie evidence 
against C,a stranger to the transaction. 

Is Mr. Elliott a stranger to the transaction? He was a member 
of the firm of Riggs & Co. George W. Riggs, a member of that firm, 
now deceased, was receiver of this fund prior to its sale in that suit, 
and by direction of the court after the demurrer was sustained paid 
it over to McDonald and White, or transferred the bonds, rather, 
under the direction of the court (the fund having been invested in 
bonds) to McDonald and White. 

Now, does the fact that George W. Riggs, one of this firm, had 
been receiver of this fund in any way make this complaint proof 
against his partner, Mr. Elliott? The adiission of the purchase 
undoubtedly is by the firm of Riggs & Co., of which both these gen- 
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tlemen were partners. You- honor will observe that George W. 
Riggs paid this over immediately after the order of the court to 
McDonald, and the decree was that he paid over and thereupon 
be discharged ; and McDonald made the sale. That is stated in the 
record. — 

Now, that was an end of his function as receiver in the case; and 
he was not even receiver at the time this judgment pro confesso was 

taken against the defendants McDonald and White, which 
586 was in 1878. But whether be had been or not, even if his 

functions as receiver for any purpose survived that, we 
claim on our part that the receiver is not a party to the cause in 
any such sense that he is bound by the judgment and that the 
judgment is evidence of the fact adjudged against him. He is 
not called upon to plead. He is not called upon to put in issue 
the facts alleged,in the plaintiffs’ complaint in the action in 
which he is receiver, and he is not a party to any such; 
he is merely an arm of the court. It might be the sheriff, or it 
might be the city chamberlain; but a party standing in that rela- 
tion merely to hold funds and do with them what the court shall 
order is in no sense a party. Therefore the mere fact that George 
W. Riggs was receiver in that case does not make the finding of this 
lien (which was found in 1878 against McDonald) against George 
W. Riggs or Mr. Elliott. 

I am at a loss to know on what theory the production of this rec- 
ord—the fact of the recoveay of this judgment in 1878—is any proof 
of the essential fact of Hovey and Dole having had a lien or contract 
for a lien with McDonald on this award. “That is the first defect 

that I point out on this proof. 
587 There are other difficulties about his case. There is no 

proof whatever as against these defendants that the sale from 
McDonald to Riggs & Co. was intended in fraud of the plaintiffs. 
It was the mere transportation of property or a fund from one ne- 
gotiable form to another negotiable form. Under this statute, which 
is sufficiently identified by the pleadings under which these bonds 
were issued, they were like other bonds, could be either registered 
or céuponed, and there must be some evidence from which the 
referee can find (before he can say that we bought these bonds with 
knowledge of a fraud on the part of McDonald who sold them) of 
fraud on his part in transferring them from bonds into money. 
They were property he could take into the market and sell just as 
he could dispose of money. ‘That is, as we think, a fatal defect in 
the case us it stands now. What other evidence might be produced 
of the purpose of McDonald in making this change from bonds to 
money we don't know. 

Then the case falls. entirely short of any proof of any knowledge 
on the part of Riggs & Co. of any such purpose on the part of Me- 
Donald, if he had any. They bought them,and the admission 
sought to be imported from the answer in the case is that they 

bought them for current value. On the face of it men who 
588 are receiving stolen goods or buying a thing that they know 
the other man is cheating him in don’t ordinarily give the 
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last penny of its market value ; and yet that is the admission sought © 
to be imported from the answer in this case. 

Then we set up the statute of limitations, six years. The plaintiff- 
undoubtedly anticipated itand set forth that they had no knowledge 
or means of knowledge’ until June, 1878, of this sale. They don’t 
say of the fraud, but it may be assumed at present that they refer | 
to the ground of the complaint. They anticipated this defence and 
have alleged that they discovered it within the six years. 

The provision of the Code, sec. 382, the six years’ limitation, is 
this: After referring to various actions with which your honor is 
familiar it says: 

“5. An action to — a judgment other than for a sum of 
money, on the ground of fraud, in a case which on the 31st day of 
December, 1846, was cognizable by the court ofchancery. Thecause 
of action in such a case is not deemed to have accrued until the dis- 
covery by the plaintiffor the person under whom he claims of the 
facts constituting the fraud.” 

There is no doubt, I suppose, that this action is well de- 
589 scribed under that subdivision. Under the head of jurisdiction 
of the court of chancery in matters of fraud Justice Story in 
his book enumerates and comments on the class of cases of a pur- 
chase of property by a party, whether for full value or otherwise, 
with knowledge that the purchase is intended to defraud the rights 
of a third person, and under the same general head he comments 
on the purchase of property with knowledge of a claim that is so far 
evidenced as genuine and in good faith that it has been made sub- 
ject of litigation, and i suppose this is what would have been called 
before the code a bill for fraud—a bill addressed to the jurisdiction 
of the court in matters of fraud. If there is any different view of 
it, it certainly has not been outlined in the complaint, because the 
complaint does not seek to do anything else, as | understand it, but 
to evade this six-years limitation. 

The question now is, Where is the burden of proof with regard to 
this matter of discovery? I confess that the statute, looking at that 
only, would be a little doubtful. It says, Shall not be deemed to 
have accrued until the discovery; but that is not the view tha@has 
been taken of this statute nor in the Revised Statutes. The rule 

under the Revised Statutes and the rule before the Revised 
590 Statutes was that the burden was upon the plaintiff ; that the 
cause of action presumptively ran from the time the wrong 
was done and the fraud, if any, committed, and that the burden was 
on the plaintiff in a bill of equity to take his case out of the statute 
by alleging, with a good deal of particularity, not only the fact of 
the discovery, but how he had discovered and how he was led to 
have the fact concealed from him. Then under the Revised Stat- 
utes the rule is the same, and under this statute we have, for the 
purpose of this case, what I suppose is an authority controlling on 
your honor—the case of Baldwin vs. Martin, Superior Court Re- 
ports, 98. 
The same rule was held in Ericson vs. Quinn, 3 Lansing, 302, and 
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those cases have been commented on and approved in Barlow vs. 
Arnold, 6 Federal Rep., 351. | 

In Peters vs. Delaplain, 49 N. Y., it was held that, so far as pos- 
sible, the old rules must be held to obtain, notwithstanding change 
of action, and they apply that very decidedly to this very 5th sub- 
division. 

Then the earlier cases are Troop vs. Smith, 20 Johnston, 47; Ber- 
tine vs. Coutant, 1 Edward’- Chancery, 343, where the rule was de- 
clared to be the rule in chancery that the plaintiff must anticipate 

that the burden both of allegation and proof is with the 
591 plaintiff. 

We think that question arises here, beacuse if the bur- 
den ison the plaintiff to remuve this difficulty under that subdi- 
vision, 5th, he has not done it. There is no proof in the allegation 
in his complaint that he didn’t discover this until June, 1878. 

We make the further point that, taking that record as it is, there 
is nothing which is produced — shown in evidence which in any 
way shows that we took these bonds pendente lite, or that the doctrine 
of lis pendens applies to this case, or that we took them with notice 
or knowledge of any such defect growing out of the defendants’ 
claim that it should affect our title by the sale. 

In the first place, as to a technical lis pendens, the case stands thus: 
The plaintiffs Hovey and Dole had commenced the suit in which 
they sought to have this claim declared by a judgment. They were 
beaten. The court sustained the demurrer. on the ground that there 
was no equity in the bill, and ordered the bill dismissed. 

In the first place, that is a conclusive termination of the same. I 
suppose this was what my friend meant, that the appeal taken on the 
24th by Hovey operated in some way as lis peadens or notice of 

their intention still to go on and claim that lien at the time 
592 of the sale,on the 28th. But our position about it is that, 
until a decree is reversed, all the world can treat it as right. 

The doctrine of lis pendens does not apply to negotiable bonds, 
That bas been held in this court and in the Supreme Court of the 
United States. There is no proof whatever, as the case now stands, 
that this defendant or any of his partners had any actual notice, at 


the time they bought those bonds, of any claim on the part of Hovey . 


and Dole. ‘There is not a particle of proof of it. Therefore I need 
not discuss the question or say anything about the fact of whether 
an appeal had been taken was lis pendens. As the case now 
stands, there is no evidence that Mr. Riggs himself knew that 
Hovey was prosecuting that claim by means of an appeal. 

We strenuously shall insist that under no theory of lis pendens is 


the attempt to reverse a judgment or any notice of such an appeal | 


a claim which affects anybody at ail for the purpose of fastening on 
them knowledge ora reasonable ground to believe that the plaintiff 
in the cause had any claim which they were violating or interfering 
with at the time they bought the bonds. 

A rg are the grounds on whiclr we moved to dismiss the com- 
plaint. 
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593 Mr. WHEELER: We will wipe out first this statate of limi- 

tations. There is not a particle of evidence here when the 
suit wascommenced. It may have been commenced ten years ago. 
On this motion it can’t arise. 

The Rereree: Is there not a summons? 

Mr. WHEELER: ‘That does not show when the suit was commenced. 
There is nothing here in evidence to show when the suit was com- 
menced. But it is an affirmative defence for them to set up. Then 
we meet that by showing that we had no knowledge of these facts 
constituting the fraud if they bring it within that statute. 

Now, we don’t rely atall here on the question of fraud. We strike 
that all out. I don’t care whether there was fraud on the part of 
McDonald or whether there was not. This action is not founded 
on fraud. The action rests entirely upon the purchase by these de- 
fendants of property which was the subject of litigation during the 
pendency of the suit from one of the parties to the suit; and the law 
is well settled that in sucl:a case as that, where they purchased dur- 
ing the pendency of the suit, they step into the place of their vendor 


. and are bound by the decree which may be rendered—that is, Riggs 


& Co. purchased from McDonald, one of the parties to the 
594 suit, the property which was the subject of the litigation— 

these registered bonds of the District of Columbia—during 
the pendency of that suit. There was a final determination in that 
suit of the rights of the plaintiffs to one-fourth of these bonds. 
Riggs & Co. stepped into and took the place of McDonand and White 
and are bound by that decree which was made. 

Now, I don’t suppose there is any question that a suit was begun 
in the District of Coluinbia by Hovey and Dole against MeDonald 
and White for the establishment of a lien upon certain property. 
By the consent of all the parties that property which had been 
awarded by the mixed commission was put into 152,300 registered 
bonds of the District of Columbia. That suit was pending at the 
time of the purchase of Riggs & Co. of these bonds. A suit 1s pend- 
ing aslong asany step can be taken in it until there has been a final 
determination and from which there can be no appeal. That is the 
determination as to when a suit is pending. It is not when a judg- 
mentismade. Thejudgmentofthespecial term allowing thedemurrer 
and dismissing the complaint didn’t determine this action There is 
a final judgment as to that; but it is nota final judgment to determine 

it. The action is pending while there is an appeal. How can 
595 any proceedings be taken in an action not pending? It is 

not a new action, is it, by the appeal? No. Itis the same 
action (counsel reads from the case of Holbrook vs. The New 
Jersey ), and here is a construction of the cancelling of a lis 
pendens in a suit in section 1674: “After the action is settled, dis- 
continued, or abated, or final judgment is rendered therein against 
the party filing the notice, and the time to appeal therefrom has 
expired.” That is the rule and the-law which is laid down— 
until you can take no further step in the cause. Then the cause 1s 
still pending. There must be such a cause that nothing more can 


be done. It can’t be that judgment of the special term is going to 
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allow the plaintiff to dispose of it and get it out of court when the 
court says to the party, “ You are entitled tothat property.” Why, 
no. It is while the action is pending, and it is pending as long as 
any step can be taken in it. 

This action was pending because an appeal had been taken in the 
case. Then the parties, Riggs & Co., purchased this property, the 
subject of litigation, during the pendency of the suit, from McDonald, 
one of the parties, and there was a final determination in the suit— 

a final judgment. Thatisourcase. Judgment is final there, 
596 and it was unreversed. That judgment which is there stands 

to-day as the final judgment, unreversed, and can’t be re- 
versed. They take an appeal to the Supreme Court of the United 
States and that appeal was dismissed. 

As to knowledge, it is not necessary. The parties are bound to 
take notice whether the suit is pending or not. They may take it 
even without any knowledge, and they are bound by it. That is 
the law, and that law still remains in force here in New York in 
regard to personal property. -In regard to real estate it has been 
changed by statute. There the lis pendens must be filed. But in 
regard tu personal property the common law remains still in force. 
That is all we have to’ prove, and we have proved all those facts. 
They are all admitted inthe answer. I might have moved for judg- 
ment on the answer. But there was only one question about which 
there might have been some doubt and that was the final determi- 
nation of the court of the District of Columbia. They admit the 
pendency of the action in the supreme court of the District of Co- 
lumbia; that this fund was converted into bonds by the consent of 

all the parties; that McDonald got possession of them and 
597 sold them to Riggs & Co. on the saine day ; that he took pos- 
session, and then the final determination. 

Now, as to knowledge, they admit that themselves. The answer 
admits the knowledge of the pendency of this suit and the claim of 
Hovey and Dole in regard to it. They admit that George W. 
Riggs was. a member of the firm of Riggs & Co. George W. Riggs 
took those bonds under an order of the court in this very suit. 
Under an order of the court in that suit hedelivered them over to Me- 
Donaid. Did he have any knowledge? The knowledge of one 
partner is knowledge of all. He knew all about it. He was the 
receiver; he was one of the parties to the suit, as has been deter- 
mined by the Supreme Court of the United States. But it does not 
make any difference whether he was a party or not. There he had 
the knowledge. That knowledge of one partner is knowledge of 
all; but it is not necessary even that we should bring this knowl- 
edge home. They stepped into the shoes and occupied the place of 
MeDonald. ‘That, I think, we have shown. 

They say that these bonds are negotiable. That isa matter for 
them to prove. Registered bonds are not negotiable, and it has 
been so decided ;, but if, as a matter of fact, they are negotiable, it 

is a fact for them to prove. They are not as matter of law. 
998 The very fact of making registered bonds is to take away 
their negotiability. | 
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They admit in their answer there was that sale. I am not bound 
to take all their admissions. They say the sale by McDonald and 
the purchase by Riggs & Co. are the same sale and purchase set up 
in the complaint. That is a separate allegation. [ will take that 
allegation and nothing else. If they say those were endorsed in 
blank by George W. Riggs and delivered over, and therefore they 
became negotiable, that is a faét for them to prove. We don’t ad- 
mit that. 

The case rests entirely upon that question of lis pendens. Now, 
the judge wants to know how we connect Riggs & Co. with it. The 
law does that, and says if they purchase during the pendency of 
the suit they are bound the same as if they were parties. 


599 New York, February 4th, 1885—2 p. m. 
Present: All parties. 


Mr. Cuoate: We will first take an exception to the refusal for 
nonsuit. 

I don’t think it is necessary to go into any extended opening. 
The points of the case are obvious enough, I suppose. The main or 
largest amount of evidence will be upon the character of the bonds 
and the mode in which they were transferred. We shall hope to 
satisfy the referee that they were strictly engotiable bonds and that 
they come within the definition of negotiable paper in the form in 
which they were, and evidence has been taken on that point and on 
all the questions. We shall ask to be heard again by and by, and 
expect, when the evidence is all in, to be heard on the questions of 
the statute of limitation, the negotiability of these bonds, and the 
question of lis pendens. All will be presented again in a somewhat 
different shape. 

Shall we note, as a matter of fact, when this suit was commenced ? 

Mr. WHEELER: It was commenced on the 16th day of April, 1884. 

Mr. Harris: The summons was served about the 17th of May, 
1884, I think. 

Mr. Wueever: I left the papers in the hands of the sheriff on 
the 16th of April, 1884. That is the actual fact. 

Judge CuoateE: Have vou the sheriff’s receipt? 

Mr. WHeecer: I have the original date of the summons. 
600 There is the summons with the service. That was lefton the 
day of its date. 

Judge Cuoate: The summons is dated the 16th of April, 1884, 
and the certificate of the sheriff is that on the 3rd day of May he 
served John Elliott, one of the defendants. I do not see any 
memorandum here about its being left with the sheriff on the 16th 
of April. 

Mr. WHEELER: There is no memorandum to that effect on the 
paper, but I personally left it with the sheriff for service on that 
day. 

Judge Cuoate: On the 3rd of May? 

Mr. WHEELER: No; on the 16th of April. 
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Judge CHoate: I think we ought to have the certificate of the 
sheriff. 

Mr. WHEELER: I thought you were going to admit it. 

Judge Cuoate: You might be mistaken about the very day. We 
would rather have the certificate of the sheriff. 

The Rereree: As it now stands the sheriff served the summons 
on the 3rd day of May. 

Mr. WueeEcer: If Judge Choate wants the certificate of the sheriff 
I will produce it hereafter. 

The award of the commissioners has not been marked in evidence. 
It is in evidence, but it has not been marked. It is marked “ Ex- 
hibit A, February 4th, 1885.” 

Judge Cuoate: I would like to have it appear that the decree of 
the 28th of June, 1875, was made at the same term of court with the 

decree of June 24th, 1875. 
601 Mr. WHeeter: You mean the decree of dismissal in the 
Hovey case, on page 33. 

Judge Cuoate: Yes, and the one following it, which directed the 
payment of the funds, which occurred in the same month; four 
days later. 

Mr. WHEELER: We will admit that it was made in the same 
term of court. 

It is admitted that the decree of June 28th, 1875, was of the same 
term of court with the decree of June 24th, 1875, appearing on 
pages 33 and 34 of the printed record. 

Judge Cuoate: We will now read the deposition of Charles C. 
Glover : 


602 CHARLES C. GLover, being duly and publicly sworn, pur- 
suant to the directions hereto annexed, and examined on the 
part of the defendant, doth depose and say : 


Q. State your name and your business and residence now and 
since the year 1875. 

A. Charles C. Glover; a banker; residence, Washington, D. C.,, 
and has been since 1855. 

Q. Of whom, on June 28th, 1875, was the banking firm of Riggs 
& Co., in, Washington city, in the District of Columbia, composed ? 

A. George W. Riggs, John Elliott, A. T. Kieckhoefer, Charles C. 
Glover, and Thomas Hyde. 

Q. What, if any, 3.65 bonds of said District were held by 

603 George W. Riggs, receiver, in the cases of Phelps, assignee, 

against McDonald et al. and. Hovey et al. vs. McDonald et al., 

commenced in the supreme court of the said District and therein 

numbered respectively in equity No. 3910 and 3937, on the date in- 
quired of in the next preceding interrogatory ? 

A. George W. Riggs held, on June 28th, 1875, as receiver, $152,300 
bonds of the District of Columbia known as 3.65’s. 

Q. If, in answer to the next preceding interrogatory, you shall 
mention any registered or coupon bonds, state in whose name such 
registered bonds, if any, were registered, and to whom they were 
payable before as well as on the 28th day of June, 1875. 
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A. $152,000 of said bonds were registered in the name of George 


W. Riggs, receiver, and $300 of them were in coupon bonds. 


Q. What disposition, if any, was made by the said receiver on the 
28th day of June, 1875, of the registered and coupon bonds, if any, 
held by him in the cases aforesaid ? 

A. Under an order of court, they were delivered to A. R. Me- 
Donald. 

Q. If, in answer to the interrogatory vext above, you shall state 
that all of the registered and coupon bonds, so held by the said re- 
ceiver, were by him, on the 28th day of June, 1875, delivered unto 
Augustine R. McDonald, state in whose presence and by and under 
what authority they were so delivered. 

A. They were delivered by George W. Riggs, receiver, in the pres- 
ence of Mr. Ray, counsel for McDonald and myself, under an order 
issued by Judge Wylie, of the supreme court of the District of Co- 
lum bia. 

Q. How, if at all, had the said registered bonds been transferred 
and assigned by the said receiver before and at the time of their 
delivery by him unto the said McDonald ” 

A. The bonds had been signed by George W. Riggs, re- 
604 ceiver, and witnessed by H. Melntire, au officer of the Treas- 
ury Department, qualified to take such acknowledgment be- 

fore delivery to McDonald. 

Q. If, in answer to the interrogatory next above, you shall say 
that, previous to their delivery to the said McDonald, all of the said 
registered bonds had been transferred and assigned by endorsement 
thereof in blank by the suid receiver, and such transfer and assign- 
ment acknowledged by said receiver before one H. McIntire, then 
acting chief of the loan division of the office of the Register of the 
Treasury of the United States, state when, where, and in whose pres- 
ence the said endorsement in blank had been made by the said re- 
ceiver. 

A. My recollection is that the bonds were signed before myself, or 
rather that I was present when he signed it. IL might add, by way 
of explanation, that where large quantities of bonds are to be trans- 
ferred they are signed before taking them over to the Treasury De- 
partment. We are so close to the Treasury that it takes only a 
moment to run over there. 

Q. What, if any, disposition was made by the said McDonald of 
the said registered bonds to him delivered by the said receiver ? 

A. After the receiver handed Mr. McDonald the bonds he turned 
as if to leave the office, but Judge Rav made some remark to him 
which caused him to ask me if I could sell the bonds for him, and I 
told him we could do so, and offered to send them to New York for 
sale for his account. Mr. McDonald then said he would like to dis- 
pose of the bonds at once, and after consultation with Mr. Riggs as 
to the title the order of the court gave, and being satisfied that we 
had a perfect right to purchase the bonds, the market rate was as- 

certained and the bonds purchased by Riggs & Co. 
605 Q. If, in answer to the inquiry next above, you shall say 
that the said registered bonds were by the said McDonald 
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sold and delivered unto the firm of Riggs & Co., state when they 
were so sold and delivered and at what rate, when and in what 
manner the consideration money was paid, and who, on the part of 
the said firm of Riggs & Co., actually nade the purchase of the said 
bonds and received the same from said McDonald. 

A. They were sold and delivered on the 28th day of June, 1875, 
at seventy-one. ‘They were paid for by a draft on New York for 
part of the money to the order of A. R. McDonald. This draft was 
for $103,726.65. $4,406.63, by request of McDonald, was handed 
to Judge Ray in cash, which he afterwards had changed into a cer- 
tificate of deposit, and 32 cents were placed to the account of George 
W. Riggs, receiver, his account being overdrawn to that amount. I 
made the purchase from Mr. McDonald, and received the bonds from 
him as a member of the firm of Riggs & Co. 

Q. If you shall have said that the said registered bonds were de- 
livered by the said reeeiver unto the said McDonald, all transferred 
and assigned by the said receiver by his endorsement thereof in 
blank, and with such transfer and assignment acknowledged by 
said receiver before one H. McIntire, then acting chief of the loan 
division of the office of the Register of the Treasury of the United 
States, state now whether at the time of the sale and delivery by 
the said McDonald of the said bonds to the firm of Riggs & Co. the 
blanks so left on the transfer and assignment of said bonds, or any 
of them, by said receiver had been filled up; and if you say that 
none of the said blanks had been then so filled up state further 
when, by whom, and in what manner, if at all, the said blanks, or. 

any of them, were at any time thereafter filled up. 
606 A. None of the blanks were filled up. I filled them in 
after the bonds had been purchased from McDonald. 

Q. What disposition, if any, was made by Riggs & Co. of the 
bonds purchased by the said firm of the said McDonald? 

A. They were sent to the Treasury Department for transfer and 
put in the name of Riggs & Co. 

Q. State the market value of the said registered bonds at the 
time of the purchase thereof by the firm of Riggs & Co. from the 
said McDonald, and at what time or times, and the price or prices 
for which any bonds issued in lieu of such purchased bonds were 
afterwards, if at all, sold or otherwise disposed of. by the said firm, 
and state what, if any, of said bonds so issued as aforesaid you have 
or hold, or which you had or held at the commencement of this 
action,.or which Riggs & Co. or any member of the said firm had 
or held at the time of the commencement of this action. 

A. The price paid for the bonds, seventy-one, was the full market 
value of the bonds. We purchased bonds from other parties on the 
same day at the same price, and we made further purchases a few 
days before and a few days after at the same rate. I cannot say 
when the bonds issued in lieu thereof were sold, but were all sold 
before the end of the year 1875; cannot state the price. / 

Q. What, if any, knowledge, information, or suspicion had you 
yourself or the said receiver or any member or the then firm of 
Riggs & Co. on or before the 28th day of June, 1875, of any fraud, 
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deceit, or injury practiced, contrived, or meditated by the said Mc- 
Donald against the said Hovey, William P. Dole, or Thomas 

607 J. Phelps, assignee, touching any bonds, claim, lien, title, 
matter, or thing whatsoever ? 3 

A. I had no knowledge whatever on the subject, nor, as far as I 
have knowledge, had any of my partners. Neither my partners or 
inyself had any knowledge on the subject. 

Q. State where, on the 28th ,day of June, 1875, John Elliott and 
Thomas Hyde, then members of the firm of Riggs & Co., and 
Charles E. Hovey, one of the plaintiffs in this cause, respectively 
resided and where they have since continued to live. 

A. John Elliott resided in the city of New York at the date men- 
tioned, Thomas Hyde in Georgetown, and General Hovey in Wash- 
ington, D. C., I think, and have still continued to live in the places 
named, at least so far as Mr. Elliott and Mr. Hyde are concerned. 

Q. State whether the said John Elliott was at any time consulted 
by his copartners or any of them as to the purchase of the said 3.65 
bonds by the said firm of Riggs & Co., and whether, to your knowl- 
edge, he was within the District of Columbia on the 28th day of 
June, 1875, or shortly before or shortly thereafter. 

A. Mr. Elliott was never consulted in regard to the purchase of 
the 3.65 bonds; neither at the time, before or after, was he in the 
District of Columbia. I answer the question with reference to the 
word “ shortly ” before or after the time named. 

Q. State what distinction, if any, is in fact made or exists 

608 in the District of Columbia between the terms or descriptions 

“ bonds,” “ certificates,” and “stock,” in business communica- 

tions or transactions between individuals and the office of the Reg- 

ister of the Treasury of the United States, touching the registered 

bonds of the United States or the registered 3.65 bonds of the said 

District, and what distinction, if any, was in fact so made or existed 
during any portion of the year 1875 or thereafter. 

A. Very little distinction is made between the terms “ bonds,” 
“ stocks,” and “ certificates” in the transactions between individuals 
and the office of the Register of the Treasury. In sending over 
bonds for transfer they are often mentioned as “ registered stock,” 
although such stock was merely a registered bond of the United 
States or the District of Columbia. There was no difference between 
that vear and the years preceding or following. They were called 
“ bonds,” “ registered stock,” and “ certificates ” indiscriminately. 

Q. State whether vou are familiar with the general course of con- 
ducting business between the office of the Register of the Treasury 
of the United States and individuals since the 28th day of June, 
1875, up to the present time. 

A. Only in so far as it affects my business. 

Q. When registered 3.65 or other bonds or certificates are surren- 
dered to the said Register and are cancelled, and new bonds or cer- 
tificates issued by the said Government in their stead, what oppor- 
tunity or facility, if any, is afforded in the office of the said Register 
or in the loan division thereof for the inspection and examination 
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of such cancelled bonds or certificates to persons claiming to be in- 
terested in such inspection and examination ? er 
609 A. There is no difficulty whatever for persons having 1In- 
terest in such cancelled bonds and certificates making exam- 
inations of them at the Treasury Department. The Register throws 
no obstacles in the way of such examinations. 

Q. What opportunity or facility, if any, has been so afforded such 
persons from the year 1875 down to this present time? 

A. There has been no difficulty, so far as I know, to prevent any- 
body from examining any cancelled certificate if they so desire. — 

Q. Was the said amount collected from the agents of the British 
Government or the proceeds thereof deposited with Riggs & Co. In 
the city of Washington; if so, in whose name was it so deposited, 
and how was the account headed? Annex hereto copies of any and 
all entries relating to such account in any and all books of the firm 
of Riggs & Co. 

A. George W. Riggs, receiver, opened an account with Riggs & 
Co. as such, but at the time I knew nothing of the sources whence 
he received the money—that is to say, I don’t distinctly remember 
about that. I had recently been admitted as a member of the firm 
of Riggs & Co. and paid very little attention to what Mr. Riggs was 
personally attending to. I have no accounts of anything to present 
at this time, but it is all a matter of record on the books of Riggs & 
Co., and can be ascertained if desired. 

Q. Who made the purchases of the bonds of the District of Co- 
lumbiain which was invested the said amount collected from the 
agents of the British Government? If you say you made them, 
under whose instructions did you act in making the purchases ? 
When did you make the purchases, and what knowledge had you 
as to the object and purpose for which George W. Riggs, receiver, 
held the said bonds, and when did you first obtain such knowledge ? 

Give the time as nearly as you can. 
610 A. George W. Riggs, receiver, gave an order to Riggs & 

Co. to purchase for him as receiver District of Columbia 3.65 
bonds to the extent of $152,300, and I, as a member of the firm of 
Riggs & Co., made such purchase under the instruction of George 
W. Riggs, receiver. I think the bonds were purchased in March, 
1875, and beyond the fact that they were purchased for George W. 
Riggs, receiver, I had no knowledge, for I did not know for whom 
he was holding the bonds as receiver. On the 28th day of June, 
1875, I first received information. 

Q. Which member of the firm of Riggs & Co. had personal charge 
and supervision of the said bonds while they were held by George 
W. Riggs, receiver? 

A. They were in custody of Riggs & Co. for safe keeping, just as 
the bonds of any other customer were held; no particular member 
of the firm had Riggs & Co. had charge of them. 

Q. Were the said bonds, while so held by George W. Riggs, re- 
ceiver, put into an envelope or wrapper; if so, how was such en- 
velope or wrapper endorsed? Was there placed in such envelope or 
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wrapper or was there placed with the bonds a copy of the foregoing 
decree or any memorandum referring to such decree ? 

A. The bonds were simply placed in a wrapper and marked 
George W. Riggs, receiver. There were no papers with them that 
I know of. 

Q. Did you, between February 16th, 1875, the date of the forego- 
ing decree, and June 28th, 1873, the date when the said bonds were 
delivered to McDonald, have any conversation with any member of 
the firm of Riggs & Co. in regard to the object and purpose fo which 
said bonds were held by George W. Riggs, receiver? If yea, state 

the names of the members with whom such conversation was 
611 had, and the substance of such conversation, as nearly as you 
can recollect. 

A. I had no conversation with any member of the firm of Riggs 
& Co. in regard to the object for which said bonds were held and 
did not know of the decree referred to or its existence. 

(). Between the 16th of February, 1875, the date of the foregoing 
decree, and June 28th, 1875, the date when the bonds were deliv- 
ered to McDonald, what knowledge had you as to how and for what 
purpose and object the said bonds were held by George W. Riggs, 
receiver? State fully and particularly. 

A. I had no knowledge whatever upon the subject. 

Q. Were you present on June 28th, 1875, when McDonald and 
Charles A. Ray first called on George W. Riggs and presented to him 
an order to pay over the fund held by him as receiver? If yea, state 
the substance of what occurred between them and the conversation, 
as nearly as you can. 

A. I was present when Ray and McDonald called, on the 28th June, 
1875, upon Mr. Riggs with orders from the court relating to the dis- 
position of these bonds. Mr. Riggs did not seem to think the orders 
sufficiently explicit, and, while discussing the matter with Ray and 
McDonald, Mr. John D. McPherson entered the office, and a con- 
versation followed between the parties named, which resulted in Mr. 
Riggs, Mr. McDonald, Mr. Ray, and Mr. MePherson going to the 
court held by Judge Wylie, as Mr. Riggs wanted further and more 
definite information with reference to the orders issued by Judge 
Wylie to pay over the money to McDonald. I did not hear all the 
conversation that took place. 

Q. After the return of Mr. Riggs and Mr. McDonald and Ray from 

the court to the banking-house of Riggs & Co., on June 28th, 
612 1875, state as fully and particularly as you can all that took 
place and all that was said in Mr. Riggs’ room until the de- 
parture of McDonald and Ray. | 

A. After the return of Mr. Riggs from the court he related what 
Judge Wylie had said in reference to these orders and the condi- 
tions that he had placed upon, and that be considered it his duty as 
an officer of the court to deliver these bondsto Mr. McDonald. The 
bonds were signed by Mr. Riggs in blank and witnessed by H. Me- 
Intire, acting chief of the loan division of the Treasury, after which 
they were handed to Mr. McDonald. Some conversation then ensued 
between Ray and McDonald with reference, I think, to Ray’s fees ; 
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after which McDonald turned to me and asked if I would sell 
the bonds for him. I offered to send them to New York for sale. 
He expressed a wish to dispose of them at once, and after a consul- 
tation with Mr. Riggs—he having asked Riggs & Co. to purchase 
them—as to his title under this decree, I purchased the bonds at 
the market rate. Mr. Riggs said there was no question as to his 
title to the bonds; he could do with them what he pleased. After 
the bonds had been purchased and while Mr. McDonald was wait- 
ing for a draft on New York Mr. John D. McPherson entered the 
office and said something about an appeal having been taken, but 
when informed of the sale of the bonds to Riggs & Co., or rather 
when informed of the disposition of the bonds, after a short conver- 
sation with Ray and Mr. Riggs he left the office. 

Q. Were any other members of the firm of Riggs & Company 
present at the time inqnired of in the last interrogatory’? If so, 
give their names. 

A. Only Mr. Riggs and myself were present. 

Q. Who besides McDonald and the members of the firm of Riggs 
& Co. were present at that time? 

A. Charles A. Ray was present, and McPherson after the transac- 

tion had been closed. : 
613 (. Who handed the said bonds to George W. Riggs for his 
endorsement ? 

A. L don’t know; they were in the custody of the bank; I may 
have gotten them out for him. 

Q. What was said by McDonald in regard to selling the bonds; 
did you tell him you would sell them in New York, and did he say 
that he wanted to sell them at once; did he say that he wanted pay- 
ment in currency or a check to bearer ? 

A. Mr. McDonald expressed a wish to dispose of the bonds. Both 
Mr. Riggs and myself offered to send them to New York for sale for 
his account. He expressed a wish to dispose of the bonds at the time, 
and asked Riggs & Co. whether they would buy them or not. As I 
before testified, a conversation ensued between Ray and McDonald 
with reference to the fees of the former. He wanted them paid at 
once, and he suggested to McDonald a sale of part of these bonds 
for that purpose; and it was after this conversation that McDonald 
asked Riggs & Co. to purchase the bonds, which they did, as before 
related ; don’t remember his saying anything about check payable 
to bearer or currency ; the arrangement made was to pay him by a 
draft on-New York. 

Q. Before the bonds were purchased by Riggs & Co. did you see 
the order directing the receiver to pay the funds to McDonald and 
White; if you say you did not see it, did you hear that such an 
order had been made ? 

A. I saw the orders in Mr. Riggs’ hands; I don’t remember read- 
ing them. 

Q. Was the New York house informed of the appointment of 
George W. Riggs as receiver in the cases of Phelps and of Hovey 
and Dole against McDonald and White, and of the purchase of the 
bonds for George W. Riggs, receiver; if so, when? Annex hereto 
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copies of any correspondence between the New York and Washing- 
ton houses in regard to the proceeds of said award and of the 

614 said bonds between the 15th day of February, 1875, and June 
29th, 1875, inclusive. 

A. Ihave no knowledge of it. It would not be necessary to inform 
them of his appointment. The account was kept in the name of 
George W. Riggs, receiver, and weither the house in New York nor 
ourselves knew for whose account and for what purpose the account 
was held. I know of no correspondence on the subject, and have 
none to offer. 

Q. Is the price in Washington of registered 3.65 bonds of the Dis- 
trict of Columbia regulated by the price of such bonds in the city 
of New York? 

A. No; the price of 3.65 bonds is regulated by the Washington 
market. 

Q. After the final departure of McDonald and Ray from the bank- 
ing-house of Riggs & Company on June 28th, 1875, what was done 
with the bonds? If you say they were sent to the Register of the 
Treasury, how soon after the departure of McDonald and Ray were 
they so sent; by whom were thev taken ; did Mr. Riggs himself go 
to the Treasury with them, or accompany the person who took them? 
Was any written communication from Riggs & Company to the 
Register of the Treasury sent with the bonds? If so, annex hereto a 
copy thereof. 

A. After the departure of Ray and McDonald I wrote a letter to 
the Register of the Treasury, enclosing these bonds, and asking that 
new certificates be issued in the name of Riggs & Co., having filled 
in the name of Riggs & Co. in the blanks in the back of the bonds 
left for that purpose; I then took them over to the Treasury Depart- 
ment; Mr. Riggs did not take them over himself or accompany 
me; I have no copy. 

Q. Were not the said bonds purchased from McDonald by Riggs 
& Company at one per cent. less than the market rate on the 28th 

day of June, 1875? 
615 A. No; the price paid was the full market rate. 
Q. What was the market rate of such bonds on the 28th 
June, 1875? 

A. Seventy-one to seventy-one and a half; there is always a bid 
and asking price. 

Q. What price did. Riggs & Company pay for the said bonds? 

A. We paid seventy-one for them. 

Q. After the purchase of the said bonds by Riggs & Company 
when did the interest thereon become due, and when was it collected 
by Riggs & Co.? 

A. The interest became due on all 3.65 bonds on the first days of 
February and August; I don’t know that any of these bonds were 
in possession of Riggs & Co. when the next instalment of interest 
became due; we were constantly buying and selling these bonds, 
and all of them may have been disposed of. 

Q. Did not the said George W. Riggs correspond daily, or almost 
daily, with the defendant John Elliott? 
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A. He did. 

Q. Did you before you were examined under this commission see 
or hear read a copy of the foregoing interrogatories and cross-inter- 
rogatories, and did you consult with any one in regard to the 
answers you were to make thereto; and, if so, with whom? 

A. I did not see the interrogatories; the cross-interroga- 
616 tories I saw before giving my answers, but consulted no one 
in regard to the answers J was to make thereto. 


By Mr. Harris, counsel for def’t Elliott: 


Q. Did you ever see a copy of the following order or any part 
thereof; and, if so, when did you first see it: 


“In the supreme court of the District of Columbia. Thomas J. 
Phelps, assignee, vs. Augustine R. McDonald and William White. 
In equity, No. 3910. 


“ This cause came on to be further heard on the 16th day of Feb- 
ruary, A. D. 1875; and thereupon, and upon consideration thereof, 
and. with the consent of the parties to this suit and of Charles E. 
Hovey and William P. Dole, parties complainant in a certain cause 
in equity in this court, numbered 3937, against the same defendants, 
and claiming one-fourth of the award in the proceedings mentioned— 

“Tt is on this 16th day of February, A. D. 1875, ordered, ad- 
judged, and decreed— 

“1. That the restraining orders heretofore made in both said 
‘auses are hereby vacated. 

“2. That the decrees made in this cause on the 28th day of De- 
cember, A. D. 1874, appointing George W. Riggs, Esq., receiver and 
granting a provisional injunction is modified as follows, viz: That 
the defendant William White may receive from the agents of the 
British Government the one-half of the net amount of the award in 
the proceedings mentioned, free and discharged of all claims of the 
plaintiffs in both the causes above mentioned, to enable the said de- 
fendant to pay the expenses incurred by the defendant A. R. Me- 
Donald in the prosecution of this claim, which sum of one-half of 

said award the court finds to be the reasonable expense inci- 
617 dent to the prosecution of the said claim by said defendant, 

A. R. McDonald, before said mixed commission, exclusive of 
said —. ° 

“3. That the remaining half of the net amount of said award shall 
be paid to the said George W. Riggs, and it is ordered, adjudged, 
and decreed that the defendants shall execute all such orders, re- 
ceipts, and acquittances necessary to enable the said George W. 
Riggs to collect the same, and the said George W. Riggs shall hold 
the said half of the said award, subject to the claims, liens, and 
rights of the said Charles Hovey and William P. Dole and of the 
plainciff in this cause, to be determined by the further decree of this 
court in this cause and in the cause of said Hovey and Dole herein- 
before mentioned ; and it is further ordered that the said receiver 
be directed to invest the money so placed in his hands in bonds of 
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the United States or in 3.65 bonds of the District of Columbia, guar- 
anteed by the United States, as he may deem best for the interest of 
the parties concerned, and that a copy of this decree be filed in the 


last-mentioned cause. 
“By the court: A. W.” 


A. I first saw a copy of that order-on the 6th day of November, 
1884. 

Q. If you say that you never saw a copy of the foregoing decree 
or any part thereof, did you ever hear that such a decree had been 
made; and, if so, when did you first hear of it? Give the time as 
nearly as you can. Was it before or after the delivery of the bonds 
to McDonald on June 28th, 1875? 

A. My answer given tothe preceding question answers the present 
interrogatory. I never heard of this decree before the 6th day of 
November, 1884. 

Q. Do you know when the half of the amount of said award 
618 was paid by the agents of the British Government to 

George W. Riggs, receiver; and, if so, when? 

A. I don’t know. 

Q. Who collected the said amount from the said agents of the 
British Government? If you say George W. Riggs, was any other 
member or members of the firm of Riggs & Co. present ? 

A. I do not know who collected the money from the British Gov- 
ernment. 

Q. How was the amount paid by the agents of the British Gov- 
ernment to Mr. Riggs? Was it by check or drafi, or in currency or 
gold? If you say draft, give the particulars of the draft, by whom 
drawn, on whom, and the amount. 

A. I really don’t know. 

QQ. Was the draft payable in gold or coin? How were the pro- 
ceeds of it collected by Mr. Riggs? 

A. I cannot say. 

Q. If you say the house of Riggs & Co. in New York sold the 
gold, were they notified as to the purpose and object for which the 
gold was held by George W. Riggs? Annex hereto any and all cor- 
respondence relating thereto between the house of Riggs & Co., in 
Washington and New York. 

A. I am not able to say whether they sold the gold or whether it 
was received in gold. It is a matter of record on the books of Riggs 
& Co. There would be no necessity for notifying Riggs & Co. of 
the purposes for which George W. Riggs, receiver, held money or 
moneys, and if they sold the gold it would be simply for George W. 
Riggs, receiver. It would not be necessary to state even that. We 

very often give our New York house orders to sell stock, 
619 bonds, and at the time when there was a premium on gold 

also, without giving the names of the parties for whom the 
house here in Washington acted. I have no correspondence to 
annex. 

Q. When the said amount was collected from the agents of the 
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British Government was a copy of the foregoing order presented to 
such agents; and, if so, by whom? 

A. I have no knowledge on that subject. 

Q. At the time George W. Riggs signed the endorsements on said 
bonds were the acknowledgments of H. McIntire to such endorse- 
ments then on the said bonds? 

A. No, sir. 

Q. State fully and particularly everything that was done with 
said bonds from the time they were handed to George W. Riggs for 
his endorsement until they came into the possession of Riggs & Co. 
as purchasers. 

A. The bonds were signed by Mr. Riggs and witnessed by Mr. 
McIntire, after which they were handed to McDonald, and then the 
purchase was made as detailed in previous answers. 

Q. Were any of said bonds endorsed by George W. Riggs before 
he went to the court with McDonald and Ray on the 28th of June, 
1875? ie 

A. No. 

Q. From the time Mr. Riggs returned from the court until the 
check for the bonds was given to McDonald was Mr. Riggs con- 
stantly engaged in endorsing the bonds? If not, what else did he 
do? 

A. I don’t know what else he did do. Those men, McDonald and 
Ray, were in the office for probably an hour before the transaction 
was consummated. 

Q. Did MeDonald and Ray leave the banking-house as soon as 
McDonald received his check? If not, how soon thereafter ? 

A. He left the private office of Mr. Riggs directly after 
620 i receiving the check, but I don’t know when he left the bank 
building ; I paid no attention to his movements. 

Q. How long was it from the time »IcDonald and Ray entered 
the banking-house of Riggs & Co., after their return from court, 
until they finally left it? Give the length of time as nearly as you 
can. 

A. It must have been very nearly an hour. It would take a good 
deal of time to get out the bonds and endorse them, take the ac- 
knowledgments; it would take but a short time to cross to the 
Treasury for Mr. Riggs to make his acknowledgment; then to pur- 
chase the bonds, make the calculations, to issue a draft and certificate, 
and to examine the bonds, I think it would take about an hour. 

Q. Was the house of Riggs & Co. in the city of New York kept 
informed of the transactions of the house of Riggs & Co. in Wash- 
ington’? If yea, how often were such communications made ? 

A. The house of Riggs & Co. in New York is not kept informed 
of the transactions by the house of Riggs & Co. in Washingion, only 
in so far as we have such business as requires their attention. 

Q. Did Mr. Riggs on June 28th, 1875, go to New York? If so, 
at what time did he leave Washington, and when did he return 
thereto ? 

A. I can’t remember. I don’t think that he did go. 

Q. Was it not at your suggestion that the said bonds were pur- 
chased ? 
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A. No; the bonds were offered to Riggs & Co., and just as an 
other transaction would take place in the bank we purcha 
them. 


621 HARTWELL JENISON, residing in Washington city, D. C., 
chief of the loan division, Treasury Department, U. S., aged 

sixty-three years and upwards, being duly and publicly sworn and 

examined on the part of the defendant, doth depose and say : 


Q. Please state your name, age, residence, and present position or 
employment ? 

A. My name is Hartwell Jenison; age, sixty-three; residence, 
Washington city; chief of the loan division, Treasury Department. 

‘Q. In whose charge or custody are now the official records and 
books and the canceiled bonds and certificates relating or belonging 
to the loan division of the office of the Register of the Treasury of 
the United States? 

A. In my own, as chief of the division of loans. 

Q. If, in answer to the next preceding interrogatory, you shall say 
that such official records and books and such cancelled bonds and 
certificates ure now in your charge or custody, please produce from 
such cancelled bonds and certificates such, if any, registered 3.65 
bonds of the District of Columbia, payable to George W. Riggs, re- 
ceiver, or assigns, as may be in your possession. 

A. Witness produces 3.65 bonds that have been cancelled and 
surrendered, standing in the name of George W. Riggs, receiver, 
Nos. 71 and 72, of $1,000 each, and bonds for $5,000 each, Nos. 81 

to 100, inclusive, and 336 to 345. 
622 Q. If, in answer to the request made above, you shall pro- 
duce any such registered 3.65 bonds, please state whence you 
obtained them. 

A. They were accompanied with a letter of instruction from Riggs 

& Co., dated June 28th, 1875. 


Copy of letter filed herewith, marked No. 1, J. H. G., and is as fol- 

lows: 
“WasHineton, D. C., June 28th, 1875. 

Sik: Herewith you will receive $152,000 District of Columbia 3.65 
stock. 

Please transfer the same as per assignment and make the interest 
payable at Washington. . 

Return the new certificates to the subscribed address. 


Very respectfully, 
(Signed) RIGGS & CO. 
To the Register of the Treasury, Washington, D. C.” 


* These figures were not upon this letter when received, but were 
there inserted in the Register’s office for convenience of reference, to 
show the number of the new bonds issued to Riggs & Co. in lieu of 
those transmitted with such letter. 

42—1588 
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Q. If you shall produce any such registered 3.65 bonds so payable. 


read now from the said bonds their numbers and denominations and 
annex acopy of one of the said bonds to this your deposition. 

A. The numbers have been given above and certified copy of one 
of said bonds is filed herewith, marked No. 2, J. H. G. 


6224 (Face of Bond.) 
District of Columbia Exempt from 
Funding Bond. 82. Vignette. 82. Taxation. 
5,000. 5,000. 


This certifies that the District of Columbia is indebted unto George 
W. Riggs, receiver, or assigns, in the sum of five thousand dollars, pay- 
able August Ist, 1924, with interest from the lst day of Feb’y, 1875, 
inclusive, at the rate of three and sixty-five hundredths per cent. per 
aunum, payable on the first day of February and August in each 
year at the Treasury of the United States. This bond is authorized 
by an act of Congress approved June 20, 1874, amended by an act 
approved February 20, 1875, by which the faith of the United States is 
hereby pledged that the United States will by proper proportional 
appropriations, as contemplated in this act, and by causing to be 
levied upon the property within said District “ such taxes as will do 
so, provide the revenues necessary to pay the interest on said bonds 
as the same may become sue and payable, and create a sinking fund 
for the payment of the principal thereof at maturity.” 

Washington, May 14th, 1875. : 

F. COYLE, 
Comptroller of the District of Columbia. 
MOSES KELLY, Treasurer. 
HORACE J. FROST, 
Secretary of the Commissioners of the Sinking Fund. 
Seal District of Columbia. 

Registered in the office of the Register of the United States 
Treasury in accordance with the acts of Congress of June 20th, 1874, 
and February 20th, 1875. 


JOHN ALLISON, Register. 
Entered: M. K. Recorded: H. J. } 


6225 ° | (Back of Bond.) 
Act of June 20th, 1874, amended February 20th, 1875. 
Transfer No. —. 


Funding bond. 5,000. District of Columbia. 


For value received I, —— , assign unto Riggs & Co. the 
within registered bond of the District of Columbia and hereby au- 
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thorize the transfer thereof on the books in the office of the Register 
of the United States Treasury. 
Dated ; 


GEORGE W. RIGGS, Receiver. 
State of . : 
County of 


Town of 


Personally appeared before me the above-named assignor, known 
or proved to me to be the payee of the within bond, and signed the 
above transfer, acknowledging the same to be — act or deed. 


Witness my hand, official designation, and seal. 
H. McINTYRE, 
Act’g Ch’f Loan Div. 


Nore.—The execution and acknowledgment of the above assign- 
ment, when not made at the U.S. Treasury Department, must ~ 
fore a U.S. judge, U.S. district attorney, clerk of a U.S. court, col- 
lector of customs, collector of assessor of internal revenue, U. S. 
treasurer or assistant treasurer, or the president or cashier of a na- 
tional bank, or, if in a foreign country, before a United States min- 
ister or consul or any officer of the U.S. Treasury. In all cases the 
oflicer must add his official designation, residence, and seal, if he 
has one. When the assignment is made by a corporation it must be 
na‘sed as the assignor; when by a guardian, trustee, executor, 
administrator, an officer of a corporation, or any one in a representa- 
tive capacity, proof of his authority to act must be produced to the 
officer before whom the assignment is made and must accompany 
the bond. Assignors must be identified as known and responsible 
persons to the satisfaction of the officer. 
Five thousand dollars. 


(Exhibit No. 2 will appear at end of testimony of Glover.) 


(). Examine all of any cancelled registered 3.65 bonds of the Dis- 
trict of Columbia, payable to George W. Riggs, receiver, or assigns, 
that may have been by you produced upon this your exami- 
623 nation, and state how, if at all, they differ from each other. 
A. They are the same in every respect. 

Q. State whether you know the signature and handwriting of 
George W. Riggs, deceased, late a member of the firm of Riggs & 
Co., of the city of Washington, in the District of Colurabia. 

A. I am familiar witlr it. 

Q. If you shall have produced any cancelled registered 3.65 bonds 
of the District of Columbia, payable to George W. Riggs, receiver, or 
assigns, and purporting to have been transferred or assigned by 
George W. Riggs, receiver, state in whose handwriting are the words 
and letters “ Geo. W. Riggs, receiver.” 

A. It appears to be signed by George W. Riggs, receiver, and, to 
the best of my knowledge and belief, it is his signature. 

Q. If you shall have produced any such bonds as are inquired of 

n the next preceding interrogatory purporting to have been trans- 
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ferred or assigned to Riggs & Co., state whether the words “ Riggs & 
Co.” upon any such bonds are in the same handwriting as the words 
and letters “Geo. W. Riggs, receiver,” thereon, and, if not, in whose 
handwriting are the words “ Riggs & Co.” 

A. The insertion of Riggs & Co. in the assignment is different 
from the signature George W. Riggs, receiver. I should take the 
handwriting of Riggs & Co. to be in the handwriting of Mr. Glover. 

Q. State where you were and what official position, if any, you 
occupied on the 28th and 29th days of June, in the year 1875. — 

A. l occupied the same position then, as chief of the loan division. 
I was in Europe at the time. 


Q. State whether you knew H. McIntire on the dates last above 


enquired of, what official position, if any, he then occupied, and 
whether he is now living or dead. 

624 A. I was acquainted with him. He, was a clerk in my 
division. He was acting chief during my absence, and is 

now dead. | 

Q. If you shall have produced any cancelled 3.65 bonds of the 
District of Columbia, payable to George W. Riggs, receiver, or as- 
signs, and purporting to have been transferred or assigned by the said 
receiver before said H. McIntire as “acting chief loan division,” 
state in whose handwriting are the letters and words “ H. McIntire, 
acting chief loan div.,” and whether you are familiar with the sig- 
nature of said H. MeIntire and his handwriting. 

A. They are in his own handwriting. I am_ perfectly familiar 
with his handwriting. 

Q. When registered 3.65 bonds or other bonds or certificates are 
surrendered to the Register of the Treasury of the United States and 
cancelled, and new bonds or certificates issued: by the Government 
in their stead, what disposition is made of such cancelled bonds or 
certificates ? 

A. They are preserved in the Register’s office as vouchers of the 
transaction. 

Q. What disposition was made of such cancelled bonds or certifi- 
cates before and during the year 1875? 

A. The same system has prevailed for all time. 

Q. When registered 3.65 or other bonds or certificates are sur- 
rendered to the Register of the Treasury of the United States and 
cancelled and new bonds or certificates issued by the Government in 
their stead, what opportunity or facility, if any, is afforded in the 
office of the said Register or in the loan division thereof for the in- 
spection and examination of such cancelled bonds or certificates to 
persons who may be interested in such inspection and examination ? 

A. No objection is offered to inspection or information to inter- 
ested parties. 

Q. What opportunity or facility for such inspection and examina- 
tion has been so afforded such persons from the year 1875 down to 

the present time ? 
625 A. Perhaps it is better to answer the question by saying 
_ there has been no objection to examination by interested 
parties, 
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Q. Do you know of anything concerning the matters in question 
which may tend to the benefit and advantage of the defendant 
Elliott? If yea, declare the same fully and at large, as if particu- 
larly interrogated concerning the same. 

A. I know nothing, and I have no interest in the matter. 


Cross-interrogatories read by Mr. WHEELER: 


Q. Is there annexed to or accompanying the said bonds or on file 
with the Secretary of the Treasury, in the Register’s office, or else- 
where, any proof of the authority of George W. Riggs to make the 
assignment of the said bonds? If you say there is such proof of 
authority on file, when was it filed? Annex hereto a copy thereof. 

A. There is no evidence of that kind to my knowledge, and none 
would be required in making the transfer of bonds standing in his 
name as receiver. 

Q. How many bonds payable to George W. Riggs, receiver, have 
you produced ? 

A. Thirty-two. 

Q. Annex hereto copies of any other papers on file in the Treas- 
ury Department, in the office of the Registrar of the Treasury or 
elsewhere, relating to the said bonds. 

A. Certificate, in lieu of copy of letter of transmittal and receipt 
of Riggs & Co. for bonds issued in their name, produced, marked 
No. 3, J. H. G., and is as follows: 


“TREASURY DEPARTMENT, 
ReGIsTer’s Orrice, November 15th, 1884. 
I hereby certifv that Messrs. Riggs & Co. acknowledged, under 
date of June 30th, 1875, the receipt of $152,000 3.65 D. C. 
626 _ bonds, issued in their name June 29th, 1875,in lieu of like 
amount of 3.65 bonds assigned to them by George W. Riggs, 


receiver. 
H. JENISON, 
Chief of Loan Division.” 


“The above certificate is given to supply the copy of original re- 
ceipt called for, the paper having been mislaid. | 


H. JENISON, Ch’f L. D.” 
Q. Is the “ note” printed on the back of the said bonds a part of 
the regulations prescribed by the Secretary of the Treasury for 


the assignment of said bonds? 
A. It is. 


Mr. Harris: We will now read the following cross-interrogato- 
ries omitted by Mr. Wheeler: 

Q. On the copy of the bond which by the fifth direct interroga- 
tory you are required to annex hereto make also a copy of the 
endorsement and acknowledgment. Let such copy of the bond be 


in every respect a complete copy of the original. 
A. A copy of No. 71 of $1,000 denomination and No. 82 of $5,000 | 


denomination are complete copies. 
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Q. How do the endorsements and acknowledgments on the other 
bonds produced by you differ from the one of which you bave made 
a copy? 

A. They are uniform throughout. 

Q. During the year 1875 what were the hours for the transaction 
of business by the public at the Treasury Department” 

A. I do not know that I can say positively as to that time, but the 
rule has prevailed for an indefinite time that the doors are closed at 
two o’clock p. m. to outside parties. That does not prevent parties 
coming in by permit. 


627 Tuomas Hype, of the city of Washington7in the District of 
Columbia, being duly and publicly sworn, and examined on 
the part of the defendants, doth depose and say as follows: 


Q. State your name and age and your residence and occupation 
from the commencement of the year 1875 up to the present time. 

A. Thomas Hyde: forty-five years old; Washington, District of 
Columbia; occupation, banker, from 1875 to the present time. 

(). State what connection, if any, you had with the firm of Riggs 
& Co. on the 28th of June, 1875. 

A. | was a member of that firm. 

Q. State what knowledge, if any, you orany other member of the 
said firm had, on the 28th day of June, 1875, or theretofore, of anv 
intent or design on the part of one Augustine R. McDonald to de- 
fraud the plaintiffs in the present suit, or either of them, or to de- 
prive them or either of them of any claim, lien, or right to any 3.65 
bonds of the District of Columbia held by George W. Riggs as re- 
ceiver. : 

A. I had no knowledge of any. 

Q. State what knowledge you had of any purpose on the part of 

Riggs & Co. on the 28th of June, 1875, to purchase any such 
628 3.65 bonds from the said McDonald before the said firm 
actually purchased the said bonds. 

A. I hadn’t any knowledge of the ‘matter until the bonds were 
purchased from McDonald; after the purchase they were brought to 
my desk, assigned in blank by George W. Riggs, receiver. 

Q. State whether Charles E. Hovey, one of the plaintiffs in this 
acticn, resided in the city of Washington, in the District of Colum- 
bia, on the 28th dav of June, 1875,and where since that date he 
has continued to reside. 

A, He resided in Washington at that date, and, I believe, ever 
since. 

Q. State what portion, approximately, of the period intervening 
between the commencement of the year 1875 and the present time 
William P. Dole, another of the plaintiffs in this action, has passed 
in the said eity of Washington. 

A. Mr. Dole had his residence in Washington at that time, and 
has had since, though I believe he spends some of his time at Berke- 
ley Springs, West Virginia. | 
Q. State whether the said Charles E. Hovey, in the year 1875, 
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kept an account as depositor with the firm of Riggs & Co. in said 
city ; and, if yea, state further between what dates. 

A. Mr. Charles E. Hovey kept an account with Riggs & Co. from 
November, 1866, to August, 1875. 

Q. State whether the said William P. Dole, during the year 1874 
and thereafter, kept an account as depositor with the said firm of 
Riggs & Co. in said city; and, if yea, state further between what 

periods. 
629 A. Mr. Dole kept an account with Riggs & Co. at that time, 
and has kept one ever since. 

Q. State what, if any, inquiry was at any time made of the said 
firm by the said Hovey and Dole or eitherjof them touching the dis- 
position made by said McDonald of any such 3.65 bonds by him ob- 
tained on the 28th day of June, 1875, from the said George W. Riggs 
as receiver. 

A. I have no knowledge of any. 

Q. State what, if any, response the said firm were at all times 
ready to make —any such inquiry. State what, if any, facilities have 
been afforded since the 28th day of June, 1875, down to the present 
time by the officeof the Register of the Treasury of the United States 
for the examination and inspection of the records of transfer of reg- 
istered 3.65 or other bonds to persons interested in such examina- 
tion and inspection. 

A. I believe that the books are open to inspection at all times for 
that purpose, and I have never had any difficulty in gaining access 
to them for that purpose. , 

(). State how far distant from the Treasury building, in the city 
of Washington, the banking-house in the same city of said Riggs & 
Co. was on the 28th day of June, 1875, and has even been since your 
earliest recollections. 

A. On the opposite side of the street. 

Q. State whether you knew Thomas J. Durant, who, in 1878, ap- 
peared before the auditor of the supreme court of the District of 
Columbia as solicitor for the complainants in the certain cause then 
depending in the said court entitled Charles E. Hovey et al. v. Augus- 
tine R. McDonald et al., and numbered, in equity, No. 3937; and, if 
yea, state further whether the said Thomas J. Durant is living or 

dead. 
630 A. I was acquainted with Mr. Durant, and I believe he is 
now dead. : 

Q. State whether the estate of the late George W. Riggs, of the 
said firm, is now with or without a personal representative, and, if 
such estate is now without such personal representative, state, fur- 
ther, whether it became so through death or otherwise, and, if by 
death, who was the surviving personal representative, and when and 
where did he die. | 

A. James M. Johnston is the present representative of the estate 
of George W. Riggs. 

Q. State the market price for buying 3.65 bonds of the District of 
Columbia at the said city of Washington on the 28th day of June, 


1875. 
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A. Seventy-one. 

Q. State whether after the 28th day of June, 1875, the firm of 
Riggs & Co. sold any 3.65 bonds of the said District against their 
purchase on that day of such bonds from the said McDonald ; if 
yea, state further where and at what date or dates and at what 

rice. 

: A. They sold a bundred and fifty thousand (150,000) in New York 
on the 29th or 30th of June, 1875, at seventy-one a half and sev- 
enty-one and five-eighths. | 

Q. State what, if any, difference there was on the 28th day of 
June, 1875, and before and after that date between the buying and 
selling prices of 3.65 or other bonds. 

A. Generally one-quarter to one-half of one per cent. between the 
buying and selling price. 

(). State whether on the 28th day of June, 1875, it was generally 
recognized by the business community in the said city or elsewhere 

that the faith of the United States was pledged for the pay- 
631 ment of the principal and interest of the 3.65 bonds of the 
District of Columbia. 

A. There was a little uncertainty regarding the guaranty of the 
United States on these bonds, and the investors had some hesitation 
in buying. 

Q. State the circumstances that have gradually given a high value 
to such bonds. 

Q. State whether in the year 1875 or thereafter there was any dif- 
ference in the value of such 3.65 bonds, whether registered or cou- 
pon, and, if the coupon bonds were comparatively, at any times, 
higher than the registered bonds, state .urther at what times and 
for what reasons they became higher. | 

A. Very little, if any, difference in value between the registered 
and coupon bonds existed. 

Q. Do you know or can you further set forth anything that may 
be of benefit to any of the parties to this action or material to this 
your examination ; if yea, set forth now such matter fully and at 
large. 

A. Well, I will state that in regard to my knowledge of the pur- 
chase of these bonds that they were brought to my desk after the 
purchase signed in blank, as heretofore stated, and were afterwards 
taken by Mr. Glover, the assignment filled up by him, and were 
taken by him to the Treasury for transfer. 


Cross-interrogatories : 


Q. Is there in the books of Riggs & Co. an account with George 
W. Riggs, receiver? 
A. Yes. 
Q. When was such an account, if any, opened, and how is it 
headed, and when was such account closed ? 
632 A. I could not tell except by reference to our books, and I 
haven’t those with me. 
Q. Are there in the books of Riggs & Co. any entries relating to 
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the receipt by George W. Riggs, receiver, of a certain amount of 
gold or money from the British Government and the investment of 
that amount in bonds of the District of Columbia ? 

A. Yes. 

Q. Are there in the books of Riggs & Co. any entries relating to 
bonds of the District of Columbia held by George W. Riggs, receiver ? 

A. No; none that I know of. 

Q. Annex hereto copies of any and all accounts in any and all 
books of Riggs & Company with Geo. W. Riggs, receiver, and any 
and all entries in said books in any way relating to the bunds of the 
District of Columbia held by George W Riggs. 

A. I have no such statements of accounts with me, but I can 
furnish them if necessary. 


(The witness agrees to furnish the accounts called for, to be at- 
tached to this deposition.) 


Q. In regard to the bonds of the District of Columbia purchased 
by Riggs & Co. from McDonald on June 28th, 1875, what knowl- 
edge had you, if any, at the time of the purchase as to the purpose 
for which they were held by George W. Riggs, receiver, or what 
knowledge had you of the suit between Hovey and McDonald in 
which George W. Riggs was appointed receiver ? 

A. I had no knowledge whatever as to either case ? 

Annexed to the deposition is the account of George W. Riggs, re- 


ceiver, in account with Riggs & Co., Washington city, and is as fol- 
lows: 


633 George W. Riggs, receiver, in account with Riggs & Co., 
Washington city. 


Dr. 
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Mr. Harris, counsel for def ’t Elliott: 


Q. At the time the firm of Riggs & Co. purchased the bonds of 
the District of Columbia what entry, if any, was made in the books 
of Riggs & Co. ? 

A. They were charged to the 3.65 bond account. 


Cuarves A. Ray, of Indianapolis, Indiana, attorney-at-law, aged 
forty-five years and upwards, being duly and publicly sworn on the 
part of the defendant, Jolin Elliott, testified as follows: 


634 Q. State your name and profession and your residence, 
both at this time and in the month of June, in the year 1875. 

A. Charles A. Ray; attorney-at-law. In June, 1875, I resided in 
the city of Washington, D.C. I now reside in Indianapolis, Indiana, 
and am engaged in my profession as a member of the law firm of 
Ray, Knefler & Berryhill. 

Q. State what professional connection, if any, you had on the 28th 
day of June, 1875, with the certain cases of Phelps, assignee, v. Me- 
Donald et al. and Hovey et al. v. McDonald ¢t al., then pending in 
the supreme court of the District of Columbia, and therein num- 
bered respectively No. 3910 and No, 3937, in equity. 

A. I was employed to defend the suits referred to. 

Q. Where, when, and under what circumstances, if at all, did you 
first make the acquaintance of George W. Riggs, the receiver in the 
said cases ” 

A. I called upon George W. Riggs, receiver in said cases, at the 
banking-house of Riggs & Co., Washington, D. C., between 11 and 
12 o'clock on the morning of June 28, 1875, with my client, A. R. 
McDonald, and was introduced by him to Mr. Riggs. This was the 
first time I remember to have met Mr. Riggs. I called with Me- 
Donald to demand the delivery of the bonds held by Mr. Riggs as 
receiver. I made the demand by virtue of decrees of the supreme 
court of the District of Columbia. 

Q. In the presence of what persons,if any, did you first make the 
acquaintance of said George W. Riggs, receiver, and how, if at all, 
were such persons or any of them connected, either personally or 
professionally, with the said cases or either of them ? 

A. As I have stated, Mr. McDonald was present and introduced 
me to George W. Riggs. McDonald was one of the defendants to 

the suits referred to in the second interrogatory, and was my 
635+ client. Mr. Glover, a member of the firm of Riggs & Co., 
was also present. 

Q. When, where, how, by whom, and in whose presence was the 
said receiver first, if at all, informed of any decrees in the said causes 
dismissing the bills therein and discharging the said receiver and 
directing him to pay over the funds therein unto Augustine R. Me- 
Donald and William White? 

A. I suppose Mr. Riggs was then first informed of the decrees dis- 
missing the bills and directing the receiver to deliver over the bonds 
to McDonald and White. I certainly intended to be the first to give 
him the information, and I promptly demanded from him the bonds 
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in the presence of McDonald and Glover. This was in Riggs & Co.’s 
bank June 28, 1875, between 11 and 12 m. 

Q. What description of funds, if any, were held by the said re- 
ceiver in the said causes on the 28th day of June, 1875 ? 

A. I think 3.65 bonds of the District of Columbia. 

Q. If, in answer to the next preceding interrogatory, you shall 
mention any 3.65 bonds of the District of Columbia, state whether 
any of such bonds were registered bonds; and, if so,in whose name 
they were registered and to whom they were payable while so held 
by the said receiver. 

A. My remembrance is that they were registered in the name of 
George W. Riggs, receiver, and payable to him. 

Q. What, if anything, was done by the said receiver on being in- 
formed of the decrees in the said cases dismissing the bills therein 
and discharging said receiver and directing him to pay over the 
said fund unto said McDonald and White to satisfy himself of the 
correctness of the information he had thus received or of his duty 
touching the said fund ? 

A. Mr. Riggs objected to some matter I had written in the order 

prepared under my direction by myclerk. It was interlined, 
636 I think, and, being in a different hand also, Mr. Riggs ob- 

jected to acting under it. I explained that it had been ap- 
proved in that form by the court,and that the copy I presented was a 
duplicate of the original in form, and was certified by the clerk of the 
court and attested by the seal of the court. I had, in the hope of 
securing the dismissal of the cases and the order for the delivery of 
the bonds and discharge of the receiver, prepared a decree, and also 
a copy of it, to be certified promptly on the decree being signed. I 
also prepared a form of decree omitting the order discharging the 
receiver and directing the delivery of the bonds, so that if I failed 
to secure the order I would still have my decree and copy ready. 
By some mischance I could only find the latter form of decree at the 
moment I wanted it, and so, under the eye of Judge Wylie, and with 
his approval, I added the order to the decree and copy. My expla- 
nation did not relieve Mr. Riggs from his doubt, and John D. Me- 
Pherson, one of the attorneys for Phelps, assignee, vs. McDonald et 
al., coming into the bank, protested that,as he either had or would 
appeal the cases, it suspended the order,and Mr. Riggs ought not to 
deliver the bonds. I insisted that the appeal without a bond did 
not suspend the execution of the decree, and, to satisfy Mr. Riggs 
and Mr. McPherson, invited them to get into Mr. McDonald’s car- 
riage at the door and drive to the court-house with McDonald and 
myself. They did so. Judge Wylie, in open court from the bench, 
assured Mr. Riggs that the copy of the decree, interlineation and all, 
was correct, and that it was ample authority, and Mr. Riggs, Mc- 
Donald, and myself returned in the carriage to the bank, and Mr. 
Riggs expressing himself as satisfied. 

Q. If, in answer to the next preceding interrogatory, you say that 
the said receiver, immediately or shortly after and on the day he 
received information of the said decrees, appeared in open court be- 
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fore the judge by whom the said decrees had been passed, 
637 state by whom, if by any one, the said receiver was then ac- 

companied, and what, if anything, then and there took place 
between the said receiver and such judge. 

A. For answer to this I adopt my answer to the last interrogatory 
above. 

Q. After leaving the presence of the said judge whither and in 
company with whom, if with any one, did the said receiver repair ? 

A. To the bank of Riggs & Co. with McDonald and with me. 

Q. If, in answer to the next preceding interrogatory, you say that 
the said receiver, in company with thesaid McDonald and yourself, 
repaired to the banking-house of Riggs & Co., in the city of Wash- 
ington, in the District of Columbia, state what, if any, disposition 
was then and there made by the said receiver of the bonds held by 
him in the said cases. 

A. They were delivered, after proper assignment, to McDonald, 
and were by him about to be placed in his coat pocket when I de- 
manded my fee. 

Q. If, in answer to the next preceding interrogatory, you shall say 
that all of the said bonds were then and there surrendered or deliv- 
ered by the said receiver unto the said McDonald, state in whose 
presence the said bonds were so surrendered or delivered. 

A. Mr. Glover was present during a good part of the conversa- 
tion and when the delivery was made. 

Q. What, if any, transfer or assignment, by endorsement, of any 
registered 3.65 bonds surrendered or delivered by the said receiver 
unto the said McDonald in obedience to the said decrees had been 
made by the said receiver previous to such surrender or delivery ? 

A. Lexamined to see if the proper assignment had been made 
before McDonald accepted the bonds. I think Mr. Riggs went to 
the Treasury with the bonds to have the transfer witnessed, and 

possibly for some note of the assigninent on the registry, 
638 although the assignment was made in blank. I had forgot- 

ten the circumstance until it is recalled by this question to 
my memory. I remember being momentarily annoyed at Mr. 
Riggs going away and thinking he intended to consult some other 
lawyer, and I should be consequently delayed. I felt that after I 
had taken him to the court-house and he had received the state- 
ments of the chancellor from the bench, and expressed himself as 
satisfied, it was unfair to make further delay and give the opportu- 
nity for steps to be taken on behalf of what I then believed to be 
simply dishonest and blackmailing claims against the fund. Mr. 
Glover, I think, explained Mr. Riggs’ purpose to me to be the per- 
fecting of the transfer. 

Q. If, in answer to the next preceding interrogatory, you say that 
all of such registered 3.65 bonds had been transferred and assigned 
by endorsement thereof, by the said receiver, in advance of the sur- 
render or delivery thereof to the said McDonald by the said receiver, 
state in what form and in whose presence such transfer and assign- 
ment had been so made, and whether by endorsement to the said 
McDonald or any particular person or persons, or in blank. 


ie 
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A. In blank, and so stated in the foregoing answer. 

Q. What, if any, disposition was made by the said McDonald of 
the said registered 3.65 bonds to him delivered by the said receiver ? 

A. They were sold to Riggs & Co. 

Q. If, in ‘answer to the interrogatory next above, you shall say 
that all of the said registered bonds were sold and delivered by the 
said McDonald unto the firm of Riggs & Co., state when, where, in 
whose presence, and upon whose offer or suggestion the said sale 
and delivery were made, and whether before or after the delivery 
by the said receiver of the said bonds unto the said McDonald, and 
whether under any transfer, assignment, or endorsement in writing 

from or by the said McDonald? 
639 A. When I demanded my fee from McDonald he first 

claimed I was not entitled to it until final judgment after 
appeal. I insisted, however. and he then proposed to sell the bonds 
to Riggs & Co. in order to pay me. Mr. Riggs called to Mr. Glover 
and consulted him in our presence. Mr. Glover did not seem 
familiar with the matter of the receivership, and it was only after 
explaining to him that there bad been an absolute transfer of the 
bonds to Mr. McDonald for himself and White, and that as Mr. 
Riggs said, “ McDonald could burn them if he wanted to,” that Mr. 
Glover said that he saw no reason why the firm of Riggs & Co. 
should not purchase them. Mr. Riggs asked Mr. Glover to look at 
the price-list of stocks the day before, [ think, in the New York 
market; and then, upon the price being stated, he, Mr. Glover, made 
an offer for them which McDonald accepted. At first the money was 
offered me for my fee, but as I was in haste to leave the city with- 
out the time to make a deposit in the Metropolitan Bank, I requested 
a certificate of deposit and received it, McDonald receiving a draft 
on New York for the balance. I do not think any endorsement was 
made by McDonald on the bonds upon their delivery to Riggs & 
Co., but I was satistied that firm would attend to their own interests 
and paid no special attention to this transfer back. 

Q. State who, on the part of the firm of Riggs & Co., actually 
made the purchase of the said bonds and received the same from 
the said McDonald, and at what rate or price the said bonds were 
purchased by the said firm. 

A. I think Mr. Riggs rather deferred to Mr. Glover in the matter 
of the purchase of the bonds, and I distinctly regarded it as rather 
in the nature of a favor to me to enable me to get my fee, it seem- 
ing a matter of indifference to Mr. Riggs whether he purchased the 
bonds or not. I know I thanked Mr. Glover for the purchase, as it 
secured me my fee without trouble; the exact price I don’t remem- 

ber, but it yielded something over $108,000. 
640 Q. State when, where, in whose presence, and in what man- 
ner the consideration, upon the sale of the said registered 
bonds by the said McDonald to the said firm of Riggs, was paid or 
satisfied unto the former by the latter, and give the aggregate of the 
consideration received by the said McDonald for all of the bonds by 
him obtained from the said receiver and sold to the said firm of 


Riggs & Co. 
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A. The transaction was at Riggs & Co.’s bank between one and 
two p. m. June 28th, 1875, in my presence, with McDonald, Mr. 
Riggs, and Mr. Glover. I do not think any one else was present, 
unless Mr. McPherson came in after the delivery of the bonds to 
Riggs & Co. and before the actual delivery of the draft to MeDon- 
ald; my impression is he came in just before the delivery of the 
draft. , 

Q. State whether any receipt was passed té the said receiver after 
the said bonds had been delivered to the said McDonald for and on 
account of the said bonds; and, if so, state also who prepared the 
said receipt and when and under what circumstances it was so 
given. | 

A. I do not think any receipt was actually passed after the de- 
livery of the bonds to McDonald, but one was prepared by me on 
final delivery of the draft on New York, and thoughtlessly referred 
to the money payment in place of the bond delivery. 


The copy of the receipt given to George W. Riggs, receiver, above 
referred to, and appearing on page 65, folio 103, of the printed rec- 
ord, is as follows: 


“ Received of George W. Riggs, as receiver, ($108,132.68) one hun- 
dred and eight thousand one hundred and thirty-two and sixty- 
eight one-hundredths dollars, in full of the fund held as receiver. 

(Signed) W. WHITE, 
Per A. R. McDONALD. 
CHARLES A. RAY, 
Solicitor for Wm. White and A. R. McDonald.” 


Q. State whether, on the 28th day of June, 1875, you were per- 
sonally acquainted with John D. McPherson, counsellor-at-law, re- 
siding at the city of Washington, in the District of Columbia. And, 
if so, what professional connection, if any, had he at that time with 
the case of Phelps, assignee, v. McDonald et al., inquired of in the 
second interrogatory above? 

A. I was personally acquainted with John D. McPherson. He 
was attorney for Phelps, assignee, in the case vs. McDonald and 
White. 

Q. What, if any, information, to your knowledge, did the said 

John D. McPherson receive on the 28th day of June, 1875, of 
642 or concerning the sale to the said firm of Riggs & Co. by the 

said McDonald of the bonds delivered to the-latter by the 
said receiver, and when, where, by whom, and under what cireum- 
stances, if at all, was such information communicated to him ? 


Mr. WHEELER: Objected to as immaterial. 

Judge CHoate: I think it is competent, as going to show the 
exact circumstance under which this purchase was made. It will 
appear by the answer that the talk with Mr. McPherson about the 
appeal, he being the attorney for Phelps, was after the sale. It is 
brought out very clearly by this answer that it was not before but 
after the sale of the bonds. 
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The Rereree: It is already in evidence that Mr. McPherson came 
in there just as the transaction was completed to the extent of the 
delivery of the bonds and just before the draft was delivered to Mr. 


McDonald. 
Judge CHoaTE: We will withdraw the question for the present. 


Q. What notice, information, or suggestion had, to your knowl- 
edge, been given to the said receiver or to the said firm of Riggs & 
Co. or to any member thereof, on or before the 28th day of June, 
1875, of any fraud or deceit practiced, attempted, or meditated by 
said McDonald against the complainants or any of the complainants 
in either of the said causes then pending in the supreme court of 
the District of Columbia ? 

A. I know of no fraud or deceit practiced or attempted or medi- 
tuted by McDonald against either of the parties to the two cases 
against him and White, and of course know of no information 


thereof conveyed to the receiver or Riggs & Co. I regarded the 
question involved as one of law, and was prepared to act, and did 


act, upon my view of the law. 

Q. State anything, not already set forth in your answer- to the pre- 

ceding interrogatories, with which you may be acquainted, touching 
the delivery of the said 3.65 bonds by the said receiver unto 

642 the said McDonaid and the sale by the latter of the said bonds 
nnto the said firm of Riggs & Co. 

A. There is nothing more I recall, but I desire to say that 
what purported to be a statement of my evidence before a con- 
gressional committee, in proceedings instituted by one Grant, so 
far as it states a demand upon Mr. Riggs for money in place of 
bonds, is incorrect and in conflict with the statement made by me at 
the time to the committee. I remember such a statement was pro- 
duced on my examination in the matter of the receiver rendering 
his account and exceptions thereto. I then denied the accuracy of 
the report, and repeat the denial. I have never examined other 
portions of my reported evidence before the committee. 


Mr. Wueever: I move to strike out the latter part of the answer 
as wholly immaterial and irrelevant. 

Mr. Harris: It explains the very receipt that we have just put in 
evidence. 
- Judge Cuoare: We will withdraw the answer for the present, and 
if it becomes material hereafter we reserve the right to put it in 
again. 


Mr. Wheeler reads the following cross-interrogatories: 


Oross-Interrogatories. 


Q. When, on June 28, 1875, you first went to the banking-house 
of Riggs & Company with McDonald and was introduced to Mr. 
Riggs, what other members of the firm of Riggs & Co. were present? 

A. Mr. Glover. 

Q. On the aforesaid day state particularly what took place after 
your return from the court to the banking-house of Riggs & Com 


oy) 
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pany until you and McDonald left there. State also what members 
of the firm of Riggs & Company were present during that time. 

A. The bonds were, I think, endorsed by Mr. Riggs, receiver, and 
taken by him away from the bank, as I was informed, to have the 
transfer witnessed at the United States Treasury, and perhaps a 
memorandum made on their registry of their endorsement in blank 
by Mr. Riggs. On Mr. Riggs’ return be personally delivered the 
bonds to McDonald, and I then raised the question of my fee, and, | 

insisting upon it, the sale of the bonds to Riggs & Co. was 
643 proposed, 1 think, by McDonald, and after some discussion 

was approved by Mr. Glover and assented to by Mr. Riggs. 
Mr. McDonald delivered the bonds to Mr. Glover for Riggs & Co., 
and while the draft on New York, less my fee, was being prepared 
Mr. McPherson came in and was commencing to object to the sale 
until I informed him that the bonds had been delivered to McDon- 
ald and then sold to Riggs & Co., and the matter closed. He tnade 
no further attempt to interfere. 

Q. Did McDonald actually take the bonds into his hands? State 
particularly everything that was done with the bonds from the time 
they were produced for endorsement until they passed into the pos- 
session of Riggs & Company as purchasers. 

A. McDonald actually did take the bonds into his hands so decidedly 
that 1 was somewhat alarmed from his manner about my fee, and 
when I suggested payment he was not quite willing to listen to me. 
I made it very plainly understood that I was not to be put off, and 
then the sale of the bonds was proposed. I have already stated Mr. 
Riggs’ prior taking the bonds away for a little time from the bank 
and his return and delivery of the bonds to McDonald, their pos- 
session by McDonald until the sale to Riggs & Co., and then their 
transfer to Mr. Glover. 


Mr. WHeevter: The fourth, fifth, sixth, seventh, and eighth cross- ° 
interrogatories are omitted. 

—. On the 28th of June, 1875, after you and McDonald finally 
left the banking-house of Riggs & Co., did you accompany McDon- 
ald? If yea, where did you go with him? If you say to Wilson 
station, where isthat? Is it outside the District of Columbia? Did 
he there take a train for New York? 

Judge CHoate: We object to the ninth cross-interrogatory as im- 
material. | 

Mr. WHEELER: The ninth cross-interrogatory is stricken out of 
the deposition. The tenth being subject to the same objection, I 
consent to that being stricken out. 

Mr. Harris: We will read the following cross-interrogatories : 


By Mr. Harris: 


Q. At the time Mr. Riggs endorsed the bonds were the acknowl- 
edgments to such endorsements thereon? If not, were such ac- 
knowledgments made before the bonds were passed to Riggs & Com- 
pany? 

A. When the bonds were delivered to McDonald I examined to 
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see if they were properly endorsed and witnessed. They were so, 
and I advised his acceptance. 

Q. On the 28th of June, 1875, from the time you were first intro- 
duced to Mr. Riggs until you finally left the banking-house of Riggs 
& Company, were you constantly in the presence of Mr. Riggs? 
During any part of that time was H. M. McIntyre, who took the 

acknowledgments, present ? 
644 A. Except when Mr. Riggs left the bank with the bonds, 
and while so absent I was in his presence. I do not remem- 
ber Mr. McIntyre’s being present. 

Q. On the 28th June, 1875, while you and McDonald were at the 
banking-house of Riggs & Company, did he give = reason why 
- — to sell the bonds or why he wanted a check on New 

ork? 

A. The reason was my insisting upon payment of my fee. Mc- 
Donald had no desire to sell the bonds, nor did Riggs & Co. express 
or indicate any wish to purchase. 

Q. At about what time of the day on June 28, 1875, was the order 
made directing George W. Riggs, receiver, to pay over the funds in 
his hands? At whattime of the day was it that the money or check 
for the money was paid over to McDonald ? 

A. The order was made, I should think, by the court shortly after 
11 o’clock a.m. The check was delivered from 1 to 2 p. m.—near 
2 o'clock, I think. 

Q. After getting the order for the receiver to pay over the funds 
did you at once call upon Mr. Riggs? After returning from court 
with Mr. Riggs how long was it before the check for the purchase 
of the bonds was delivered to McDonald? 

A. I notified McDonald, who was within a square or two, and 
procured a hack on the street and went at once to the bank and 
called on Mr. Riggs. It was from an hour or two hours after the 
return from court until the delivery of the check to McDonald. 


645 ANDREW WYLIE, residing in the city of Washington, D.C., 

a justice of the supreme court of the District of Columbia, in 
his seventy-first vear, being duly and publicly sworn and examined 
on the part of the defendant, doth depose and say as follows: 


Q. Please state your name and your official position, if any, both 
now and from the year 1827. 

A. Andrew Wylie; I am now in my seventy-first year; residence, 
Washington city; I have been a justice of the supreme court of the 
District of Columbia since the year 1863, and am still such. 

Q. Please state what judicial connection, if any, you bad with a 
certain cause pending on the 28th day of June, 1875, in the supreme 
court of the District of Columbia entitled Charles E. Hovey et al. vs. 
Augustine R. McDonald e¢ al., and numbered, in equity, No. 3937. 

A. That cause was before me, holding at the time the equity branch 
of the court. } 

Q. State whether you knew George W. Riggs, the receiver in said 
cause, and also in the certain cause pending on the date and in the 
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court last above enquired of entitled Thomas J. Phelps, assignee, 
| against Augustine R. McDonald et al., and numbered, in equity, No. 
F ii 3910. 
A. I knew Mr. Riggs as receiver in both cases. 
| Q. State what judicial connection, if any, you had with the decrees 
Hi passed in said causes distnissing the bills therein and directing the 
it said George W. Riggs, receiver, to pay over unto the defendants in 
i said causes the funds belonging thereto. 
A. I believe that those bills were dismissed by me, holding the 
equity court at the time. I made the order directing Mr. Riggs to 
pay over the fund to McDonald. 
646 Q. State what steps, if any, were taken by the said George 
W. Riggs, as such receiver, to assure himself as to his duty 
under the directions contained in the said decrees. 

A. The record will show more accurately than I can now state, 
but my recollection is,and I am very distinct about it, that after the 
bills had been dismissed Mr. Riggs came into court in company 
with Mr. McPherson, and they both inquired whether the effect of 
the dismissal of the bill would be to authorize Mr. Riggs to pay over 
the fund to Mr. McDonald. I was spoken to on that point by both 
Mr. Riggs and Mr. McPherson; my answer was, in substance, that 
the dismissal of bills put an end to the functions of a receiver. 

Q. If, in answer to the next preceding interrogatory, you state, in 
substance, that on the day of the date of the said decree and before 
making any payment thereunder the said George W. Riggs, as such 
receiver, appeared in open court before yourself, sitting as chancellor 
thereof, and inquired of you his duty under the directions contained 
in said decrees, state now further by whom, upon such appearance, 
the said George W. Riggs was accompanied, and what, if any, infor- 
mation or Instruction you gave him, and the names of the persons, 
if any, in whose hearing and presence it was given. 

A. That question has been answered in my reply to the next pre- 
ceding one, except that others might have been present, and undoubt- 
edly were, whose names I| do not recall. 

Q. State whether at the time of such, if any, his appearance before 
you the said George W. Riggs had been furnished with a copy of tlie 
suid decrees or either of them and whether the funds belonging to 
the said causes or either of them had been paid over to the defend- 

ants therein by him as such receiver. 
647 A. I don’t know whether Mr. Riggs had been furnished 
- with copies of the decree, but he had certainly been informed 
of their character, for he had come to inquire about them. I was 
led to believe that the funds were still in his hands, and that he 
had not obeyed the decrees because he wanted to be informed fur- 
ther before he should do so. 

Q. State when, where, from whom, and under what circumstances, 
if at all, you first learned that the bonds held by the said receiver 
in the said causes as funds belonging thereto were, by or on behalf 
of Augustine R. McDonald, one of the defendants in said causes, 
sold and delivered to the firm of Riggs & Co., whereof the said 

George W. Riggs was a member. 
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A. I do not know of ever having heard that the bonds had been 
sold to Mr. Riggs by McDonald until I heard the testimony of Me- 
Donald before the committee of Congress—no; I had heard it before 
that. I had heard the testimony of George W. Riggs before a com- 
mittee of Congress appointed to investigate my own official conduct 
in 1876. That testimony was given on the Sth of June of that 
year. I may have heard a report to that effect prior to that time, 
but [ have no distinct recollectioh of having heard such a report. 
I distinetly remember Mr. Riggs’ testimony on tiat occasion, and 
in that testimony, a copy of which I hold in my hand, Mr. Riggs 
related to the committee the fact of his purchase of the bonds from 
McDonald and the circumstances attending that purchase. 

Q. If, in answer to the next preceding interrogatory, you say you 
first learned of such sale and delivery of said bonds from the mouth 
of the said George W. Riggs in the course of his testimony as wit- 
ness before any committee of investigation appointed by the House 
of Representatives of the Congress of the United States, state now, 

further, whether any of the parties to the said causes, or either 
648 of them, or any of the counsel therein of any of said parties, 

were present during the delivery of the whole of such testi- 
mony by the said George W. Riggs, and give the name or names of 
such parties or their counsel, if any, so then present. 

A. I remember distinctly that both Mr. McPherson and General 
Hovey were there. I stood, or I was placed, at one end of the room, 
and General Hovey was diagonally across, near the other end, and 
seated nearly facing me. 

(). State whether the said George W. Riggs, as such witness, was 
cross-examined on the day of delivering such testimony at the con- 
clusion thereof in chief; and, if so, by whom. 

A. Mr. Riggs was cross-examined, or at least interrogated, with 
questions put to him by Mr. McPherson and, I think, by others. I 
don’t remember now who all. 

Q State whether any of the parties to either of the said causes 
testified before the said committee on the same day upon which the 
suid George W. Riggs testified as a witness before it, and give the 
name or names of the party or parties, if any, that so then testified. 

A. Mr. Hovey and myself testified that they and Mr. John Selden, 
his counsel—no; [ think Mr. Selden’s testimony did not relate to 
that transaction—the sale of the bonds—nor did I think General 
Hovey’s did. 

Q. If, in answer to the next preceding interrogatory, you say that 
Charles E. Hovey, one of the complainants in the said cause, num- 
bered, in equity, No. 3037, testified as a witness before the said com- 
mittee on the same day upon which the said George W. Riggs so 
testified before said committee, state whether the said Charles E. 

Hovey, at the conclusion of his testimony-in-chief, was then 
649 and there cross-examined; and, if so, state, further, by 
whom. 

A. I cannot answer that question except by looking at the re- 

ort of the testimony taken on that occasion, which I now look at. 
| mmemben and my memory is refreshed by looking at the report 
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of General Hovey’s testimony, that he was cross-examined by my- 
self on that occasion, but upon other matters than the transaction 
and sale of the bonds. He was interrogated also by members of 
the committee as well as by Mr. Carpenter and others, but not cross- 
examined. 

Q. If, in answer to any of the preceding interrogatories, you shall 
have said that during the delivery by said Rigys of his testimony 
before said committee the said Charles E. Hovey and one John D. 
McPherson were continuously present, state, further, how far the 
said Hovey and the said MePherson were distant from the said 
George W. Riggs during the delivery of his testimony. 

A. The room was a small committee-room. and every word uttered 
could be heard all over the room. Ido not remember exactly the 
relative position of Mr. Hovey and Mr. McPherson to Mr. Riggs at 
the time, but neither could have been more than 12 or 15 feet from 
him. On reflection, I will say 15 or 20 feet. 

Q. State how far you yourself were distant from the said George 
W. Riggs during such the delivery of his testimony before the said 
committee. 

A. I don’t remember at all. I knowI wasin the room and heard 
everything he said. 

Q. State with what degree of distinctness, or the reverse, you 
heard the said testimony of the said George W. Riggs as then and 

there delivered before the said committee. 
650 A. Mr. Riggs was in the habit of speaking distinctly. He 
spoke distinctly on that occasion, and in regard to this trags- 
action he spoke emphatically—the sale of the bonds. 

Q. State whether there is or are now in your possession or under 
your control any writing or writings purporting to contain or to be 
a copy of the said testimony delivered by the said George W. Riggs 
on the occasion inquired of above; and, if yea, produce the said 
writing or writings. State when, from whom, and under what cir- 
cumstances you obtained the said writing or writings, and annex 
the same to this your deposition. 

A. I hold in my hand the report of the testimony taken before 
that committee on the 5th of June, 1876. The witnesses were 
Charles E. Hovey, John Selden, and George W. Riggs. This testi- 
mony was furnished to me by the stenographer, Mr. White, in a 
very short time; perhaps the next day—in a day or two, at any rate, 
after that session of the committee. It has been in my possession 
ever since, and, to the best of my knowledge, memory, and belief, it 
is an accurate report of che testimony of those three witnesses. I 
have it in my hand, and if it is to the interest of any parties to this 
suit they are welcome to have it in the interest of justice. It is of 
no value to me except in an historical way. 


The report of the testimony is hereto annexed, marked “ Exhibit 
J. H. G. No. 1. 


Mr. Harris: [ read from the copy annexed to the deposition of 
Andrew Wylie, dated Washington, D.C., June 5th, 1876, entitled 
“ Special committee to investigate the official conduct of Judge A. 


Wylie, Washington, D. C., June 5th, 1876.” 
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“GrorGE W. RiaGs sworn, and examined by Mr. MULLEN. 


“By Mr. Mutien: 


651 “Q. You went down tothe court with Mr. McPherson and 
Mr. Ray and got these orders modified and the clerk passed 
you back these papers with these marginal add'tions ? 

“A. I went into the court myself and spoke to Judge Wylie. Mr. 
McPherson and Judge Wylie had some conversation about the case 
which I did not understand, being no lawyer; but I merely asked 
Judge Wylie, for my own protection, whether it was a positive order 
of the court which [ should obey iminediately and hand over the 
funds. He said,‘ Yes.’ Getting that information, I came away. 

“Q. Did you ever have any other conversation with Judge Wylie 
about it ? 

“A. Never. 

“Q. Outside the court or in any other way ? 

“A. No, sir; [ never knew anything of the decision. That was 
what took me so by surprise. 

“Q. Into whose hands did you pay the property ? 

“A. The hands of Mr. McDonald. 

“Q. All of it? 

“A. Yes, sir. 

“Q. Did you ever know of its going into anybody else’s hands or 
any part of it? 

“A. No, sir; he paid his counsel, however, in my presence, Mr. 
Ray. I do not know how much it was. I suppose it was his fee. 
1 will explain that the funds in my hands was in bonds. I handed 
the bonds to Mr. McDonald, and he said he was going away, and 
asked me if I could sell the bonds for him. My house bought the 
bonds, and I gave him a check for the money. 

“Q. At that very time?. 

“A. I have his receipt, dated the 28th June. 

“Q. And out of that he paid his counsel ? 

“A. He took part of that in acheck on New York, and I saw him 
hand some money to his counsel. 

652 “By the CHAIRMAN: 

“Q. Beyond that you know nothing about that? 

“A. Nothing. I took no interest, except holding these bonds. It 
was done more for the convenience of the gentlemen than anything 
else. I did not even charge them for taking care of the bonds. I 
turned the fund over exactly as I received it. 


“By Mr. MULLEN: 


“Q. At what rate did you buy these bonds ? 

“A. I don’t know, but I know I sold them for a good deal more 
than I paid for them. 

“Q. You charged no commissions ? | 

“A. No, sir; I would not receive the fund on a commission, and 
I told them so. I told them that if I received it I would invest it, 
I charged nothing except the brokerage for buying the bonds, one. 
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quarter of one percent. That I did not get myself, but my house 
ot it. 
ee Q. You say you sold these for a great deal more than you paid 
for them ? 
“A. I could not say a great deal more, but it was a very good in- 
vestment. 
“Q. Can you tell whether they sold at the market value at that 
day or not? 
“A. They did; for the full market value. 
“Q. What was the amount you paid ? 
“A. $108,132.68 was the amount of money I paid to Mr. Me- 
Donald. 
“Q. What was the amount of the face of the bonds ? 
“A. I do not know. 


653 “By Mr. CARPENTER: 


“Q. That amount was what you paid to Mr. McDonald for the 
bonds ? : 

“A. Yes, sir. 

“Q. You cannot tell what you paid for the bonds when you bought 
them ? 

“A. No, sir; but that is all shown in my account as receiver. 


“By Mr. MuLLen: 


“Q. Did you pay a check to Mr. Ray the next day—Mr. McDon- 
ald’s check ? 

“A. Mr. McDonald took some of the amount in money and the 
rest ina check on New York. 

“Q. Did you not pay Mr. MeDonald’s check in favor of Mr. Ray ? 

“A. No, sir; Ido not think Mr. McDonald ever had a cent of 
money in my hands. 

“Q. Did your house do it? 

“A. No, sir; he had no account with us. He took all the money 
that very day. I have got his receipt.” 


654 ALFREDERICK 8. Hatcn, being duly sworn on behalf of the 
defendant, testifies as follows: 


Direct examination by Judge CHoate: 


Q. You area member of the firm of Fiske & Hatch, of this city ? 
A. Yes, sir. 
Q. Bankers and brokers? 
A. Yes, sir. 
Q. And how long have you been in that business of banker and 
broker ? 
A. About twenty-three years. 
Q. Have vour firm been in the habit of dealing largely in Goy- 
ernment bonds during the last ten or twelve vears ? 
A. Yes, sir. : 
Q. And before that? 
A. Yes, sir. 
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Q. And you know the customary mode of dealing in and trans- 
ferring bonds—registered bonds of the United States? 

A. Perfectly. 

Q. Do you know a bond or security known as 3.65 District of Co- 
lumbia bonds ? 

A. Yes, sir. 

Q. Which came into the market about 1874? 

A. Yes, sir. 

Q. And they have been on the market ever since? 

A. I don’t remember exactly when they first came unto the 
market. 

Q. From the time they first came on the market until the present 
time they have been continuously dealt in by your firm? 

A. Yes, sir; from time to time. 

Q@. Look at the bond now shown you and state if that is one of 
the registered 3.65 bonds of the District of Columbia (showing wit- 
ness a bond). 

A. Yes, sir. 
655 Q. Look at the copy annexed to the deposition of Hartwell 
Jenison now shown you, marked Exhibit No. 2, J. H. G., and 
see if you recognize that as a copy of the same bond. 

A. I have not read one of those bonds through for some time, and 
I could not swear to every word of the bond, but that is the general 
tenor of the 3.65 bonds in accordance with the terms of the act 
under which they were issued. 

Q. What has been the customary mode of transferring registered 
bonds of this description since they came on the market ? 

Q. Has your firm been in the habit of dealing in this particular 
class of bonds from the time they came on the market ? 

A. Yes, sir; we bought and sold them frequently. 

Q. Were the dealings of your firm in Government bonds large ? 

A. Y es, sir. 

Q. As large as those of any firm in town? 

A. | would not say that, but they have been very large. 

Q. And with reference to the extent of the issue of these bonds, 
has the business of your firm in them been very large ? 

A. Yes, sir; fairly large; the volume of this class of bonds is 
smaller as compared to the Government bonds, but we have fre- 
quent dealings in them. 

Q. What is the customary mode of transferring registered bonds 
of this description ? 

A. It is precisely the same as the transfer of the registered United 
States Government bonds. 

Q. State how it is done. 

A. If Mr. Elliott, for instance, should bring me this bond and 
offer it to me for sale, I would ask him to sign the transfer in blank 
on the back of the bond with the name of Riggs & Co., and then I 
should ask him to have it acknowledged before the proper officer of 
the Government designated in this note; after that 1s done [ should 
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buy it, and it would pass in that condition the same as any 
656 ordinary Government bond, and if I had an order from a 

customer, as broker, who desired to have it transferred into 
his name I should have the customer’s name inserted into the 
blank, and after the proper acknowledgment send it on to the Reg- 
ister of the Treasury of the United States with a request to have the 
transfer made, and they would issue a new certificate in the name 
of the party to whom it was assigned. 

Q. Has it been customary to fill up the blanks or to send the 
bonds tothe Register of the Treasury,except in a case where the bonds 
reach some party who desires to have them transferred in his name, 
or, in other words, to have them registered in his name? 

A. It is not unusual for holders of the bonds to fill in their names 
into the assignment asa matter of protection prior to sending them 
out for transfer, and it is not an uncommon thing to have United 
States registered bonds reassigned; for instance, if you bought this 
bond and wanted to protect your ownership, you might fill in your 
name simply as a matter of safety, and if, prior to the next period 
of interest of payment, you desired to resell it, and did so, you would 
make another assignment on the back to the party to whom you 
sold the bond. ; 

Q. How common has it been for registered bonds of this kind to 
pass in this way without the blanks being filled in from hand to 
hand ? 

A. It is quite common; for instance, a dealer would not buy a 
bond of that kind unless the final assignment was in blank; it is 
necessary that such bonds should be transferred in blank, because 
they pass in that way by delivery, and it is done so for the conven- 
lence of the purchaser, so that he may insert his name if he desires 
to have it registered in his name. 


By the REFEREE: 


657 Q. You mean in order that the purchaser may have his 
own name inserted it is necessary to have the final assign- 
ment left in blank ? 

A. Yes,sir; for instance, we do not fill in our own name into all the 
bonds we purchase; if we did we would have quite a large quantity 
of registered bonds in our name. 

Q. The last or final assignment is always left in blank in order 
that the person who ultimately wants it transferred into his name 
muy insert his name and have it transferred to him by the issuance 
of a new certificate ? 

A. It may be transferred three or four times, but the last one must 
be in blank. 


By the REFEREE: 

Q. That makes it somewhat similar to stock certificates ? 

A. Stock certificates are transferred by powers of attorney on the 
back, and they may be reconveyed by power of substitution, but 
the District of Columbia bonds may be reconveyed several times on 
the back of the certificate. 


a. | = 
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Q. And sometimes it is transferred in blank from one person to 
another through several parties ? 

A. Yes, sir. 

Q. That is not an uncommon thing? 

A. No, sir. 


Der’t’s Ex. H. March 25th, 1887. J. A.S., Ex’r. 


CHARLES R. CAMMANN, being duly sworn on behalf of the defend- 
ants, testifies as follow: 


Direct examination by Judge CHo..\TE: 


Q. You reside in New York city? 
658 A. Yes, sir. 
Q. And you are a banker? 

A. Yes, sir. 

Q. How long have you been engaged in the business of banker 
in New York city ? 

A. About thirty years. 

Q. Do you know a security in the market known as the 3.65 bonds 
of the District of Columbia? 

A. Yes, sir. 

Q. Have you been familiar with them since they began to be 
issued in the year 1874? 

A. Yes, sir. 

Q. Have you had dealings in them ? 

A. Yes, sir. 

Q. In both registered and coupon bonds? 

A. Yes, sir; I know there are registered bonds. I don’t know 
whether there are coupon bonds or not. 

Q. Your dealings in registered bonds have been considerable in 
New York? 

A. Yes, sir. 

Q. And frequent? 

A. Yes, sir. 

Q. From the beginning? 

A. Yes, sir. 

Q. What has been the mode of transferring registered bonds? 


Q. How extensively have you dealt in these registered bonds since 
they began to be put on the market in 1874? 

A. Very largely. 

Q. And how frequently ? 

A. Quite frequently. 

Q. And do you know the mode in which they are commonly 
transferred ? 

A. Certainly. 

Q. Did you deal largely in them in the year 1875? 

A. Yes, sir. ; 

659 Q. Will you describe the mode in which these registered 
bonds are commonly transferred ? 
45—1588 
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A. They are simply sent on to Washington in the name of the 
party to whom they are intended to be transferred. 

Q. How are they transferred from person to person before they 
are re-registered ? 

A. You simply deliver them from hand to hand. 

Q. In what shape? 

A. In whatever shape they are given to you and in whatever 
shape you sell them in. You may sell them in five thousand or ten 
thousand dollar lots. 

Q. Ido not refer to the quantity, but to the shape of transfer. 
How are they transferred ? 

A. To bearer. 

Q. How are Government registered bonds transferred here; what 
is the usage in regard to these ? 

A. They are transferred to bearer by delivery. 

Q. Are they transferred by endorsement or anything of that kind? 

A. Certainly; they are endorsed on the back. They are endorsed 
either to the name they wish to have them registered in or they are. 
endorsed leaving the name in blank ; that means to bearer. 

Q. Is that what you mean by bearer—to leave out the name of 
the party to whorn it is issued ? 

A. Yes, sir; and sometimes they write the word bearer in. 

Q. Has there been any difference in the mode of dealing in reg- 
istered bonds of this character and the mode of dealing in Govern- 
ment bonds since the bonds came on the market ? 

A. No, sir. 

Q. Has the mode of transfer been ordinarily in the same way? 

A. Yes, sir. 

Q. And this custom, which you have referred to, extends back to 
the time when they first came on the market? 

A. Yes, sir. 
660 Q. Did you buy and sell any of these registered bonds in 
the month of June, 1875? 

A. Yes, sir. 

Q. And on the dates of the 27th, 28th, and 29th ? 

A. On the 29th and 30th. 

Q. Any on the 27th or 28th? 

- That I could not answer. I may have done so, but I cannot 
tell. 

Q. You mean you have not looked ? 

A’. I have only looked for the 29th and 30th. I did not look for 
the 27th and 28th. 

Q. Have you looked sufficiently to be able to state what the mar- 
ket value of these registered bonds was on the 28th ? 

a No, sir; I can tell you their market value on the 29th and 
th. 

Q. Were these bonds dealt in on the stock exchange at that time ? 

A. Yes, sir. 

Q. When were they put on the list of the stock exchange ? 

A. I do not recollect. 

Q. Did you make sales on the 29th ? 
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A. Yes, sir. 
Q. What was the market price on the 29th ? 
A. Seventy-one and three-quarters. 
Q. Did you have actual transactions on that day? 
A. Yes, sir. 
Q. Have you refreshed your recollection by looking at your books 
to ascertain prices? 
661 A. Yes, sir. 
Q. In what amounts were those transactions ? 
A. $100,000. 
Q. For whose account were they sold? 
A. Riggs & Co. 
Q. Did you also have transactions on the 30th ? 
A. Yes, sir. 
Q. What was the market value on that day ? 
A. Seventy-one and five-eighths. 
Q. In what amounts? 
A. $50,000. 
Q. For whose account was your sale on that day? 
A. For Messrs. Riggs & Co. 
| (. Were these the prices net for the parties for whom you sold 
them ? 
A. No, sir; commissions off. 
Q. What commissions off? 
A. One-eighth per cent. 


Cross-examination by Mr. WHEELER: 


Q. Were these sales of $100,000 and $50,000 of registered bonds? 

A. Yes, sir; of registered bonds. 

Q. Did you deliver the bonds? 

A. We did. 

Q. How were these bonds endorsed ” 

A. I do not recollect ; I could not tell you. 

662 Q. Was your name inserted in the blank on the assign- 

ment? 
. I don’t know whether they were bearer bonds or not. 
I do not exactly understand you; what do you mean by that? 
. You leave the power of attorney open; for instance, it says on 
the back, “I hereby transfer unto,” and you leave the name in 
blank. 

Q. Do you always leave that in blank ? 

A. Not always; but we generally leave it in blank; and the 
party can insert his own name if he so desires. 

Q. When the name is not inserted you call it to bearer? 

A. Yes, sir. ; 

Q. You do not mean to say that the word bearer is written in? 

A. Sometimes it is written in; it is not written on the bonds in- 
tended to be registered. 

Q. Did you ever see it written on any registered bonds of the 
United States or of the District of Columbia? 


>O> 
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A. I do not say that I have; some certificates have the word 
bearer written in. I am not prepared to say that I have ever seen 
it on registered bonds of the United States—that is, the word bearer 
written in; I know it is frequently left in blank. 

Q. And when it is left in blank you call it “ to bearer”? 

A. Yes, sir. 


Redirect examination: 


Q. Is that a common expression among bankers as designating a 
bond endorsed in blank, to call it a bearer bond ? 
A. Yes, sir; bearer bond. 
Q. And in that condition bonds, so endorsed in blank, pass from 
hand to hand, commonly ? 
A. Yes, sir. 
663 Q. Through any number of persons? 
A. Yes, sir. 
Q. Until some one wants it registered ? 
A. Yes, sir. 
Q. Or wants to put their name in to prevent their being sold ? 
A. Yes, sir. 
Q. And that relates to all registered bonds ? 
A. Yes, sir. 
Q. And also to the 3.65 District of Columbia bonds ? 
A. Yes, sir. 
Q. And that has always been the usage”? 
A. Yes, sir. 


Recross-examination: 


Q. Do not your customers generally, when they buy these bonds, 
have their names inserted ? 

A. I can hardly answer that; it depends a good deal upon what 
a man is buying the bonds for; if he buys them for speculation he 
does not, and if he buys chem for investment he does. 

Q. How are these bonds generally bought? For speculation or in- 
vestment? 

A. In 1875 there wasa large speculation in them. 

Q. Are not a large amount of these bonds bought for investment ? 
; A, They are at the present time; they were not so bought in 

875. 


By Judge Cuoate : 
_Q. Has there been more or less speculation in that class of securi- 
ties since they were issued ? 
A. Yes, sir. 
By Judge CHoate: 


Q. Ever since they were issued ? 
A. Yes, sir. 


ren 
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664 & 665 New York, February 19th, 1885—2 p. m. 
Present: All parties. 


The Rereree: The ruling to the objection on the last page is 
inconsistent with a ruling on page 129 of the minutes. Mr. Wheeler 
stated, after having taking the last objection on page 151, that he 
might claim that the plaintiff is entitled to a money judgment and 
not to the bonds themselves. In that view I have allowed the ques- 
ition to be answered, reserving the question of its materiality. 

Mr. WHEELER: Although we admitted at the last meeting that 
the burden of proof was on the plaintiff, still the defendants have 
gone into the proof and taken the testimony of Judge Wvlie to 
show that they were present in June, 1876, and heard Mr. Riggs 
testify that he had sold these bonds. Now, they have taken upon 
themselves the affirmative, and whether they are bound by that and 
are bound to keep the affirmative I do not propose to argue, but I 
want it understood that if they introduce any. further testimony that 
we are to have the privilege to rebut that—that is, we do not want 
to take the affirmative now and rebut the testimony they have put 
in, and then they hold that we have rested our case and go on and 
put in further testimony and claim that we have no right to rebut 
that. 

Judge CHoaTe: We asked the question with reference to that 

very point at the last meeting, and I stated that we had other 
666 evidence, but did not propose to offer it, because the burden 
was on the plaintiff. 

The Rereree: The burden of proof is certainly on the plaintiff 
to show when he had knowledge first. 

Judge CuoaTe (continuing): And after he has made out his case 
we have the right to rebut it, unless we should happen to have a 
witness here whom we desire to examine out of order. 

Mr.J|WHEELER: We can go on and put in our evidence on the 
question of knowledge—that General Hovey had no knowledge— 
and then rest our case. Then the proper course would be to intro- 
duce this testimony which they have already introduced, and then 
we would have the right to come in and rebut that. By allowing 
that to be done I do not want to be shut off in rebuttal on the ground 
that we have rested our case if they put in further testimony on 
the subject of knowledge after we put in our proof. 

The Rereree: [ think that is entirely within the discretion. of 
the court, and I propose to allow you full scope on that subject. 

Judge Cnoate: I would make this suggestion: After we close the 
plaintiff should then put in what evidence he has bearing on that 
issue. We are then entitled to rebut that. 

The Rereree: That is the way in which the case stands now ; 
that is the order of procedure, and if there should be any reason for 
asking the privilege of putting in further testimony or an entire 

failure to put in evidence that is material, and counsel think 
667 that it is proper it should go in, I should allow it. 
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FREDERICK A. GRANT, being duly sworn on behalf of the plaintiffs, 
testifies as follows: 


Direct examination by Mr. WHEELER : 


Q. Were you present on the 5th of June, 1876, at the investigation 
of Judge Wylie before a committee of Congress ? 

A. Yes, sir; to the best of my belief and recollection. 

Q. Did you on that day hear Mr. Riggs testify ? 

A. I heard Mr. Riggs testify. I could not state positively that that 
was the date. 

Q. You heard Mr. Riggs testify before the committee which in- 
vestigated Judge Wylie’s conduct ? 

A. Yes, sir. 

Q. Do you know whether he testified more than once before that 
committee ? 

A. I heard him but once. 

Q: You were present every day during that investigation ? 

A. Yes, sir; off and on. 

Q. During the time that Mr. Riggs testified did you see General 
Hovey present? 

A. No, sir. I do not remember seeing General Hovey there 
at all. 

Q. How long at that time had you known General Hovey ? 

A. Thad known him about three years, I should say, prior to 
that. 

Q. He was at that time one of the trustees of schools in Wash- 
ington ? 

A. Yes, sir. 

Q. And you attended school ? 

A. Yes, sir. 

Q. So that you saw him frequently ? 

A. Yes, sir. 

Q. And you knew him well? 

A. Yes, sir; and knew him well. 

Q. Did you hear him testify before the committee on the 
668 same day that Mr. Riggs testified ? 
A. No, sir. 

Q. When did you come into the room on that day—I mean into 
the committee-room ? 

A. It was late; the only testimony I heard was Mr. Riggs’; it was 
some little time after the opening. 

Q. Was it just as Mr. Riggs was beginning his testimony ? 

A. It was a little before that. : 

Q. Did you look around the room to see if General Hovey was 
there? 


Objected to as leading. 


Q. Please tell us what you did after you came into the room. 
A. I came into the room and took a place iv the back part of the 
room. I was merely a listener. There was no seat in the room, so 
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that I had tostand up. Generally the chairs were occupied by those 
who were in the room. 

Q. Did you see the people who were sitting around the table? 

A. Yes, sir. 

Q. Was General Hovey among these people? 

A. No, sir. 

S Do you remember whom you saw there sitting around the 
table ? 

A. 1 cannot remember. I know there was the committee, Mr. 
Mullen, Mr. Carpenter, Capt. Grant, my father, and Judge Wylie, 
and Mr. Riggs, and, I think, Mr. Selden was there, and others, who 
were sitting around the table, who were interested in the proceed- 
ings; there were reporters and a number of lawyers from Washing- 
ton for the purpose of listening to the case. 

Q. From the position from which you were standing could you 

see the people who were sitting at and around the table? 
669 A. Yes, sir. 


Cross-examination by Judge CHoaTE: 


Q. How old are you, Mr. Grant? 

A. I am twenty-seven years old. 

Q. Were you in school at that time? 

A. Yes, sir; I was in the public schools. 

(). What led you to go to this committee, as you say, off and on 
every time they met? , 

A. It was during the vacation, and my father was the principal 
complainant against Judge Wylie in this investigation. 

Q. Your father is the person whom you called Captain Grant ? 

A. Yes, sir; and I was helping him. 

©. How many days do you think you were there while that com- 
mittee was in session? 

A. I think it was in session, off and on, for three months, per- 
haps. 

b And how often did they meet; once a week ? 

A. Yes, sir; perhaps more. 

Q. How bave you been able to fix the date as the 5th of June, 
1876? Have you looked at any paper? 
' A. I did not fix the date. 

Q. You only identified the time of which you were speaking as 
the day on which you heard Mr. Riggs testify ? 

A. Yes, sir. 

Q. Did you hear anybody else testify besides Mr. Riggs on that 
day” 

A. No, sir. 

Q. You think you came in before Mr. Riggs began to testify ? 

A. As near as [ ean recollect it was about the time, because I 
heard the name called by the chairman. 

Q. And did you stay until the committee adjourned on that day ? 

A. I did; yes, sir. 
670 Q. Did anybody else testify after Mr. Riggs? 
A. No, sir; I think not. 
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Q. How many people, all told, do you think there were in the 
room ? 

A. There might have been in the neighborhood of twenty. 

Q. You say you saw the committee. Can you recall any mem- 
bers of the eommittee ? 

A. There was Mr. Warren, the chairman—— 

Q. Of Boston ? , 

A. Yes, sir; of Boston, Massachusetts; Mr. Finlay, and Mr. 
Grounse. 
How many members of the committee were present? 
. I think they were all there—the seven. 
Was it a committee of seven? 
. Yes, sir. 
. Was this table that you speak of in the middle of the room? 
. Yes, sir. 
. Wwre the counsel that you have referred to and the reporters 
sitting around the table ? 

A. The counsel were. The reporters, I think, were standing back. 

Q. Were people going in and out all the time? 

A. They were not stenographers. 

Q. What do you mean by reporters; newspaper reporters? 

A. Yes, sir. 

Q. Men known to you in Washington as such—as newspaper re- 
porters”? 

A. Yes, sir. I did not know them personally. 
~Q. Were people going in and out during the examination ? 

A. There may have been some coming in, but not so very many. 

Q. Were not a number of people standing up around the room 
outside of this circle around the table? 

A. Yes, sir; I think there were several. 
671 Q. How long do you think you stayed in the room on that 
day ? 

A. I might have been there a couple of hours. 

Q. You think Mr. Riggs testified about two hours ? 

A. I could not say very positively as to the time. 

Q. What time of the day was it? 

A. It was in the forenoon. 

Q. Before testifying here to-day have you looked at any record of 
these proceedings ? 

A. You mean to refresh my memory? No, sir. 

Q. Have you talked with General Hovey ? 

A. Yes, sir; [ have had a talk with General Hovey. 

Q. Your recollection is that you heard nobody testify that day 
except Mr. Riggs? 

A. Yes, sir. 

Q. Did you hear Mr. Ray testify? Judge Ray, I think they call 
him. Do you know him? 

A. No, sir; I did not knowhim. I did not know Mr. Riggs until 
that day. 

Q. You heard iim spoken of as Mr. Riggs? 


SrPOrore 


— a= 


GEORGE ELLIOTT ET AL., &€. 361 


A. I knew of him as soon as the chairman called his name—when 
he was sworn in to testify. 
Q. And you heard him sworn ? 
A. Yes, sir; that is the only way I knew him; in, fact, I have 
never seen him since. 
Did you know McDonald ? 
. No, sir. ° 
Did you hear any man testify by the name of McDonald? 
. I think I did, sir. 
What day was that’ 
I do not remember the date. 
Was it on the same day that Mr. Riggs testified ? 
No, sir; I think not. 
Was it before or after? 
It was about the same time. 
Within a few days? 
. Within two or three sittings. 
Q. How often did they hold sittings ? 
A. It might have been several days between. 
Q. Might a week have elapsed between sittings ? 
. Not over, I don’t think. 
. Did you hear Mr. O. D. Barrett testify ? 
. I think I did. 
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Q. You know him, don’t vou ? 
A. Yes, sir. 
Q. He is a Washington man, isn’t he? 
A. Yes, sir. He was my father’s counsel in the case. 

Q. Did you hear Mr. Ray testify ? 

A. I don’t remember Mr. Ray, sir. 

Q. Don’t you know a person whom they called Judge Ray in 
Washington, who was a witness in that proceeding ? 

A. I don’t think I heard Mr. Ray’s testimony. 

Q. What day did Mr. Barrett testify ? 

A. I could not state the particular date. 

Q. You can’t tell whether it was before or after Riggs that Barrett 
testified, can you ? | 
. If I am not mistaken I think it was before. 
You mean on a different day or on the same day ? 
Not on the same day. 
. On a different day, but before? 
. Yes, sir. 
. Are you quite sure of that, or is that merely an impression ? 
. It is merely an impression, because I do not remember seeing 
Mr. Barrett there on that day. 

Q. You mean on the day that Mr. Riggs testified ? 

A. Yes, sir. I donot connect Mr. Barrett with that day at all. 
I might state here that the impression I have of Mr. Riggs’ testify- 

ing is derived from the fact that he was a prominent banker 
673 of Washington—a very prominent banker of the house of 
Riggs & Co.—and it is the only time that I saw him. 


46—1588 


rOrOProO> 


362 THOMAS J. PHELPS, ASSIGNEE, VS. 


Q. The fact that you first saw him there, to know him, fixed it on 
your mind? 

A. Yes, sir; and that is the only time that I ever saw him. 

Q. There was nothing special to fix on your mind the fact of Mr. 
Barrett’s testifying before or after ? 

A. No, sir; no particular date. 

Q. Did you see Mr. Riggs sworn ? 

A. Yes, sir; that is the way I remember it. 

Q. You remember the fact that he was called as a witness and 
sworn? 

A. Yes, sir. 

Q. And you were in the room while he was giving his testi- 
mony ? 

A. Yes, sir. 

@. About two hours ” 

A. I could not say positively as to time because I could not fix 
it. I was young at that time and I have no particular way of fix- 
ing the period. 

Q. Was Mr. Hovey present when Mr. McDonald testified ? 

A. | do not remember of ever seeing General Hovey there. 

Q. At any time? 

A. No, sir. 

Q. During any of the sittings? 

A. No, sir. 

Q. Not from first to last? 

A. No, sir. 


(By the REFEREE :) 


Q. When you speak of General Hovey do you mean that gentle- 
an present here ? 
A. Yes, sir. 
Q. Your object in going there was mainly curiosity ” 
A. Yes, sir; it was considered quite an investigation. 
Q. An important investigation ? 
A. Yes, sir; and I was a school boy at that time and was inter- 
ested in those proceedings; and then there was my father’s 
674 interest in the matter, and I helped him. 
Q. How did you help him ? 

A. I copied papers, and myself or my brother was there at all 
times. I was there to go after papers. 

Q. A sort of messenger boy ? 

A. Yes, sir. 

Q. But the copying of the papers was done at home or at your 
father’s office? 

A. Yes, sir. 

Q. Is your father a lawyer ? 

A. Yes, sir; he had large interests in the courts there as a party, 
and he was prosecuting Judge Wylie for wrongs that he claimed to 
have done him. 

. That is, he promoted this investigation ? 

A. Yes, sir. 
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. And what is your business? 7 
. I ain in the city post office in Washington. 
. And how long have you been there? 3 

A. Since 1879. 

Q. You made no memorandum in regard to who was present at 
any particular meeting ? 

A. No, sir; it was merely an ifmpression on my mind. 

Q. And until you were called here to testify or within a few days 
you have had no occasion to recall the fact whether or not General 
Hovey was there, have you? 

A. No, sir. 

Q. When was your attention first called to the fact with reference 
to your being a witness here ? : 

A. General Hovey came to me, I think, about six weeks or two 
months ago, when he first spoke to me about it. 

Q. Up to that time your attention had not been called to it from 
the time of this meeting ? 

A. No, sir; not particularly. 
675 Q. I mean you had not been asked the question whether 
General Hovey was there until about six weeks ago? 

A. No, sir. ; 

Q. Do you know that you were present at every meeting of the 
committee for a longer or a shorter time? 

A. I think I was present at every sitting. 

Q. Didn’t any of them come within the school time, or was it vaca- 
tion all the time? 

A. I think it began in June. 

Q. When does school let out in Washington? 

A. About the middle of June—about the 12th or 18th of June. 

@. Later than the 5th ? 

A. Yes, sir. 

Q. Do you remember how it happened that you were able to attend 
that day? Was it on a Saturday? 

A. No, sir; I was helping my father. 

Q. You would not stay away from school for that? 

A. Yes, sir; he had me there for that purpose. 

Q. He took you out of school altogether or only now and then a 
day ? 

A. I don’t know. I think I was out of school at that time, I 
think I was sick at that time and was not able to attend school. 

Q. How long had you been sick? 

A. I was ailing a good deal that year. 

Q. Where did you live? 

A. 228 8th street southeast. 

Q. How far is that from this room where the committee sat? 

A. About two squares. 

Q. This room was in the Capital ? 

A. Yes, sir. 

Q. One of the regular committee-rooms of the House of Repre- 
sentatives ? 


A. Yes, sir. 
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Q. “ you know whether you were present on the 27th of 
une ? 
676 A. I could not fix the date. 
Q. If Mr. McDonald, Mr. Ray, and Mr. Barrett testified on 

that day, you were present on that day, were you not? 

A. I can remember Mr. Barrett’s testifying 

Q. How about McDonald ? 

A. I cannot fix the name in my mind at all. 


(By the REFEREE:) 


Q. What name? You do not recognize any one by the name of 
McDonald ? 

A. No, sir. 

Q. And you do not recollect the name of any person called by 
that name ? 

A. Yes, sir; I remember him as a party to the suit by looking at 
the papers. 
. What papers” 
. The investigation papers. 
. When did you look at the papers ” 
. I was copying them at the time. 
. Have you looked at those papers since? 
. No, sir; only about that time. 
_ And not since? 
. No, sir. 

Did you say you were or were not present when Mr. Barret 
testified, or that you did not remember? 

A. I think I heard Mr. Barrett testify. 

Q. Who was present when Mr. Barrett testified—whieh members 
of the committee ? 

A. The committee was @ resent. 

Q. Will you swear that they were all present ? 

A. I think they were. 

Q. You do not feel sure of it ? 

A. I am pretty positive that they were present. 

Q. Was Mr. Riggs present ? 

A. No, sir. 

Q. Was Mr. Carpenter present? 

A 

Q 
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. No, sir. 
. Was Mr. Mullen present ? 
A. Mr. Mullen was there. 
677 Q. Was your father there? 
Yes, sir. The way I fix this is 
Q. Was Mr. Seldon there? 
A. No, sir. 
Q. Are you sure Mr. Seldon was not there when Mr. Barrett was 
examined ? 
A. I am pretty positive. 
Q. Was Mr. Ray there? 
A. No, sir; not that [ remember. I do not remember Mr. Ray. 
I never saw him. 
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Q. Will you please tell us the names of all the people who were 
in that room that you can now recall who were there when Mr. Bar- 
rett was examined. 

A. There was the committee—— 

Q. And you think they were all there? 

A. Yes, sir; I think they were all there. 

@. Who else was there ? 

A. Mr. Mullen, Judge Wylie, Mr. Grant, and there was quite a 
number of other persons present, but I cannot fix the particular 

rsons. The only way I can fix these persons is from the fact of 

nowing them and seeing them. 

Q. You cannot name any others who were there when Mr. Bar- 
rett testified ? 

A. No,sir; I would not be positive about it. I could not fix them 
as being present on that particular day. 

Q. Who put the questions to Mr. Riggs when he was examined ? 

A. Mr. Mullen. 

Q. Who put the questions during the examination? Wasn’t he 
the counsel for your father? 

A. He was counsel for Capt. Grant. 

Q. Who else put questions to Mr. Riggs? 

A. Mr. Wylie, I think—Judge Wylie. 
678 Q. Did Judge Wvlie put questions to all or nearly all the 
witnesses that you heard examined ? 

A. I think he did. That is the only way that I can fix it. 

Q. Who else put questions to Mr. Riggs? 

A. Some of the committee might have done so. 

Q. What is the only way you can fix it? How do you fix your 
memory as to who put the questions? 

. Only in a general way. 

In what general way ? 

. That the opposite counsel did. 

That fixes it in your mind? 

. Yes, sir. 

And you can remember that very distinctly ? 

In that way I can. 

. And as to the rest it is rather an impression as to who was 
there ? 

A. Yes, sir. 
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Redirect examination : 
Q. Did you know that on the day that Mr. Riggs was to be ex- 
amined General Hovey’s case was to be investigated ? 
A. Yes, sir. 


664 Water Lutrteéen, being duly sworn on behalf of the de- 
fendant, testifies as follows: 


Q. Where do you live? 
A. I live at Linden, New Jersey. 
Q. And what is your’ business? 
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. Tam in the banking business with August Belmont & Co. 

. How long have you been with August Belmont & Co.? 

. Since 1859. 

. Does that firm deal largely in Government bonds? 

. Yes, sir; they do, from time to time, quite considerably. 

. Both in coupon and registered bonds? 

Yes, sir; in both kinds. 

. And have they dealt in them ever since vou have been with 
9 | 
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A. Yes, sir. 

Q. What part of the business do you attend to? 

A. I attend to all the business at the present time; I am a mem- 
ber of the firm now. 

Q. Were you a member of the firm in the year 1875? 

A. No, sir; I was not. 

Q. In 1875 what department of the business did you then attend 

to? 
679 A. I attended to the general business of the house; I was 
at that time one of the attorneys for the house. 

Q. Were you present at the banking-house from day to day? 

A. Yes, sir; I was there every day. 

Q. And did you attend to the transfers of the bonds ? 

A. Yes, sir; I attended to all the bond business that came through 
the house of August Belmont & Co. 

Q. Will you please state what is the ordinary mode in which 
transfers are made of registered Government bonds now, at that 
time, before, and since ? 

A. Government bonds, if registered, have to be endorsed by the 
party in whose name they stand; the assignment on the back of the 
certificates has to be signed by the party owning the certificate, and 
the signature must be acknowledged either before some official of 
the Treasury Department or some other official named in the mem- 
orandum on the back of the certificate, and in that condition they 
pass from hand to hand as common negotiable certificates; but if it 
is desired to transfer them and have them registered in another 
name, they must be sent tothe Treasury Department with the nec- 
essary inscriptions, and new certificates will then be issued in the 
name of the party designated in the old certificate. 

Q. Have you now described the customary mode in which these 
transfers are made? 

A. I have; yes, sir. 

Q. And has that been the customary mode since 1875? 

A. Yes, sir. | 

Q. And was it so in 1875 and before? 

A. Yes, sir. 

Q. Do you know a security known as the 3.65 bond of the Dis- 
irict of Columbia ? 

A. I do; yes, sir. 
680 Q. Has the firm of August Belmont & Co., since the year 
1875 and before that, had large dealings in that security ? 
A. Yes, sir; they have had quite large dealings in them, though 
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by no means as large as the Government bond transactions, because 
there are not so many of these District of Columbia bonds, but they 
have been quite considerable. 

Q. Is there more than one kind of 3.65 District of Columbia 
bonds, except that they are coupon or registered ? 

A. I am not aware of any other kind. 

Q. And you have known them since and before the year 1875? 

A. Yes, sir. 

Q. And you have known them since that time and have been 
familiar with their mode of transfer ? 

A. Yes, sir. 

Q. They have been in existence for some years prior to 1875? 

A. Yes, sir. 

Q. Have you been acquainted with them ever since they were 
issued by the Government? 

A. Yes,sir; I have. 

Q. And with their mode of transfer? 

A. Yes, sir. 

Q. Is there any difference between the customary mode of transfer 
of these particular bonds, the 3.65 District of Columbia bonds, and 
other Government bonds? 

A. None at all; they are transferred exactly in the same way. 

Q. That is, the mode of transfer is identical ? 

A. Yes, sir. 

Q. And has it been customary to transfer those registered bonds 
in the mode you have described ? 

A. Yes, sir. 

Q. The blank on the back of the certificate being signed 

681 by the party in whose name they stand, and then have the 

signature witnessed before the proper officer of the Govern- 
ment? 

A. Yes, sir. 

q). That has been the customary way of transferring them ? 

A. Yes, sir. 

(. Then, with reference to the re-registering, as I understand you, 
that does not take place until the bonds come inio the hands of a 
party who desires to have them re-registered ? 

A. That does not take place until they are sent to Washington, 
and then you receive a new certificate for the old one. 

Q. Look at Exhibit 2 annexed to the deposition of Hartwell Jeni- 
son and state whether you recognize that as a copy of one of those 
bonds just referred to. 

A. Yes, sir; that is similar to the certificates that I have seen. 

Q. That is the kind of bond which you referred to in your testi- 
mony ? 

A. Yes, sir. 

Q. And, with reference to tle endorsements on the back, do you 
recognize them as the ordinary endorsements made for the purpose 
of transferring the bonds ? 

A. Yes, sir; that is the customary certificate with the endorse- 
ment. 


368 THOMAS J. PHELPS, ASSIGNEE, VS. 


682 Witt C. Hitt, being dulysworn on behalf of the defend- 
ants, testifies as follows : 


Direct examination by Judge CHOATE: 


. Where do you reside? 
. I reside in Washington. 
. How long have you resided in Washington ? 
Since I was three years old—about thirty-four years, I guess. 
You are now about thirty seven-years old ” 
. Yes, sir. 
. And you are with Riggs & Co. ? 
. Yes, sir. 
And have been for a good many years? 
. Yes, sir. 
About how many years’? 
. Since January, 1866. 
. At their office in Washington ? 
Yes, sir. 
And you are their general book-keeper ? 
Yes, sir. 
. How long have you been their general book-keeper ? 
. I guess sinee 1870 or 1871. 
You had entire charge of the books? 
. Of the general books. 
. What do vou mean by general books? 
. The general bank ledger of the business of the bank, not of the 
individual books. 
Q. Have you had the keeping of an account called the 3.65 bond 
account ? 
A. Yes, sir. 
Q. There is such an account on the books? 
A. Yes, sir. 
Q. Have you that account here? 
A. Yes, sir. 
Q. Have you also made a transcript of it ? 
A. Yes, sir. 
Q. Will you please produce the transcript ? 
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Mr. WHEELER: I shall object to that unless that is copied from 
the book of original entry. 


683 Q. You have compared his copy that you produce with 
the account in the ledger? 

A. I made it myself. 

Q. And the entries in the ledger are your own ? 

A. Yes, sir; except that [ might have been away for some days 
sick or unable to attend at the bank ; but they are generally in my 
own handwriting. 

Judge Cnuate: We offer in evidence the account on the ledger 
called the 3.65 bank account, and we also offer in evidence this 
transcript as a matter of convenience. 

Q. From what are these entries in the ledger which you have pro- 
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duced in that account which is headed “ District 3.65 bonds” 
posted ? 

A. I posted them from the journal. 

Q. Have you the journal here in town from which these entries 
were osted ° ? 

A. Yes, sir. 

Q. And during the same period covered by this account ? 

A. Yes, sir. 

Q. W hat is the period covered by that account? Give us the first 
and the last date. 

A. I will have to refer to the beginning of this account. It com- 
mences on this book under date of October 24th, 1874, and it runs 
up to December 9th, 1875, on this book. The account itself is open 
at the present day. 

@. When, after June, 1875, was the account closed ? 

A. December 9th, 1875. 

Q. And it is that part of the account of which you have made a 
transcript? 

A. Yes, sir. 

Q. That is from the Ist of June to the 9th of December, 1875? 

A. Yes, sir; up to the 9th of December, 1875. 

Q. What went into this account? 

A. All the bonds of 3.65 that were bought and sold by the house 

of Riggs & Co.—their own bonds. 
684 Q. Both registered and coupon bonds? 
A. Yes, sir. 
Q. Had the house of Riggs & Co. any of these 3.65 bonds, registered 
or coupon, on December 10th, 1875? 

A. No, sir. 

Q. The account was closed on December 19th, 1875? 

A. Yes, sir. 

Q. When after that was the first time that the house had any 
bonds of that description, registered or coupon ? 

A. January 4th, 1876. 

a. And during the interval they had none? 

. No, sir, 


By the REFEREE: 


Q. You have testified that you were the general book-keeper of 
Riggs & Co. from 1870, and you produce. here the ledger of your 
firm covering a certain period of time? 

A. Yes, sir. 


By the REFEREE: 


Q. Is that book one of a set of books of your firm which you 
kept ? 
A. Yes, sir; it is the ledger that I kept. 


By the REFEREE: 


2 Is it one of a set of books ? 
A. Yes, sir; we kept a journal in connection with it. 
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Q. And that journal which you kept in connection with that 
ledger is now in New York? 
A. Yes, sir. 
Q. This account is made up as a debit and credit account, is 1t 
not? 
A. Yes, sir. 
685 Q. And all the purchases are on one side and all the sales 
on the other? 
A. All the purchases are on the debit side and the sales on the 
credit side. 
Q. And it includes both registered and coupon bonds ? 
A. Yes, sir. 
Q. Coming along chronologically as purchases and sales indis- 
criminately ? 


A. Yes, sir. 


Judge Cuoate: We produce the journal entries which are carried 
into this account, for the other side to say whether they want them 
or any of them. 

Mr. Wueecer: [ waive the objection with reference to the pro- 
duction of the journal. 

The Rereree: The ledger entries are read in evidence, and it is 
understood that the transcript shall stand in the place of the origi- 
nal entries in the books. 


The transcript is marked “ Def’ts’ Exhibit A, February 19th, 1885.” 

Plaintiff’s counsel makes no objection to Exhibit A, February 19, 
1885, above, and he agrees that no objection on the round that the 
books were not produced shall be made, or that the journal and 
ledger entries are not produced, the exhibit being a transcript of the 
books. 


Cross-examination waived. 


686 Joun Exxiort, being duly sworn on behalf of the defend- 
ants, testifies as follows: 


Direct examination by Judge CHoaTe : 


Q. You are one of the defendants in this action ? 

A. Yes, sir. 

Q. And you are and have been for a good while a member of the 
firin of Riggs & Co.? 

A. Yes, sir; from its organization. 

Q. And when was that ? 

A. The first firm was originally organized i in the year 1854. 

Q. And when was the firm that was in existence at the time of 
Mr. Riggs’ death organized ? 

A. On January Ist, 1874. 

Q. And what-was the date of Mr. George W. Riggs’ death ? 

A. He died on the 24th of August, 1881]. 

Q. This last firm of Riggs & Co., beginning in 1874 and continu- 
ing until 1881, had how many houses or branches of its business ? 

A. Only one branch. 
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Q. Where was that? 

A. In this city. 

Q. The main house being where ? 

A. In Washington. 

Q. What part of the business did you conduct and at which end 
of the line were you ? , 

A. I conducted the New York branch of the house. 
687 Q. Were any of the other partners here in New York ? 
A. Not resident; no, sir. 

Q. And your place of business was always here? 

A. 56 Wall street. 

Q. You are not a resident of Washington and have not been dur- 
ing any part of the (ime since you have been in the business ? 

A. No, sir; I never was a resident in Washington. 

. Had you any knowledge of Mr. George W. Riggs having been 
a receiver in actions in Washington, in which he held a fund or 
bonds as receiver, prior to the 28th day of June, 1875? 

A. None at all. 

Q. Had you any personal knowledge at the time of the transac- 
tions or the purchase bv the firm of the 3.65 bonds of the District 
of Columbia from Mr. McDonald ? 

A. Not the most remote. 

Q. On or about the 28th of June? 

A. Not the most remote knowledge. 

Q. Did you, on or about the 28th day of June, 1875, make in- 
quiries with a view to making a sale of bonds of that kind for Riggs 
& Co. here in New York ? 

A. I did. 

Q. On what day ? 

A. On the 28th day of June, 1875. 

®. What amount of bonds? 

A. I had a telegram from my housein Washington asking what I 

could sell $100,000 registered three-sixty-fives at. 
C88 Q. Have you got the telegram here with you ? 
A. No, sir. 

Q. Do you think you have preserved it? 

A. It is very likely I have—yes, sir; I have it here with me. (Mr. 
Elliott produces a telegram for inspection.) 


It is offered in evidence and marked Exhibit A, March 9th, 1885, 
and is as follows: 


“ Riggs & Co., 56 Wall Street. 
“ Wasntnaton, D. C., June 28, 75. 
“You can sell for us to extent $100,000 registered Districts at 
seventy-two. Telegraph. 
“RIGGS & CO.” 


Q. Did you, upon the receipt of that telegram, make any inquiries 
in New York to see what you could get for those bonds ? 
A. I did. 
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Q. And what was the result of your inquiries as to the price on 
that day ? 

A. Seventy-one and a half was the best bid I was able to obtain 
on that day. 

Q. Did you get offers of seventy-one and a half? 

A. Yes, sir; seventy-one and a half was the best bid I was able 
to obtain on that day. 

Q. Is that seventy-one and a half net to you, or seventy-one and 
a half plus commission ? 

A. That was seventy-one and a half net to me. 

Q. And that would apply to what, according to the way in which 

you do business? 
689 A. That I would get seventy-one and a half net. 
Q. Does that imply seventy-one and five-eighths to be paid 
for it? 

A. It means that I would get seventy-one and a half; I would 
get seventy-one and a half without paving any commission. 

Q. You did not sell then ? 

A. No, sir; I did not sell. 

Q. What was the first knowledge you had of a large purchase of 
bonds by the house of Riggs & Co. in Washington, and how was it 
communicated to you ? | 

A. It was communicated to me by letter from George W. Riggs, 
advising me that he had bought a large lot of three-sixty-fives. 

Q. When did you receive the letter? 

A. On the 29th of June, 1875. 

Q. Did you effect a sale of $100,000 on the next day, the 29th ? 

A. Yes, sir; on the same day, the 29th of June. 

Q. At what rate? 

A. I effected it through a brokerage commission house. 

Q. Through Cammann & Company, at seventy-one and three- 
quarters, paying them one-eighth commission ? 

A. Yes, sir. 

Q. And that netted to you 

A. Seventy-one and five-eighths. 
Q. And that sale was carried out? 
A 
Q 


. Yes, sir; it was actually carried out. 
. You were familiar with the market in these bonds at the time, 
were vou not, Mr. Elliott? 
690 ° <A. Quite so, sir. 
Q. You were in the habit of dealing in them here ? 

A. Yes, sir. 
Q. Have you that letter here that you received from Mr. Riggs? 
A. Ihave. (Witness produces a letter.) 


It is offered in evidence, marked Exhibit B, March 9th, 1885, and 
is as follows: 


“ We made a large purchase of Districts to-day, $150,000, registered, 
at 71, and have telegraphed you that you could sell any part of 
$100,000 at 72. We send you $100,000 in certificates to-day. 

As you may have to go in debt a little to Bank of America to 
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meet large check we have given to-day, you can use these as collat- 
eral. I think we shall send you some Governments also to-morrow, 
that you may hold them as collateral. As I write we have your 
telegram about registered bonds of District. ‘To-morrow the house 
will telegraph you about selling, if you cannot sell at 72. They cost 
71, so seventy-one and a half will pay us a commission, but as we 
asked Lewis Johnson & Co. to see what they could do with $100,000 
they may be able to take them at 72. 

Telegraph house early to-morrow what you can get for them, and 
I will get the house here to tell you what to do, but to net us 71} or 
& don’t hesitate to let the $100,000 go. Cancel order to buy the 
$25,000 at seventy-two. 

Rather than lock up too much money in the Districts if you 
make one-half per cent. on the $100,000 we send we shall be satis- 

fied, and we can send $50,000 more: 


691 I hope to see you at the Brevoort to-morrow. 
Yours, G. W. RIGGS.” 


Q. The abbreviation in the letter “certf.” means certificate, does 
it not? 

A. Yes, sir; “ We send you $100,000 certificates to-day.” | 

Q. Will you explain what is meant by the term of sending them 
in certificates ? 

A. The bonds were issued as registered and coupon; the regis- 
tered bonds were issued as certificates similar to the one I now hold 
in my hand; these were registered certificates of the District of 
Columbia. 

Q. Then it does not refer to a different form of instrument, inter- 
changeable with registered bonds? 

A. No,sir; not atall; it isonly another term for registered bonds. 
I might say, in this connection, that there were certificates issued 
in Washington, which were receivable for those registered bonds. 

Q. And interchangeable with them ? 

A. Those certificates were issued upon the bonds being surren- 
dered. 

Q. Were there any such certificates—that is, not in this form, but 
in some other earlier form—in the market? 

A. They were in the market at Washington, but not in New York. 


By the REFEREE: 


Q. Those sent to you were not that kind of certificates, but those 
completed bonds ? . 

A. Yes, sir. 

Q. And they were sometimes called certificates ? 

A. Very often. 

Q. Was the receipt of this letter the first intimation you had of 

this purchase from McDonald ? 
692 A. It was the first intimation I had of the purchase. 
Q. You did not know until afterwards from whom the pur- 

chase was made ? 

A. No, sir. 
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Q. How long after that was it that you ascertained that this pur- 
chase was made from Mr. McDonald ? 

A. Well, I suppose the day Mr. Riggs arrived there, which was 
on the 29th of June; I think it is quite likely that he told me about 
the purchase, but I had been trying to fix the particular interview 
in my mind without being able definitely to do so. 

Q. How long after this time—the 28th of June, 1875-—had you 
here in the branch house of Riggs & Co. any of these 3.65 bonds 
belonging to the firm of Riggs & Co., either registered or coupon ? 

A. All the District bonds that I held herein New York were closed 
out on the 8th of December, 1875. 

Q. Both registered and coupon ? 

A. Both registered and coupon. 

Q. And how long was it after that before the house of Riggs & 
Co. held any of these bonds here ? 

A. I cannot answer that definitely, but it is very likely that it was 
about the middle of January, 1876. 

(). It was some weeks after—some time after ? 

A. Oh, yes; it was several weeks after. My register will show 
that. 

Q. When you say “closed out” you mean sold and closed out and 
parted with ? 

A. Yes, sir; sold out altogether. 
693 Q. Mr. Riggs was here on the 29th of June, was he not ? 
A. Yes, sir. 


Cross-examination by Mr. WHEELER: 


Q. Who was the managing member of the firm in Wasliington 
at the time of the purchase of these bonds ? 

A. Mr. Riggs was the active man and the real manager. Mr. 
Glover came next to him. | 

Q. Those two were the principal ones who managed the house in 
Washington ? ? 

A. Yes, sir; so far as the negotiation and sale of bonds and other 
things were concerned. : 


By Mr. CHOATE: 


Q. Mr. Riggs’ interest in the firm was the largest, was it not ? 
A. Yes, sir. 
Q. And Mr. Glover’s next? 
A. No, sir; mine was next. 
Q. And then Mr. Glover’s? 
A. Yes, sir; and then Mr. Glover’s. 
Q. Did they send to you from Washington the $100,000 of bonds 
to deliver as against the sale which you made? 
A. I made it in compliance with instructions, and I received the 
bonds on the day I made the sale. 
Q. When did you receive the bonds? 
A. On the 29th of June. 
Q. Were they bonds endorsed by George W. Riggs to Riggs & Co. ? 
A. They were issued in the name of Riggs & Co. 
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694 Q. Then you don’t know whether they were any of the 
bonds which George W. Riggs held as receiver ? 
A. I don’t think they were. They could not have been, because 
ey came here the day after he telegraphed me to sell them on 
the 28th. 


Redirect examination : 


Q. At that time, in June, 1875, was there any difference in the 
market value of registered and coupon bonds ? 

A. About one-half per cent. 

Q. Which had the advantage ? 

A. In favor of the coupons. 

Q. They were about one-half per cent. higher? 

A. Yes, sir. 

Q. Besides this sale of $100,000 on the 29th of June, did you 
make any further sale of these District bonds about that time? 

A. Yes, sir. 

Q. Did you make a sale on the 30th of June? 

A. Yes, sir. 

Q. Of what amount? 

A. Fifty thousand dollars. 

Q. Registered or coupon ? 

A. Registered. 
@. At what rate? 
A. Seventy-one five-eighths, through Cammann & Company. 
Q. Which netted to you? 
A. Seventy-one and a half. 


Recross. 


695 Apotpaus T. Kiecknoerrer, being duly sworn on behalf 
of the defendant John Elliott, testifies as follows: 


Direct examination by Mr. Harris: 


Q. What is your name? 

A. Adolphus T. Kieckhoefer. 

Q. Were you prior and about the month of June, 1875, a member 
of the firm of Riggs & Co.? 

A. I was. 

Q. Were you a full member of the firm of Riggs & Co.? — 

A. Iwas a full member—yes, sir; I was not interested in the 
profits of the house; a stipulated sum was allowed me for my serv- 
ices. 

Q. What department, Mr. Kieckhoefer, did you have charge of? 

A. I had charge of the correspondence and the general super- 
vision of the office to a certain extent, but principally of the corre- 
spondence; my time was almost entirely occupied by the corre- 
spondence. 

Q. Did you know, on or about the 28th of June, 1875, of the 
purchase of any 3.65 bonds of the District of Columbia by Riggs & 
Co.? 


A. I do not recollect, sir. 
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Q. Do you remember or do you know of the purchase by Riggs 
& Co. of $152,300 bonds of the District of Columbia on the 28th of 
June, 1875? 

A. I cannot recollect. 

Q. Do you know or do you remember of the purchase by Riggs 
& Co. on the 28th of June, 1875, of $152,300 District of Columbia 
bonds of Augustine R. McDonald ? 

A. I do not recollect. 

Q. Would you have been likely to have known of that purchase, 
or any purchase of that kind, from your position in the office ? 

A. I don’t think so, because such business as that was trans- 

696 acted by’Mr. Riggs in his private office, and I was merely the 

agent to do the correspondence with the New York house— 

not of one particular transaction, but of a great many—and there 

were so many transactions occurring that I cannot recollect one in 

particular; there was nothing in it to make it peculiar or essential 
to me. 

Q. You do not know anything about tie transaction at all, as 
far as you now recollect ? 

A. I cannot recollect; as I told you, I acted merely mechani- 
cally. — 

Q. Did you know of Mr. Riggs holding bonds of this description 
as receiver before that day ? 

A. I did not. 

Q. Have you any recollection of ever seeing orders of the court 
with regard to such bonds? 

A. No, sir; I never saw any such order. 

Q. Or heard of it? 

A. No, sir; I have not heard of it. I may have heard of it, be- 
cause | wrote a letter to Riggs & Co. of New York, saying some- 
thing about attachments that had been made. 

Q. You referred to some letter that you wrote to Riggs & Co. 
of New York? 

A. Yes, sir. 

Q. After that date that has been mentioned ? 

A. I don’t know whether it is the same date or not. 

Q. Do you refer there to orders of attachment? 

A. I do not recollect it. All I can say is that I saw a letter 
which I wrote about that time. 

Q. Have you refreshed your recollection about this matter by 
looking at a letter to-day that you wrote to the house here? 

A. Yes, sir; that is all. 

Q. Don’t you remember the date of that letter? 

A. No, sir. 

Q. Look at the paper now shown you and see if that is the letter ; 
and, if so, give the date. 

A. That is the letter. 

Q. What is the date of that letter? 

A. It is dated the 29th of June, 1875. 
697 Q. Prior to the 29th of June, 1875, did you know anything 
about the purchase of these bonds? 
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A. I did not know anything at all about them ; I cannot recollect 
anything about them. 

Q. And the orders that you say you may have known about were 

orders of attachments against McDonald? 

A. That I do not recollect; my mind is net sufficiently impressed 
with those matters. 

Q. In your answer that you gave with regard to the orders, did 
you have in your mind orders in attachment proceedings ? 

A. No, sir; I have only an indistinct recollection of that letter, 
which I saw to-day, but i do not recollect the circumstances. 

Q. Do you recollect of ever seeing any orders of any kind ? 

A. No, sir; I never saw any order. The only thing that I may 
have written about the orders is by seeing that letter. 

Q. Orders of attachment, you mean ” 

A. Some order of attachment against Riggs & Co., or rather 
George W. Riggs, as receiver. 

Q But you do not remember any such ? 

I never saw such an order. The only thing that I may pos- 

sibly have done is my seeing that letter. 

Q. Do you remember anything outside of -this letter ? 

A. Not a single thing. Phare no positive recollection of even 
writing that letter. The letter is in my handwriting, but I do not 
recollect the circumstances at all. 


698 Lewis J. Davis, of the city of Washington, D. C., banker, 
aged fifty years, being duly and publicly sworn and exam- 
ined on the part of the plaintiffs, doth depose and say as follows: 


Q. What is your name, age, and residence? What was your resi- 
dence and business in 1874 and 1875? 

A. Lewis Johnson Davis; age, fifty years; residence, Washington 
city ; same residence in 1874 and 1875, and then as now in the 
banking. business. 

Q. What connection, if any, did you have in 1874 and 1875 and 
subsequently with the sinking-fund com missioners of the District of 
Columbia ? 

A. From 1871 to 1878 I was a commissioner of the sinking fand 
of the District of Columbia. 

Q. If, in answer to the last preceding interrogatory, you shall say 
that you were a member and president of said board of sinking- 
fund commissioners state whether the bonds known as 3.65 Dis- 
trict of Columbia bonds were issued by said commissioners while 
you were one of them ; and, if so, when were the coupon bonds first 
issued and when were the registered 3.65 bonds first issued and put 
upon the market; give the date when each class of bonds were 
issued. 

A. My answer is taken from the minutes of the sinking fund. I 
was elected president on the 2d of December, 1876. The first coupon 
3.65 bonds were issued October 20th, 1874. The first registered 3.65 
bonds were issued in May 15th, 1875. 

Q. If you say, in answer to the first interrogatory, that you were 
and are a member of and partner in the banking-house of said Lewis 

48—1588 


378 THOMAS J. PHELPS, ASSIGNEE, VS. 


Johnson & Co., of Washington, District of Columbia, state 
699 whether that house dealt largely in 3.65 District of Columbia 
bonds during the years 1874 and 1875. 

A. Iam now and wes then a member of the firm of Lewis John- 
son & Co., of Washington, D.C. In 1874 we transacted consider- 
able business in 3.65 bonds; not to a very large amount. In 1875 
our business in them was quite heavy. 

Q. Was there, during the year 1875, any stock board or stock ex- 
change in the city of Washington? During that year how was the 
price of the said 3.65 bonds fixed and regulated in Washington ? 
Was there, during that year, any difference in price between regis-, 
tered and coupon 3.65 bonds of the District of Columbia ? If so, - 
what was the difference ? 

A. I believe not. The price was regulated principally by the 
supply and demand. [believe there was no difference. 

®. Were not the 3.65 bonds of the District of Columbia, from the 
time they were first issued to and until after the 28th day of June, 
1875, of fluctuating value in the District of Columbia ? 

A. Yes. 

Q. Did not such fluctuation in value depend largely upon the 
amouut of such bonds from time to time issued under public au- 
thority, and were not their values diminished by extensive issues in 
general ? 

A. It depended upon the demand and supply. Our market here 
was a limited one, and extensive issue tended to depress the price. 

Q. On the 28th day of June, 1875, were not the precise relations of 
the United States toward such bonds left, in common opinion, in much 
doubt, and was not the value of such bonds affected by such doubt? 

A. To the best of my recollection, there was a doubt in the minds 
of many financia! people and institutions as to the full and entire 

liability of the United States for the payment of the principal 
700 ~—s and interest of said bonds, and their market price was natu- 
rally affected by such doubt at the period referrea to. 

Q. Was not the increased value of such bonds subsequent to the 
year 1875 and down to the year 1883 due mainly to the determina- 
tion by the Attorney General of the United States that the faith of 
the National Government was pledged for the payment of the prin- 
cipal and interest of such bonds to their acceptance by way of secu. 
rity or for investment by fiduciaries, natural and artificial, through- 
out the country, and to the refunding and reduction of the rate of 
interest upon a large portion of the national debt ? 

A. In my opinion, the subsequent enhancement in value of the 
3.65 bonds was owing to legislation by Congress clearing up all 
doubts as to the liability of the United States and making perma- 
nent provision for the payment of the interest and of the principal 
by its maturity. The price wa3 somewhat advanced by the lowering 
of the rate of interest on the public debt. 

Q. What amount of 3.65 bonds of the District of Columbia was 
purchased by yourself or the house of Lewis Johnson & Co. on the 
28th of June, 1875, and at what rate were such bonds purchased ? 

A. I have previously answered this question. | 
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Q. Was there not on that date, as well as before and afterwards, 
with bankers and brokers in the District of Columbia a buyin 
pa being the lower, and a selling price, being the higher, for fe 

onds, as well as other securities ? 

A. There was no fixed buying or selling price. It varied with 
circumstances, the selling price being usually the higher. 

Q. What, in general, was approximately the difference between 
such buying and selling price’ : 

A. That I can’t state. It varied with circumstances, with the 
amounts and condition of the markets. 


701 Cross-interrogatories : 


Q. Upon the sale of $150,000 in 3.65 bonds of the District of Co- 
lumbia to the same firm in a single transaction in the said District, 
on June 28th, 1875, was not seventy-one a full and fair price for such 
bonds ? 

A. As far as I can determine from the records of our own trans- 
actions, seventy-one seems to be about the market price at that time ; 
of course, in a small market like this it was then and is now diffi- 
cult to place so large a block of bonds in one transaction. 


702 New York, March 31, 1885—2 p. m. 
Adjourned to April 10, 1885, 2 p. m. 


ApriL 10, 1885—2 p. m. 
Adjourned to April 17, 1885, 2 p. m. 


APRIL 17, 1885—2 p. m. 
Adjourned to April 25, 1885, 10 a. m. 


ApRIL 25, 1885—10 a. m. 
Adjourned to April 28, 1885, 2 p. m. 


APRIL 28, 1885—2 p. m. 


Present: The referee, Mr. Wheeler; the plaintiff, Gen. Hovey ; 
Mr. Harris, Judge Choate, and Mr. Jolin Selden. 


Mr. Harris: We will read the deposition of Gilbert Moyers : 


Gitpert Moyers, of Memphis, Tenn., a witness produced for the 
defendant, 51 years of age, and being examined by Mr. James M. 
Jounston, representing Mr. John Selden, of counsel for John Elliott, 
having been first duly and publicly sworn, doth depose and say as 
follows: | 


Q. What is your profession, Mr. Moyers? 
A. Lawyer. bi 
Q. Where have you been practicing your profession for the past 


twelve years or more? he 
A. Mainly before the commissioners organized for consideration 


i . 
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of claims against the Government, and before the Depart- 
703. ments and the Court of Claims at Washington, D. C. 
Q. Do you know General Charles E. Hovey, who is now 
present at this examination ” 

A. I do. 

Q. How long have you known him ? 

A. Since 1872 or ’3. 

Q. Do you know and did you know in 1875 of a suit brought in 
this city, about October, 1874, by General Hovey and William P. 
Dole against Augustine R. McDonald and William White, in which 
suit said Hovey and Dole claimed an interest in a sum awarded to 
said McDonald by the Court of Commissioners of Alabama Claims? 

A. I heard of such a suit at the time it was pending in the courts 
at that time, and have now more definite knowledge of it by my 
attention being called to a printed record of the cause, to which my 
attention has been called since I was subpcenaed to appear. 

Q. Did you, in 1875, know of an order passed in said cause by 
Judge Wylie directing George W. Riggs, receiver, to deliver tu said 
McDonald and White certain bonds then held by said Riggs as re- 
ceiver in said cause ? 

A. I heard of such order at the time. 

Q. When did you first learn that such an order had been passed ? 

A. Iam unable to give ihe exact date, but my recollection is that 
it was soon after the order was given. 

Q. Did you, about the time this order was passed and in the sum- 
mer of 1875, have a conversation with General Charles E. Hovey 

with relation to Judge Wylie’s order directing the delivery 
704 ~=—of certain District of Columbia 3.65 bonds by George W. 
Riggs, receiver, in said cause, to said McDonald, and with 
relation to the subsequent disposition of said bonds by McDonald ? 

A. I recollect having a conversation with General Hovey about 
that time in regard to the bonds referred to and the disposition 
made of the same. 

Q. What was said by General Hovey in that conversation with 
respect to the matters referred to in the last question ? 

A. My recollection is not very definite as to what General Hovey 
said ; but, as my memory serves me now, it was about to this effect : 
He made complaint or was complaining that the action of Judge 
Wylie in making such an order was very strange and unaccountable, 
and stated that he intended to take steps to secure his rights in the 
premises, and, if possible, to hold Mr. Riggs responsible. I under- 
stood from him in that conversation that Mr. Riggs had negotiated 
or purchased the bonds in question and that McDonald had taken 
the proceeds and left for New York, taking or boarding the train at 
some station in the vicinity of Bladensburg or at Bladensburg. 
Where this conversation occurred or at what precise date I am not 
able to state at this time; but this is my best recollection of the sub- 
stance of the conversation or conversations, as there may have been 
more than one. 

Q. How long after the passing by Judge Wylie of the order referred 
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to and how long efter the departure from Washington of 
705 A.R. McDonald with the proceeds of the sale of the bonds 

did the conversation with General Hovey referred to in your 
ast answer take place? 

A. It must have been soon after, for the reason in August I left 
for Memphis, my place of residence—that is, in August, 1875. My 
recollection is that the conversation took place before I left for 
Memphis. 

Q. What have been and what are now your personal relations 
with General Hovey ? 

A. Friendly. 


Bg WHEELER: I will read the questions which have been omit- 
ted : 


Q. Was the litigation between Hovey and Dole and McDonald 
and White with respect to these bonds much discussed among mem- 
bers of the bar and others 1n this city ? 

A. It was to some extent among those whith whom I came in con- 
tact. 

Q. Did you ever hear much discussion in regard to the order of 
Judge Wylie above referred to and the fact that McDonald had suc- 
ceeded in taking the proceeds of the bunds out of the jurisdiction of 
the Washington courts? 

A. I heard the order of Judge Wylie criticised by members of the 
legal profession and others. I cannot now recall any conversation 
specially referring to McDonald having taken the proceeds of the 
7 out of the jurisdiction of the courts. It may have been re- 

erred to. 


Cross-interrogatories : 


Q. Did you have frequent conversations with Hovey about 
706 = his suit against McDonald and White from the time of 
Judge Wylie’s order in 1875 for several years thereafter and 

down to the present time? 

A. I had conversation with General Hovey in regard to the suit, 
involving the question as to the liability of McDonald to himself 
and Dole, I think, for services as attorney, and [ was examined as 
a witness in that case, I believe; and I might say our conversations 
have been frequent in regard to litigations growing out of that em- 
ployment. 


Mr. WHEELER: I omit the next three interrogatories. 


Q. Did you have frequent conversations with Hovey, extending 
through several years, respecting that fund or those bonds held by 
Riggs as receiver in the suit referred to? 

A. I can’t say that I had conversations extending through sev- 
eral years in regard to the bonds, but I have had several conversations 
with General Hovev in regard to McDonald’s confinement in some 
jail in New York, and at the time the bonds were being discussed 
doubtless had several conversations in regard to them. 

Q. You spoke in one answer in your examination-in-chief of 
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Hovey’s intention to hold Mr. Riggs liable for having surrendered 
the bonds to McDonald under the order of Judge Wylie. Was or 
was not the liability of Mr. Riggs in having surrendered the bonds 
under that order a matter of conversation between you, and were 
you or not aware of Hovey’s subsequently prosecuting a suit ageinet 
Mr. Riggs for the recovery of the bonds or their proceeds ? 
707 A. Yes; I remember that you claimed in the conversa- 
tion or conversations referred to that the order of Judge 
Wylie was void, as you had taken an appeal to the supreme court 
and the cause had passed beyond his jurisdiction, and hence Mr. 
Riggs was responsible to you to the amount of the bonds. I also 
knew of your suit against Mr. Riggs from your own statements and 
public notoriety. 

Q. I understood you tosay in your examination-in-chief that your 
recollection of Hovey’s conversation with you soon after the order of 
Judge Wylie’s to pay over the fund to McDonald was not very dis- 
tinct. Might or might not the statements made by Hovey to you 
so many years ago ‘and at different times be mixed so that the 
stutement made at one time would be associated in your mind with 
the statement made at another time on the same subject-matter ? 

A. It is impossible for me to recall the details of a conversation 
or conversations occurring ten years ago in which I had no special 
interest, and I can only recall at this late period the general im- 
pressions or the substance of them left upon my mind. It is possible 
that I may confound statements made at one time with those made 
at another, but my best recollection is as stated in my examination- 
in-chief as to what occurred at the time. 

Q. Might not your impression as to what Hovey said in regard to 
the purchase of the bonds by Mr. Riggs have been derived from 
Hovey’s conversation with you about the suit against Mr. Riggs, or 
in connection with conversations about that suit? 

A. Possibly it might be so. 

708 Q. Is your recollection distinct as to whether Hovey, in the 

conversation referred to in respect to the fund paid out on 
Judge Wylie’s order and in which he told you that MeDonald had 
gone outside of the jurisdiction of the court and taken the cars for 
New York, if he did tell you that, as to whether he spoke of Me- 
Donalu’s taking with him’ the bonds, the funds, or the proceeds of 
the bonds—that i is, have you a distinct recollection of the terms used 
upon that occasion ? 

A. I have not further than I have stated. 

Q. Was the conversation referred to in the last question a casual 
conversation occurring on the street, or in your office, or in Hovey’s 
office ? 

A. It was what you might term a casual conversation ; but whether 
it occurred on the streets or in one of the offices named, I am un- 
able to say. 

Q. Is there anything that refreshes your memory or enables you 
to recollect this conversation, anything special ? 

A. Nothing whatever. 
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Mr. Harris; I will read the question and answer in the cross- 
examination omitted by the other side: 


Q. In the suit referred to (Hovey and Dole against McDonald 
and White), in your last answer, did you know how and in what 
fund the money claimed by Hovey and Dole was brought into 
court? 

A. My recollection is that Mr. Riggs was receiver to the amount 
of about $50,000, and he was directed by order of court to invest 

that fund in U.S. bonds or District of Columbia bonds, and 
709 those are the bonds referred to in my answers to previous 
questions. 


Redirect: 


Q. Have you refreshed your recollection, before oe from 
the printed record in the case of Hovey and Dole vs. McDonald aud 
White, as to the date of Judge Wylie’s order and as to the date of 
the delivery of the bonds by George W. Riggs, receiver, to A. R. 
McDonald ? 

A. I have. 


Defendant rests. 


Mr. WHEELER: I offer in evidence the original agreement between 
Hovey and McDonald. 

Judge Cuoate: We object to that as not being proper in rebuttal 
and if it goes in it reopens the whole case again. We shall have 
evidence to offer in reply to that if it is admitted. 

The Rereree: What do you want it for? 

Mr. WHeecer: We allege in the complaint that a contract was 
made. ‘There isa copy of it that appears in the transcript of the 
record; but the technical point might be made that we have not 
proven it. 

Judge Cuoate: I certainly intend to raise that point. We at- 
tacked that judgment for various reasons. This is shifting the 
ground entirely, and we object to it. We come here prepared to sum 

up our case. 
710 Mr. Wueecer: There is in this transcript of the record a 
copy of this contract which we say binds them in this case. 
It is with our proof, but it may be that they will hold that that is 
not proof as against them. 

Judge CuHoate: Certainly; we have contended and shall contend 
that that judgment is no proof aguinst us. 

Mr. WHEELER: That is just the point; it may be only a technical 
question as to how far that agreement is proven. 

Judge Cuoate: Your honor will remember that this complaint 
is framed and that the case has been rested wholly upon the docu- 
ment now in evidence. 

The Rereree: The whole question before me has been the ques- 
tion of the purchase of these bonds pendente lite, and I do not think 
I would be justified in changing the whole front of the case and then 
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insist upon its being closed. It seemed to me to present a different 
case entirely. 

Mr. WHEELER: I don’t think it changes the case at all. 

The Rereree: It certainly does, because the case has been treated 
entirely on that theory. I do not mean to say that I would be 
justified in exciuding that evidence: but it changes the case and 
reopens it. 


Judge Cuoate: The amount of evidence that will be let in by that 


is very voluminous,as the theory of this being set up is the basis of 
this action. | 

711 Mr. WHEELER: We allege a contract and we proceed to 
prove it. 

The Rereree: But you come in at the close of the case and offer 
to prove it,and you introduce a document which changes the nature 
of the case to a very material extent. It.opens new issues of facts, 
and if you consider it material and you consider that the case ought 
to be tried upon that basis I shall allow it to be put in; but I shall 
not insist upon the close of the case. It opens the whole case from 
the beginning. 

Judge Cuoate: Of course, if they establish their judgment as 
binding against us, then there was proof of the existence of that 
agreement; that is in evidence already. 

Mr. WHEELER: I withdraw the paper. I made a calculation of 
the semi-annual interest from August 1, 1875, when the first amount 
was due, to February 1, 1885. 

Judge CHoate: We object to it as immaterial. 

The Rereree: I will take the computation. 

Judge CHoATE: We take an exception. 

Mr. WHEELER: $27,794.75, and the interest on those semi-annual 
instalments of interest up to January 1, 1880, at seven per cent., 
and from January 1, 1880, to date, at six per cent.; that amounts to 
$5,717.46. 

Judge CHoaTE: We make the same objection. 


712 Same ruling. Exception taken. 


Mr. WHEELER: I offer to prove by General Hovey that on the 
25th or 26th of June, 1875, Hovey informed George W. Riggs that 
an appeal had been taken from the order of June 24th, 1875, dis- 
missing the bill in the case of Hovey et al. vs. McDonald e¢ al. 


_ Objected to. Objection sustained. Exception taken. 


Mr. WHEELER: I also offer to prove by General Hovey that in 
March or April, 1876, immediately after the reversal by the general 
term of the decrees of June 24th and 28th, 1875, in the case of 
Hovey et al. vs. McDonald et al., Hovey called upon George W. Riggs 
to learn what disposition he had in fact made of the fund held by 
him as receiver; that Riggs informed General Hovey that he had 
delivered the bonds to McDonald in obedience of the order of the 
court; that since that time he had had nothing to do with the 
bonds, directly or indirectly, and had no recourse to or hold upon 
them. 
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Objected to. Objection sustained. Exception taken. 


Mr. WHEELER: I also notice that the stenographer in some in- 
stances in the minutes has not noted certain exceptions to the ruling. 
I suppose those can be inserted. 

The RerrRee: Any exceptions that do not appear upon the 
record you may take at any time hereafter. 


713 CHarces E. Hovey recalled for further examination by 
Mr. WHEELER: 


Q. Do you remember having a conversation with Gilbert Moyers 
soon after the decree nade by Judge Wylie ordering the receiver to 
deliver the funds to McDonald ? 

A. I have no recollection of any special conversation, but I have 
a general recollection that I talked with Movers about this suit— 
about the action of Hovey and Dole against McDonald and White— 
on various occasions, and in regard to the payment of the award 
under the order of the court I had conversations with him on that 
subject. 

Q. Did you, in any conversation held with him previous to the 
28th of June, 1876, tell him or in any way convey to him any idea 
that George W. Riggs had purchased the bonds? ) 

A. No; I had no knowledge that Riggs had purchased the bonds 
at that time nor prior to June 27th or 28th, 1878, and I did not tell 
him or anybody else anything about a purchase of bonds by Riggs, 
for | did not know of it. 

Q. Or by Riggs & Co.? 

A. Or by Riggs & Uo. 


Judge CHoaTE: We move to disiniss the complaint on behalf of 
the defendant Elliott, first, on the ground that no cause of action 
has been established against the defendant Elliott, and, secondly, on 
the ground that special defences have been set up in the answer 


which have been, upon all the testimony in the case, fully estab- 
lished. 


714. ~— ‘The referee states that inasmuch as that involves a decis- 
ion of the whole controversy it will be considered with the 
general consideration of the merits. 


Summing up. 


Mr. Setpen: I appear here to-day to — the concluding —_ 
ment in this case in favor of the defendant Elliott. I say, in the first 

place, that the decree passed by the general term of the supreme 

court of the District of Columbia on the 28th of June, 1875, was in 

every sense in which a fival decree is known a final decree; that 

the decree passed by the special term was a final decree, reviewable 

only in the general term of the court; that at the time of the pur- 

chase of the bonds by Riggs & Co. and also at the time of the de- 

livery of the bonds by Riggs, as receiver, to McDonald no appeal 

was pending from that decree and none was taken until the 2nd of » 
49—1588 
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July following, and, as was decided in 109 U.S., there was no super- 
cedeas of that decree. ; 

It is stated, however, that a decree which had formerly been passed 
in the same cause on the 24th of June, 1875, was then pending on 
appeal to the general term, and that therefore there was a lis pendens. 
It is further stated that the decree of the 28th of June, 1875, was 
merely amendatory of the decree of June 24th of the same year 
by adding to it a direction to the receiver to pay over the funds to Mc- 

Donald and White. It is singularto observe the infelicity with 
715 which a statement of facts by the Supreme Court of the United 

States in respect to that proposition has appeared in the report. 
The reporter in the syllabus of the case stated that the receiver was 
adjudged guilty of contempt, and that an order was issued for him 
to account. Mr. Justice Bradley, in delivering the opinion of the 
court, says that an appeal was entered in the case of Hovey and 
Dole against McDonald and White on the day the deeree was made, 
and that the attorney of McDonald and White appeared and gave 
Riggs verbal notice that an appeal had been taken. 

Now, if we come to examine these two decrees it is perfectly manifest 
that there was no amendment. They were distinct decrees; though, 
indeed, in part they were in substance identical. They were in form 
and in fact several, distinct, and entire. 

It is admitted that these two decrees were passed at the same term 
of court. You will find the admission on page 56 of the minutes. 
Every court has power to alter, amend, vacate, and set aside its 
decrees during the term. What is the effect of a second decree cov- 
ering the entire ground occupied by the previous decree and adding 
new directions to it? ‘There cannot be two appeals from two decrees 
rendered upon the same subject. The second, to have any effect at 
all, must supercede the first. That is the legal effect, and such is the 
direct point decided by the Supreme Court of the United States, as 

we understand it, in the case of Memphis vs. Brown, 4 Otto, 
716 «©6715. This was a proceeding to release the fruits of a judg- 

ment of the circuit court of the United States by way of 
mandamus: “ It appearing that the tax upon the personal and real 
property alone would not be sufficient to raise the required sum, a 
motion was made in the original suit by Brown for a further per- 
emptory mandamus requiring the city to include in the property to 
be taxed for his benefit the taxable merchant’s capital as returned 
and assessed for taxation for other purposes in the year 1875. This 
motion was granted March 2, 1876, and the judgment entered ac- 
cordingly. Afterwards, during the same term, May 20th, the city 
appeared and moved the court to set aside the order of March 2nd, 


but this motion was refused and that order re-entered as the final 


judgment of the court in the premises. A writ of error was sued 
out upon this last judgment and a supercedeas perfected by giving 
the required bond within sixty days thereafter.” 

Mr. Chief Justice Waite, in delivering his opinion, said : “ Under 
the ruling, Brockett vs. Brockett, 2 Howard, 241, the motion made 
during the term to set aside the judgment of March 2nd suspended 
the operation of that judgment so that it did not take final effect 


eal ae 


GEORGE ELLIOTT ET AL., &C, 


tor the purposes of a writ of error until May 20th, when the motion 
was disposed of. In addition to this the form of the entry of May 
20th is equivalent to setting aside the judgment of March 2nd and 
entering it anew as of that date. This the court had the right 

to do during the term and for the very purpose of giving it 
717 effect for a supercedeas.” 

Now, I suppose I need hardly say to your honor that the 
statements of fact occurring in an opinion of the judge, however 
elevated he may be by reason of his judicial learning, are not evi- 
dence against anybody interested in the true statements of facts, 
and it is perfectly apparent that this second decree was not a mere 
amendment of the first, but was a new decree to all intents and pur- 
poses, covering the entire ground pres) sc by the formed decree 
and not even expressing it In the same language. 

In the case of Hovey vs. McDonald, 109 U. S., 154, it is said 
that “on Monday, the 28th of June, 1875, the decree was amended 
by adding thereto the clause that the receiver appointed in this 
cause and in Phelps, assignee, vs. McDonald and White, No. 3910, be 
directed to pay the funds belonging to said cause to the said defend- 
ants, McDonald and White, or order, and thereon the said receiver 
shall be discharged ; and at the same time a decree was entered in 
the suit of Phelps, assignee, that the demurrer be sustained and the 
bill dismissed with costs ; and the same direction was given to the re- 
ceiver to deliver the funds to McDonald and White.” 

This does not agree with what the record shows, nor do the three 
statements following on the same page agree with the exact state 
of the facts: “Soon after the entry of the last decree and on the 

same day a copy of it was served on the receiver by the 
718 attorney of McDonald and White, and the fund in his hands, 

then consisting of District bonds, was demanded of him.” 
That is not true. It is stated by the plaintiff himself, General 
Hovey, that he did not know that the decree was passed until late 
in the afternoon of June 28, 1875. In the case of Teahon assignee, 
Mr. McPherson gave some information to the receiver; and then 
the opinion in the report goes on tosay: “ But before he delivered 
the bonds the attorney of Hovey and Dole appeared and gave him 
verbal notice that an appeal had been taken, and insisted that it was 
a supercedeas of the decree.” That is not true. Again: “ There- 
upon the receiver and the attorneys repaired to the court, and the 
receiver asked the judge what he should do, and wassimply told to 
obey the decree.” General Hovey concedes that he never repaired 
to the court, for he claims to have had no knowledge of the decree 
until about five or six o’clock in the afternoon. Further: “ The 
complainants’ attorney at the same time offering to furnish the se- 
curity named by the court on the appeal.” He never offered to 
furnish any security. He says he did not know anything about it. 
So I say this statement of facts contained here is not to be taken as 
evidence. If any man could say that a statement of facts contained 
in the opinion of a judge, however eminent for character and ju- 
dicial learning, is evidence, it is certainly not that kind of evidence 
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which cannot be refuted by the production of the record itself—the 

record upon which the judge relied for his statement of facts. 
719 Now, it seems to have been supposed by your honor (and 

upon this point I shall speak with some delicacy), because 
your honor has so expressed himself upon the motion to dismiss, 
that a purchaser may be bound on the reversal as purchaser 
pendente lite, though there be no appeal pending at the time 
of his purchase, and for that proposition many cases from Ken- 
tucky are relied upon, and very properly, for I think they sup- 
port the proposition. Those cases are also approved and followed 
in the case of Gillman et al. vs. Hamilton et al., 16 Illinois, 232, 233 ; 
but the doctrine as laid down in Kentucky, except as confirmed in 
a case from Indiana, is one which has not only been dirregarded in 
other States, but which, at this day, would be treated as perfectly 
monstrous. In a case from the former State, upon a bill of review 
filed nine years after the purchase, the conveyance being executed 
by the master to the defendant, the title of his vendee was set aside 
upon that bill of review, and that is the current of decision in the 
State of Kentucky. 

Now, your honor has referred to the case of Stackpole vs. Grove 

et al., where it was stated that, as an appeal was pending, the ap- 
ellate court had a right to determine whether a certain settlement 
had been validly made or not; but no man living ean put his finger 
upon any portion of that report which shows whether the settlement 
was made before or after the appeal to the House of Lords; and in 
the case of the heirs of Ludlow vs. Kidd’s executors, 3 Ohio, 458-9, 
the former case is expressly explained on the ground that in point 
of fact the settlement was made after the appeal had been 
720 ~— taken in the House of Lords, it being added that after a final 
decree the parties are not any longer in court and the doc- 

trine of lis pendens cannot apply. 

There are three other cases which were cited by your honor and 
which, if I may say so, with all due respect to your honor, have, in 
my judgment, no kind of application to the question. The first is 
the case of The United States vs. The Schooner Peggy, in the 1st of 
Cranch, 103, which arose under the articles of treaty between France 
and the United States providing for the mutual restoration of 7 
tured property belonging to either belligerent and not yet definitely 
condemned, and Judge Marshall placed his decision in that case 
upon the ground that, though the property had been condemned in 
the district court by tinal decree, it had not yet been condemned in 
the Supreme Court of the United States, and that a sense of fairness 
and liberality would require the court to give the most ample and 
beneficial construction to the language of ‘the treaty, and that case 
was the one which ruled and governed the case of Hill vs. Sherwood, 
33 California, 474, cited by your honor. That case was this and 
nothing else. It was a suit brought upon a covenant to refund the 
consideration money named in the deed in case the title should not 
be confirmed by the courts of the United States before which it was 
pending upon the final adjudication of the suit. There the ques- 
tion arose upon the statute of limitations, and it was held that the 
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limitation ran, not from the date of the decree of the United 
721 States district court declaring the title invalid, but from the 

expiration of five years thereafter, the period allowed for an 
appeal to the Supreme Court of the United States, because, until 
such later period, there was no final adjudication within the mean- 
ing of the covenant. 

The case in Connecticut which was cited by your honor—Norton 
vs. Birge, 35 Conn., 261—has less application. There had been cer- 
tain attachments of lands. Those attachments, under the local laws 
of the State, might be made the basis of proceedings in insolvency, 
and wien those proceedings were commeuced the attachments would 
be dissolved at once. Proceedings in bankruptcy were my under 
those attachments. The attachments were dissolved and a trustee 
in insolvency was appointed, who filed a bill in equity, and, after 
filing of that bill in equity, N. became the mortgagee of the prop- 
erty with knowledge that the attachments had been dissolved, but 
without any kind of inquiry as to whether the proceedings in 
bankruptcy had been instituted or not. So, of course, he was bound 
as a mortgagee taking title after a bill filed by the trustee. That 
is a case which has no application, I think, to the present. 

Now, the doctrine of lis pendens, whether originating with Lord 
Bacon or not, has always been much taken from the 12th of Lord 
Bacon’s ordinances in chancery, which provides that when one comes 
in pendente lite he is bound by the decree; but the same ordinance 

provides that if there be any intermission of the suit the court 
722 is to give order upon the special matter according to justice. 
Bacon’s L. Tr., 282, second Lond. ed. 
Secombe vs. Steele, 20 Howard U.S., 105. 


This ordinance and its expressions import suit actually com- 
menced, by which we mean that process must have been served or 
publication made under the bill. The purchaser is entitled to look 
at the state of affairs which existed at the time he made his pur- 
chase. There can be no filing of a bill nune pro tune so as to affect 
the right of tiie purchaser, as was decided by the supreme court of 
this State in the case of— 

Weeks vs. Tomes, 16 Hun., 349. 
Same case, 76 N. Y., 601. 


The Supreme Court of the United States has said that an amended 


bill cannot affect a purchaser before it is served. 
Miller vs. Sherry, 2nd Wallace, 250, ’1. 


And, though the Kentucky case, nine vears after a purchase by 
innocent people from a purchaser holding a conveyance under a 
decree, declared that their title could be set aside on bill of review, 
the Supreme Court of the United States has decided that there can- 
not be a lis pendens before a bill of review is filed. (7 Wallace, 181.) 

In that case (it is the case of Lee County vs. Rogers, 7 Wallace, 
181) it is said: “ Besides one suit terminating in 1857 and another 
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in 1858, a bill of review of the latter had been filed in 1860.” 
723 In respect to this suit Mr. Justice Nelson used the following 

language: “There were three distinct and independent suits, 
with an interval of one year between the first and second and of two 
years between the second and third. The doctrine of lis pendens, 
therefore, has no application to the case.” 

The Rereree: That was filed in 1860, and the other suits, you 
say, were determined in 1857 and 1858? 

Mr. Seipen: Yes, sir; and the purchase was intermediate. Now, 
the same principle—contrary to the decisions of Kentucky—that an 
amended bill cannot act as a lis pendens nor a bill of review before 
it is filed is laid down in the eases of Turner vs. Crebill et a/., 1 
Ohio, 372, and Heirs of Ludlow vs. Kidd’s Executors, 3 Ohio, 541. 
Therefore vou cannot file an amended bill or bill of review to act 
as lis pendens against a prior purchaser. 

Lord Lyndhurst, in Kinsman vs. Kinsman, 1 Russ. & M., 622, 
said: “It would be an abuse of the plain meaning of the term lis 
pendens to apply it to a case where a supplemental bill had been filed 
after the sale had actually taken place.” 

In Herington vs. McCollum, 73 Illinois, 478-483, it is stated that 
lis pendens cannot be created by the reinstatement of a suit when 
the sale is made while the dismissal continues. The reasoning in 
all isthe same. The purchaser, whether affected by the theory of 

notice or by the necessity of maintaining the due administra- 
724 tion of justice, if affected at all, must be affected by the facts 

of which he could have been conscious, and no- by such 
as could be made to appear only by the progress of future events. 
So, upon the dismissal of a bill there is no /is pendens until appeal, 
because the parties are all out of court during that time. That 
proposition is decided in— 

Eldridge vs. Walker et al., 80 Illinois, 273. 

Heirs of Ludlow vs. Kidd’s Executors, 3 Ohio, 549. 

Fox vs. Reeder, 28 Ohio, 184. 

McCormack ef al. vs. MeClue, 6 Blatchford, Ind., 466. 


After there is a final decree rendered by a court of competent juris- 
diction must the world wait to ascertain whether an appeal is likely 
to be taken in fact? 

" The Rereree: It does not apply to negotiable paper. 

Mr. Se_pen: Does it apply to anything? Is the world bound to 
wait to see whether an appeal is to be taken? Must a man of in- 
dustry stand still to see whether in the course of five years an appeal 
shall be taken? If there be coverture, minority, or anything else in 
the way of impediment is a man bound to wait to ascertain whether 
an appeal is to be taken during a lapse of many years? And if it 
is finally taken, will it operate as lis pendens to a purchase made five 
or ten or perhaps fifteen years before? But it may be said that a 
reasonable period is to be allowed. What is a reasonable period 

has already been ascertained by statutory enactment or by 
725 the rules of court, otherwise the question of lis pendens must 
depend in every case upon the particular circumstances oper- 
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ating upon those who are entitled to the right of appeal—circum- 
stances which can only be known by those who are immediately 
affected by it. So much, then, for the doctrine of lis pendens in gen- 
eral az applicable to an appeal and the state of affairs existing at 
the time the purchaser takes title. 

Well, it may be said, however, that if the purchaser, immediately 
after the decree, can acquire possession of the property, and before 
un opportunity is given for an appeal, great injustice may often be 
done to the party appealing. That is true. But I repeat what is 
said bv the Supreme Court of the United States in the case of The 
County of Warren vs. Marcy, 7 Otto, 108, and Hovey vs. McDonald, 
109 U.S., 161, 162, that if injustice might always be done, the court 
might always take the property under its control and preserve the 
rights of the parties until a bond could be taken; and if they did 
not, this loss and injury would not be any worse against the plain- 
tiff in this suit than it would be against an innocent purchaser. If 
it isa hardship upon the one it is equally so upon the other. So 
much for the general idea of lis pendens. 

Now we say that lis pendens has uo applieation to commercial 
paper. The doctrine of lis pendens itself originates and is founded 
upon convenience and upon the necessities of business; but the pres- 
ervation of the rights of bona fide holders of commercial paper is 

equally a necessity. If you would do the greatest injury pos- 
726 sible to commerce it would be to fetter, by constructive notice 

of suits, the transfer of commercial paper. It cannot be 
done as to the ordinary commodities of life. It cannot be done 
as to money. It cannot be done as to grain, or cattle, or lard, or 
calico, or in regard to anything that enters into general trade or 
commerce. Your honor has already cited the case of Leitch vs. 
Wells, 48 N. Y., 585, and the very pertinent and instructive case of 
Warren County vs. Marey,7 Otto, 105. We will cite in addition the 
cases of— 

County of Cass vs. Gillette, 10 Otto, 593, and 

1 Daniel on Neg. Inst., see. 800, 3rd edition. 


The bonds in question were issued by the District of Columbia in 
pursuance of the acts of Congress of June 20, 1874, of February 20, 
1875, and of March 3,1875. The first act provided that they should 
be registered both by the District authorities and the Treasurer of 
the United States, and the Secretary of the Treasury or the Treas- 
ury Department has prescribed rules for their registration. Upon 
the back of the bond, not upon the body of the bond; by the offi- 
cers of the Treasury Department, not by the obligor, are certain 
rules and instructions as to the method and form of transfer. 

At the December term of 1858 difficulty was made in the Supreme 
Court of the United States in the case of Combes vs. Hodge, 21 How- 
ard, 397, where the certificates imported on their face to be transfer- 

able to the payee or his legal attorney or representative upon 
727 ‘the books of the stock commission only (I use the exact lan- 
guage), and there was no evidence that any other form of 
transfer had ever been recognized by the Treasury Department. 
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There was no evidence that the holder of the bonds had ever given any 
consideration for them, and they had been fraudulently disposed of 
by the agent of the payee, to whom they had been endorsed. Under 
those circumstances the Supreme Court said that they were not 'ne- 
gotiable, but permitted the holder to go to the court below upon the 
reversal of the decree to show that he had given value for them and 
had taken them bona fide, and, as he was unable to make the proper 
proof, the title was afterwards declared to be invalid. 

That case, however, was distinguished from the case of Baldwin 
vs. Ely, in 9 Howard, 599, 600, which was decided in the December 
term of 1850, where the certificates were payable to the payee, his 
legal representatives or assigns, and where the payee’s endorsement 
in blank had always been recognized by the Treasurer as a valid 
mode of transfer. 

At the time the case in the 21st Howard was decided, as your 
honor is well aware, even in the Supreme Court of the United States 
tle precise character of negotiable—when sealed—instruments had 
not been fully determined, but rested much upon theory and the 
distinction drawn bet-een instruments under seal and instruments 
not under seal. Now, bonds pass freely without and seal, and the 

rule now prevailing is that, though a bond be transferable 
728 only upon the books of the company, the provision for reg- 

istry in the payment of the bond, the transfer on the books, 
is not exclusive of the ordinary method of transfer, but the bond 
may be transferred in blank and passed from hand to hand just as 
if no such instructions were put upon the bond. 

2nd Daniel Negotiable Instruments, sec. 1501 B., 3 ed. 


The reason is that the form of transfer is put there for the conven- 
ience of the obligor in order that he may know with whom he 
deals; but as between the parties the bonds are negotiable without 
any such mode of transfer. 

Now, in the case of Bank vs. Lanier, 11 Wallace, 377, the court 
said that certificates of stock ina national bank, though not in form 
or character negotiable paper, approximate to it as nearly as practi- 
cable and when transferable only on the books of the bank, yet as 
between the parties to the sale it is enough that the certificate is de- 
livered with authority to the purchaser or any one he may name to 
transfer it on the books of the company and the price is paid. 

Johuston vs. Laflin, 18 Otto, 802-"4. 


I will read to your honor what the court says: 

“ Purchasers and creditors, in the absence of other knowledge, are 
ouly bound to look to the books of registry of the bank; but as be- 
tween the parties to a sale, it is enough that the certificate is deliv- 
ered with authority to the purchaser or any one he may name to 

transfer it on the books of the company and the price is paid.” 
729 Now, I will read the instructions given upon this bond 

from the endorsement on the back of it. I shall not now 
read the formal part, but will only read the body of it: 


“ For value received I, , assign unto the within 
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registered bond of the District of Columbia, and hereby authorize 
the transfer thereof on the books in the office of the Register of the 
United States Treasury.” * * * 

“ Personally appeared before me the above-named assignor, known 
or proved to me to be the — payee of the within bond, and signed 
the above transfer, acknowledging the same to be his act or deed. 

“ Witness my hand, official designation, and seal. 

- “H. McINTYRE, 
“Acting Chief Loan Division.” 


“ Note.—The execution and acknowledgment of the above assign- 
ment, when not made at the U. S. Treasury Department, must be 
before a U.S. judge, U.S. district attorney, clerk of a U.S. court, 
collector of customs, collector or assessor of internal revenue, U. S. 
treasurer or assistant treasurer, or the president or cashier of a na- 
tional bank, or, if in a foreign country, before a U.S. minister or 
consul or any officer of the United States Treasury. In all cases the 
officer must add his official designation, residence, and seal, if he has 

one. When the assignment is made by a corporation it must 
730 be named as the assignor ; when by a guardian, trustee, ex- 

ecutor, administrator, and officer of a corporation, or any one 
in a representative capacity, proof of his authority to act must be 
produced to the officer before whom the assignment is made, and 
must accompany the bond. Assignors must be identified as known 
and responsible persons, to the satisfaction of the officer.” 


Now, I say the bond purchased in this case was acknowledged 
before the proper public officer, the acting chief of the loan division. 
That the officer did his duty would, as a matter of law, be presumed, 
in the absence of all evidence to the contrary. If there is anything 
established by the proof in this case,in my Judgment it is this, that 
these 3.65 District of Columbia registered bonds were endorsed in 
blank by Mr. Riggs, the receiver, and handed into the manual pos- 
session of McDonald, after they had been acknowledged by the 
receiver before the acting register of the Treasury Department, and 
by McDonald in that form sold and delivered, for value, to Riggs & 
Co. If there are any matters of fact that are, in my Judgment, estab- 
lished beyond dispute and contradiction in this case these are the 
facts established, so that every requisite and every form required for 
the transfer, as prescribed by the Treasury Department, has been 
observed in the transfer of these bonds. So much as to the form of 
the transfer. 

Now as to the character of the bond itself: 

731 “The District of Columbia is indebted unto George W. 

Riggs, receiver, or assigns in the sum of five thousand dollars, 
payable August 1, 1924, with interest from the Ist day of February, 
1875, inclusive, at the rate of three sixty-five hundredths per cent. 
per annum, payable on the Ist day of February and August in each 
year at the Treasury of the United States. This bond is authorized 
by an act of Congress approved June 20, 1874, amended by an act 
approved February 20, 1875, by which the faith of the United States 

50—1588 
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is hereby pledged that the United States will, by proper proportional 
appropriation, as contemplated in this act, and by causing to be levied 
upon the property within said District such tax as will do so, pro- 
vide the revenue necessary to pay the interest on said bonds as the 
same may become due and payable, and create a sinking fund for 
the payment of the principal thereof at maturity.” It is signed by 
the commissioners of the sinking fund, by the register, by the comp- 
troller of the District of Columbia, and it is “ registered in the office 
of the Register of the United States Treasury in accordance with the 
acts of Congress of June 20, 1874, and February 20, 1875.” 

In determining whether an instrument. be negotiable or not no 
precise form of words, as observed by your honor, is now required. 
The intention of the parties that the paper shall circulate from hand 
to hand as negotiable paper controls, and your honor will find as a 

inatter of fact that these bond- were payable to the receiver 
732 ~—or his assigns, and if the word “assigns” renders the paper 

negotiable it is useless for me to pursue the inquiry whether 
these bonds were negotiable or not. If the bonds be negotiable 
instruments the title of Riggs & Co. to these bonds cannot be af- 
fected by the /is pendens as such, and if there be no lis pendens then 
the claim and title of the plaintiffs in this case are not made out at all, 
because they have offered no proof other than the decree, which seeks 
to affect us as purchasers pendente lite. 

But suppose that all these positions are wrong. It may be said that, 
though Mr. Elliott !s not bound by reason of the lis pendens in a tech- 
nical sense, he may be bound by reason of notice of an adverse title 
to these bonds. If that be so, the title of Riggs & Co. as purchaser 
must be affected, if at all, not by reason of the existence of the lis 
pendens, but by reason of the notice of the adverse interests of the 
plaintiffs, acquired by means of this lis pendens; for when notice of 
a fact becomes a source of liability, it can matter not, in legal reason- 
ing, whether it be acquired by matter of record or not. This is the 
principal laid down by Lord Cranworth in the case of Bellamy vs. 
Sabine, 1 DeG. & J., 578, 579, 580, decided in 1857. “ Notice of the 
equitable claim insisted on by the plaintiff would prevent them (the 
defendants) from setting up a legal title against that claim; and 
whether the notice came to them by means of their being made 

aware that a suit was pending in which the right ap- 
733 peared or by any other means would be immaterial. But in 
such a case the legal title would be affected, not by reason of : 
there being a lis pendens, but by reason of the mortagees having 
notice of a claim appearing in the dis pendens. And here there is no 
suggestion that there is any such knowledge.” This case, which 
marks, In some degree, an epoch in the true theory of lis pendens, : 
has been followed in our country in the cases of— 
Dorey’s Appeal, 97 Pa., 160. 
Haughwout et al. vs. Murphy, 22 N. J. Eq. 7, 545. 
Gardner vs. Peckham, 13 R. I., 104. 


[ say, therefore, that where actual notice becomes the ground and 
source of liability it can matter not whether that notice be acquired 
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by lis pendens or by matter in pais, and it is therefore immaterial to 
inquire. 

Now, what is the character of the notice that is sufficient to charge 
the holder of commercial paper with liabilitv? It is stated in the 
lust edition of Daniel’s Negotiable Instruments, sec. 775, 3rd edition, 
that “it is now agreed by judges as well as businéss men that as to 
negotiable paper the bona fides of the transaction should be the de- 
cisive test of the holder’s rights.” * 

There is also the famous opinion by Lord Denman, announced in 
the case of Goodinan vs Harvey, 4 Ad. & Al., 870, 31 Eng. Com. L., 

212, namely, that “ gross negligence may be evidence of mala 
734 ~—sfides, but it is not the same thing;” that where the holder 

takes the paper without fraud his title cannot be dis- 
puted. Nowhere in the world has that doctrine been more fully 
asserted than in the Supreme Court of the United States, whose laws 
and decisions in all Federal courts, with reference to commercial 
paper, must be considered as conclusive. 
In the case of Murray vs. Lardner, 2 Wallace, 121, it is stated that 
suspicion of defective title or the knowledge of circumstances which 
excite such suspicion in the mind of a prudent man or gross negli- 
gence on the part of the taker at the time of the transfer will not 
defeat his title. That result can be produced only by bad faith on 
his part. The burden of proof lies on the person who assails the 
right claimed by the party in possession. Such is the settled law 
of this court, and we feel no disposition to depart from it. The rule 
may perhaps be said to resolve itself into a question of honesty or 
dishonesty, for guilty knowledge and wilful ignorance alike involve 
the result of bad faith. They are the same in effect. Where there 
is no fraud there can be no question.” 

In the case of Brown vs. Spofford, 5 Otto, 478, Mr. Justice Clifford 
says: “ Promissory notes payable to order may be transferred by en- 
dorsement or wh-n endorsed in blank or made payable to bearer 
they are transferable by mere delivery, and the possession of such 

an instrument endorsed in blank or made payable to bearer 
735 is prima facie evidence that the holder is the proper owner 

and lawful possessor of the same, and nothing short of fraud— 
not even gross negligence, if unattended with mala fides—is suffi- 
cient to overcome the effect of that evidence or to invalidate the 
title of the holder supported by that evidence.” 

Was it inconsistent with moral integrity or with innocence of in- 
tention on the part of Riggs & Co. to buy these bonds? Was it 
fraud on their part to buy these bonds? They knew that a court of 
competent jurisdiction had ordered their surrender to McDonald as 
the proper person to receive them. The faith and credit due to ju- 
dicial proceedings demanded that the bonds should be surrendered 
to McDonslad, and it was not for Riggs & Co. to question the ro- 
priety or the right of the court to so determine this matter. This 
is a presumption which not only acts upon individuals, but con- 
tinues and goes up with the record of the appellate court. 

Under a consent decree passed in the case of Hovey and Dole 
against McDonald and White on the 16th day of February, 1875, 
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one-half of $197,000 and upwards in gold had been turned over to 
McDonald as the proper amount of expenses incurred by him in the 
prosecution of this claim. Was it a fraud on the part of Riggs or of 
Riggs & Co. to suppose that the court had improperly decided that 
Mr. Hovey and Mr. Dole were not entitled to one-half of the residue 
for what they had done during some portion of three months? Did 
it invoive moral turpitude on their part to suppose so’? 
736 Mr. Riggs, the receiver, was the head of the firm of Riggs 
& Co. As the receiver of the court, to use the language em- 
ployed in Daniel’s Chancery Practice, he was entitled at all times to 
solicit the advice and protection of the court and to receive the ad- 
vice and direction of the court. That he sought in person, and he 
was in person directed to surrender these bonds in obedience to the 
decree, and, as has been determined, it was his duty to do so. Did 
honesty, did moral integrity, demand that Riggs & Co., under those 
circumstances, should decline to respect the order of the court in 
preference to the pretensions set up by Hovey and Dole, or be guilty 
of mala fides? The order by which this receiver was appointed di- 
rected him to hold the fund, subject to the further order of the court, 
in the following words: “And the suid George W. Riggs shall hold the 
said half of the said award subject to the claims, liens, and rights of 
the said Charles E. Hovey and William P. Dole and of the plaintiff 
in this cause, to be determined by the further decree of this court 
in this cause and in the cause of the said Hovey and Dole herein- 
before mentioned.” — 

Your honor well knows that the appointment of a receiver is an 
injunction, and ap injunction which not only puts a stop upon the 
fund, but which changes its custody and possession, and it is de- 
clared in the Supreme Court of the United States to be an equitable 

execution. Were the firm of Riggs & Co., notwithstanding 
737 ~~‘ the decision of Judge Wylie, bound to treat this injunction 

and equitable execution created by the receivership as still in 
force and operation, after the final decree, by refusing to deal with 
McDonald in respect to the bonds ? 

In 1833 Lord Brougham, in refusing to suspend proceedings under 
a decree in the court below, upon appeal to the House of Lords, in 
the case of Walburn vs. Ingilby, 1 MylIne and Keene, 84, used this 
language: “It would be all which the party opposing had con- 
tended for. It would give him the very stop on the fund for which 
he had in vain been struggling and expose his adversary to the de- 
lay against which he had successfully striven. It would bea re- 
versal of the decision under the form of staying execution.” 

Would not Riggs & Co. have in effect reversed the decision of the 
court by declining to take these bonds? Were all mankind to re- 
fuse to deal in these securities because possibly an appeal might be 
taken? If there is any case which goes to that extent I have only 
to say that it has escaped my observation, and I have looked into 
the subject very carefully. 

The conduct of Riggs & Co. in purchasing these bonds, however 
unfortunate and however inconvenient the circumstances that arise 
from their doing so, can in no sense be traced to fraud. Fraud can- 
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not be yy toe to them in any sense which comes within the defi- 
nitions I have read, so that, abandoning the question of lis pendens 

and abandoning the question of legal evidence of title to these 
738 bonds, because that is shown only by the decrees, we are to be 

affected with notice acquired, if at all, through the lis pendens, 
but that is not that character of notice which upon the authorities 
is sufficient. That the purchase was in good faith, without any 
hostile or injurious intent on the part of the defendant towards the 
complainants in this case, and that the bonds were bought at a fair 
market value, without any notice of any appeal either on the 24th 
of June, 1875, or on the 28th of June, is, I think, abundantly estab- 
lished and shown by the evidence in the case. I have stated that 
the plaintiffs rely upon the decree of April 17, 1878. Thev have 
offered no proof of their right or claim upon these boids, as affect- 
ing this defendant, except by the production of the decree. 

Now, wherever the decree of a court of justice comes into question, 
directly or collaterally, it has always been within the power of the 
court that considers the question to determine the jurisdiction of the 
tribunal that originally rendered the decision. As is said by the 
Supreme Court of the United States in Cooper vs. Reynolds, “ The 


* power to render the decree or judgment which the court may under- 


take to make in the particular cause depends upon the, nature and 
extent of the authority vested in it by law in regard to the subject- 
matter of the cause.” And in the case of Windsor vs. McVeigh, 3 
Otto, 282, they say: “Though the court may possess jurisdiction of 

a cause, of the subject-matter, and of the parties, it is still 
739 limited in its modes of procedure and in the extent and 

character of its judgment.” And the general doctrine that 
where a court has jurisdiction of the subject-matter and of the 
parties it may proceed to determine every question in the case and 
its judgment will be erroneous, but not void, is limited by many 
qualifications in this decision. And the supreme court in the case 
of Ex parte Reed, 10 Otto, 23, said: “ We do not overlook the point 
that there must be jurisdiction to give the judgment rendered, as 
well as to hear and determine the cause. If a magistrate having 
authority to fine for assault and battery should sentence the offender 
to be imprisoned in the penitentiary or to suffer the punishment 
yrescribed for homicide, his judgment would beas much a nul-ity as 
if the preliminary jurisdiction to hear and determine had not ex- 
isted. Every act of a court beyond its jurisdiction is void.” 

Now, it appears in the record of the case of Hovey and Dole 
against McDonald and White that on May 5, 1876, the plaintiffs in 
that case had moved that the defendants, McDonald and White, be 
required to restore the fund to the custody of the court. This mo- 
tion was granted by the general term, to which it had been referred 
by consent, on June 19, 1877. On the 14th of Sentem ber, 1877, 
a motion was made by the plaintiffs against the defendants in that 
case to show cause why the laiter should not be punished for con- 
tempt in disobeying the order last mentioned, and on December 
8th, 1877, the order of June 19, 1877, was made absvlute and 
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740 the defendants were adjudged to be in contempt, and their 
answer was ordered to be stricken out, unless the order of 
June 19, 1277, should be complied with. The plaintiffs, on Decem- 
ber 27, 1877, moved the court for expurgation of the answer. Upon 
that motion this order was made: “The motion for a rule on the 
defendants to show cause why their answer should not be stricken 
out came on this 29th day of December, 1877, to be heard before the 
court, and was argued by Thomas J. Durant for complainants, no 
counsel appearing for defendants. Whereupon, and upon considera- 
tion thereof, it appearing to the court that the order of this court of 
8th December was served upon William A. Cook, one of the solic- 
itors for defendants, on the 17th day of December, 1877; that more 
than six days has elapsed since the said notices were served, and 
that the defendants have. not complied with the order of this court 
afuresaid of the 8th day of December, 1877, and have not as therein 
commanded restored to and deposited in the registry of this court 
the sum of $49,297.50 in gold, it is therefore ordered, adjudged, 
and decreed that the answer filed in this cause by the defendants, 
Augustine R. McDonald and William White, be stricken out aad 
removed from the files of the court, and that this cause do proceed 
as if no answer herein had been interposed.” 
Now, the decree under which the plaintiffs in this cause claim is 
preceded by the decree of February 12, 1878, which says: “ The 
answer of defendants having been removed from the files for 
741 ~= their contempt in refusing to obey the order of the court in 
depositing in the registry the sum of $49,297.50, it is now or- 
dered, adjudged, and decreed that the bill be taken pro confesso 
against them, and this order is made independently of the question 
whether William A. Cook has appeared at any time as solicitor in 
this case.” 18758 
And on the 17th of April, 1877, was passed the deeree under which 
the plaintiffs claim in this court and part of which is as follows : 
“This cause came to be heard at the April term, on this 17th day of 
April, 1878, and it appearing that at the preceding January term, 
on the llth day of February, 1878, it was ordered, adjudged, and 
decreed that complainant’s bill be taken pro confesso against the de- 
fendants; and it further appearing that the said defendants are still 
in contempt of the order of the court of the 19th day of June, 1877, 
and of 8th December, 1877, directing them to restore to the reg- 
istry of the court the sum of $49,297.50 in gold, and have refused 
aud neglected and are still refusing and neglecting to obey the said 
orders.” That is the claim under which they come into this court. 
Had the supreme court of the District of Columbia jurisdiction to 
strike out a defendant’s answer and remove it from the files and 
render a decree pro confesso against him as a punishment for con- 
tempt? 
The 17th section of the judiciary act of 1789 gave to all the courts 
of the United States power to punish by fine and imprison- 
742 = ment, at their discretion, all contempts of their authority in 
anv cause or hearing before them. The extensive power de- 
clared by that act, but which is supposed to have been inherent in 
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the courts of justice of the United States, was qualified, limited, and 
defined by the act of March 2, 1831, which provides “that the 
power of the several courts of the United States to issue attachments 
and inflict summary punishinents for contempts of court shall not 
be construed to extend to any cases except the misbebavior of any 
person or persons in the presence of the said court or so near thereto 
as to obstruct the administration of justice, the misbehavior of any 
of the officers of the said court in'their official transactions, and the 
disobedience or resistance by any officer of the said court, party, 
juror, witnesses, or any other person or persons to any lawful writ, 
process, order, rule, decree, or command of the said courts.” 

This last enactment was criticised by Chancellor Kent in the first 
volume of his commentary, page 300, note d, where he says: “The 
act of Congress, however, reaches and prohibits all interference by 
attachment and summary punishment for contempt committed out 
of the presence of the court by libels upon the court and the parties 
and pending causes; and it is a very considerable, if not injadicious, 
abridgment of the immemoriably exercised discretion of the court 
in respect to contempts.” 

Your honor will see, therefore, that the act of 1831 specially 

743 ~~ defines the cases to which the exercise of summary punish- 
ment by the court for coutempts shall extend ; and the Su- 
preme Court, in the case of Ex parte Robinson, 19 Wallace, 510, 11, 
and 712, say: “The power to punish for contempts is inherent in 
all courts. Its existence is essential to the preservation of order in 
judicial proceedings and to the enforcement of judgments, orders, 
and writs of the court, and, consequently, to the due administration 
of justice. The moment the courts of the United States were called 
into existence and invested with jurisdiction over any subject they 
became possessed of this power; but the power has been limited 
and defined by the act of Congress of March 2, 1831. The act in 
terms applies to all courts; whether it can be held to limit the au- 
thority of the Supreme Court, which derives its existence and powers 
from the Constitution, may, perhaps, be a matter of doubt; but that 
it applies to the circuit and district courts there can be no question. 
These courts were created by act of Congress; their powers and 
duties depend upon the act calling tiem into existence or subse- 
quent acts extending or limiting their jurisdiction. The act of 1831 
is therefore to them the law specifying the cases in which summary 
punishment for contempts may be inflicted. It limits the power of 
these courts in this respect to three classes of cases: First, where 
there has been misbehavior of a person in the presence of the courts 
or so near as to obstruct the administration of justice ; second, where 
there has been misbehavior of any officer of the courts in his 

744 _~— official transactions; and, third, where there bas been disobe- 
dience or resistance by any officer, party, Juror, witness, or 

other person to any lawful writ, process, order, rule, decree, or com- 
mand of the courts. As thus seen, the power of these courts in the 
punishments of contempts can only be exercised to insure order and 
decorum in their presence, to secure faithfulness on the part of their 
officers in their official transactions, and to enforce obedience to 
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their lawful orders, judgments, and processes.” So much for the act 
of 1831. 

In the same case at page 512 the court says: “ The law happily 
prescribes the punishment which the court can impose for con- 
tempts. The 17th section of the judiciary act of 1789 declares that 
the court shall have power to punish contempts of their authority 
in any cause or hearing before them by fine or imprisonment at 
their discretion. The enactment is a limitation upon the manner 
in which the power shall be exercised, and must be held to be a ne- 
gation of all other modes of punishment.” 

In that case, for disobedience of the court, an attorney was dis- 
barred, and, upon appeal, the court held that the order was un- 
authorized and void, because by the 17th section of the judiciary 
act of 1789 the mode in which punishment should be made had 
been prescribed ; but these enactments are now contained in section 

725 of the Revised Statutes of the United States, with this 
745 qualification: that whereas the classes of cases referred to in 

the act of 1831 were clas-es of cases which were not to be 
punished in a summary manner, section 725 of Rev. Stat. U.S. ap- 
plies to all kinds of punishment, whether summary or not, by omit- 
ting the word “ summary.” 

The orders of the supreme court of the District of Columbia to 
strike out the answer of McDonald and render a decree pro confesso 
against him for contempt, and ultimately for a decreé against him for 
pecuniary damages, upon the same basis, was a judicial wrong, and 
no man upon earth could call it an adjudication upon the merits. 
No man upon earth would say that under those statutes any court 
of the United States had the right to inflict that kind of punish- 
ment for contempt. 

The Rereree: Therefore you argue that there is no final judg- 
ment in this matter? 

Mr. SeLpEN: There isno judgment whatever. Your honor must 
recall with some distinctness the decree that was rendered by 
Underwood in the case of McVeigh vs. The United States, when the 
property of McVeigh was libelled in Alexandria. When that judge 
ordered the answer of McVeigh to be stricken from the files and a 
decree pro confesso to be rendered against him as a punishment, be- 
cause it appeared that he was a resident of Richmond, Virginia, and 
when his property was confiscated under those circumstances, the 
Supreme Court of the United States declared the judgment to be a 
nullity, and used this language: “ The order in effect denied the re- 

spondent a hearing.” It is alleged that he was in a position 
746 = of an alien enemy, and hence could have no locus standi in 

that forum. If assailed there he could defend there. The 
liability and the right are inseparable. A different result would be 
a blot upon our jurisprudence and civilization. We cannot hesitate 
or doubt on the subject. It would be contrary to the first principles 
of social compact, of the mght administration of justice.” Whether 
the legal status of the plaintiff in error was or was not that of an 
alieu enemy is a point not necessary to be considered, because, apart 
from the views we have expressed, conceding the fact to be so, the con- 
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ot sequences assumed would by no means follow. Whatever may be the 
extent of the disabilities of an alien enemy to sue in the courts of a 
y : hostile country, it is clear that he is liable to be sued, and this carries 
4 : with it the right to use all the means and appliances of defence. In 
t | Bacon’s Abridgment it is said: “ For, as an alien may be sued by 
¥ law and may have process to og the appearance of his witnesses, 
A so he may have the benefit of a discovery.’ : 
. This answer had been regularly filed, with the leave of the court. 
wi Its sufficiency in form and its sufficiency in substance, perhaps, 
had been admitted by the replication. The chancery practice as it 
exists in the District of Columbia is the chancery practice, as mod- 
ified by some statutes, as administered in the circuit courts of the 
United States, which again is the chancery practice which is known 


in the administration of justice in that country from which 
747 we have derived all our knowledge of chancery practice. 

Though a defendant be in contempt, he may still pursue any 
regular mode of defending his suit that he thinks fit He may 
amend his bill if he has an opportunity; he may have the process 
which is necessary for tne prosecution of his suit, and he may appeal 
. to the highest court, and whether defendant or not he may appear 
and resist proceedings against him. A party in contempt is still 
entitled to resist proceedings brought against him. 

King vs. Bryant, 3 Mylne & K., 195, ’6. 

Wilson vs. Bates, 3 M. & K., 197-204. 

Ricketts vs. Mornington, 7 M. & K., 200, 10 Condensed Eng- 

lish Chancery. 
Morrison vs. Morrison, 4 Harl., 594. 


It is laid down in the Ist Daniesl Chancery Practice, 505, note 2, 
and on page 507 5th American edition, that a person in contempt 
as plaintiff may amend or have any process for the prosecution of 
his suit and the defendant may pursue any measures necessary for 
his defence. To strike out his answer for contempt and to render a 
decree against him is a punishment; it is not an adjudication. 

Another point which I may mention briefly before I close is this: 
It is apparent that the decree in this cause was not made upon the 
merits of the action, but was rendered by default, so that it cannot be 

considered as being res adjudicata or a bar to the merits in 
748 any action brought upon that decree or in any proceeding in 

which it is subjected coilaterally to review; and I cite in sup- 
port of my proposition— 

Walden et al. vs. Bodley et al., 14 Peters, 161. 

Hughes vs. The United States, 4 Wallace, 237. 

Ist Greenleaf on Evidence, section 530. 
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In the case of Hughes vs. The United States, 4 Wallace, 237, there 
were two several suits; one an action of ejectment against the party 
who was at the time in the occupation of the lands, and the second 
a petitory action, having for its object the vacation of a patent, the 
annulment of the first judginent then pending on anges the 
ee of damages and obtaining an injunction. The petition 
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was dismissed for want of jurisdiction and the absence of proper 
parties, so far as it related to the special relief sought by this suit, 
the vacation and surrender of the patent, and it was dismissed gen- 
erally on the ground that it was defective, uncertain, and insufh- 
cient in the statement of the cause of action. 

Mr. Justice Field, in delivering the opinion of the court, said: “It 
requires no argument to show that judgments like these are no bar 
to the present suit. In order that a judgment may constitute a bar 
to another suit it must be rendered in a proceeding between the 
same parties or their privies, and the point of controversy must be 
the same in both cases, and must be determined on its merits. If 

the first suit was dismissed for defect of pleadings or parties 
749 ora misconception of the forin of the proceedings or the want 

of jurisdiction, or was disposed of on any ground which did 
not go to the merits of the action, the judgment rendered will prove 
no bar to another suit ”"—citing the two cases I have previously 
mentioned ; and that is all I have to say. I thank your honor for 
your patient attention. 

I will mention briefly what by brother Choate desires me to say, 
that in the exceptions which ;were taken to the auditor’s report was 
one against the validity of the transfer of these bonds to McDonald 
by reason of Mr. Riggs’ desire and hurry to get hold of the bonds 
and to own them himself. That was one of the exceptions taken. 
If Mr. Riggs had assumed a liability by reason of his purchase from 
McDonald as a member of the firm of Riggs & Co., and general re- 
lief was sought against Mr. Riggs on the ground of the transfer, the 
purchase might have been set up, and we contend that it was raised 
as a point of objection, and that that point was overruied. 

By the decree passed in general term on the 17th of April, 1878, 
the defendants were directed “to pay to the complainants the sum 
of $49,297.50 in gold; and it is further ordered, adjudged, and de- 
creed that the complainants have a lien upon the claim of Augustine 
R. McDonald against the United States, as awarded by the Mixed 
Commission of British and American Claims under the treaty of 

May 8th, 1871, of $197,190 in gold, and upon any draft, money, 
750 evidence of indebtedness or proceeds thereof, with legal in- 
terest from date.” 

Before { pass from this point let me illustrate the effect of the de- 
cree pro confesso thus rendered by way of punishment against Mc- 
Donald by saying that while $197,000 and upwards was the whole 
award made by the commission, and five per cent., under the six- 
teenth article of the treaty, was deducted for expenses incurred in 
operating the commission, while by consent and by the decree 
passed February 16, 1875, McDonald was permitted to withdraw 
one-half of the net amount of the award for expenses incurred in 
the prosecution of that claim, while Mr. Riggs received about 
$93,665 and upwards in gold, this decree of April, 1878, actually es- 
tablishes a lien in favor of Hovey and Dole against the original 
amount awarded by the commission of $197,000 and upwards. 

Now, this opposition to the exceptions to the report of the auditor 
prays, among other things, “that the said receiver be decreed liable 
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for and ordered to pay‘to the complainants the full amount of the 
decree, interest, and costs in this case rendered by this honorable 
court on the 17th of April, 1878,” &c. 

The exceptions to the report of the auditor were overruled, and 
the report of the auditor was confirmed by the general term. The 
ground upon which this defendant is sought to be held liable in this 

case is that he was a member of the firm of Riggs & Co. and 
701 is responsible whether with or without knowledge by reason 

of his participation in the profits of the concern. If he is not 
liable on that ground it is difficult to state why he should be liable 
at all. Now, if they failed to enforce their claim under the excep- 
tions filed to the auditor’s report upon the accounting of the receiver, 
and they have not set it up in this case, except by the decree of 
April 17, 1878, I say that disposes of this question. Here is the 
exact language of their exception in theauditor’s report: “ His mani- 
fest hurry to get hold cf and own the 3.65 bonds in his hands as re- 
ceiver and make a profit out of the trust funds;” and that point 
was overruled and the auditor’s report was confirmed. 

Mr. Cuoate: If it please the court, Mr. Selden has stated so clearly 
and argued so fully and ably all the other points in this case that 
it seens to me the only point that remains for me to state (and I 
shall state it briefly) is the question of the statute of limitations, 
which is one of the defences in this case. , 

Our general proposition is that the plaintiff’s cause of action is 
barred by the six-year limit of the statute. 

Now, when the case comes before your honor upon the prima facie 
case put in by the plaintiff and upon our motion to dismiss and 
before we had put in our evidence you- honor held that it was a 
case within the ten-year limit of the statute, being within the lan- 

guage of section 388 of the code: “An action the limitation of 
752 which is not specially prescribed in this or the last title must 

be commenced within ten vears after the cause of action ac- 
crues.” 

Under the former code the language of that section was a little 
different, it being an action for relief not hereinbefore mentioned, 
or something to that effect. 

The case made out by the plaintiffs’ proofs, assuming that there 
was a lis pendens—which your honor now perceives we deny—and 
assuming that there was a judgment which declared a lien upon 
these bonds from the petal ae McDonald to Hovey, the case that 
was before your honor was this, that the property which your honor 
held was not sufficiently shown to be negotiable paper had been 
traced to Riggs & Co. impressed with a lien by a decree of the court, 
Riggs & Co. being, as it was held for the purposes of that case, pur- 
chasers pendente lite. For aught there appeared in this case Riggs 
& Co. still held those bonds. 

Now, a party purchasing property pendente lite does not become 
liable in personam for a debt on the security of which the plaintiff 
had a lien which was traced into his hands, and the nature of the 
cause of action which, as I understand your honor’s opinion, was an 
action for an enforcement, through the aid of the court of equity, 
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of that lien by some remedial process—that is to say, that the lien 
should be enforced against the bonds in the hands of Riggs & Co.— 
and I certainly do not think that we can find reason to criticise your 
honor’s ruling that upon the s-ate of facts there was reason 
753 to hold, and good reason to hold, that it was an equitable 
action for relief other than for the recovery of the sum of 
money. At any rate, it is not necessary for the purposes of the 
present argument to call into question the ruling which your honor 
then made as to the statute of limitations. Fortunately or unfortu- 
nately, under our mode of procedure in this State the cause of action 
which the plaintiff is entitled to enforce is not that which he states 
it to be in his pleadings, and is not that which appears as the result 
of his prima facie case. It is that which results from all the facts 
proven in the case. The application of the statute of limitations 
cannot be made on the facts or the cause of action established by 
the facts set forth in the plaintiff’s complaint, nor to the cause of 
action that. would be established by the facts proven by the plaintiff 
alone; but the question of application of the statute must be deter- 
mined from the nature of the cause of action—as to whether it is 
a six-year action or a ten-year action—by the precise proof in the 
case, taking all the facts together as they have a bearing on the 
nature of the controversy. 

Now the case is quite a different one. We no longer have the 
ease that was before your honor, in which they sought to enforce 
an equitable relief for the decree of the sale of the bonds, and which 
might be said to be relief not provided in this or the last section or 
an action the limitation of which was not specifically provided for 

in this or the last section; but we have a different action en- 
754 tirely. It appears now, beyond controversy or dispute, that 

whereas on the 28th of June, 1875, Riggs & Co. bought these 
bonds, which, for the purpose of this argument, I assume were im- 
pressed with this lien, and might then have been sued in equity for 
the enforcement of that lien and for realizing the debt due from 
McDonald out of the property subject to the lien, now it appears 
that on the 9th of December Riggs & Co. had sold and disposed of 
all of those bonds and converted them into money, and that money 
cannot be traced specifically. There is no subject for a specific lien 
to inbere in which your honor can make the subject for an equitable 
decree of sale. . 

Then what results? Assume that the property were subjected to 
the lien of the plaintiff. From the moment of the sale of the bonds 
and their conversion into money and the putting of that money into 
the general assets of the banking-house of Riggs & Co., what was 
the plaintiff’s remedy? He cannot ask to enforce a lien that does 
not exist. [He cannot ask to enforce a lien in equity on a thing that 
is dead. Suppose that instead of these being bonds they had been 
horses or cattle, and they had been slaugitered for beef by Riggs & 
Co. and the beef had been sold,could that lien any longer be enforced ? 
Certainly not. But the right that remains is this, either to sue Riggs 
& Co. for.converting the property in which the plaintiffs had a lien 
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and recover in damages the amount of the debt, or, waiving 
755 the tort, tosue them for the money they had received because 
they had received money which et equo et bono belonged to the 
senor te In other words, on the instant of the conversion of these 
nds into money and their failure to follow and trace them into spe- 
cific property or in a specific form a cause of action accrued in assump- 
sitor in trover or on the case of not a technical conversion for the 
amount of the debt due from McDonald to the plaintiffs. And let 
me say a word about the extraordinary claim that the plaintiff is 
entitled to one-half of the bonds. What is the form of this decree 
of Apr.. 1878? The form of the decree is distinct. Your honor will 
remember that it was a suit of Hovey and Dole against McDonald 
and White, and the form of the decree was that McDonald and White 
shall pay to the complainants the sum of $349,297.50 in gold. And 
then it goes on and says—and this is the part and the only part 
which affects the defendants: “And it is further ordered, adjudged, 
and decreed that the complainants have a lien upon the claim of 
Augustine R. McDonald against the United States as awarded by the 
Mixed Commission of British and American Claims under the treaty 
of May 8, 1871, of $197,090 in gold and upon any draft, money, 
evidence of indebtedness, or the proceeds thereof, with legal interest 
from this date.” 

Now, McDonald could come forward and discharge this claim for 
$49,297 ; and does a party intermeddling with property on which the 
plaintiff had a lien in any event become responsible for more than 

the amountof the debt secured by the lien on that property ? 
756 Now, what isthis lien? It iscalleda lien. It is no more than 

a mortgagee ora pledgee has. Itis a right to have that thing 
applied to discharge the debt. That is what makes ita lien. Me- 
Donald could discharge it for $49,297. Whatever right the plaintiff 
might at any time have had in the bonds, or claim to have half of 
them made over to him as his half of the fund, that right if it ex- 
isted was waived when he took this decree. If the bonds had gone 
down while he held the lien on the whole of the bond, would he 
not still be entitled to the full amount of his claim? And suppose 
they had gone down more than. fifty per cent. of what they were 
worth to secure the debt, how would it be then? But I take it that 
this is to be construed as being a lien upon the proceeds of that 
award, or what remains of that award in the hands of the receiver, 
so long as they can be traced in any form. We do not object to 
that; but we say that they have not been traced and cannot be 
traced after the 9th of December, 1875. 

New, I say it is possible that before he got his judgment, which is 
the only basis of his action against us, he might by possibility have 
had some award of a part of those bonds; but he suught that which 
was in some respects better for him—that is to sav, to secure him 
upon the whole amount of those bonds for the full amount of the 
debt which was fuund due from McDonald to himsel . He has pro- 
cured the court to declare (& by this he is bound) that the aver- 
ment of his complaint in that suit that he had by contract a lien on 


the award & its proceeds is true. 
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Now, the rule in regard to the statute of limitations is this: It 
was the rule under the Revised Statutes and it was the rule 
757 under the Code of Procedure and it is the rule now under 
the Code of Civil Procedure that where a party has a remedy 
for the same wrong in an action at law for damages for a sum of 
mouey the rule of six-years limitation applies,even though he may 
have a concurrent remedy for the same wrong in equity; and he 
may have some equitable relief, but where the ultimate object of the 
bill in equity is to give him the same amount of damages, the lim- 
itation at law prevails. Therefore it was of no consequence whether 
the right to bring an equitable action survived the 9th of December 
or not, according to my view of it. There was indeed no possibility 
for an equitable action after that, because all possible relief in equity 
was cut off by the conversion of the fund. But even if that equi- 
table action survived, there has run along with it ever since the 9th 
of December the right to recover the same amount of damages—not 
One cent more nor one cent less—by an action at law either in the 
form of money had and received or damages for the conversion of 
the property in which the lien inhered or on the case at common 
law. That principle under the Revised Statutes was illustrated in 
the case of Borst vs. Carey, 15 N. Y., 505: There a party sought to 
enforce in equity (which he had a perfect right to do) a lien for the 
purchase-money of the land sold. The court held that although 
that particular remedy could be given only in an equitable court, 
and it was an equitable lien to be enforced in an equitable court, 
yet, inasmuch as the party had also his right to sue on the contract 
for the payment of the money for the sum which he will ulti- 
758 mately get in the equitable action, that the subject-matter of 
the suit was a recovery of money, in fact the debt due, and 
the rule which barred one barred also the other. That is of direct 
application here, and the rule laid down in Borse vs. Carey has been 
recognized by the court of appeals. I shall refer your honor to the 
cases : 
Peters vs. Delaplan, 49N. Y., 362. 
Loder vs. Hatfield, 71 N. Y., 92. 
Carr vs. Thompson, 87 N. Y., 160. 


They all recognize this principle. 

Now, there is a very recent case in the general term of this Dis- 
trict, Pierson vs. MeCurvy, 33 Hun.,520, which states very fully the 
whole history of the statute of limitations in that case and snows that 
all the plaintiff can get, whether the form of the action would have 
been equitable or otherwise, is a sum of money, and there the limi- 
tation is six years. The application is made upon the whole case 
as proved as Judge Daniels says. Here was a case where the re- 
ceiver of the Mutual Protective Life Assurance Society sought to 
compel the defendant McCurdy, who was a trustee and officer of the 
Widows’ and Orphans’ Benefit Life Insurance Company, to account 
for certain moneys of that company alleged to have been received 
by him. In 1871 a plan was devised by the officers of the company 
and the defendant by which the company was to acquire the assets 
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and stocks of the Widows’ and Orphans’ Company and reinsure the 

risks of the latter. A large amount of money came into the 
759 ~hands of the defendants, some of which was expended in 

purchasing the stock of this company and some of it he re- 
tained for stock owned by himself, which he transferred. A large 
amount he retained for his own services, which were certainly very 
questionable, and some of it still remained in his hands. He stood 
in relation to the plaintiff, who was the receiver of one of these com- 
panies, as a party who had assumed the position of trustee to this 
money, and the court said that where a trustee consists merely in 
the receipt of money which one is bound to account for to another 
there the only judgment that can be obtained is for that sum of 
money, and there the limitation is six years—in other words, it 
comes under the provision of the Code, contained in section 382, 
which prescribes the limitation to be six years. 

Now, the court, in delivering its opinion, used this language: “ It 
has been urged, as the money in controversy was the subject of a 
corporate trust, that the statute of limitations is not applicable to 
the action, and a position analogous to this was sustained under 
circumstances in their legal effect quite similar to those pre- 
sented in this action in the case of Ernest vs. Croysdill (2 De 
Gex, Fisher & Jones, 175). But the exposition of the law made 
in that authority is not now entitled to be followed. It is 
true it has generally been stated to be the law governing the 
time within which an action may be commenced for the recovery 
of moneys received by collusion from a trustee or with express no- 

tice of the trust in 2 Perry on Trusts (sec. 40). But, while this 
760 ‘rule is entirely applicable to the actions against the trustee 

himself brought during the continuance or subsisting of the 
trust, it is not applicable to, neither does it control, the case of a 
party receiving and appropriating to his own use or otherwise dis- 
posing of trust moneys.” Now, the utmost that can be said with 
regard to this case is that Riggs & Co. took these bonds with notice 
of a trust in favor of Hovey and Dole, but that trust is not one of 
those expressed trusts which was under the exclusive cognizance of 
a courtof chancery. It was not so clear a case of receiving money 
which was held by them in trust for another as this case of Pearson 
v. McCurdy. “There the party is subjected, by the operation of 
well-established legal principles, to the obligation only of refunding 
or returning the money burdened with the trust; and in that class 
of cases the time within which an action may be maintained has 
Leen regulated in this State by the statute of limitations, which will 
begin to run from the actual misappropriation of the funds, or at far- 
thest from the discovery of the fact by the use of reasonable dili- 
gence by the party entitled to its benefit.” There, no doubt, he al- 
ludes to a case where there has been a fraud. “ Upon this — 
it has been stated to be the law that it is indeed perfectly clear 
that when a person takes possession of property in his own 
name ”—that is what Riggs did—‘“ and is afterward, by matter 
of evidence or by construction of law, changed into a trustee, 
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lapse of time may be pleaded in bar. In the latter case 
761 the rule has been said to be that when there is a subsisting or 

continuing trust acknowledged and acted upon by the parties 
the statute does not apply; but as to those other trusts, which ere 
the ground of an action at law, the statute is, and in reason ought 
to be, as much of a defence in one court as in the other ”—that is to 
say, if the trust under which one party takes the money which be- 
longs to the other be such that the other party hasa remedy against 
him in an action at law, then the statute runs. He then goes on to 
say: “ Where there is a legal and equitable remedy in respect to the 
saine subject-matter the latter is under the control of the same stat- 
ute bar with the former (id., 118). The case of Ernest vs. Croys- 
dill (supra) was decided before the enactment of chapter 69 (36, 37 
Vict.), in 1873, which followed this rule and only excepted the claim 
of a cesiui que trust. against his trustee for property held on an ex- 
press trust or for any breach of trust from the statute of lim- 
itations, and chapter 27 of 3 and 4 William IV, section 25, does not 
seem to have been considered in its decision, for it carried the rule 
of exception further than had been provided for even by that stat- 
ute. The error, however, which may have intervened in this decis- 
ion was afterwards fully corrected by the controlling principle of 
Knox vs. Dye (5 L. R., H. L. English and [rish Appeals, 656), where 
it was generally held that the same limit would be imposed upon an 

action in eyuity which had been prescribed for the cominence- 
762 = mentof an action at law by the statute of limitations, where re- 

dress could be obtained in that form; and it was-also held in 
Harston vs. Tenison (20 L. R., Ch. Div. 109) that lapse of time would 
bar an acton brought by a‘cestui que trust. against a stranger, although 
it would not against the trustee himself. The prevailing tenor and 
effect of these authorities is to subject an action of this description 
to the direct operation of the statute of limitations, and this was 
the evident design and intention of the enactment of the provisions 
contained in the Code of Procedure which are applicable to this 
case, for as the right of action accrued before the Code of Civil Pro- 
cedure went into effect and the suit itself was commenced in April, 
1877, less than two years after that time, by subdivision 3 of section 
414, its disposition in this respect is subjected to the government 
and control of the preceding law. ‘That was enacted in such terms 
as to include civil actions generally, without distinguishing between 
those previously known as legal or equitable, and by the provisions 
contained in the Code it was designed to prescribe the time within 
which all such actions night be commenced. By section 97 of the 
Code of Civil Procedure an action for relief not before therein pro- 
vided for might be commenced within ten years after the cause of 
action had accrued, but this section was not intended to include an 

action of the nature of that brought by this receiver, for it was 
763 an action which had been provided for by preceding sections 

of the Code, and therefore by its terms not within section 97. 
It was to enforce an obligation or liability implied from the facts 
disclosed by the evidence and required to be commenced within six 
years after the right to commence it had arisen by subdivision 1 of 
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section 91.” That subdivision 1 is substantially thesame. “ Cer- 
tainly, if the suit in form had been brought to recover the balance 
of money remaining in the defendant’s hands and the $25,000 de- 
livered to him, as he stated, to compensate him for the services 
which were to be performed or for the damages sustained by the 
inisappropriation of the other moneys delivered to him, it would 
bevond dispute have been within this subdivision of section 91; 
and that it might have been bréught in that form is clearly sus- 
tained by the authorities which have already been referred to, and 
as it then would have been within this subdivision it was an action 
ape provided for within the phraseology of section 97, and 
y merely changing its form from such an action to one for specific 
relief, by way of an accounting predicated upon the receipt of these 
trust moneys, would not so far change its nature or effect as to ex- 
clude it from the operation of this provision. It would be entirely 
unreasonable to hold that upon the same state of facts the 
plaintiff would be limited in one form of action to the period 
of six years, and in another form allowed the period of ten 
years within which the action could be commenced; and the 
law contains nothing which would justify such a distine- 
764 ~=tion. In this respect it is substantially the same in its effect as 
were the provisions contained in the Revised Statutes, which, 
while they provided that bills of relief in case of the existence of a 
trust not cognizable by the courts of common law and in all other cases 
not therein provided for might be filed within ten years after the cause 
thereof should accrue, still declared that whenever there was a con- 
current jurisdiction in courts of common law and in courts of equity 
of any cause of action the provisions limiting the time for the com- 
mencement of a suit for sucli cause of action in a court of common 
law should apply to ali suits brought for the same cause in the court 
of chancery.” That is the express provision of the Revised Statutes. 
“ The section last referred to in express terms applied to the limita- 
tion of actions over which concurrent jurisdiction existed in courts 
of law and equity the same legal principle which has been shown 
to have been finally maintained by the courts themselves, and that 
was to render the time uniform in all tribunals in which actions for 
the same cause might be commenced and prosecuted.” | might 
refer your honor to earlier chancery decisions in this State where, in- 
dependent of and before the Revised Statutes were enacted, this same 
rule was observed, that where there was a concurrent remedy for the 
same wrong or upon the same substantial cause of action, although 
the modes of relief might be different, there the limitation 
765 prevailed. I will furnish your honor with some of these cuses. 
Then he goes on and says: “ It was not necessary In terms 
to continue this section in the Code of Procedure, for 1ts provisions 
were so framed as to include all actions alike, and they prescribe 
uniform rules declaratory of the times in which they might be com- 
menced and excepted only from those rules the classes of cases not 
in terns provided for or including them, and, as they were so framed 
as to include these claims and limit an action for their recovery to 
~ the period of six years and this action was not commenced within 
; 52—1588 
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that time, the answer setting up the statute, they presented a com- 
plete defence to the suit.” 

The Rereree: Your proposition, if I understand it, is this: that 
where, upon the whole evidence in the case, it appears that the 
plaintiff would be entitled either to an equitable or a legal relief from 
the state of facts disclosed by the evidence, and that legal relief to 
which he would be entitled is enumerated in the statute of limita- 
tions to which the express clause of the six-year statute would ap- 
ply, he is limited in the enforcement of that equitable claim or 
cause of action to six years. 

Judge CHoate: Yes; and I go further and say that for every con- 
ceivable action before the Code which was a common-law action for 
an amount of money due under a contract the limitation was six, 

years; and then I go still further and say that from the 
766 ~—itime of the sale of the bonds by Riggs & Co. and the conver- 

sion of them into money no equitable action would lie. When 
those bonds were converted into muney there was no ground for an 
equitable action; but whether it would lie or not, and even if it 
would survive, then it is limited to six years for the same cause of 
action at law. 

Now, your honor has my point, and I do not think it is necessary 
for me to elaborate upon it any further. The question that we dis- 
cussed before has become wholly immaterial under this state of facts. 
This action which they have against Riggs & Co. upon the theory 
of a lis pendens is simply an action of assumpsit or an action for 
conversion. We had to argue the case then as it was presented, 
and the only point open to us apparently was that as the actual 
fraud had been waived, and to ask your: honor to hold that an 
action to enforce a lien by an equitable suit on the ground of lis 
pendens was still an action technically based on fraud and limited 
to six vears, & that plaintiff had not proved himself within the 
exception relating to discovery. That now becomes wholly unim- 
portant, because the nature of the action appears to be entirely 
different and is simply a common-law action or, at most, an 
equitable action concurrently with such an action. I rely upon 
this case of Pierson vs. McCurdy, because the question of the 
statute of limitation- must be governed by all the facts in the case 
as they have been presented. The court at the end of the case looks 
at all the evidence, and then the question is whether a cause of 
action has been made out or not. 

Now, the relation in which the defendant Elliott or his 
767 firm stood to this property was in no proper sense a relation 
of trust to the plaintiff. They simply intermeddle with 
property in which he had a lien, giving the tull effect to the judg- 
ment. They were in the position of parties who have to be held 
responsible, if they are held responsible, for having disposed of the 
property in which the plaintiff bad a lien, and they did it under a 
claim of right, and had no thought of doing any wrong, as has 
been shown by Mr. Selden. 

With these authorities I submit the case, with great confidence, 

on the question of the statute of limitations, and I think we are 


— lag < Sag . Loe. ro ae tr ae a a ‘ 3 ) * 
Te OO ee iy Melt Ba caittins, iy cipdih, Ose: ee) ae PEO PRB uk dF 


GEORGE ELLIOTT ET AL., &c. 411 


not at all within the case or the argument for the decision which was 
made upon the question heretofore, nor do we think it necessary that 
your honor shall change his views with regard to the statute of 
imitations; but on this question, if your honor should consider it 
necessary to determine it, I will say that the burdon of proof was 
upon the plaintiffs to show that they did not discover this sale until 
within six years. (Cases cited on former argument.) However, it 
seems to me that it has become ehtirely immaterial, and I need not 
take up your honor’s time. We have the evidence of Judge Wylie 
and the evidence of Mr. Moyers, and, I think, also some confirmator 
evidence of Mr. Hovey himself, taken in connection with this evi- 
dence of Moyers and Judge Wylie, for Hovey does remember that 
at some time there was some question of stopping a draft or of going 
to New York to recover the proceeds of the sale from McDonald. 
When your honor comes to read over this evidence we shall ask that 
you find, as a matter of fact, that it is not proven in the case 
768 that a discovery of this alleged transaction, which is called 
fraud, was made within six vears; but that upon the evi- 
dence of Judge Wylie and Mr. Moyers the facts were known long 
before. It is not necessary to find that plaintiff has committed per- 
jury, as suggested. It is only necessary to find that the burden 
being on him that burden is not raised; and then I would also sug- 
gest in regard to this very provision, which has been adopted from 
the old chancery practice, that the means of knowledge are equal to 
actual knowledge, and if a party has ample means of finding out 
a fact he is presumed to ves it within the meaning of the 
statute. 
769 Mr. WHeeer: The learned counsel have very ingeniously 
woven around this case their cobwebs, and they have thrown 
the dust of their legal learning over the facts presented in this case, 
and I now propose to brush away the cobwebs, and first I am going to 
ask vour honor to find that when Riggs & Company purchased those 
bonds they purchased them with the full knowledge of the claim of 
Hovey and Dole to those bonds and their property in them, and 
that they knew that they bad a suit then pending, which was to es- 
tablish their claim to that property. If your honor finds that fact, 
then comes the question of the negotiability of these bonds and the 
question of custom and the question of lis pendens. _ 

Now, is there any question but that George W. Riggs took those 
bonds with full knowledge of the claim of Hovey and Dole under the 
lis pendens ? Unless you can split George W. Riggs, receiver, and 
separate him from George W. Riggs, banker, it is folly to talk about 
it. He was the receiver under an order of the court. He took that 
fund from the British Government under an order of the court, and 
he invested it under an order of the court in 3.65 District of Colum- 
bia bonds, and he held that fund subject to the liens, claims, and 
rights of Hovey and Dole. He was a party tothat suit. Charles C. 
Glover had full knowledge of all of those facts. His own evidence 

is that he was present when the order was presented to Riggs 
770 to pay over thisfund. He saw the order ; heard it read ; saw 
Mr. Riggs pay over the fund, and he heard the whole of the 
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conversation between the parties. He was there when McPherson 
came in and objected. They went to the court and got the advice of 
Judge Wylie, and then came back, and Mr. Riggs told Mr. Glover 
everything that had taken place. Glover says distinctly that Mr. 
Riggs and he consulted as to the title they would get from McDon- 
ald, and, being satisfied that he had a good title, they bought the 
bonds. What title did they talk about and what did they consult 
about? What was the object of their consultation if they did not 
believe that Hovey and Dole had a lien on these bonds? They knew 
and were cognizant that Hovey and Dole had a claim on this very 
fund, and then Mr. Ray says (and this is the testimony which the 
defendants themselves have introduced) that Mr. Glover did not 
seem to be familiar with the matter of the receivership, and after it 
had been fully explained to him and the matter of the title of Mc- 
Donald had been discussed he concluded to make the bargain. 
I will first of all consider the question of custom or usage. A 
custom or usage—admitting for the sake of argument that a custom 
has been proved in this case—cannot contradict or alter a rule of 
law, and the question of negotiability of an instrument is a ques- 
tion of law. 
Fuller vs. Robinson, 86 N. Y., 309. 
Dickinson vs. City of Poughkeepsie, 75 N. Y., 77. 
Corn Exc. Bank vs. Nassau Bank, 91 N. Y., 74. 

771 Commercial Bank of Buffalo vs. Kortright, 22 Wend., 354. 
Partridge vs. The Bank of England, 9 Queen’s Bench, 423. 
Shaw vs. Spencer, 100 Mass., 393. 


Where there is actual notice there is no question of negotiability. 
Here is the latest authority decided by the Supreme Court of the 
United States in October, 1884. It is the case of Scotland County 
vs. Hill, 112 U.S.,183. Chief Justice Waite, in delivering the opin- 
ion of the Court, says: “ The case of the County of Warren vs. Marcy, 
97 U.S., 96, decides that purchasers of negotiable securities are not 
chargeable with constructive notice of the pendency of a suit affect- 
ing the title or validity of the securities; but it has never been 
doubted that those who bay such securities from litigating parties, 
with actual notice of the suit, do so at their peril, and must abide 
the result the same as the parties from whom thev got their title.” 
There is the whole thing in a nut-shell. Now, then, what is the 
use of going into the question of the negotiability of these bonds ? 
But, if your honor desires it, | have the authorities on that question 
here, and I will submit them. But what is the use of going into it, 
or intothe question of custom. That wipesaway the cobweb about 
the lis pendens, for if a person has actual notice they are bound by 
it. It does not make any difference whether the suit was actually 
pending or whether it was brought afterwards; if they bought these 
bonds with full knowledge of Hovey’s claim, and Hovey afterwards 

brought suit to establish his title to those bonds, and Riggs 

772 ~—ihad notice of that, they are bound by it. 
That wipes out everything. And we come down to the 
question of this decree in the supreme court of the District of Co- 
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lumbia. Mr. Selden has argued the question very learnedly that 
the court was without jurisdiction. Now the only question that can 
be raised here is whether the court had jurisdiction over the parties 
and over the subject-matter. Any order made when the court has 
once acquired jurisdiction cannot be inquired into in a collateral suit. 
If the court did not have power to inake a decree in that case the 
remedy was by appeal. They took their appeal which was dis- 
missed. It is not a question of jarisdiction that comes in here at 
all, for they admit in their answer that the supreme court had juris- 
diction of the parties and of the subject-matter. Having once ac- 
quired jurisdiction, then the question of the power of the court to 
make a deéree cannot be inquired into in a collateral suit. 

The Rereree: The case that Mr. Selden cited from the Supreme 
Court of the United States was directly in point, and I should like 
to hear you on that point. wee 

Mr. WHEeEvER: That was not in a collateral case. That was in 
the case itself on appeal, and the court held that the court below 
had no power to make the order—not that the court had not juris- 
diction. That was not decided ut all. It was on appeal in the case. 

If this case of Hovey and Dole against McDonald had gone 
773 up tothe Supreme Court at Washington as to the power of 

the court to make that order and decree in punishing them 
for contempt in that way, then the court would have said that the 
court had no power to make it. But the court had jurisdiction of 
the parties and of the subject-matter of the action, and the only 
question that could have come up would have been the power of 
the court to make the decree. A court may make an order in a 
case where they had no power at all, and the order may be entirely 
void, but vou cannot question that order in another suit brought in 
another court. When acourt once acquires jurisdiction of the par- 
ties and of the subject-matter, and it makes a decree, it is in that 
court where the question must be determined whether the court 
had power to make it or not. 

Now we come to the question of the statute of limitation. That 
seeins to be the only question that is left. I supposed that they 
would rely upon the question of the six-year limitation under the 
fifth subdivision of section 382 of the Code. They have put in the 
testimony of Judge Wyiie.and of Gilbert Moyers, who swears that 
he thinks he had some conversation with Hovey about these matters, 
but is not positive. On that [ shall ask your honor to find, asa 
matter of fact, that Hovey had no knowledge until the 27th of June, 
1878. ‘This action was commenced on the 16th day of April, 1884, 
and Hovey swears positivelv that he did not know anything about 
the bonds having been registered in the name of Riggs & Co. until 

the 26th or 27th of June, 1878. He swears positively that up 

774. tothattime he had supposed that they were conpon bonds; that 
he knew that coupon bonds had been purchased by Riggs, 

and that no other bonds were in the market. He did not know that 
Riggs & Co. had them transferred into. registered bonds until the 
26th of June, 1878, and he then wrote to the Department and got 
an answer back saying that these bonds, registered in the name of 
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George W. Riggs, receiver, had been transferred to Riggs & Co. 
That is the first knowledge he had of it. He swears to that posi- 
tively. Now they ask you substantially to find that he must have 
been guilty of perjury in that matter; that he knew about it when 
George W. Riggs was examined before the investigating committee 
of Congress. They bring here the testimony of Judge Wylie, and 
Judge Wylie says that he was there. We meet that assertion by the 
testimony of General Hovey, and he is the only man that can swear 
positively on that subject, and he says that he was not there. Can 
it be possible that any man could be more positive, especially when 
his testimony is corroborated by tiree other witnesses? Is it nota 
very easy matter for Judge Wylie to be mistaken about that? He 
did not pay particular attention to General Hovey. He was exam- 
ining the witnesses and he paid particular attention to George W. 
Riggs. Your honor will remember the positions occupied by the 
different parties around the table where this investigation was going 
on. One of the witnesses described where Judge Wylie was 
sitting. He was sitting, for instance, at this end of the 
775 ~—table, anc General Hovey was sitting over there (counsel 
illustrating). Now, is it at all likely that Judge Wylie 
should turn around during the examination of Riggs to see whether 
General Hovey was there? His conduct as a judge for corruption 
on the bench was under investigation, and George W. Riggs was 
testifying in reference to the very case in which he was charged 
with corruption. Is itlikely that during such a time he saw Gen- 
eral Hovey? Will your honor allow that evidence to stand against 
General Hovey’s positive statement in his evidence that he was not 
there? The same may be said with reference to the evidence of 
Moyers. Movers has a very indistinct recollection about the time 
when Judge Wylie made his order, and he thinks that Hovey told 
him something about the purchase of the bonds by Riggs. Riggs 
did not buy the bonds at all: Riggs and Company bought the 
bonds. He stated distinetly that it was Riggs, and they tried to 
make him say that it was Riggs & Co., but he insisted upon it that 
it was Riggs; but his recollection as to all of these facts was very in- 
distinct. It is very likely that he got all of these conversations 
pretty well mixed up; and is such evidence to stand against the 
positive evidence of General Hovey, under solemn oath, when he 
says that he did not know anything about it? So that disposes of 
the fifth subdivision of section 382 of the Code. 
Then they make the claim that because Riggs & Co. sold 
these bonds and turned them into money that this action is 
776 ~— turned from an action in equity to an action of trover or 
assuinpsit, and that we must sue them for conversion, because 
they happen to have disposed of the bonds and cannot comply with 
the judgment of the court to deliver over these particular bonds. 
Now, what is the rule with reference to that? In an action for spe- 
cific performance it turns out, on the evidence being put in, that a 
person is unable to comply with the order of the court. That turns 
itinto a common-law action, but it does not change the form of the 
action or the statute of limitation. The Code of Civil Procedure 
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prescribes the rules of limitation very clearly, and we come within 
the rules. 

Now, in order to make this a common-law action they must bring 
it within the six-year limit of the statute, and I submit to your 
honor that I have shown that there was not any legal remedy. We 
could not bring an action for conversion, because at the time when 
they took these bonds General Hovey was not entitled to the pos- 
session of them, and a plaintiff, to bring an action fur conversion, 
tuust at the time when the alleged conversion has taken place be 
entitled to the possession, and I have clearly shown that General 
Hovey was not entitled to any such possession. It was not until 
that bill had been reversed and the order had been entered that he 
was entitled to the possession and had a lien upon the bonds. They 
must bring it within the six-year limit of the statute. They took 

the fifty subdivision of section 382 of the Code, and that they 
777 ~=must abandon. Now, they talk about the application of the 

statute, express or implied, to a contract. ‘There is no con- 
tract here. ‘There is no possible subdivision under which they could 
bring that. But there is another answer and that is this: That this 
action was brought within six years of the time when the cause of 
action actually accrued, and that is the time when Hovey could 


' commence a suit and was entitled to the bonds, or the time when 


he first had his lien and claim upon the bonds. That was estab- 
lished by the decree of the supreme court of the District of Colum- 
bia on the 17th day of April, 1878. ‘Then his cause of action first 
accrued against the defendants, and this action was commenced on 
the 16th day of April, 1884, or one day befure the six-year limita- 
tion would have expired. And I[ may say in this connection that it 
was done for the express purpose of bringing it within the six-year 
limit. Hovey and Dole did not have a lien before the 17th day of 
April, 18738. 

I have not gone into this question of the negotiability of these 
bonds because I did not consider it Important. 

The Rereree: I should like to hear you on that point. I con- 
sider the question very important in this case. 

Judge Cuoate: Mr. Wheeler says that Riggs and Company bought 
with notice of lis pendens. 

The Rererete: | have considered that in my own mind about 
Mr. Riggs’ going to Judge Wylie and as receiver of the court he was 

instructed to deliver over the bonds. 
778 Judge Cuoate: | was going to add this: That in the 112 
U.S. the parties bought knowing that there was a suit pend- 

ing. In this case, when Riggs & Co. bought these bonds there 
had been a final decree, and there was no actual notice to Riggs 
& Co. or any member of the firm, as far as here appears, that an 
appeal had been taken or was at all likely to be taken from the de- 
cree of the 24th of June. It was the appeal that made the is pend- 
ens if anything. ‘The appeal from the second decree of the 2th of 
June had not been taken, and they Lad no actual notice of the ap- 
peal from the second decree. Therefore it does not come within the 
decision in the 112 U. 8. Report. 
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Mr. WHEELER: Now, as to the question of the appeal pending 
from the decree of the 28th of June. The decree of the 28th was 
only an amendment of the decree of the 24th. That in fact dis- 
missed the second appeal. Two appeals were taken, and they stated 
that there was only one appeal and that was from the order of the 
24th of June. They held, in their opinion, that that was a mere 
amendment and that the court had the right to make it. It was 
the vital point involved in the case. 

I have first considered this question of custom in my brief. They 
have introduced a custom to show that the bonds were negotiable. 
Now these bonds are bonds of the District of Columbia; the pur- 
chase and sale took place in the District of Columbia, and the cus- 

tom of the city of New York has absolutely nothing to do 
779 ~~ with the question of negotiability. Because this suit happens 

to be brought here the question of the negotiability of a bond 
cannot be governed by the custom existing here. If it happened to 
be brought in the Sandwich Islands the custom of the Sandwich 
Islands would not control. They say that they were endorsed in 
blank, and that in that way they pass from hand to hand. That is 
all very true, but the person who wants the bonds finally must 
write his name into the assignment and he takes his title from the 
person whose name is written in the bond. The persons through 
whose hands the bond passes do not amount to anything, but you 
have to take your title directly from the person whose name is written 
in the body of the bond. 

The Rereree: Who owns it when it passes from hand to hand ? 

Mr. WHEELER: According to their theory, the person who happens 
to hold it. 

All the party assigns is this: That the party has the right to put 
his name into the assignment and to enter into a new contract with 
the Government. ‘The Government makes this contract on the bond 
that they “ will pay to George W. Riggs or his assigns,” and in order to 
pass that bond the obligee inust put his name upon the back of it. 
‘The transter has got to be made in a certain manner prescribed on the 
back of the Lond and the assignment is a partof the contract. The 
person who assigns it In blank bas an equitable title, but he has no 

legal title,and there is just the difference between negotia- 
780 bility and non-negotiability. Such a party cannot draw the 

interest on the bonds nor can he, when the bond is due, sue 
on the bond in his own name. All the right it gives bim is to go 
to the United States treasurer, and the United States will euter into 
a pew coutract with bim upon the surrender of the old contract, and 
if he does not choose to avail himself of that right he can transfer 
it to the pext man. 

The Rereree: What has that got to do with the negotiability of 
the bonds? 

Mr. WHEELER: It is altogether different from a negotiable bond. 
Negotiability carries with it the right to sue and collect the amount 
due on the bonds. Negotiability carries the right to sue in his own 
name. 

Now, the question of custom cannot affect negotiability, for it has 


wg 


GEORGE ELLIOTT ET AL., &€. 417 


been held in England that a custom extending over a period of sixty 
years did not make it a negotiable instrument. That is a question 
of law which your honor will have to decide. The Legislature must 
declare an instrument negotiable before it can become so. 

Judge CHoaTe: What do you say to these statutes which allow the 
—_ of registered and coupon bonds; they are made interchange- 
able? ° 

Mr. WHEELER: You can change your coupon bonds into regis- 
tered bunds, but you cannot change your registered bonds into cou- 

pon bonds. By the statute of the United States they are not 
781 negotiable. A coupon bond is negotiable, but a registered 

bond is not negotiable. In England, for sixty years, the East 
India bonds passed like negotiable instruments, and the court held 
that that did not make any difference. 

Partridge vs. The Bank of England, 9 Q. B. Rep., 423. 


On the question whether these instruments called bonds of the 
District of Columbia are negotiable or not Daniels, on negotiable 
instruments, says: “An instrument is called negotiable when the 
legal title to the instrument itself and to the whole amount of money 
expressed upon its face may be transferred from one to another by 
endorsement and delivery by the holder or by delivery alone.” 

There is this very significant fact that Daniels in his recent work 
on negotiable securities makes no mention anywhere of registered 
bonds, but does mention coupon bonds. 

Burroughs, on public securities, says: “ The peculiar feature of 
these registered bonds is that the person in whose name the bond is 
issued is alone recognized by the debtor as the owner, until the title 
has been transferred in the mode prescribed by the debtor and the 
transfer of the title made on their books; then a new certificate is 
issued and the assignee becomes the owner of the legal title. Until 
these formalities are complied with, although value may have been 
paid for the bond and an assignment made on the bond or bya 
separate formal assignment, the assignee has only an equitable 
title.” That is the distinction between negotiable and non-nego- 

 tiable instruments. 

782 In the case of Combs vs. Hodge the Supreme Court has de- 

cided that registered bonds are not negotiable instruments. 
This was a case (21 Howard, 297) where the plaintiff filed his bill to 
establish his claim to two certificates for a portion of the public debt 
of the Republic of Texas which had been issued to him in the year 
1839, and which were transferable by him or his attorney or his 
representatives only on the books of the stock commissioners of that 
State. He avers that these certificates with others were endorsed in 
blank by him and sent to the defendant Love, in Texas, with au- 
thority to receive an anticipated partial payment, and to obtain 
other certificates of the same character for the residue; that he did 
not give to his agent any authority to sell them or to dispose of 
them for his own use, and has done no act to defeat his own legal 
title tothem. The defendant answered to the bill that these cer- 
tificates were claimed as the property of the decedent, Andrew 

538—1588 
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Hodge; that he purchased them from Love fairly, and for their full 
value, and with a firm conviction that he was authorized by a power 
of attorney and the blank endorsement of the plaintiff to dispose of 
them. The title of the defendant, therefore, depends upon the effect 
to be given to the endorsement of the certificates in blank by the 
plaintiff and their deposit with Love. The question is, was he in- 
vested with sucha title that a bona fide purchaser, having no notice 

of its infirmity, will be protected against a latent defect. The 
783 law merchant accords such protection to a holder of a bill 

of exchange taken in the course of business for value and 
without notice; and legislation in Great Britain and some of the 
State- of the Union has extended to the same class of persons a 
similar protection in other contracts; but this concession is made 
for the security and convenience, if not for the necessities and wants, 
of commerce, and is not to be extended beyond that. 

In Ashurst vs. The Official Manager of the Bank of Australia, 37 
L. Eq. Rep., 195, Justice Earle says: “ It seems extremely impor- 
tant to draw the line clearly between negotiable instruments properly , 
so called and ordinary chattels which are transferable by delivery, 
though the transfer can only pass such title as he had. As to ne- 
gotiable instruments during their currency, delivery to a bona fide 
holder for value gives a title,even though the transferer should 
have acquired them by theft, but after maturity the instrument be- 
comes in effect a chattel only in the sense I have mentioned. When 
the instrument is one which by law is not negotiable or when the 
negotiability has been restricted by the parties the rule of the law 
merchant has no application.” 

I say this, that these bonds were issued under the authorities of 
the laws of the United States, and the transaction or the purchase 
of them by Riggs & Co. took place in the District of Columbia, 

which is governed by the laws of the United States, and there- 
784 ~— fore the decisions of the Supreme Court of the United States 

as to the negotiability of these bonds are conclusive; and I 
cite in support of that proposition the case of Cronin vs. Partridge 
County, 4 Hughes, 530. Never mind what custom or usage would 
do; the courts of the United States, under the laws of which these 
bonds were issued, have declared that these bonds are not negotiable, 
and their decision is conclusive. 

In the case of Cronin vs. Partridge County it is held that regis- 
tered bonds are not negotiable. “ Where there are no negotiable 
words in a bond, and it 1s only made payable to order or bearer, but 
is made payable to assigns, the use of that word imports non-nego- 
tiability,and is one of the distinguishing features of a bond intended 
to be non-negotiable. There are two classes of public bonds known 
to the stock market essentially different in character and intended 
to be so. They are negotiable bonds and registered bonds. Those 
of the first class, the negotiable bonds, are made payable to some 
payee or order, in which case they are trasnferable by mere de- 
livery ; or they are made payable to a payee or bearer or simply to 
bearer, in which case they are transferable by mere delivery. The 
other class, the registered bonds, are made payable to an obligee or 
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his assigns, and they are only transferable by regular assignment 
on the books of the obligor.” 

There are two distinct authorities holding that registered bonds 

are not negotiable, and I cannot find a single authority in 
785 which registered bonds have been held to be negotiable. 
The other side may have found some, but I have not, and I 
have been looking diligently over the report. The very fact of there 
being two classes of bonds—registered and coupon—shows that reg- 
istered bonds are designed to be non-negotiable. The act of Con- 
gress, 12 United States Statute, 259, section 2, provides: “ The regis- 
tered bonds shall be transferable on the books of the Treasury on 
delivery of the certificates, and the coupon bonds and Treasury notes 
shall be transferable by delivery.” If Congress says that coupon 
bonds shall be transferable by delivery, is not that equivalent to say 
that registered bonds shall not be transferred by delivery? A very 
significant fact in regard to the negotiability of registered bonds is 
that coupon bonds are one-half per cent. higher than the registered 
bends. Mr. Elliott has so stated it in his testimony at page 188. I 
say again, why should they make any distinction at all between the 
two classes of bonds, if it was not intended that one should by 
the mere delivery of the bond and the other should pass only after 
certain forms prescribed on the back of the bond had been observed. 
They prescribe the form of the assignment. You must go before 
some proper officer designated on the back and acknowledge the 
assignment, &c. It is absolutely absurd to go throught all these per- 
formances if they are in all respects alike. The very object of mak- 
ing registered bonds was that they should be non-negotiable; and 
they were made so that the party holding them could be pro- 
786 tected in, his title, so that they could uot be taken away from 
him if his assignment was not on the back. 

I have cited these authorities on the question of negotiability, and 
I do not think you will find any difficulty in arriving at the con- 
clusion that these bonds are not negotiable. 

A purchaser of negotiable instruments, in order to be protected 
against any defect in the title of his vendee, must be a holder bona 
fide for value, and before maturity. 

Spicer vs. Waters, 65 Barb., 227. 

Dutchess Co. Mut. Ins. Co. vs. Hachfield, 73 N. Y., 228. 
Welch vs. Sage, 47 N. Y., 146. 

Evertson vs. National Bank of Newport, 66 N. Y., 18. 
Chapman vs. Rose, 56 N. Y., 139. 

Magee vs. Radger, 34 N. Y., 249. 

Belmont Branch Bank vs. Hage, 35 N. Y., 68. 

Birdsall vs. Russell, 29 N. Y., 249. 

Goodman vs. Simonds, 20 Howard, U. S., 364. 

Murray vs. Lardner, 2 Wallace, 121. 


The defendants having bought the bonds with knowledge of the 
laintiff’s claim therein are not bona fide holders, and took them sub- 


ject to such claim. pa oe 
Now, as to the question of the statute of limitation, I think I have 
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answered Judge Choate fully. Our claim is that it is within the ten- 
year limit; but even if it be six years, still the plaintiffs did not 
acquire knowledge until within six years before bringing this action. 

Judge Cuoate: The ordinary rule was where the bill called for 

specific performance and specific performance could not be 
787 complied with, the bill was dismissed and the party was al- 

lowed to go into the common-law court for his remedy; but 
where it appeared that the bill was brought in ignorance of the fact 
that the land had been sold, the court might retain the action and 
give a money judgment. 

Mr. WHEELER: At the time we brought this suit we thought that 
some of these bonds were still in the possession of Riggs & Co. Gen- 
eral Hovey was entitled to one-fourth of that award, and he had to 
be paid a sum equal to one-fourth of that award, and for that he 
had a lien on these bonds. A lien on specie can be nothing else 
but on the specie itself, and a lien on property may be sold and con- 
verted into money, so that by his contract he was entitled to one- 
fourth of that award to McDonald, and MeDonald could have drawn 
out three-quarters and left Hovey to fight over the other quarter. 
By consent and by decree that amount was changed into bonds. 
Those bonds become Hovey’s, and he took the risk of appreciation 
and depreciation of the bonds. If those bonds had fallen so that 
there would be nothing left, it would have been his loss. When he 
took his judgment against MeDonald he took it for gold, as he had 
aright todo. This award is in so many dollars in gold, and if that 


amount was changed into bonds and he comes and presents his— 


claim against Mr. Elliott he can claim the bonds themselves. He 
is not debarred of that claim against Riggs & Co. for the bonds just 
because he asked for gold in his judgment against McDonald. It 

does not preclude him fron asking Riggs & Co. for the bonds 
788 which belonged to him. 

Judge Cuoate: This judgment is a very extraordinary 
judgment. It is a money judgment against McDonald and declares 
that for that money judgment he is to have a lien on those bonds, 
but it gives him no remedy to establish that lien. It does not go 
on further and give the plaintiff the means of realizing on that lien. 


Findings to be submitted on May 9th, 1885. 


ay 
ay 
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789 In the Supreme Court of the District of Columbia. 


Tuomas J. PHELPs, Assignee in Bankruptcy of 
the Estate of Augustin R. McDonald, No. 3910, Equity 
v8. Docket 14. 
AvucusTIn R. McDonatp and WILLIAM WHITE. 


790 Report of G.W. Riggs, Receiver. Filed June 17, 1878. 
Hovey & Doe 


. v8. Eq., 3937. 
™ McDona_p, &c. 


WASHINGTON, 15th June, 1875. 


In compliance with order of the supreme court of the District of 
‘; Columbia, passed in the above cause, I hand to the honorable court 
a statement of my account as receiver, appointed in case of McDon- 

ald & White, 3910, equity doe. 14. 

On the 15 February, 1875, I received from Her Britannic Majesty's 
agent the sum of $93,665.25 in gold. 

Subsequently, by order of the court dated 16th February, I sold 
the gold and invested the proceeds in bonds of the District of Co- 
lumbia. On the 28 June, 1875, a decree of the court was handed 
me, directing me, as receiver, to pay the money to the defendants, 
McDonald and White. 

To be sure of the correctness of the order and of my obligations 
under it, I at once went into court and asked for instructions. The 

presiding judge then and there directed me to obey the man- 

791 dateof the court, and I at once surrendered to the parties the 

} securities I held assigning the certificates. Upon request of 
i> Mr. McDonald I sold for him the bonds and handed to him the pro- 
ceeds, $108,133, less the sum of 32c. due me for bonds I had ‘bought. 
I made no charge for commission. I have had nothing to do with the 
money or securities since the payment, either directly or indirectly. 

Respectfully submitted. GEO. W. RIGGS, Receiver. 


Account of George W. Riggs, receiver, under orders dated respect- 
ively 28 Dec’r, 1874, and Feb’y 16, 1875, in case of— 


Tuomas J. PHEvps, Assignee, 


v8. 
A. R. McDonatp & Wm. WHITE. 
CREDIT. Cr. 


} so10 Equity Doc. 14. 


Feb’y 15. By cash received of H. B. M.’s agent in coin. $93,665 25 
“ 24. “ premium on $43,665.25 coin, at 144, less 


brokerage }% ...ncccnne conene condue 6,222 30 
“ 25. “ premium on $50,000 coin, sold at 143, less 
brokerage 3% .ncc enna ceunenne setues 7,125 
June 28. “ cash received of A. R. McDonald, bal. of 
SR .cccoes seuncscessnsudiemininmaanet 32 


$107,012 87 
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792 Dr. 
1875. 
March 4. To cash of $100,000 Dist. of Col. 3.65 % 
bonds : 
$50,000 at 70 %, & brokerage - 
DO ini weions weenie aiiiins 30,125 
$00, 000 at 7 701 %,& brokerage 
} ea RDS 00,187 50 


70,312 50 


“ 11. “ eash of $52,300 Dist. of Col. 3.65 % 


bonds: 
$20,000 at 70 %- 14,000 
32,300 at 695... 22,569 62 
36,569 62 
meee 2 SD ccna sunnns 130 75 


On the 28th June, 1875, under decree of the court and 
orders in open court, the whole amount of the se- 
curities were delivered to A. R. McDonald for self 
and as attorney for Wm. White. The bonds were 
sold at 71 and cash paid in full-.---.---.-..----- $107,012 87 
E. & O. E. 
GEO. W. RIGGS, Receiver, &c. 


) Copy of Receipt Given to Geo. W. Riggs, Receiver. 


P W asuinaton, D. C., June 28, 1875. 
Received of Geo. W. Riggs, as receiver, one hundred and eight 


thousand one hundred and thirty-two 5,8; dollars in full of the fund 
; held as receiver. 
! (Signed) W. WHITE, 


Per A. R. McDONALD. 
A. R. McDONALD. 
CHAS. A. RAY, 
Solicitor for Wm. White & A. R. McDonald. 


Se eeee DONO ONE TE Bn ceccncinwns codtinacwnns 108,133 
ee Ge Oo SN CRRRIUED nc nncin ccm uaneomeriiiio 32 
Paid A. R, McDonald as above. -._..-.--..--.-.---. 108,132 68 


108,133 


793 Mandate S. C. U.S. Filed May 12, 1879. 
Unitep STATES OF AMERICA, 88: 


The President of the United States of America to the hon- 
orable the judges of the supreme court of the District 
of Columbia, Greeting: 


Whereas lately, in the supreme court of the District of Colu m bia, 


[SEAL. | 
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before you or some of you, in a cause between Thomas J. Phelps, 
assignee, complainant, and Augustine R. McDonald and William 
White, defendants, wherein the decree of the said supreme court 
entered in said cause is in the following words, viz: 

‘This cause having been heard upon the record of the special term 
and been argued by counsel and submitted to the court, it is there- 
upon, this 19th day of February, 1876, ordered, adjudged, and de- 
creed that the decree in the special term of June 28, 1875, from 
which the appeal to this court was prosecuted, be, and the same is 
hereby, aflirmed with costs,” as by the inspection of the transcript of 
the record of the said supreme court, which was brought into the 
Supreme Court of the United States by virtie of an appeal, agreeably 
to the act of Congress in such case made and provided, fully and at 
large appears, — United States, ought to be had, the said appeal not- 
withstanding. 

Witness the Honorable Morrison R. White, Chief Justice of 
794 said Supreme Court, the twelfth day of May, in the year of 
our Lord one thousand eight hundred and seventy-nine. 


Costs of complainant: 


Clerk ....-.......---. $147 35 Taxed by— 

ADE .Kctmmcume ee D. W. MIDDLETON, 

— Clerk of the Supreme Court 
$167 35 of the United States. 


Supreme Court U.S. October Term, 1878. 


Costs of Thos. J. Phelps, assignee, in No. 254.—1876: Ent. ac. 56; fil. 
wr. 40; allow. 40; cit. 40; serv. 40; bond and app. 68; ass. of er. 
40; pray. 40; ree. 100; cert. 40; doe. 40; rutr. 48. Oct. term, Ap. 
21: Ru. 28; pre. 40; ord. 28; con. 14. 1877, Oct. T., Ap. 21: Ra. 
28; pre. 40; ord. 28; con. 14. 1878, Oct. T., Ap. 21: Ru. 28; rees. 
1.20; br. 6.00; arg. 56; mo. 28; jud. 1643; fil. 40; rece. pr. 56; 
mo. and aw. 56; mand. 5.98}; cop. of record 91.00; co. ap. 5.88 ; 


co. and co. 56; attorneys’ docket fee $20.00...-...---.. $144 02 
APPCIED . ncnwe ccce commeneccoccessenseessnsenenenne 23 33 
$167 35 


$167.35. Fee Book R., pa. 155. ‘vest: D. W. Middleton, C. S. C. 
U.S. 1879. 
Rec'd pay’t per deposit. 
D. W. MIDDLETON, 
C8. C0. US. 
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795 Appearance of W. A. Cook for Riggs, Receiver. 
Supreme Court of the District of Columbia. 


Tnomas J. PHevps, Assignee, 
v8. In Equity. No. 5910. 
A. R. McDonacp et al. 
Aprit 4, 1879. 


Clerk will enter my appearance for George W. Riggs, receiver in 


this case. 
W. A. COOK, Sol'’r. 
Appearance, as ordered, entered. 
By the clerk. 


Motion and Notice for Order on Def’ts to Repay Money into Court. Filed 
July 16, 1879. 


In the Supreme Court of the District of Columbia, July —, 1879. 


Tuos. J. PHetps, Complainant, In Equity 


vs. Se 
A. R. McDonaLp and Wm. Wuire, Defendants. No. 3910. 


The complainant, by his solicitor, now comes and suggests to the 
court that the money heretofore held by the receiver in this case, 
George W. Riggs, and by him paid to the defendants under the de- 
cree of this court rendered on the 28 June, 1875, ought to be restored 
to the custody of this court, the aforesaid decree having been re- 

versed by the supreme court; and 
796 Whereas in the present term of October, in the year of 

our Lord one thousand eight hundred and seventy-eight, 
the said cause came on to be heard before the said supreme court 
on the said transcript of record and was argued by counsel, on con- 
sideration whereof it is now here ordered, adjudged, and decreed 
by this court that the decree of the said supreme court in this cause 
be, and the same is hereby, reversed with costs, and that the said 
complainant recover against the said defendants, A. R. McDonald 
and William White, one hundred and sixty-seven dollars and thirty- 
five cents for his costs herein expended and have execution there- 
for. 

And it is,further ordered that this cause be, and the same is hereby, 
remanded to the said supreme court for further proceedings to be 
had therein in conformity with the opinion of this court. 


OTH May, 1879. 


You, therefore, are hereby commanded that such execution and 
further proceedings be had in said cause in conformity with the 
opinion and decree of this court as according to right and justice 
and the laws of the of the United States. f 


ee 


ete.) seaman 


4 
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And the complainant, by his solicitors, moves the court for an 
order directing the defendants to repay into the registry of this court 
the money aforesaid or the part thereof which properly belongs to 
this case, being the sum of $59,000. 

FRED. P. STANTON, 


Solicitor for Compl’t. 


797 _—- Received notice of the above motion for Saturday, the 26th 
instant, or as soon thereafter ds the case can be heard. 


Washington, July 16, 1879. 
A. BROWNING, 
For W. A. COOK. 


Answer of McDonald to Motion. Filed Sep. 27, 1879. 
In the Supreme Court of the District of Columbia. 


Tuomas J. PHELPs 
tq. No. —. 


v8. 
A. R. McDonaLp and WILLIAM WHITE. 


The answer of the def’t, A. R. McDonald, respectfully apes 

1. That the pl’ft has no interest in the matter such as would justify 
the action desired by him, and he files herewith and as a part of 
his answer the opinion of the Supreme Court of the United States 
therein. 

2. That the fund referred to in the motion has been disposed of 
in the case of Hovey & Dole vs. A. R. McDonald and William 
White, No. 3937, by order of this court. 

3. Because he has no funds in his bands belonging to the pl’fe 


nor any under his control. 
WILLIAM A. COOK, 
Sol’r for McDonald. 


798 Opinion of the Sup. Court U. 8. Filed with Motion. 
Indemnity for capture and destruction of property. 


No. 254. October Term, 1878. 


v8. 


Tuomas J. PHecps, Assignee, Appellant, 
A. R. McDonacp and WILLIAM WHITE. 


Appeal from the supreme court of the District of Columbia. 


1. Vested rights ad rem and in re possibilities coupled with an 
interest and claims growing out of property, pass to an assignee in 
bankruptcy. The rigit to indemnity for the unjust capture or de- 
struction of property, whether the wrongdoer be a government or an 
individual, is clearly within this category. jokes 

2. Where the necessary parties are before a court of equity it is 

54—1588 
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immaterial that the res of the controversy, whether it be real or per- 
sonal property, is beyond the territorial jurisdiction of the court. It 
has the power to compel the defendant to do all things necessary 
according to the lex loci rei site which he could do voluntarily to 
give full effect to the decree against him. 


Mr. Justice SWAYNE delivered the opinion of the court: 
This is an appeal in equity from the supreme court of the District 
of Columbia. ‘The case was decided in that court upon a demurrer 
to the bill and amended bill of the complainant. The de- 
799 murrer was sustained and the bills were dismissed. The 
complainant is the appellant, and the action of the court 
below is brought before us for review. 

The demurrer admits the facts alleged. The question is only as 
to their sufficiency to entitle the appellant to the relief which he 
seeks. Without reproducing the case in detail as it is in the record 
we shall address ourselves to the salient points which it presents for 
our consideration. 

A chose in an action lies at the foundation of the controversy. It 
is thus described by McDonald in the schedule of his assets filed 
with his petition in bankruptey: “Claim against Geu’l Osborne, of 
U.S. Army, and others for burning in January or February, 1865, 
from 1,000 to 2,000 bales of my eotton in Arkansas and Louisiana.” 

The late bankrupt law provided that as soon as an assignee was 
appointed the judge or register should convey to him “ all the estate, 
real and personal, of the bankrupt” (Rev. Stat., see. 5044), and that 
there shouid vest in the assignee, among other things, all the bank- 
rupt’s rights of action for property, real or personal, and for any 
cause of action which he had against any person arising from con- 
tract or from the unlawful taking or detention or injury to his 
property. 

Comegys et al. v. Vass, 1 Pet., 195, has an important bearing upon 
this case. ‘That case arose under the bankrupt law of April 4, 1800. 

2 Stat. U.S., 19, ch. 19. The fifth and sixth sections author- 
800 = ized the commissioners to convey to the assignees “all the 

real and personal estate of every nature and description to 
which the said bankrupt may be entitled, either in law or equity, in 
auy manner whatever.” 

Under this act Vass was declared a bankrupt and received his cer- 
tificate of discharge. He had been an underwriter, and as such re- 
ceived from those whom he had insured and indemnified assign- 
ments of their claims against France, Great Britain, and Spain. In 
his return of his effects to the commissioners, pursuant to the stat- 
ute, he named the claims against France and England, but not the 
claim against Spain. The omission was supposed to have been hon- 
estly made, because there was then not the slightest spec recuperandi 
with respect to that country. The claim was regarded as hopelessly 
worthless. 

More than twenty years later, under a treaty between Spain and 
the United States, an award was made for its payment. There, as 
here, the money was demanded by the bankrupt and by his as- 
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siguees, and the same lines of argument to which we have listened 
in this case were pursued by the counsel in that case with consum- 
mate hearing and ability. The judgment of the court was delivered 
by Mr. Justice Story. It sustained the demand in behalf of the 
creditors and is exhaustive and conclusive. 

It is needless for us in this case to go over the same field of dis- 
cussion. 

A few remarks, however, grounded chiefly upon that authority, 

will not be out of place. 
801 It will be observed that the claim against Spain and the 
claim against the United States here in question rested upon 
the same foundation, and that each was surrounded by like circum- 
stances. , 

There is no element of a donation in the payment ultimately made 
in such cases. Nations, no more than individuals, make gifts of 
money to foreign strangers. Nor is it material that the claim cannot 
be enforced by a suit under municipal law which authorizes such a 
proceeding. In most instances the payment of the simplest debt of 
the sovereign depends wholly upon his will and pleasure. 

The theory of the rule is that the Government is always ready 
and willing to nay promptly whatever is due to the creditor. It is 
but a short tin. «ince our Government could be sued, and it can be 
done now only under the special circumstances defined by the stat- 
ute. It is enough that the right exists when the transfer is made, 
no matter how remote or uncertain the time of payment. The latter 
does not affect the former; nor has an adverse decision any final 
effect. If the demand be just and recognized as valid by the law of 
nations, the claimant or his government, if the latter choose to do 
so, may still press it upon the attention of the alien government. 

If the thing be assigned, the right to collect the proceeds adheres 
to it and travels with it whithersoever the property may go. They 
ure inseparable. Vested rights ad rem and in re, possibilities coupled 

with an interest and claims growing out of property, pass to 
802 theassignee. The right toindemnity forthe unjust capture or 

destruction of property, whether the wrong-does be a gov- 
ernment or an individual, is clearly within this category. Erwin 
v. U.S., not yet reported. The register’s deed in this case bears date 
on the 12th of February, 1869. The title then became vested in 
the appellant. Thereupon he stood in the place of McDonald, and 
was clothed with all the rights which had belonged to the bank- 
rupt before he became such. On the 25th of September, 1873, within 
less than five years after the assignment, an award was made by the 
mixed commission sitting under the treaty between the United 
States and Great Britain for the payment of $187,190 in satisfaction 
of the claim. 

In the light of these considerations it would be sheer fatuity to 
deny the substantial character and value of the claim at the time 
of the transfer by the register’s deed. 

But it is insisted that the alleged sale under the order of the dis- 
trict court divested the title of the assignee. 

According to the bill the order was to sell “certain accounts, 
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notes, judgments, &c.” The exhibit referred to as containing “ copies 
of the petition, order, and report of the sale” is not in the record. 
Whether the order was broad enough to include the claim in ques- 
tion and whether the report showed that it was sold are questions 
which, in the state of the record as it is before us, we are unable to 

determine. Doubts in such cases are to be resolved against 
803 the pleader; but, if the affirmative be conceded as to both 

these points, a fatal objection still remains. McDonald went 
into voluntary bankruptey. His petition did not disclose that he 
was a British subject. We have given the description of the claim 
in the schedule filed with his petition. It was brief and vogue, and 
gave no definite information. In a duplicate schedule filed with 
the register he pronounced it worthless, in assigning to him ex- 
empted property the register and assignee within saying, “ No other 
exemptions made because there are no assets, except some old claims 
which upon the face called for large amounts, and upon inquiry I 
find them totally or entirely worthless.” 

He failed to make known that he bought the cotton under a per- 
mit from the Treasury Department, accompanied with an order from 
the President directing the officers of the army and navy to aid 
him in getting it beyond the lines of the insurgent territory, and 
that it was lost to him by reason ofa sudden and unexpected change 
in the legislation of Congress, thus creating as strong an equity in 
his favor against the United States as could well exist. 

His memorial to the mixed commission was sworn to on the 25th 
of November, 1871. In that document his losses are stated with 
fullness and particularity. It is in striking contrast with the mea- 
gerness of the schedules. 

When there has been a transfer of the claim the rules of the com- 

mission provided that “ the mode and manner of such trans- 
804 fer must be stated.” The memorial was silent upon thissub- 

ject. This asset, soon to realize nearly $200,000, was sold for 
$20. ‘The amended bill avers and the demurrer admits that “ the 
said White, at the sale of assets in the bill mentioned, purchased the 
same at the request of said McDonald and with money furnished by 
him.” 

Such is the case touching the point in hand as it is presented by 
the demurrer of the appellees to the allegations of the complainant. 
Considering the sale in the light of this showing, we cannot hesitate 
to hold it invalid. We are not unmindful that the question may 
come again before the lower court, and perhaps before the court 
upon the answers of the appellees and the testimony adduced by the 
parties, and that it may then be the hinge of the controversy. It is 
our purpose in such case to leave both courts unfettered by anything 
in this opinion, and in all respects as free to decide, one way or the 
other, as if the subject had not been before considered by either tri- 
bunal. : 

The bankrupt law required that all suits by or against the assignee 
should be brought within two years from the time the cause of ac- 
tion accrued. Rev. Stat. U. S., 982, sec. 5057. 

But this provision relates to suits by or against the assignee with 
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respect to parties other than the bankrupt. In a case like this it 
has no application. If this were otherwise the cause of action here 
did not accrue until the award was made and McDonald set up a 
claim to the fund awarded. Clark v. Clark, 17 How., 321. 
805 Lastly, it is said that the suit is in effect a suit against the 
British Government, and that hence the court below had no 
jurisdiction of the case. 

In Clark v. Clark, supra, where the éontest was between the bank- 
rupt and his assignee touching a fund in the Treasury derived from 
a foreign government, the Secretary, though not a party, was en- 
joined from paying it over until the rights of the contestants were 
settled in the suit then pending. 

In Milner et al. v. Metz, 15 Pet., 221, also the fund in controversy 
was in the Treasury. The Secretary refused to recognize the claim 
of either party, and left them to adjust the conflict by a judicial de- 
termination. The contest was ended by a decree in the court be- 
low, which was affirmed by this court, perpetually enjoining one of 
the parties from receiving the money. 

This objection assumes facts which have no existence. The Brit- 
ish Government is in nowise, either in form or substance, a party to 
the record, and no final or coercive judicial action is sought except 
with respect to McDonald and White. In the progress of the case be- 
low George W. Riggs, Esq., was appointed receiver with authority to 
collect the fund. Of course he could do nothing without the volun- 
tary concurrence of the just and eminent British agent who was in 
possession. By consent of parties the fund was delivered to the 
receiver, and in the final decree brought here for review he was di- 

rected to pay it over to the appellees, less certain charges and 
806 expenses Incurred in procuring the award, and he was there- 

upon to be discharged from his office. We have heard no 
objection from any quarter to the placing of the fund in the hands 
of the receiver. Certainly none has been suggested in behalf of the 
sovereignty whose rights are said to have been invaded. 

But suppose, as has been suggested, that the money were in the 
British exchequer at the seat of the home government, still the 
court below had jurisdiction of the parties and of the cause and an 
important duty to perform. 

Such commissions as that which made the award here in ques- 
tion usually decide only as to the validity of the claim aan the 
amount to be paid. It is rarely, if ever, within their jurisdiction to 
decide to whom the claim belongs and hence is entitled to receive 
the money. They have no means of compelling the attendance of 
parties or witnesses, no rules of pleading or procedure applicable to 
such a case, and the foreign element in the tribunal at least cannot 
be supposed to have any knowledge of the law according to which 
the question is to be determined. The validity of the claim depends 
upon the law of nations; its ownership upon the local jurisprudence 
where the transfer is alleged to have been made. 

Hence, Comegys v. Vass, Clark v. Clark, supra, and other like cases 
have arisen, involving conflicting claims to the fund awarded, and 
nothing else. 2 
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In this case, whether the money be here or abroad, the as- 
807 signee is entitled fo have the question finally settled whether 
he or McDonald has the better right. This court has twice 
decided that a British subject can sue the United States in the Court 
of Claims, because an American citizen is permitted to sue the Brit- 
ish Government by a petition of right. The act of Congress creating 
the court requires reciprocity. U.S. v. O’Keefe, 11 Wall., 178; Car- 
lyle v. The U.S., 16 dd, 178. 

If the claim of the assignee were presented to the British Govern- 
ment by a petition of right and the claim of McDonald were also 
presented, the parties, in the absence of any judicial determination, 
would doubtless be required to settle their controversy by interplead- 
ing or in some other appropriate form of litigation. If the appel- 
lant shall be finally successful in this case and the record should be 
presented with his petition, no such question could arise, and judg- 
ment in his favor must necessarily follow. Conceding the fund to 
be there, why should not this question of paramount right be settled 
in this case rather than that the American claimant should be sub- 
jected to the delay, expense, and other inconveniences of a suit 
before a foreign tribunal? The adjudication would be as binding 
in one case as in the other. 

Where the necessary parties are before a court of equity it is im- 
material that the res of the controversy, whether it be real or per- 
sonal property, is beyond the territorial jurisdiction of the tribunal. 
It has the power to compel the defendant to do all things necessary, 

according to the lex loci rei site, which he could do volun- 
808  tarily, to give full effect to the decree against him. 

Without regard to the situation of the subject-matter, such 
courts consider the equities between the parties and decree in per- 
sonam according to those equities. and enforce obedience to their 
decrees by process in personam. 2 Story’s Eq., sec. 899; Miller v. 
Sherry, 2 Wall., 249; Penn. v. Lord Baltimore, 1 Vesey, Sent., 444; 
Mitchell v. Buneh, 2 Paige, 606. 

The decree of the court is reversed, and the cause will be re- 
manded, with directions to proceed in conformity to the opinion. 


Mr. Justice MILver, dissenting : 

The treaty under which the award was made, which is the sub- 
ject-matter of this suit, provides for the payment to Great Britain 
of claims for injury to British subjects, and the award in this case 
in express terms orders the money to be paid to the agent of that 
government in this country. The case of Comegys v. Vass and 
Clark’s case, cited in the opinion, are cases of awards made in favor 
of the United States for the use of her citizens. 

While the money so awarded is properly a fund within the juris: 
diction of our courts, as are also our own citizens, I do not think 
those courts have any control over the British Government or its 
agents in the distribution of the fund awarded to them. 

It does not appear from anything in the record, as I read it, that 

the fund in controversy has ever been voluntarily paid into 
809 court by the agent of that government. It is an indelicate 
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attempt by the courts of this country to seize in transitu for its 
own citizens what by treaty this Government has agreed to pay 
to another government for its subject. 

I therefore dissent from the judgment of the court, and my brother 
Field concurs with me in the matter. 


Decree Ordering Def’ts to Repay into Court Money Had of Receiver. 
Filed Sep. 27, 1879: 


Supreme Court of the District of Columbia. 


Tuomas J. PHELPs 
? v8. In Equity. No. 3910. 
McDona.p and WHITE. 


The motion filed in this case by the plaintiff on the 16th July, 
1879, for a rule upon the defendants to require them to deposit in 
this court of fiftv-nine thousand dollars which had been paid to the 
receiver, Geo. W. Riggs, under a decree of court on the 28th day of 
June, 1878, which decree has been reversed by the Supreme Court 
of the United States, came on to be heard on this the 27th Septem- 
ber, 1879, and was argued by counsel. Upon consideration thereof, 
as it appears by the order of this court in special term of July 12, 
1875, that the fund in controversy was paid over to the dehendante 
jointly, the court doth order, adjudge, and decree that the defend- 
ants, Augustine R. McDonald and Wm. White, be now ordered and 
required to pay over to the registry of the court the amount so by 

them received, namely, fifty-eight thousand seven hundred 
810 and thirty-five dollars and twelve cents ($58,735.12), on or 
before the first Tuesday in November next. 


By the court: 
MacARTHUR, Justice. 


Answer of McDonald to Rule. Filed Nov. 4, 1879. 


In the Supreme Court of the District of Columbia. 


Puevprs, Assignee, 
v8. 
McDoxaLp & WHITE. 


For answer to the rule against him, by his attorneys, Cook & Cole, 
the def’t says: 

1. That for several months he has been confined in Ludlow-street 
jail in an action instituted by Hovey & Dole against this def’t on a 
judgment received in the supreme court of the District of Columbia, 
and that as a consequence is without opportunity or means to an- 
swer said rule fuilv, as otherwise he could do. 

2. That the fund which is referred to in the rule, and which is 
sought to have brought into court, was paid to the solicitor of the 
def ’t and by said solicitor, Ray, to this defendant under an order of 
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the equity court of said District; which said payment, in proceed- 
ings in said case, viz.,on exceptions to the account of the receiver, 
Geo. W. Riggs, Esq., was approved by the general term of said 

court. | 
811 3. That on the payment of the fund to him it — immedi- 

ately transmitted to London and invested, and the specula- 
tions proved unsuccessful, and as a consequence he is without any 
part of the funds or any other with which to comply with the order 
of said court or the rule thereof, and that the fund was so disposed 
of before any rule or order of said court in relation to the same. 

4. He is informed and believes that the said Phelps has long since 
been discharged as assignee by this der’t in bankruptey, and has no 
right or interest in said fund and had not at the time it was received 
by this def’t. 

For these and other reasons appearing in the papers of the case 
the def’t prays that the said rule may be discharged, and for such 
other and further action as will be just and proper in the premises. 


A. R. McDONALD, By Counsel. 
COOK & COLE, Sol’rs. 


Rule to Show Cause, &c. Isswed Dec. 6, 1879. 
In the Supreme Court of the District of Columbia. 


Tuomas J. Puevrs, Assignee in set 
ruptey 7 . 
‘ yy No. 3910. In Equity. 
Avuaustin R. McDona.Lp, WILLIAM WHITE. | 


Upon the motion of the complainant, filed in this cause on the 
12th day of November, it is— 
Ordered this 6th day of December, A. D. 1879, that the de- 
812  fendants and each of them show cause, on or before the 28th 
day of December, A. D. 1879, why they and each of them 
should not be decreed to be in contempt for having failed to obey- 
the order of this court, made on the 27th day of September, 1879, 
requiring them to pay into the registry of this court the sum of 
fifty-eight thousand seven hundred and thirty-five dollars and 12 
cents ($58,755.12) on or before the first Tuesday in November, 1879. 
And it is further ordered that service of this rule may be made 
upon William A. Cook and Charles A. Ray, solicitors for the said 
defendants, and also upon the said William White and A. R. Me- 
Donald, personally by the U.S. marshal for the judicial district in 
which the said White and McDonald may be found, ten days before 
the said 25th day of December, 1879: Provided that if the said Me- 
Donald and White or either be not found after reasonable efforts 
made to serve this rule upon them or either of them, then service 
upon the said solicitors or either of them shall be sufficient service 
thereof as to each defendant. 
By the court: 


MacARTHUR, Justice. 
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Marshal’s Return to Rule. 
Served copies of this rule on Wm. A. Cook Dec’r 12, 1879, and 


Charles A. Ray Dec’r 13, 1879. 
F. DOUGLASS, Marshal. 


Marshal’s Return, S. D. N. Y. 


Served copy of rule to show cause on A. R. McDonald Dec. 10, 


1879. 
LOUIS F. PAYNE, 
U. 8S. Marshal, Sou. Dist. of New York. 


813 Affidavit of Service. Filed Jan’y 3, 1880. A. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


THos. ree in a 
AvueusTIn R. McDonaLp and WILLIAM WHITE. 3910. 


John D. McPherson, being duly sworn, deposes and says— 

That on the 8 day of December, 1879, he placed in an envelope 
addressed to the United States marshal for the southern district of 
Ohio two certified copies of the order of the court in this cause, made 
on the 6th day of that month, with a letter requesting him to serve 
the said order on William White, and two dollars to pay the fee for 
so doing, and sent the same by registered mail, properly post paid, 
to Cincinnati; and this deponent is and was informed, and he be- 
lieves truly informed, that the said White was then a resident in 
Cincinnati, Ohio, within the district of the marshal aforesai |. 


JNO. D. McPHERSON. 


Sworn and subscribed before me this 3d day of January, 1880. 
R. J. MEIGS, Clerk, 
By M. A. CLANCY, Ass’t Clerk. 


814 Order Altaining Further Time to Def’ts to Show Cause. Filed 
Jan’y 3, 1880. 


In the Supreme Court of the District of Columbia, this 3d Day of 
Jan’y, 1880. 


PHELPS 
vs No. 3910, Eq. Doe. 14. 


McDonacp et al. 


Whereas on the 6th day of December, 1879, an order was passed 
in this cause requiring defendants McDonald and White to show 
cause on or before the 28th day of December, 1879, why they be not 
adjudged in contempt and providing for personal service on said 
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McDonald and White, by the U. S. marshal, in the district where 
they might be found, and that if said McDonald and White should 
not be found within a reasonable time their counsel might be served 
in their place and stead, it appearing to the court that McDonald 
aforesaid has been personally served by the U. S. marshal for the 
southern district of New York, in New York city, and that the 
return of said U. S. marshal has been filed this day in due form, and 
that W. A. Cook and Charles A. Ray, solicitors for McDonald and 
White, respectively, have been duly served by the U.S. marshal in 
this District; and it further appearing that defendant McDonald 
has not shown cause as required by the order of Dec’r 6th, and, 

before any other or further proceedings are had under the 
815 order aforesaid, it being suggested to the court by the solicit- 

ors for Phelps that the terminal day of the time within which 
defendants McDonald and White were required to show cause, to 
wit, the 28th day of December, 1879, happened to be a Sunday, and 
that furthermore a copy of the said order of December 6th aforesaid 
has been forwarded by mail to the U. S. marshal at Cincinnati, in 
whose district the defendant White is believed to be, and that no 
return or answer has been received from said marshal— 

It is this 3d day of January, 1880, ordered that the defendants 
McDonald and White have further time to show cause why they be 
not adjudged in contempt, and that if they do not show cause as 
aforesaid on or before Friday, the 9th day of January, 1880, they be 
considered and adjudged in contempt, provided a copy of this order 
be served on their solicitors. 

By the court : 

MacARTHUR, Justice. 


Served copies of this order on William A. Cook and Charles A. 
Ray Jan’y 6th, 1880. | 
FF. DOUGLAS, Marshal. 
Marshal’s return, Jan’y 6, 1880. 


Answer of Solicitor. Filed Jan’y 9th, 1880. 


In the Supreme Court of the District of Columbia. 


PHELPS 
v8. Equity No. 3910. 
McDona cp et al. 


816 And now, on this 9th day of January, 1880, comes William 

A. Cook, one of the solicitors for the defendants, and, without 
appearing to the rule issued herein on the 3d day of January, 1880, 
for the defendants, and appearing thereto for himself alone only for 


the purpose of moving to quash the same, for defence thereto, re- ° 


spectfully submits to the court that the same should be quashed 
and set aside for the following reasons, viz : 

1. Because said rule is founded on the former one awarded on the 
6th day of December, 1879, which, being returnable on Sunday, was 
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‘void, and could constitute no basis for the future action of the 


court. 
2. Because the said rule is a modification of the said former rule 


of the 6th day of December, 1879, and was made without any notice 
to the defendants or their solizitors. 

3. Because the said rule was not served on the solicitor of the said 
defendants until the 7th day of January, 1880, at 11.30 o’clock a. mn., 
in the room of circuit court No. 1, where he was then and still is 
engaged in the trial of an important case, which has already occu- 
pied several weeks, he now having the principal charge and control 
of the case, his associate having been absent several days. 

4. Because, it being a rule to show cause why the defendants shall 

not be adjudged in contempt of the court, the same cannot be 
817 adjudicated by the court without personal service on the de- 
fendants. 

5. Because the personal service of the rule of the 6th of December, 
1879, on the defendant McDonald cannot take the place of personal 
service of this rule, the former one being void and requiring no 
answer whatever. 

6. And the said solicitor respectfully submits that if the said rule 
be not quashed that a reasonable time be granted in which to.en- 
able him to obtain from the defendants their answer, he not having 
had time to do so since service of the said rule on him. 


WILLIAM A. COOK. 


District oF COLUMBIA, alia 
County of Washington, } To wit: 


William A. Cook, being duly sworn, says upon oath that the 
facts stated in the foregoing answer upon his own knowledge are 
true, and those therein stated upon information derived from others 


he believes to be true. 
WILLIAM A. COOK. 


Subscribed and sworn to before me this 9th day of January, 1880. 
R. J. MEIGS, Clerk, 
By J. JAY CAMP, 
Ass’t Clerk. 


818 Motion to Extend Time of Service and Affidavit in Support of. 
Filed Jan’y 14, 1880. 


In the Supreme Court of the District of Columbia. 


PHELPS . 
v8. No. 3910. In Equity. 
McDonaLtp & WHITE. 


To Messrs. Wm. A. Cook and Chas. A. Ray and Robert Christy, 
sol’rs for defendants. 
Sirs: Please take notice that on Saturday next, at 11 o'clock, or 
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as soon thereafter as counsel can be heard, I shall move the court to 


grant the order a copy of which is herewith. 
Dated Jan’y 13th, 1880. 
Resp’y, JNO. D. McPHERSON, 
Sol’r for Complainant. 


Service acknowledged this 14th day of Jan’y, 1880, of above 
819 notice, copy of order, and affidavit in support thereof. 
WILLIAM A. COOK, 
Sol. for M’D. 


I, Calderon Carlisle, make oath and say that on this 14th day of 
January, 1880, I left a copy of the within notice, together with 
copies of annexed orderand affidavit, at the office of Charles A. Ray, 
No. 321 44 street, in the hands of his partner, Mr. Newman, about 


the hour of 1 p. m. 
CALDERON CARLISLE. 


Subscribed and sworn to before me this 14th day of January, 


1880 
R. J. MEIGS, 
Clerk 8S. C., D. C., 
By R. J. MEIGS, Jr., 
Ass’t Clerk. 


I, William McAleer, make oath and say that on this 14th day of 
January, 1880, between the hours of 2 & 3, I left a copy of the within 
notice, together with a copy of the order and affidavit hereunto 
annexed, at the office of Robert Christy, No. 1420 N. Y. Ave. 

WILLIAM McALEER. 


Sworn and subscribed before me this 14th day of Jan’y, 1880. 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 
Ass’t Clerk. 


820 Motion for Further Time to Serve White. Filed Jan’y 14, 1880. 


In the Supreme Court of the District of Columbia. 


PHELPS 
vs. } No. 3910. In Equity. 
McDonatp & WHITE. 


Now comes Juno. D. McPherson, solicitor for compl’t, and moves 
the court to grant the following order: 

Whereas it appears to the court that defendants McDonald and 
White have not shown cause why thev should not be adjudged in 
contempt, as required by the orders of December 6th, 1879, and Jan- 
uary ord, 1880; and 

Whereas it further appears by the affidavit of Jno. D. McPherson 
that Wm. White has not been personally served, but that it is be- 
lieved that he can now be found and served within a few days: 
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It is,on motion of solicitors for complainant, this 17th day of 
January, 1880, ordered that the time for showing cause why defend- 
ants be not adjudged in contempt allowed by the order of Decem- 
ber 6th and extended by the order of January 3d, 1880, be, and.the 

same is hereby, further extended to the — day of January, 
821 1880, and that the time for making personal services on de- 
fendant White be extended to the — day of January, 1880. 


In the Supreme Court of the District of Columbia. 


Taomas J. rn Assignee, : at 3910. In 
AuGustTIN McDonaLp and WILLIAM WHITE. Equity. 


John D. McPherson, being duly sworn, deposes and says— 

That in the execution of an order of this court made on the 6th 
day of December, A. D. 1879, he sent a copy of the said order to the 
marshal of the United States for the southern district of Ohio to be 
served upon the defendant William White. | 

That the said copy, with instructions as aforesaid, was mailed on 
the 8th day of December, 1879, and that on the morning of the 9th 
day of January, 1880, and not before this deponent has received a 
reply from the said marshal, which is hereto annexed. 


JNO. D. McPHERSON. 


Sworn and subscribed before me this 14th day of January, 1880. 


R. J. MEIGS, Clerk, 
By M. A. CLANCY, 
Ass't Clerk. 


822 Office of U. S. marshal, southern district of Ohio. 
CINCINNATI, O., ——, 187-. 


Taos. J. McPHERSON 
No. 3910. 


vs. 
A. R. McDonaLp & Wma. WHITE. 


Messrs. McPherson & Carlisle, Washington, D. C. 


GENTLEMEN: Herewith “rule to show” in above received from 
you on Dec. 10, 1879. 
~ After looking up all parties to whom vou refer me I find Wm. W. 
White is the man’ you want. He is in business at 63 W. Front 
street, this city, and we could now make service on him personally, 
I presume. During the life of this writ (prior to Dec. 18th, 1879) 
he was in New Urleans, but was to be home by Jan’y Ist, 1880. If 
you still wish service made on him and will forward writ I will 
make it. If not, will return the $2 f’w’d me. 


Very respectfully, J. C. ULLY, U.S. M,, 
By T. M. TOWN, Dep. 
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823 Order Extending Time for Serving Personally Def't White and 
Extending Time for Showing Cause by Defendants. Filed Jan’y 
17, 1880. 


In the Supreme Court of the Dist. of Columbia. 


Tuomas J. PHELPS 
vs. No. 3910. In Equity. 
A. R. McDonatp & WHITE. | 


Whereas it appears to the court that defendants MeDonald «& 
White have not shown cause why they should not be adjudged in 
contempt, as required by the orders of December 6th, 1879, and Jan- 
uary 3d, 1880; and : 

Whereas it further appears by the affidavit of John D. McPher- 
son that Wm. White has not been personally served, but that it 
is believed that he can now be found and served within a few days: 

It is,on motion of solicitors for complainant, this 17th day of Jan- 
uary, 1880, ordered that the time for showing cause why defendants 
be not adjudged in contempt allowed by the order of December 6th 
and extended by the order of January 3d, 1880, be, and the same is 
hereby, further extended to the 30th day of January, 1880, and the 
time for making personal service on defendant White be extended 
to the 24th day of January, 1880. 

CH. P. JAMES, Justice, We. 


824 Notice of Motion for Leave to File Supplemental Bill. Filed 
Jan’y 17, 1880. 


In the Supreme Court of the District of Columbia. 


In Equity. No. 
3910. 


Tuos. J. Puevps, Assignee, 
vs. 
AvaustiIn R. McDonatp and Witiiam WHITE. 
To Rob’t Christy, Esq., William A. Cook, Esq., Chas. A. Ray, Esq., 
solicitors for defendants: 
Please take notice that on Saturday, the 17th instant, at 11 o’e. 
a. m., or as soon thereafter as counsel can be heard, [ will move the 
court for leave to file a supplemental bill in this cause. 
JNO. D. McPHERSON, 
Solicitor for Complainaat. 
January 14, 1880. 


[, William McAleer, make oath and say that on the 14th day of 
January, 1880, I left at the office- of Robert Christy, Wm. A. Cook, 
and Charles A. Ray (No. 1420 N. Y. Ave., cor. of 6th and D Sts., 
‘and Nos. 321 4} street respectively) copies of the within notice. 


WILLIAM McALEER. 
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Sworn and subscribed before me this 14th day of January, 1880. 


R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., Ass’t C’k. 


825 Order for Leave to File Supplemental Bill. Filed January 17, 
1880. 


PHELPs 
vs. 
Waite & McDonaLp. 


On motion of the solicitor for complainants, after notice to the 
solicitors for the defendants, leave is given to the complainant to 
file this supplemental bill this 17th day of January, 1880. 

CH. P. JAMES, Justice. 


Supplemental Bill. Filed Jan’y 17, 1880. 


Iu the Supreme Court of the District of Columbia. ' 
Tuomas J. —— Assignee, In Equity. No. 
( 
Augustin R. McDonaLp and WiLtiaAM WHirte. sold. 


The supplemental bill of Thomas J. Phelps, assignee of Augustin 
R. McDonald. Filed by leave of the court this — day of January, 
A. D. 1880. 


The complainant says— 
826 That since the filing of the bill in this cause and the amend- 
ment thereto this court, on the 28 day of December, A. D. 
1874, ordered that the writ of injunction issue to restrain the defend- 
ants from collecting the award in the bill mentioned and appoint- 
ing George W. Riggs receiver of the court, with the authority to 
collect and receive the sameand hold the same subject to the further 


order of the court. 
That afterwards, on the 6th day of February, A. D. 1875, the said 


_ order granting a provisional injunction was by the court so modified 


as to permit the said defendant, William White, to receive from the 
agent of the British Government one-half of the said award to enable 
hin to pay the expenses incurred by the said defendant, Augustin 
R. McDonald, in the prosecution of the said claim, which expenses 
were found to amount to one-half the award, and the receiver was 
authorized to collect and receive the remaining half of the award. 

That the remaining half of the award, reduced by a certain sum 
deducted under treaty provisions, was accordingly collected by the 
suid receiver in the month of February, A. D. 1875, to the amount 
of $93,665.25 in gold, and was converted into lawful money of the 
United States to the amount of $107,012.55, and was then, by order 
of this court, invested in bonds of the District of Columbia known 


as 3.65 bonds. 
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That afterwards the defendants, on the 21 day of April, A. D. 

827 1875, interposed a demurrer to the bill, and the cause came 

on to be heard on the said.demurrer, and on the 28th day of 

June, A. D. 1875, the court allowed the demurrer .and decreed that 

the bill be dismissed, and directed the receiver to pay the funds be- 

longing to the cause to the said defendants, McDonald and White, 

or order, and the said receiver, on the same day, sold the said bonds 

for the sum of $108,132.68 and paid over the proceeds to the said 
defendants. | 

That this complainant appealed to the court in general term from 
the said decree dismissing his bill, and the said decree was affirmed 
by the general term on the 19 day of February, A. D. 1876. 

That the complainant then prosecuted an appeal to the Supreme 
Court of the United States, and the said Supreme Court of the 
United States on the — day of , A. D. 1879, reversed the said 
decree and remanded the cause to this court, with directions to pro- 
ceed in conformity with the opinion of the said Supreme Court in 
said cause, and the mandate of the said Supreme Court was filed in 
this court on the — day of , A. D. 1879. 

That in the year 1874, and after filing of this complainant’s bill 
in this cause, one Charles E. Hovey and one William P. Dole filed 
their bill in equity in this court, numbered on the docket thereof 
3937, to enforce a lien on the same fund, and, on motion of their 

solicitor, this court, on the 19th day of June, A. D. 1877, by 
828 decree of that date, required the said defendants to pay back 
into the registry of this court the sum of $49,297.50, part of 
the fund so as aforesaid paid to the said defendants by the receiver. 

That on the 27th day of September, A. D. 1879, this court, on 
motion of the solicitor for this complainant, required the said de- 
fendants to pay into the registry of this court the sum of $58,735.12, 
being the residue of the fand so as aforesaid paid to the said defend- 
ants by the receiver. 

That neither the said defendants nor any one of them has paid 
into the registry of this court any part of the said funds so ordered 
to be paid in by them. 


Prayers. 


And the complainant prays as he has heretofore prayed; and _ 


that the defendants answer this supplemental bill—not on oath, 
which is, waived ; and— 

That the said defendants be decreed to pay to the complainant 
the sum of one hundred and eight thousand one hundred and 
thirty-two doilars and 68 cents. 


JNO. D. McPHERSON, 
Solicitor for Complainants. 
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829 Copies of Orders of Court, with Return of U. S. Marshal of Sou. 
Dist. of Ohio. Filed Jan’y 21, 1880. 


In the Supreme Court of the District of Columbia. 
PHELPs 


v8. bao10 In Equity. 
McDonaLp & WHITE. 

Whereas it appears to the court that defendants McDonald & 
White have not shown cause why they shouid not be adjudged in 
contempt, as required by the orders of December 6th, 1879, and Jan- 
uary 3d, 1880; and 

Whereas it further appears by the affidavit of John D. McPher- 
son that Wm. White has not been personally served, but that it is 
believed that he can now be found and served within a few days: 

It is, on motion of solicitors for complainant, this 17th day of Jan- 
uary, 1880, ordered that the time fur showing cause why defendants 
be not adjudged in contempt allowed by the order of December 6th 
and extended by the order of January 3d, 1880, be, and the same 


_ is hereby, further extended to the 30th day of January, 1880,. 


830 and the time for making personal service on defendant White 
be extended to the 24th day of January, 1880. 


CH. P. JAMES, Justice, &c. 
A true copy. 


Test : R. J. MEIGS, Clerk, 
By J. JAY CAMP, Ass’t Clerk. 


831 In the Supreme Court of the District of Columbia, Third 
Day of January, 1880. 


PHELPS 
vs. {Ne 3910, Eq. Dock. 14. 
McDona.p et al. 


Whereas on the 6th day of December, 1879, an order was passed 
in this cause requiring defendants McDonald and White to show 
cause, on or before the 28th day of December, 1879, why they be 
not adjudged in contempt, and providing for personal service on said 
McDonald and White by the U.S. marshal in the district where they 
might be found, and that if said McDonald & White should not be 
found within a reasonable time their counsel might be served in 
their place and stead, it appearing tothe court that McDonald afore- 
said has been personally served by the U.S. marshal for the southern 
district of New York, in New York city, and that the return of said 
U.S. marsha lhas been filed this day in due form, and that W. A. 
Cook and Charles A. Ray, solicitors for McDonald and White re- 
spectively, have been duly served by the U.S. marshal in this Dis- 
trict, and it further appearing that defendant McDonald has not 
shown cause, as required by the order of December 6th, and before 
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any other or further proceedings are had under the order 
832 aforesaid, it being suggested to the court by the solicitors for 

Phelps that the terminal day of the time within which de- 
fendants McDonald and White were required to show cause, to wit, 
the 28th day of December, 1879, happened to be Sunday, and that, 
furthermore, a copy of the said order of December 6th aforesaid has 
been forwarded by mail tothe U.S. marshal at Cincinnati, in whose 
district the defendant White is believed to be, and that no return or 
answer has been received from said marshal, it is, this 3d day of 
January, 1880, ordered that the defendants McDonald and White 
have further time to show cause why they be not adjudged in con- 
tempt, and that if they do not show cause as aforesaid on or before 
Friday, the 9th day of January, 1880, they be considered and ad- 
judged in contempt, provided a copy of this order be served on their 
solicitors. 

By the court: 
MacARTHUR, Justice. 


R. J. MEIGS, 
Olerk Sup. C’t D. C., 
By R. J. MEIGS, Jr., Ass’t Clerk. 


833 In the Supreme Court of the District of Columbia. 


True copy. 


Thomas J. PHELPs, Assignee in Bankruptey, 
v8. 3910. In Equity. 
Avuacustin R. McDonatp, WILLIAM WHITE. 


Upon the motion of the complainant, filed in this cause on the 
12th day of November, it is ordered this 6th day of December, A. D. 
1879, that the defendants and each of them show cause on or before 
the 28th day of December, A. D. 1879, why they and each of them 
should not be decreed to be in contempt for having failed to obey 
the order of this court, made on the 27th day of September, 1879, 
requiring them to pay into the registry of this court the sum of 
fifty-eight thousand seven hundred and thirty-five dollars and 12 
cents ($08,735.12) on or before the first Tuesday in November, 1879. 

And it is further ordered that service of this rule may be made 
upon William A. Cook and Charles A. Ray, solicitors for the said de- 
fendants, and also upon the said William White and A. R. McDonald 
personally, by the U.S. marshal for the judicial district in which the 
said White and McDonald may be found, ten days before the said 

28th day of December, 1879, provided that if the said Mc- 
834 Donald and White or either be not found after reasonable 

effurts made to serve this rule upon them or either of them, 
then service upon the said solicitors or either of them shall be suf- 
ficient service thereof as to such defendants. 

By the court : 


MacARTHUR, Justice. 


R. J. MEIGS, 
Clerk: Sup. C’t D. C., 
By R. J. MEIGS, Jr., Ass’t Clerk. 


True copy. 
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Return of U. S. Marshal, Southern District of Ohio. 


Ree’d this writ at Cincinnati, Ohio, Dec. 10th, 1879, and as tothe 
within-named William White he was not found in my district this 
the 18th day of December, 1879. é 

J. C. ULLERY, U. 8. ©, 
By E. C. TIVIFORD, Dep. 


I hereby certify that on the 19th day of January, 1880, at 3.15 
p.m., at the city of Cincinnati, in my district, I personally served 
the within process upon the within-named William White by ex- 
hibiting to him the within three originals and at the same time 
leaving with him copies thereof. 

J. C. ULLERY, 


U. 8. Marshal, 8. D. Ohio. 
Service, 2.00; paid. 


835 Answer of Solicitor to Rule to Show Cause vs. McDonald and 
White. Filed July 30, 1880. 


In the Supreme Court of the District of Columbia. 


PHetps, Assignee, 


Us \ equity, No. —. 


McDonaLp and WHITE. 


Rule to show cause why the defendants should not be committed 
for contempt, Xe. 


And now, to wit, om the fourth day of February, A. D. 1880, ap- 
pears William A. Cook, solicitor for A. R. MeDonald, one of the 
defendants, and suggests to the court that the said defendant has 
been served in Ludlow-street jail, in the city of New York, with a 
copy of the rule to show cause, &c., and that the said McDonald is 
not in either a physical or mental condition to attend to any busi- 
ness or respond to said rule ; that he has in his possession the copy 
of an affidavit made by one Thomas F. O’Brien, and filed in the 
supreme — for the city and county of New York, which is as fol- 
lows: 


N. Y. Supreme Court. 


In the Matter of the Application of Aveustine R. McDonacp to be 
Discharged from Imprisonment. 

Ciry aNnp County oF New YORK, 8: 

836 Thomas F. O’Brien, M. D., of the city — New York, being 
duly sworn, says that he is a physician and examiner of 

lunacy duly appointed in and for the State of New York, and also 

duly appointed physician to the county jail, in the city of New York, 

and as such physician has charge of all the sick in said jail, and he 

is acquainted with and has known A. R. McDonald, petitioner herein, 

for the past ten months, and that he is in a dangerous condition, 
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suffering from mental depression, cerebral irritation, and loss of 


memory nearly bordering on melancholy and dementia incipious. 
The almost total loss of appetite, caused by his mental apathy and in- 
activity, his restlessness and loss of —— has produced such general 
wasting of his body as to endanger his health seriously. The great 
deterioration of his physical and mental condition is principally 
caused by his detention or confinement in jail, and his immediate 


release is of absolute necessity. 
THOMAS F. O’BRIEN. 


Sworn to before me this 10th day of December, 1879. 
CHAS. L. CARTER, 
Notary Public, Kings Co. 
(Cert. in N. Y. Co.) 


As well as from other facts and information from other parties, 
among them J. Alexander Wyman, of Nos. 155 and 157 Broadway, 
New York city, and affiant verily believes that said McDonald was 
in the condition mentioned in said affidavit at the time of the serv- 

ice of said rule upon him, and still is in such condition and 
837 not able to understandingly respond to said rule, and affiant 
can within a few days obtain conclusive evidence thereof. 

Wherefore, in view of the facts, he prays for such delay as respects 
said ruie as will enable him to furnish to this honorable court other 
and further facts in regard to the physical and mental condition of 
said McDonald. 

WM. A. COOK, 
Solicitor for McDonald. 


838 District or CoLumBIA, ae 
Washington County, ; To wit. 


Personally appeared William A. Cook, who, being duly sworn, 
deposes and says that the matters and things stated in the foregoing 
instrument of writing are true in substance and in fact. 

R. J. MEIGS, Clerk, 
By J. JAY CAMP, Ass’t Clerk. 


In the Supreme Court of the District of Columbia. 


PHELPs 
vs. bn No. 3910. 
McDonatp and WHITE. 


And now comes William A. Cook, one of the solicitors of the de- 
fendants, and, for response to the rule that was entered herein on 
the 17th day of January, 1880, says that he moves to quash the same 
for the following reasons: 

1. Because no personal service of any valid rule to show cause 

why they should not be adjudged in contempt has ever been 
839 made on the defendant McDonald. The only rule served on 

defendant MeDonald was returnable on Sunday, and there- 
fore void. 
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2. Because the defendant McDonald is now confined in Ludlow- 
street jail, and, as his said solicitor is informed and verily believes, 
is in an unsound and incompetent state of mind to transact any busi- 
ness. 

3. And if the court shall be of opinion that said rule should not 
be quashed that then time be granted him to see if there can be 
obtained from said McDonald his answer‘to said rule or lay before 
the court the facts necessary to show that he is in an insane and un- 
sound state of mind, rendering such proceedings against him im- 
proper ; that he has been so constantly engaged in court since the 
17th instant that he has had no time to communicate with said de- © 
fendants. 


DistRIcT OF COLUMBIA, To wit: 
Washington County, 


William A. Cook, being duly sworn, says upon oath that the fore- 
going answer signed by him is true so far as the facts therein set 
forth are stated upon his own knowledge, and so far as stated upon 
information derived from others he believes them to be true. 


WILLIAM A. COOK. 


Subscribed and sworn to before me this 30th day of January, 1880. 
R. J. MEIGS, Clerk, 
By J. JAY CAMP, Ass’t Clerk. 


840 Affidavits as to Condition of McDonald. Filed Feb’y 12, 1880. 


The people of the State of New York, by the grace of God 
[ SEAL. ] free and independent, to all whom these presents shall 
come, Greeting: 


Know ve that we, having inspected the files of the superior court 
of the city of New York, do find there remaining on file certain 
affidavits of Thomas F. O’Brien, M. D., and James Friedriches, M. 
D., in an action wherein Charles E. Hovey and one — are plaintiffs 
and Augustine R. McDonald is defendant, in the words and figures 
following, to wit: 


N. Y. Superior Court. 


In the Matter of ihe Application of Augustine R. McDonacp to 
be Discharged from Imprisonment. 


City AND County oF New York, 88: 


James Friederichs, of the city of New York, being duly sworn, 
says that he is a physician and examiner in lunacy duly appointed 
in and for the city and State of New York, and that as such phy- 
sician and examiner in lunacy he has examined A. R. McDonald 
herein, confined in Ludlow-street jail since February 7th, 1879; 

that he is suffering from mental depression, cerebral irrita- 
841 tion and loss of memory nearly bordering on melancholy 
and “ dimentia incipious.” The almost total loss of annctite 
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caused, by his mental apathy and inactivity, his restlessness and loss 
of sleep, has produced such general wasting of his body as to en- 
danger his health seriously. This great deterioration of his phys- 
ical and mental condition is principally caused by his detention or 
confinement, and his release is of absolute necessity. 
JAMES FRIEDRICHS, M. D., 
74 St. Marks Place. 


Sworn to before me this 10th day of December, 1879. 


HENRY VAMCHY, 
Notary Public, City & County of New York. 


842 N. Y. Superior Court. 


In the Matter of the Application of Auacustine R. McDonaLp to 
be Discharged from Imprisonment. 


Ciry AND County oF New YOrRK, 8s: 


Thomas F. O’Brien, M. D., of the city of New York, being duly 
sworn, deposes and says that he isa physician and examiner in 
lunacy duly appointed in and for the State of New York, and also 
duly appointed physician to the county jail in the city of New York, 
and as such physician has charge of all the sick in said jail, and he 
is acquainted with and has known A. R. McDonald, petitioner herein, 
for the past ten months, and that he is in a dangerous condition, suf- 
fering from mental depression, cerebral irritation, and loss of mem- 
ory nearly bordering on melancholy and dimentia incipious. The 
almost total loss of appetite, caused by his mental apathy, inactivity, 
his restlessness and loss of sleep, has produced such general wasting 
of his body as to endanger his health seriously. This great deterio- 
ration of his physical and mental condition is principally caused 
by his confinement in jail, and his immediate release is of absolute 
necessity. 

THOMAS F. O'BRIEN. 


‘Sworn to before me this 9th day of December, 1879. 


CHAS. 8. CARTER, 
Notary Public, Kings Co. 
(Cert. in N. Y. Co.) 


843 ‘All which we have caused by these presents to be exempli- 
fied and the seal of the superior court of the city of New York 

to be hereunto affixed. : 
Witness John Sedgwick, Esquire, presiding judge of our said court, 
at the city hall of the city of New York, this eleventh day of Feb- 


ruary, A. D. 1880. 
THOMAS BOESE, Clerk. 
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844 Superior Court of the City of New York. 


In the Matter of the Application of Augustine R. McDona cp to be 
Discharged from Imprisonment. 


I, John Sedgwick, presiding judge of the superior court of the 
city of New York, do hereby certify that Thomas Boese, whose 
name is subscribed to the preceding exemplification, is the clerk of 
the said superior court, duly appointed’and sworn, and that full 
faith and credit are due to his official acts. I further certify that 
the seal affixed to the said exemplification in the seal of the said 
superior court of the city of New York, and that the attesiation 
thereof is in due form of law. 

Dated New York, February 11th, 1880. 

JNO. SEDGWICK, 
Presiding Judge of the Superior Court of the City of New York. 


STATE OF New YorK, \ ss: 
City and County of New York, ' 


[seaL.] I, Thomas Boese, clerk of the superior court of the city of 
New York, do hereby certify that John Sedgwick, whose 
name is subscribed to the preceding certificate, is the presiding 

845 judge of the superior court of the city of New York, duly 
elected and sworn, and that the signature of said justice to 

said certificate is genuine. 

In testimony whereof I have hereunto set my hand and affixed 

the seal of the said court this eleventh day of February, 1880, 


THOMAS BOESE, Clerk. 


846 In the Supreme Court of the District of Columbia. 


v8. 


Tuomas J. PHELPs, rly 
AvausTINE R. McDona.Lp. 


City AND County oF New YORK, 88: 


J. Alexander Wyman, of the city of Brooklyn, being duly sworn, 
says that he is acqu-inted with A. R. McDonald herein, and has 
known him since about June, 1879, and intimately since September, 
1879, as friend and counsel; and deponent avers that in December 
last past and previous thereto and subsequent to the present time 
the said A. R. McDonald was and still is mentally unable to re- 
spond understandingly to any legal mandate whatever ; that although 
his physical health may be improved his mind aud memory are 
still clouded and in the condition as set forth in the affidavits of 
Doctors O’Brien and Friedrichs, official copies of which are annexed 


hereto. 
J. ALEXANDER WYMAN. 


Sworn to before me this 11th day of February, 1880. 
A. H. ADAMS (No. 17), 
Notary Public, N. Y. Co. 
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847 STATE OF New YorK, t sas 
City and County of New York, | ° 


I, William A. Butler, clerk of the city and county of New York 
and also clerk of the supreme court for the said city and county, 
being a court of record, do hereby certify that A. H. Adams, before 
whom the annexed deposition was taken, was at the time of takin 
the same a notary public of New York, dwelling in said city al 
county, duly appointed and sworn and authorized to administer 
oaths to be used in any court in said State and for general purposes, 
and that his signature thereto is genuine, as I verily believe. 

In testimony whereof I have hereunto set my hand and 
[seaL.] affixed the seal of the said court and county the 11th day 


of February, 1880. 
WM. A. BUTLER, Clerk. 


848 In the Supreme Court of the District of Columbia. 


v8. 


Tuomas J. PHELps, Assignee, &c., 
AvuausTINE R. McDona.p. 


City AND County oF NEw York, 88: 

Henry W. Harper, of Berlinsville, Pennsylvania, being duly 
sworn, says that he is well acquainted with A. R. McDonald herein, 
and bas known him intimately since August, 1879; that in Decem- 
ber, 1879, and prior thereto said McDonald was in a dangerous 
state of mind and health, and that said McDonald’s mind and mem- 
ory was very much impaired; that his mental condition has not 
improved since that time that deponent is able to perceive, and he 
has met him daily before, during, and since said December last past. 
In deponent’s opinion said McDonald is not able understandingly 
to respond to any order or rule of any court or otherwise. Deponent 
has read and fully believes the doctors’ affidavits to be true annexed 


hereto. 
HENRY W.: HARPER. 


Sworn to before me this 11th day of February, 1880. 
A. H. ADAMS (No. 17), 
Notary Public, N. Y. Co. 


849 _ Strate or New York, 
City and County of New York, 88. 


I, William A. Butler, clerk of the city and county of New York 
and also clerk of the supreme court for the said city and county, 
being a court of record, do hereby certify that A. H. Adams, before 
whom the annexed deposition was taken, was at the time of the tak- 
ing of the same a notary public of New York, dwelling in said city 
and county, duly appointed and sworn and authorized to adminis- 
ter oaths to be used in any court in said State and for general pur- 
poses, and that his signature thereto is genuine, as I verily believe. 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 11th day of Feb- 


[seaL.] ruary, 1880. 
WM. A. BUTLER, Clerk. 


850 In the Supreme Court of the District of Columbia. 


PHELPs 


v8. \ equity No. —. 
A. R. McDonatp and WILLIAM WHITE ¢¢ al. 


Response of William A. Cook, solicitor for defendants, to the rule 
against defendants to show cause why they should not be adjudged 
in contempt. 


The said solicitor says that the defendant A. R. McDonald is men- 
tally incompetent to understandingly make response to the said rule 
and has been so unable ever since the rule was served on him, and 
he files in support and as part hereof the affidavits of Henry W. 
Harper and J. Alexander pass and duly certified copies of the 
affidavits of Thomas F. O’Brien and James Friederichs. 

Said solicitor also represents to the court that in the month of. 
September, 1879, he saw the defendant McDonald in New York and 
had a conversation with him in relation to the matters in dispute 
in this suit. Said McDonald was then very weak, both in mind 
and body, but he told to aftiant at that time that soon after he re- 
ceived the sum of money directed to be paid over to him by the 
receiver in this cause by an order heretofore entered herein he sent 

the same to England for investment there and lost the same 
851 in speculation, and that he has not the money ordered to be 

paid into court, nor any part thereof, nor any property or 
meaus by which he could possibly raise the same or any part thereof, 
but that he, in fact, is poor and insolvent and wholly unable to com- 
ply with the rule of the court requiring him to pay the said money 
into court. Affiant verily believes that the represeutatives of said 
McDonald are true and that he is wholly unable to comply with 
order made herein requiring him to pay money into court, and he 
also believes that if McDonald was in condition to make return to 
sdid writ he would so return and make oath. 

Affiant further says that he has been unable to have or receive 
any personal intercourse with McDonald for several months, al- 
though he has made earnest efforts to do so. 

Said solicitor therefore prays that further action on the said rule 
against said McDonald be suspended until he is able to make re- 


sponse thereto. 
WILLIAM A. COOK, 
Solicitor for McDonald. 


852 District or CoLuMBIA, To wit - 
County of Washington, 


William A. Cook, being duly sworn, says upon oath that he has 
heard the foregoing affidavit by him signed read and knows its 
57—1588 
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contents, and that the statements therein contained made of his own 
knowledge are true, and those made upon information derived from 


others he believes to be true. 
WILLIAM A. COOK. 


Subscribed and sworn to before me this 12th day of February, 


1880. 
R. J. MEIGS, Clerk, 
By J. J. CAMP, Ass’t Clerk. 


853 Record of N. Y. Superior Court as to Condition of A. R. Me- 
Donald. Filed Feb’y 12, 1880. 


The people of the State of New York, by the grace of God free and 
independent, to all whom these presents shall come, Greeting : 
Know ye that we, having inspected the files of the superior court 

of the city of New York, do find there remaining on file certain 

affidavits, viz., Douglas Campbell, Meredith Clymer, Charles E. 

Hovey, Herbert B. Titus, order to show cause, petition of A. R. 

McDonald, affidavits of A. R. McDonald, James _ Frederichis, 

Thomas F. O’Brien, Bradford D. Clark, Henry W. Harper, J. Alex. 

Wyman, James Langevin, Charles Kuntsler, and order denying: 

motion in an action wherein Charles E. Hovey and another are 

plaintiffs and Augustin R. McDonald is defendant, and tn_ the 
matter of the application of Augustin R. McDonald to — released 
from arrest, in the words and figures following, to wit: 

[SEAL. ] 


854 New York Superior Court. 


In the Matter of the Application of Avagustin R. McDonatp to be 
Discharged from Imprisonment. 
City AND County oF New YorK, 88: 

Douglas Campbell, being duly sworn, says that he is the attorney 
and counsel for the plaintiff- in the action in this court in which the 
order of arrest was issued under which Augustine R. McDonald is 
now held in jail. 

The defendant was arrested about February 7th, 1879. He moved 
to vacate the order of arrest on the plaintiffs’ affidavits, never deny- 
ing the truth of the allegations therein contained. The motion was 
argued at great length by his attorney, Mr. C. W. Bangs, before 
Judge Freedman, who denied the motion. The defendant appealed 
to the general term, where the order was affirmed; that the defend- 
ant demurred to the plaintiffs’ complaint. The demurrer was argued 
before Judge Sedgwick, by whom it was overruled, with leave to the 
defendant to answer. The defendant never answered, but appealed 
from the order overruling the demurrer, subsequently withdrawing 

his appeal and allowing judgment by default. 
855 October 9th, 1879, Mr. C. W. Bangs retired from the case 
and Mr. Solomon F. Higgins was substituted as attorney for 
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the defendant. Mr. Higgins shortly ther-after made a motion for 
the discharge of the defendant on the ground of plaintiffs’ delay in 
entering judgment, which, on the 23rd day of October, was dis- 
missed by Judge Freedman. 

November 11th, 1879, Mr. Higgins retired from the case and Mr. 
S. A. Fuller was substituted as attorney for the defendant. Shortly 
thereafter he made a motion for the discharge of the defendant on 
the same grounds as before, which motion, on November 17th, 1879, 
was denied by Judge Sedgwick. 

December 17th, 1879, the plaintiffs entered judgment against the 
defendant for fifty-five thousand two hundred and fifty-four 74%, dol- 
lars. 

And deponent further says that in May and June, 1879, he ex- 
atnined Charles Kuntsler before George J. Schermerhorn, Esq., ref- 
eree, for the purpose of applying for an attachment against the 
property of McDonald, the defendant; that said Kuntsler is, as de- 
ponent is informed and believes, the same person referred to as Dr, 
Kuntsler in the affidavit of Dr. Clyner, verified December 17th, 
1879. 

That at pages two and three of such examinations the witness 
states that he made McDonald’s acquaintance in Brooklyn over two 

years ago, when he was suffering from rheumatism and an 
856 inclination to elephant-asis. At pages 44 and 45 he says that 

when McDonald came to him he could not move around; 
that he treated him over two years and cured him. At pages 61 
62 he says that McDonald is now suffering from rheumatism again 
and wishes to see him every day; that he calls at the jail very often 
and brings him medicine for his rheumatism. At pages 113, 114, 
115, 116, 117, and 118 he gives the following testimony regarding 
McDonald’s statements to hitn as to his disposition of the money 
which he obtained in Washington from which this action results: 


(). I was asking you a little while ago about whether McDonald 
ever had any money. Did Mr. McDonald tell you that he had 
$200,000 once? 

A. No, sir; I found it out in a German paper. I did not know 
when his case first appeared. I read it in a German paper. That 
was the first knowledge I had. 

@. About this case? 

A. Yes; I can swear to that. 

Q. Did you ask him anything about it—what he did with the 
money ? 

A. No; I read it in the paper, and I saw him next morning after 
I read it. “ Why,” says I,“ you had $200,000 from the Govern- 
ment.” “ Yes,” said he,“ I had it, but”—* Why,” said I, “ what 
have you done with that money?” “If you have so much money 
why are you staying in here?” He said, “ For God’s sake, I have 
not got it any more.” Said he, “I have paid $94,000 to lawyers.” 
That is what he said to me, $94,000 or somewhere in that neighbor- 
hood. 

Q. To the lawyers in connection with that business ” 
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A. Yes. 
857 Q. In connection with that business of getting that claim 
from the Government ? 

A. Yes, sir; that is what he said to me. 

Q. Did he say what he had done with the rest of it? 

A. He said he had spent it. He never made an exact statement 
to me—he never let me know anything about what he was doing or 
what he did. He said, “ Well, I haven’t got any of that money any 
more. I have not got it. You know I am poor.” Said he, “ God 
damn it, I can hardly buy myself clothes,” and I saw it was so; 
sometimes he goes in the worst pants,and boots that I wouldn’t put 


on my feet. Then he said to meat that time, when I saw him next 


morning in the jail, “ I have not got any money any more, it is all 
gone. It went in three or four speculations, and they wanted the 
money and I have not got it, and, of course, I have got to die here 
in jail;” and with these words he said it to me. He said, “ For 
God’s sake, if I had the money I would settle. I would settle some 
way or another and go out of jail, but have not got it.” I said, 
“Can’t your brother or somebody help you out of this.” (I took an 
interest in this.) He said, “No; I wouldn’t be helped by my 
brother. I would not have my brother have anything to do with 
my affairs.” 

Q. Was his brother on here at that time ? 

A. Not to my knowledge. 3 

Q. Didn’t you see his brother when he was on here? 

A. I never saw his brother. 

Q. Where does his brother live—in Canada? 
858 A. I think so. - He said to me that his brother had a great 
factory in Montreal—a tobacco factory. 

Q. Did he teil you what speculations he lost the money in? 

A. No. 

Q. He never told you about that ? 

A. No. 

Q. You never asked him ? 

A. No. 
Have you had any talk with him about it since that first 


CouNSEL: Yes. 

A. Oh, yes; I had often talked with him. He told me that they 
decided in Washington against him and all this and that, and that 
he might have to stay there for years; thai is why he sent for me. 

Q. That is why — sent for you? 

A. Yes. 

Q. Did you ever have any talk with him since about what he 
did with the $200,000? 

A. No; I wouldn’t ask him because he wouldn’t tell me. I 
wouldn't be so inquisitive as to bother a man while he was in jail 
to tell me what he did with — money. When I read it in the paper 
[ thought to myself,“ That man couldn’t doa business of $6,000,000, 


and he told me — lost $6,000,000, without having any liabilities.” - 


at 
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I said to him once in jail, “You must have liabilities; why don’t 
you go right before the court and tell it and settle the thing; if 
you can prove that you lost your money all right, go and 
859 prove it and get out of here.” Says he, “I can’t.” 
Q. He said,.“ I can’t”? 

Yes; he said, “I can’t.” 
When did he tell you that he had lost $6,000,000 ? 
. Oh, he told me that long before he was in jail. 
. Before he was arrested ? 
Yes. 
Tell you what business he lost it in” 
. Yes; he told me in buying cotton and tobacco. 
. At the close of the war? 
. He had all his testimony and everything printed and I read 
part of it. 

Q. It was in a book? 

A. Yes, sir. 

Q. He never told you about his getting this $200,000 from the 
Government? 

A. No, sir; I found it out that same day after he had been in - 
court; I read it in the German paper. 

Q. Before he came to live with you in Brooklyn was he doing any. 
business ? 

A. I don’t know. 

Q. Did you ever ask him ? 

A. No; I never did. He said to me he lived on a small income 
from his brother, or something like that. 


PO>POPOPO> 


Said Kuntsler also testified that McDonald had been living with 
him in Brooklyn for about two years before this arrest. 

And deponent further says that during the past summer the de- 

fendant stated in deponent’s presence that he, the deponent, 

860 was educated for the bar, having studied at Harvard Law 


School. 
DOUGLASS CAMPBELL. 


Sworn to before me this 22nd day of December, 1879. 
O. E. WESTLAKE, 
Notary Public, N. Y. C’y. 


861 New York Superior Court. 
CHARLES E. Hovey and Another 
against 
AvaustinE R. McDona.cp. 
In.the matter of the application of Augustine R. McDonald to be 
released from imprisonment. 
City AND County oF New York, 88: 


Meredith Clymer, M. D., being duiy sworn, says that he resides at 
65 West 38th street, New York city; that for forty-five years he has 
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been practically familiar with insanity and its treatment, and for 
many years last past has made a specialty of the disease- of the 
mind and nervous system; that he has been professor of the prac- 
tice of medicine in the University of New York and other medical 
schools and physician and consulting physicians to many hospitals ; 
that for many years last past he has had constantly under his per- 
sonal care cases of insanity ; has been frequently employed, both by 
the authorities of the State and the United States, to examine per- 
sons alleged to be insane and to report on the same. 
862 And deponent further says that upon the afternoon of De- 
cember 15, 1879, at the request of Douglass Campbell, he vis- 
ited Augustine R. McDonald in the New York county jail; that he 
remained with him about one hour and conversed with him upon 
various subjects in order to ascertain his present mental state. 

That he found McDonald suffering from some degree of so-called 
“nervous exhaustion” and analinia, and he appeared also to have 
a rheumatic affection of the muscles of the back. 

That deponent’s examination, carefully made, gave no evidence 
that McDonald was suffering from any form of insanity or mental 
derangement of any kind, either melancholia, dementia, incipient 
or otherwise, nor that he is suffering from softening of the brain or 
a tendency thereto; that, in deponent’s opinion, had he been suffer- 
ing from any of these diseases — could have discovered it, but that, 
in deponent’s opinion, he is not suffering from any of them, nor is 
he threatened with softening of the brain. 

Ana deponent further says that said McDonald informed him 
that a few years ago, while in Washington, he suffered in the same 
way and was treated by a doctor in Brooklyn, whose name was 
Kuntsler; that said McDonald informed deponent that Dr. O’Brien 
was treating him, and that he had been visited by Dr. Frederichs, 
and that Mr. Fuller was his attorney; that deponent felt of said 

McDonald’s head, but could detect no appearance of unusual 
863 heat there; that upon stating this fact to McDonald he in- 

formed deponent that the heat was only present at times; 
that even if said McDonald had all the symptoms described in his 
affidavit of December 4th, 1879, they would not, in deponent’s opin- 
ion, indicate that he was threatened with softening of the brain. 


MEREDITH CLYMER, M. D. 


Sworn to before me this 17th day of January, 1879. 


FREDERICK R. LEE, 
Notary Public, Kings Co. 


Certf. filed in New York C. C. O. 
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864 N. Y. Superior Court. 


Cuar.es E. Hovey and Another, Complainants, 
against 
AuGusTINE R. McDonatp, Defendant. 


In the matter of application of — to be discharged from 
jail. ' 


City AND County oF New YORK, 88: 


Charles E. Hovey, being duly sworn, says that he is one of the 
complainants in the above-entitled cause; that he has read defend- 
ant’s application to be discharged from jail, and his supporting affi- 
davit; that the averment therein charging that the judgment of the 
supreme court of the District of Columbia against him in favor of 
the complainants was fraudulently obtained is untrue. Complain- 
ants attempted to enforce their claim against defendant in an open, 
public, and legal manner, and in no other way ; whether defendant’s 
contempt of and refusal to obey the order of said court entitles him 
to characterize its judgment as fraudulent may be better determined 
after a statement of the facts. 

Complainants were retained and employed by defendant in 1873 | 

to aid in the prosecution of his claim then pending before an 
865 international court organized under the so-called Alabama 

treaty. Their compensation was to be contingent upon suc- 
cess, and was evidenced by an agreement in writing. They per- 
formed their service in good faith and defendant’s claim to the 
amount of $197,190 dollars in gold was allowed, but defendant re- 
fused to pay complainants for their services and they brought suit 
against him to enforce payment in the supreme court of the District 
of Columbia. The fund in dispute, together with an additional sum 
claimed by defendant’s assignee in bankruptcy, was placed in the 
hands of a receiver and invested in bonds of the District of Colum- 
bia. Judgment went against the claimants in the special term on 
a demurrer and the fund was paid over to defendant, but on appeal 
to the general term the judgment was reversed and defendant was 
ordered to restore the fund to the registry of the court, which he re- 
fused to do, and thereuvon and therefor was declared to be in 
contempt of the order of said court, and his answer was stricken 
from the files and judgment pro confesso was entered for complain- 
ants. At the time of the order to restore the fund to the registry of 
the court the testimony had all been taken and the case was ready 
for trial on its merits, but defendant chose not to allow it to be so 
tried. 

Affiant further says that it is untrue that “ parties,” if by the 
word “ parties” complainants are meant, determined to attempt to 

kidnap and carry away defendant to the wilds of Arkansas, 
866 where they intended to assassinate him, or ever made any 
effort to effect that purpose ; it is also untrue that complain- 
ants, if by the words “his enemies” complainants are meant, still 
pursue and threaten defendant with false indictments of persons 
unknown to him, out in Arkansas, or that they declare their inten- 
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tion to accomplish his utter ruin, or that they have sent j parry to 
him here in jail to threaten him; but affiant is informe and be- 
lieves that defendant was formerly indicted in Arkansas for perjury 
or subornation of perjury, and that steps were taken to secure his 
indictment for complicity in the murder of a citizen of that State in 
whose “ taking off” he was supposed to have some interest. 

Affiant further says on information and belief that it is not true 
that the defendant is without means to pay complainants’ judg- 
ment, but, on the contrary, he has abundant means concealed by 
which he could pay said judgments and have half a hundred thou- 


sand dollars left for himself besides. 
CHAS. E. HOVEY. 


Sworn to before me this 18th day of December, 1879. 
HENRY BUCHANAN, 
Notary Public, N. Y. Co. 


867 New York Superior Court. 


Cuas. E. Hovey and Another 
against 
AuausTINE R. McDona.p. 


In the matter of the application of defendant for discharge from 
arrest. 


City AND County oF New YorK, 88: 


Herbert B. Titus, being duly sworn, says that he is an attorney-at- 
law, residing at Washington, D. C.; that he has known the defend- 
ant, Augustine R. McDoneld, for the last twelve years and quite 
intimately during the years 1868, 1869, and 1873, when he was an 
important witness and directly or indirectly a party in interest in 
certain cases in which afhiant was then employed; that he knows 
said McDonald to be an exceedingly penurious man—in fact, a 
miser—who not only never spends a ceut unnecessarily, but, except 
when necessary to establish or maintain his business credit, would 
never pay an honest debt if by any pretence or subterfuge he could 
possibly avoid it, and such is and has been his general reputation 
since afhant has known him. 

And affiant further says that said McDonald is of a very 

868 ° nervous temperament, and when excited or anxious about 
money matters it has been his constant habit to complain of 

his head, to press his hands upon the top of it, and to apply cold 
water and ice to it; that he then used to complain of restlessness and 
wakefulness at nights, frequently mentioning that he had walked 
his room at night because he could not sleep, and affiant has heard 
similar statemenis from others who have occupied the same room 
with him at night; that at such times he appeared greatly depressed 
in spirits; that these manifestations invariably appeared when he 
was considering real or possible pecuniary losses or liabilities, but 
when his business affairs were prosperous and he was realizing 


OR allay 
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profits or contemplating gains affiant has always found him a re- 
markably cheerful, clear-headed business man and free from any 
symptoms or indications of trouble of any kind. 

And affiant further says, on information and belief, that said Mc- 
Donald has a brother residing in Montreal, Canada, and is a very 
wealthy man, owning the largest tobacco factory in Canada and 
worth several hundred thousand dollars; that he occasionally visits 
said McDonald in jail, and is the relative referred to in McDona!d’s 
affidavit as now contributing to his support; that affiant’s informa- 
tion as to the wealth and business of said McDonald’s brother is ob- 

tained from statements of said McDonald and from personal 
869 inquiries in Montreal, and that affiant’s information regard- 
ing the visits of the said brother of McDonald in jail are de- 
rived from statements of said McDonald and other parties in the jail 


with him. 
HERBERT B. TITUS. 


Sworn to before me this 18th day of December, 1879. 


FREDERICK R. LEE, 
Notary Public, Kings Co. 


Cert. in N. Y. C. Co. 


870 Order to Show Cause. 
New York Superior Court. 


In the Matter of the Application of Augustine R. McDonacp to be 
Discharged from Imprisonment. 


On the petition of A. R. McDonald, verified 4th Dee’r, 1879, and 
his affidavit, verified 4th Dec’r, 1879, and the affidavits of Thomas 
F. O’Brien, M. D., verified 9th December, 1879, of James Frederichs, 
M. D., verified Dee., 1879, of B. D. Clark, H. W. Harper, and J. A. 
Wyman, verified December 4th, 1879, and of Louis Langevin, veri- 
fied 3d Dee’r, 1879: 

Ordered Charles E. Hovey and William P. Dole show cause be- 
fore me, at chambers of this court, held at the new court-house, N.Y. 
city,on the 17th day of December, 1879, at 10} a. m., why the prayer 
of the petitioner be not granted and why such other and further re- 
lief be not granted as may be just; and it is ordered that a less 
notice than 8 days shall be sufficient, to wit, a notice of four days, 
and that the petition and accompanying papers shall be served on 
the attorney of the plaintiffs in the said action of Hovey and another 
against McDonald on or before the 13th day of December, 1879. 


G. M. SPEIR, J. 8. C. 


Dated 12th December, 1879. 


58—1588 
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871 Petition. 
N. Y. Superior Court. 


In the Matter of the Petition of Auaustinge R. McDona.p to be Dis- 
charged from Imprisonment. 


The petition of Augustine R. McDonald, the petitioner herein, re- 
spectively shows that he is a prisoner confined in the county jail in 
the city of New York by and under an order of arrest directed to 
the sheriff of the county of New York on or about February 7th, 
1879. 

Deponent further says that said order of arrest is founded upon 
affidavits based upon a judgment fraudulently obtained against 
petitioner in another State, to wit, the “ District of Columbia,” by 
parties who have determined to persecute and ruin deponent, and 
by any and every means within their power, even to the attempt to 
kidnap him and carry your petitioner away to the wilds of Arkansas, 
where they intended to ass-inate him; that they have used every 
effort to effect their purpose until they have ruined your petitioner 
financially, and your petitioner feels in mind and body that the 
torture of fear and confinement in prison will soon drive him into 
insanity. Your petitioner further says that his enemies, even here 
in his prison and confinement, still pursue and threaten him with 

false indictments of persons unknown to your petitioner out 
872 in Arkansas and declare their intention to accomplish his 

utter ruin, and have sent people to him here in jail to so 
threaten him, and by reason of his wrongful imprisonment your 
petitioner’s health is very much affected and he is conscious of 
slowly but surely losing his mind and memory ; that petitioner’s 
health is such that he is unable to get any sleep or rest during the 
night or to close his eyes, and what rest or sleep he does obtain is 
such repose in a semi-conscious state as he may obtain during the 
day. 

Your petitioner further says that he has a constant throbbing pain 
or pressure in his head or a benumbed sensation of the brain; that 
in its intolerableness causes him at times to walk for hours in the 
cold, raw wind with a view of getting some relief thereby, and often 
without avail, as others may testify ; that your petitioner has con- 
sulted physicians for relief and is now under the care and treatment 
of Dr. Thomas F. O’Brien, the physician in charge of the county 
jail, who has informed your petitioner that he is threatened with 
“ softening of the brain.” 

Your petitioner further says that since his confinement he has 
been compelled to abstain from both tea and coffee for the past six 
months or over on accuunt of the tendency by their use to increase 
the intensity of the pains in his head, and have also had to give up 
since last May reading of the daily papers or books for the reason 

that his mind is so affected that he cannot bear the strain 
873 necessary upon it to bear upon such reading, and also because 
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his eyes and sight have become so affected by his confinement that 
that he cannot read without increased pain. 

Your petitioner is painfully aware of his mind and memory weak- 
ening, and he is in constant fear and dread of soon becoming deranged 
by confinement unless soon released therefrom and the course of 
treatment commenced by his physician continued until he may per- 
haps be cured. ‘ 

Your petitioner says that he is without any property or means to 
pay any judgment obtained against him, and is entirely dependent 
upon the kindness of a relative for his support, and petitioner offers 
a general assignment to the plaintiffs, at whose instance and suit he 
is now confined in jail. . 

Deponent (petitioner) further says that he is unable to endure the 
imprisonment or perform the act required in the order, suit, or pro- 
cess or judgment of the plaintiffs in said order of arrest on the judg- 
ment therein or to pay any part thereof, and solemnly declares and 
believes that further or prolonged imprisonment will cause him to 
become insane. | 

Wherefore your petitioner prays that he may be discharged from 
imprisonment for the reasons herein shown; that he is unable to 
endure the imprisonment or perform the act required. 

Your petitioner further says that he has not made applica- — 
874 tion to any court or justice for the relief herein prayed for; 
and your petitioner further prays that by reason of his long 


_ imprisonment an order to show cause herein may be granted, re- 


turnable in less than eight days, and that a notice of day upon the 
attorney of the plaintiffs shall be sufficient. 
3 AUGUSTINE R. McDONALD, Petitioner. 


City AND County oF New YORK, 88: 


Augustine R. McDonald, the petitioner herein, being duly sworn, 
says that the within petition is true of his own knowledge except 
as to the matters -herein stated to be alleged upon information and 
belief, and as to those matters he believes it to be true. 


AUGUSTINE R. McDONALD. 


Sworn to before me this 4th day of December, 1879. 
CHAS. J. CARTER, 
Notary Public, Kings Co. 
(Cert. in N. Y. Co.) 


875 N. Y. Superior Court. 


In the Matter of the Application of Aucusting R. McDonatp to 
be Discharged from Imprisonment.! 


Ciry AND County oF New YORK, 88: 


James Friedrichs, of the city of New York, being duly sworn, 
says that he is a physician and examiner in lunacy duly appbdinted 
in and for the city and State of New York, and that as such physi- 
cian and examiner in lunacy he has examined A. R. McDonald 
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herein, confined in Ludlow-street jail since February 7th, 1879 ; that 
he is suffering from mental depression, cerebral irritation, and loss 
of memory nearly bordering on melancholy and dementia incipious. 
The almost total loss of appetite, caused by his mental apathy and 
inactivity, his restlessness and loss of sleep, has produced such gen- 
eral wasting of his body as to endanger his health seriously. This 
great deterioration of his physical and mental condition is princi- 
pally caused by his detention or confinement, and his release is of 


absolute necessity. 
JAMES FREEDRICHS, M. D., 
74 St. Mark Place. 


Sworn to before me this 10th day of December, 1879. 


Notary Public, of City & County of New York. 


876 N. Y. Superior Court. 


In the Matter of the Application of AucustinE R. McDona.p to 
be Discharged from Imprisonment. 


Ciry AND County oF New YORK, 38: 


Thomas F. O’Brien, M. D., of the city of New York, being duly 
sworn, deposes and says that he is a physician and examiner in 
lunacy duly appointed in and for the State of New York, and also 
duly appointed physician tothe county jail, in the city of New York, 
and as such physician has charge of all the sick in said jail,and he 
is acquainted with and has known A. R. McDonald, petitioner herein, 
for the past ten months, and that he is in a dangerous condition, 
suffering from mental depression, cerebral irritation, and loss of 
memory nearly bordering on melancholy and dementia incipious. 
The almost total loss of appetite, caused by his mental apathy and 
inactivity, his restlessness and loss of sleep, has produced such gen- 
eral wasting of his body as to endanger his health seriously. This 
great deterioration of his physical and mental condition is princi- 
pally caused by his confinement in jail, and his immediate release 
is of absolute necessity. 


THOMAS F. O’BRIEN. 


Sworn to before me this 9th day of December, 1879. 
— J. CARTER, 
fotary Public, Kings Co. 
(Cert. in N. Y. Co.) tires sie i 


877 New York Superior Court. 


In the Matter of the Application of Auaustine R. McDona xp to be, — 


Discharged from Imprisonment. 
City AND County oF New YORK, 8s: 


Augustine R. McDonald, petitioner herein, being duly sworn, 
deposes and says that he is a prisoner confined in the county jail in 
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the city of New York, and has been such prisoner and confined in 
such county jail since on or about the 7th day of February, 1879, 
under and by virtue of an order of arrest granted by one of the 
justices in this court in an action commenced in said court by one 
Charles E. Hovey and another, plaintiffs, against this deponent as 
defendant. 

That said order of arrest is founded upon affidavits based upon 
or growing out of a judgment against deponent obtained in another 
State by parties through whom deponent was intended to be kid- 
napped and taken away to Arkansas, there to be put out of the way 
or murdered, as deponent is informed and believes. Deponent fur- 
ther says that since his said confinement he is still pursued and 
threatened with false indictments of persons unknown to him, and 
his enemies have declared their intention to accomplish his 
utter —_ and have send people to him here in jail to threaten 

vim. 
878 Deponent further says that by reason of wrongful confinement 

in prison herein and the following persecution of his enetnies, 
even in his confinement, his health has become very much affected, so 
much so that he is conscious of gradually losing his mind and mem- 
ory. Deponent is unable to get any sleep at night, and what rest . 
or sleep he does get is only such semi-conscious repose as he can ob- 
tain by lying down during the day; that deponent has a constant 
throbbing pain in his head, with a benumbed sensation or feeling 
in his brain, that at times are so intense that he can only bear it oy 
walking bareheaded hours at a time in the cold air of the yard of 
the jail, and even then with no relief. 

Your deponent has consulted physicians for relief, and is now 
under treatment by his physician, who has informed a friend of de- 
ponent that he (deponent) is in a “ bad way” and threatened with 
“softening of the brain” or in the way to insanity. 

Deponent further says that during his confinement his mind and 
memory have been affected and impaired so much that for the past 
six or seven months he has never bought a newspaper or book to 
read, as he finds his mind incapable of the thought necessary for 
such reading, and his eyes and sight is so affected that he cannot 
read without adding to the pain in his head and making his eyes 
sore; and deponent further says that by reason of the violent 

pain in his head he has had to give up and abstain for the 
879 past six months or over from drinking either tea or coffee at 

his meals or otherwise, as the stimulus, excited by the use of 
such tea or coffee, seemed to increase the intensity of the said pains 
and throbbing in his head. 

Your deponent is painfully aware of a failing of both mind and 
memory, perceptible to himself and to others who have remarked it 
in him, and is terribly anxious concerning his condition both men- 
tally and physically, and is afraid that without such relief and treat- 
ment by skillful physicians (and which he is unable to obtain in his 
confinement) he will soon become insane or have the softening of 
the brain referred to herein. : 
Deponent further says that he has no means or property now o 
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any kind and is supported by the kindness of a relative ; and de- 
ponent has no property to pay a judgment obtained or that may be 
obtained against him, or any part thereof; and deponent is unable to 
endure the imprisonment, and solemnly believes that such impris- 
onment, if prolonged, will, as he is informed and also believes, cause 
him to lose his mind and become insane or have the softening of 
the brain, for which threatened attack his physician is now treating 
him; and deponent says that such mental impairment and such 
condition of his mind and condition herein are caused by his im- 


prisonment aforesaid. 
AUGUSTINE R. McDONALD. 


Sworn to before me this 14th day of December, 1879. 


CHAS. J. CARTER, 
Notary Public, Kings Co. 


(Cert. in N. Y. Co.) 


880 New York Superior Court. 


In the Matter of the Application of Aucustine R. McDonAL_p to be 
Discharged from Imprisonment. 


City AND County or New YORK, 33; 


Bradford D. Clark, of the city of Barston, Mass., being duly sworn, 
deposes and says that he is acquainted with A. R. McDonald, the 
petitioner herein, and has known him intimately for the past ten 
months as a prisoner confined in the county jail in the city of New 
York ; that during that time deponent has seen said petitioner daily, 
and has observed a great impairment of his mind in loss of memory, 
&e.; and deponent is informed and believes that said petitioner’s 
confinement has so operated upon his mind that he is in danger of 
becoming insane or threatened with softening of the brain. 

Deponent further says that he has observed a great change men- 
tally in said petitioner, McDonald, by reason of his confinement, 
and which change is so apparent that deponent verily believes that 
no cure can be effected if such confinement is continued, but, on the 
contrary, that said petitioner will soon become insane or have the 

softening of the brain herein spoken of. 
881 ° Deponent further says that said petitioner has many times 

complained to him of the violent and unusual pain and 
throbbing in the top of his head, and deponent has placed his hand 
there and felt it himself several times; and deponent has often re- 
marked to others his impression and belief, assented to by those to 
whom he has spoken, that he considered said petitioner, from his 
actions and mental condition, was in a dangerous state, and would 
either become insane or have the softening of the brain if he was 
not released from confinement very soon. 

B, D. CLARK: 
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Sworn to before me this 14th day of December, 1879. . 
CHAS. J. CARTER, 
. Notary Public, Kings Co. 
(Cert. in N. Y. Co.) 


882 New York Superior Court. 


In the Matter of the Petition of Auacustine R. McDonacp tp be 
Discharged from Imprisonment. 


City AND County oF New York, 38: 


Henry W. Harper, of Belairsville, Pennsylvania, being duly 
sworn, deposes and says that he is well acquainted with the peti- 
tioner, McDonald, herein, a prisoner confined in the county jail, in 
the city of New York; that he has had occasion daily for the past 
five mouths to meet him, and from conversations daily with said 
McDonald during that time he has observed his health and habits, 
and depondent bas noticed a great failing of his mental condition, 
with loss of memory, since his confinement, and the said petitioner 
has complained continually to deponent of a terrible pain in the 
top of his head, and deponent has many times placed his hands 
upon said McDonald’s head and felt the heat and throbbing therein, - 
which seemed to deponent to be remarkable and unusual. Said 
petitioner has often told deponent that he had not slept any and 
liad passed night after night with hiseyes wide open, and expressed 
great fear of becoming insane in a short time. Deponent has seen 

said McDonald, often in his shirt sleeves and bareheaded, 
883 walking in the yard of the jail for hours at a time on the 

coldest raw days we have had recently, and the petitioner told 
deponent that he was trying to cool the fever in his head and brain 
in the cold air, and on such occasions deponent has placed his hand 
upon his head and felt the great heat and throbbing, so remarkable 
that deponent bas said to others that his (McDonald’s) head was the 
hottest one he had ever seen. Deponent further says that he has 
conversed often with Dr. O’Brien, the county jail physician, con- 
cerning said McDonald, and the said physician ep srercome that 
he, McDonald, was threatened with “softening of the brain” and 
was in a “bad way,” and that he was going to treat him as a phy- 
sician. 

Deponent believes that the loss of memory and other ills conse- 
quent thereto, with the threatened softening of the brain, are due to 
and caused by his confinement in the county jail, and that no cure 
can be had while he is so confined. Deponent has often spoke- to 
and with others of the effect of his confinement upon the said Me- 
Donald, and others have remarked that in their opinion he was 


losing his mind or becoming insane. 
HENRY W. HARPER. 


Sworn to before me this 4th day of December, 1879. 
CHAS. J. CARTER, 
Notary Public, Kings Co. 
(Cert. in N. Y. Co.) 
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884 . New York Superior Court. 


In the Matter of the Application of Augustine R. McDona cp to be - : 
Released from Imprisonment. 


Ciry AND County oF New YORK, 88: 


J. Alexander Wyman, of the city of Brooklyn, being duly sworn, 
deposes and says that he is acquainted with Augustine R. McDonald, 
the petitioner herein, upwards of five months, and has occasion almost 
daily to notice his condition mentally and physically, and deponent 
has noticed an apparent change mentally in that time, which change 
deponent believes hasa tendency to either drive the said McDonald 
into insanity or the grave; that deponent has had intimate relations 
with said McDonald during said acquaintance, and has observed 
and remarked several times to others “ that the confinement of said 
McDonald was killing him by inches or driving him into insanity,” 
and the said McDonald has often told deponent that the “ pressure 
and pain in the topof his head at times almost drove him frantic,” 
and that he was afraid that he should either become insane or com- 
mit suicide if kept a prisoner in confinement. 

And said McDonald has often told deponent that he has laid the 
whole night upon his cot and never closed his eyes whilst his head 

was so hot and throbbing, and has asked deponent to put his 
885 hand upon his head and feel the throbbing, and deponent 

has so felt the same throbbing and beating like the violent 
beating of the heart. 

Deponent has further noticed that the said McDonald’s hair has 
turned grey rapidly since said acquaintance and in spots has be- 
come white, and that he (said MeDonald) keeps the top of his head 
shaved, to, as he says, “ keep his head and brain cool.” 

Deponent has often noticed his manner when he (McDonald) 
seemed restless, uneasy, and continually ranged from one place to 
another without any fixed purposeand would start out into the yard 
bareheaded and without a coat, in his shirt sleeves and a pair of 
thin linen pants; on the coldest days so arrayed, walking for hours 
at a stretch, and then come to deponent and say his head was like 
fire; that at times deponent noticed that he (McDonald) could not 
remember an incident or circumstance more than a few moments 
and then forget it. He is absent-minded very often when spoken to 
by deponent, and to deponent his mind appears to — becoming be- 
numbed or deranged from his imprisonment, and his conversations 
with deponent show a fear and constant dread on his part that he 
may or is losing his mind or become insane, or, as his physician in- 
forms him, softening of the brain may happen, and he has said to 
deponent that if no relief can be given him or that he is doomed to 
long confinement that he — be driven to take his life, and this de- 
ponent verily believes from his intimate companionship and knowl- 

edge from observation of his (said McDonald’s) condition 
886 mentally that he is ina precarious condition of mind or 
life through imprisonment only, and that the only cure, if 
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.. not too late, for him is a release from such imprisonment and the 
be 7 careful attention of a skillful and competent physician. 
. J. ALEXANDER WYMAN. 


Sworn to before me this 4th day of December, 1879. 
CHAS. J. CARTER, 


rn, | Notary Public, Kings Co. 

Id, 3 (Cert. in N. Y. Co.) 

ost 

om 887 New York Superior Court. 

ald : In the Matter of the Petition of Auaustive R. McDonacp to be 

ons Released from Imprisonment. 

ved : 

aid City AND County or New York, 83: 

Ly, Louis Langevin, of the city of New York, being duly sworn, deposes 

a and says that he is acquainted with A. R. McDonald, the petitioner 

Ic, herein, and has known him sinee May last past, and has met him al- 

m- most daily during that time up to about the Ist of November last,and 
several times since. Deponent during said period has noticed and 

the remarked on several occasions that said McDonald’s memory was - 

ead becoming defective, and that he appeared to be failing in his mind 

his and memory; and in deponent’s opinion and observation such 

ent change has been caused by his imprisonment or confinement and 

ent noticeable to deponent and many others who have also’with de 
nent spoken about it. Deponent has noticed the great heat in 

has his head many times and believes he will, if not released, become 

be- insane from confinement. 

ead LOUIS LANGEVINE. 

ild) Sworn to before me this 3d day of December, 1879. __. 

2 to CHAS. J. CARTER, 

ard Notary Public, Kings Co. 

r of (Cert. in N. Y. Co.) 
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i 888 New York Superior Court. 

O 

ents In the Matter of the Application of Aucustine R. McDona cp to be 

rb Discharged from Imprisonment. 

 he- 

ions Crry aND Country or New York, 88: 

) he Augustine R. McDonald, petitioner herein, being duly sworn, de- 

_in- poses and says that when he came from Washington, in 1874 or 1875, 

l to he met John Stephenson, an old and intimate friend whom he had 

d to known and had had business transactions during the war or subse- 

de- quently, and was indebted considerably to said Stephenson for bor- 

owl- rowed monies, which deponent repaid, and was induced to intrust 

tion what funds deponent had after paying numerous other debts to the 

| or said Stephenson for joint accounts in opening stocks ; that the whole 

e, if | of said money was lost by said Stephenson in his operations, as de- 


ponent was informed by said Stephenson, who subsequently left the 
59—1588 


e 
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country. Whatever means besides these that deponent had was 
used and laid out and expended in expenses, fees, and disbursements 
in law matters and in payment of lawful debts due by deponent, 
and for the past two years or so deponent has been very poor, and 
occupied only a small office in this city at $5.00 or $6.00 per 
889 month rent,and at times deponent had to borrow money even 
to pay it; that deponent at the time of his arrest was in debt 
several months for his board, having been unable to -pay the same, 
and that the same is still due and owing by this deponent. 
Deponent further says that he was examined in June or July, 
1879, in supplementary proceedings by Mr. D. Campbell, and in said 
examination told all he could remember as to his affairs. 


AUGUSTINE R. McDONALD. 


Sworn to before me this 15th day of December, 1879. 


CHAS. J. CARTER, 
Notary Public, Kings Co. 
(Cert. in N. Y. Co.) 


City AND County oF New YorRK, 88: 


Charles Kunstler, being duly sworn, says: I am a chemist doing 
business at 372 South St., New York city. I reside at 827 Wil- 
loughby avenue, Brooklyn. Augustine R. McDonald, the petitioner, 
boarded with mea year and a half before his arrest in February, 
1879. When he came with me he agreed to pay $8.00 a week for 
his board, and for two or three months he paid that sum. After 

that time he stopped paying, and for excuse he told me he 
890 had lost nearly $90,000 by a man named Stephenson. I be- 

lieved his statement, and believe it yet. Stephenson was at 
my house several times, and I heard him and McDonald quarreling 
about money. McDonald seemed to be calling him to account. 
McDonald had at this time a little room at 88 Wall street, for which 
he agreed to pay $6.00 a month. At same time he came to me and 
said he could not pay that office rent & begged me to pay it for him, 
and I several times paid it for him. I also bought clothes for him, 
and he owes me yet for board and for money advanced to pay his 
rent fand for clothing. These advances were made before he was 
arrested in this action. For more than a year before his arrest he 
has had all the appearance of being a poor man,and I fully believe 


him to be so. | 
CHAS. KUNSTLER. 


Sworn before me this 19th day of December, 1879. 


SAMUEL L. GROSS, 
Notary Public, N. Y. Co. 
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891 New York Superior Court. 


In the Matter of the Application of Augustine R. McDona.p to be 
Discharged from Imprisonment. 


City AND County oF New YORK, 88: 


Augustine R. McDonald, petitioner, being duly sworn, deposes 
and says that some time last spring John W. Robertson came to visit 
deponent in jail and brought his lawyer (one McFarlane) with him. 
He said to deponent he had come from Hovey’s office; in Washing- 
ton,on his way here from Arkansas. He told deponent of said 
Hovey’s getting indictments against deponent, and threatened me 
in many ways that I now disremember. We had not been friends 
for years,and I knew he was no friend of mine when he came; and, 
besides, 1 had received a letter from my attorney in Washington, 
Wm. A. Cook, of which the following is an extract, viz: 


“ Wasuineton, D. C., April 30th, 1879. 


My Dear Sir: Hold no interview with any two persons unless 
they are friends. You know R.(meaning Robertson); I know McF. 
(meaning the lawyer with him, McFarlane). No good is intended. 
Refuse to receive all such visitors. 

Yours, «c., WM. A. COOK.” 
892 Mr. Cook knew of their coming to see me (deponent), and 
had written me asa warning. Deponent further says that he 
places no confidence in said Robertson, and told him that deponent 
was poor and could not pay one cent on the dollar for any claims 
against deponent, whether owing or not. Deponent gave said Robert- 
son no authority, in any manner or form, to represent or misrepresent 
me to any person or persons in any matter of mine whatever, and 
he knew and understood me so. 

Deponent further says that said Robertson came to see him some 
little while ago with the same threats as before concerning said 
Hovey, &c. Deponent further says that the following is an extract 
of Ja letter from Judge Ray, said Robertson’s attorney and said 
Hovey’s friend, and formerly the attorney for deponent in Wash- 
ington, showing said Hovey’s feelings towards deponent, viz: 


“ Wasninaton, D. C., March 21st, 1879. 
“Dear Mac.: * * * Hovey has called on me a day or two 
ago and told me of what he called his perfect success, and expresses 
his wish not only to secure hisclaim but your utter ruin. Heurged 
me to write to Robertson and get him to send his claim to New York 
and worry you. I shall not do this, but he may rest quiet suppos- 


ing I have done so.” * * * , 
Yours, &c., C. A. RAY.” 


893 Deponent further says that as to Harvey C. Frank, that 
said Frank was a stranger to deponent and came to visit a 
Mr. Harper, who introduced said Frank to deponent, and in conver- 


“ 
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sation said Frank asked deponent who were the plaintiffs in his 
matter, and upon being told said Frank said he was well acquainted 
with said Hovey, and he could get him to release deponent without’ 
acent being paid; that said Harper, who was present and heard.the 
conversation, asked said Frank how and by what means or grounds, 
and said Frank replied that he knew enough to send said Hovey to 
the penitentiary and other things to the same effect, but which 
deponent is unable to remember clearly. 

Deponent further says that he never gave such Frank any author- 
ity to act as agent for deponent in any manner or form or to offer any 
compromise whatever for or on behalf of deponent with such Hovey 
or any one else, and that said Frank, in whatever he has said or 
done, simply speculated upon his own ideas and upon his own re- 
sponsibility. 

Deponent further says that he was examined by Mr. D. Campbell, 
the attorney of said Hovey and Dole,in supplementary proceedings 
in July, 1879, and that no receiver has been applied for or proceed- 
ings therefor taking, to the knowledge and belief of deponent; and 
deponent further says that about that time C. W. Bangs, Esq., act- 
ing for deponent, offered to said Campbell an assignment of all of 

deponent’s property, and that said Campbell refused the said 
894 offer, as deponent was informed and believes. 


AUGUSTINE R. McDONALD. 


Sworn to before me this 15th day of December, 1879. 


CHAS. 8S. CARTER, 
Notary Public, Kings Co. 
(Cert. in N. Y. Co.) 


895 At a special term of the superior court of the city of New 
York, held at the court-house, in said city, on the 31st day of 
December, 1879. 
Present: Hon. G. M. Speir, judge. 


CHARLES E. Hovey and Wiiiiam P. Dore 
against 
AuGusTINE R. McDona.p. 
In the matter of the application of Augustine R. McDonald to be 
discharged from imprisonment. 


The above-named Augustine R. McDonald having presented his 
petition to this court praying to be released from imprisonment, 
now, on reading and filing his said petition, verified December 4th, 
1879, and his additional affidavits, verified December 4th, 1879, and 
the affidavits of Thomas F. O’Brien, M. D., verified December 9th, 
1879; James Friedrichs, verified December 10th, 1879 ; Louis Lange- 
vin, verified December 3d, 1879; Bradford D. Clark, verified De- 
cember 4th, 1879; Henry W. Harper, verified December 4th, 1879 ; 
J. Alexander Wyman, verified December 4th, 1879, and of Charles 
Kunstler, verified December 19th, 1879, and the order to show 
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cause herein granted December 12th, 1879, and after hearing Hon. 
Samuel Jones in support of said application, and on reading 
896 and filing the affidavits of Douglass Campbell, verified De- 
cember 22d, 1879; Meredith Clymer, M. D., verified Decem- 
ber 17th, 1879; Charles E. Hovey, verified December 18th, 1879, 
and Herbert B. Titus, verified December 18th, 1879, and on the 
complaint in the above-entitled action, and on the affidavits upon 
which the order of arrest herein was granted, filed in this court 
Feb. 17th, 1879, and after hearing Mr. Douglass Campbell in oppo- 
sition to said application, it is, on motion of Douglass Campbell, of 
counsel for pl’ffis— 
Ordered that said application be, and the same hereby is, denied 


with $10 costs of motion. 
G. M. SPEIR, J. 8. C. 


All which we have caused by these presents to be exemplified 
and the seal of the superior court of the city of New York to be 
hereto affixed. 

Witness John Sedgwick, Esquire, presiding judge of our said 
court, at the city hall of the citv of New York, this tenth day of 


February, A. D. 1880. 
THOMAS BOESE, Clerk. 


897 Superior Court of the City of New York. 


Cuas. E. Hovey 
against 
AuGusTINE R. McDona.p. 


In the matter of the application of Augustine R. McDonald to be 
released from arrest. 


I, John Sedgwick, presiding judge of the superior court of the 
city of New York, do hereby certify that Thomas Boese, whose 
name is subscribed to the preceding exemplification, is the clerk of 
the said superior court, duly appointed and sworn, and that full 
faith and credit are due to his official acts. I further certify that 
the seal affixed to the said exemplification is the seal of the said 
superior court of the city of New York, and that the attestation 
thereof is in due form of law. 

Dated New York, February 10th, 1880. : 
JNO. SEDGWICK, 
Presiding Judge of the Superior Court of the City of New York. 


STaTE OF New YorK, Les ; 
City and County of New York, j ~* 


I, Thomas Boese, clerk of the superior court of the city of 

898 New York, do hereby certify that John Sedgwick, whose 
name is subscribed to the preceding certificate, is the presid- 

ing judge of the superior court of the city of New York, duly elected 
and sworn, and that the signature of said justice to said certificate — 
is genuine. 


470 THOMAS J. PHELPS, ASSIGNEE, VS. 


In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court this tenth day of February, 


[sEAL.] 1880. 
THOMAS BOESE, Clerk. 


899 In the Supreme Court of the District of Columbia. 


Tuos. J. Pue.ps, Assignee, In Equity. No. 3910. Order 


VS. 4 >. 5 ; . . a ° ‘ i 
A. R. McDonatp and WILLIAM emwriay ie rey: 
WHITE. tempt. lled Feb. 15, 1550. 


This cause came on to be heard at this term on motion of solicitor 
for complainant that the defendants be decreed to be in contempt 
and was argued by counsel, and thereupon, upon consideration 
thereof, it is this 18th day of February, 1880, ordered, adjudged, 
and decreed that the defendants, A. R. MeDonald and William 
White, be, and they are hereby, declared to be in contempt for dis- 
obedience to the lawful order of this court passed herein on the 27th 
day of September, 1879. 

By order of the court: 

CHAS. P. JAMES, Justice. 


900 Bankruptey Proceedings. Filed Mar. 5th, 1880. 
United States District Court for the Southern District of Ohio. 


In the Matter of Aucustine R. McDonatp, Bankrupt. In Bank- 
ruptey. 


To Hon. H. H. Leavitt, judge of the district court of United States 
for the southern district of Ohio: 


I, Thomas Jefferson Phelps, assignee of the estate of Augustine 
Ralph McDonald, a bankrupt, most respectfully represent that a 
large number of accounts, set forth in the annexed schedule, have 
come unto my hands as such assignee of said estate, and that I 
have made diligent enquiry and taken such steps as required by 
law for the collection of the same, and have found that each and 
every debtor mentioned in said accounts is either a bankrupt or that 
the claims are in such condition that it would not in my opinion 
be advisable to expend the amounts of money necessary to put the 
same in judgment. I therefore ask the court for an order allowing 
me to sell said accounts at pablic auction in conformity with section 
twenty-one of general orders as promulgated by the Supreme Court 
of the United States. | 

THOMAS JEFFERSON PHELPS. 


Subscribed and sworn to this 13th Sept., 1869, before me— 
F. BALL, Register, 


A, 


AS 
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901 In the District Court of the United States, Southern District 
of Ohio. 
In the Matter of Auacustine RatpH McDonacp, a Bankrupt. In 
Bankruptcy. 


At a court of bankruptcy hekd ia the city of Cincinnati March 
27th, 1869, before Flamen Ball, one of the registers of said court in 
bankruptcy, appeared T. J. Phelps, assignee of said bankrupt, and 
made application for an order for the sale of certain debts due said 
bankrupt estate for the recovery stated in his application, and the 
court having heard and considered said application and the evi- 
dence in support thereof, and no person appearing in opposition to 
said application, and the same being reasonable and just, it is now 
by the court— 

Ordered that said assignee sell all of said claims at public auction 
to the highest bidder, for cash, on giving notice of the time and place 
of sale for ten days, to be published in the “ Cincinnati — m- 
mereial,” which publication shall contain a schedule of said debtors, 
with the amounts due by them respectively, and that said assignee 
also set up handbills of the time and place of sale, in his discretion. 

Dated at Cincinnati, March 27th, A. D. 1869. 

. F. BALL, 


Register in Bankruptcy. 


902 District Court of the United States for the Southern District 
of Ohio. 


In the Matter of the Bankruptcy of Aucustin RatpH McDona.p. 


Upon a re-reading the petition of T. Jeff. Phelps, assignee of Au- 
gustine Ralph McDonald, this day filed, for leave and authority to 
sell the uncollected accounts, notes, judgments, &c., belonging to 
the estate of said bankrupt, and it appearing to the court that the 
said assignee has made diligent effort to collect the said accounts, 
notes, judgments, &c., and that he has been unable to collect the 
same, and that the same are of no considerable value and consist of 
many items, the court does order that the order made herein March 
27th, 1869, be re-cinded, and the court doth authorize the said as- 
signee to sell said accounts, notes, judgments, &c., at public auction 
by giving notice of the time, place, and terms of sale by publica- 
tion in the Cincinnati Daily Commercial for ten days prior thereto, 
said publication to be made on Tuesday, the 14th day, and Saturday, 
the 18th day, of September, 1869, and the court does order that hand- 

bills and other notices be dispensed with. The court does 
903 further order that such sale shall be for cash and shall be 

made at No. 30 West 4th St., the law office of Jordan, Jordan 
& Williams, Cincinnati, and that in giving notice of such sale it 
shall be sufficient to state that the sale will be made of the uncol- 
lected accounts, notes, judgments, &c., of the said bankrupt without 
setting forth a more particular description of the same. 


F. BALL, Register. 
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904 District Court of United States, Southern District of Ohio. 
In the Matter of A. R. McDona.p, Bankrupt. In Bankruptcy. 


To Hon. Flamen Ball, register in bankruptcy : 

Thomas Jefferson Phelps, assignee of said bankrupt, would most 
respectfully report that, in pursuance to the order to him directed 
in the above case, he offered for sale and did sell the uncollected 
accounts belonging to the estate of A. R. McDonald to William W. 
White for the sum of $20.00, that being the highest and best bid 


offered. 
T. JEFF. PHELPS, Assignee. 


Tue Unirep States oF AMERICA, 
Southern District of Ohio, } - 

I, Thomas Ambrose, clerk of the district court of the United States 
for the said district, certify the foregoing to be true and correct copies 
of the assignee’s application to sell certain accounts, the order for 

sale, the order to advertise, and the report of sale in the case 
905 of Augustine R. McDonald, a bankrupt, of record in the 
clerk’s office of said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Cincinnati, this 20th day of February, 
A. D. 1877. 

Attest : 

[SEAL. | THOS. AMBROSE, 
Clerk U.S. District Court, S. D. O. 


THe SouTHERN District oF OHn10, 88: 


I, Philip B. Swing, judge of the district court of the United States 
for said district, certify that Thomas Ambrose, who signed the above 
certificate, was at the time of signing the same clerk of said district 
court, duly appointed and qualified and acting as such, and that 
said certificate is in due form of law. | 

Witness my hand and the seal of said court, at Cincinnati, the 


20th day of February, 1877. 
[SEAL. ] PHILIP B. SWING, 
U.S. District Judge, 8S. D. O. 


Tue Unirep Srares or AMERICA,| _. 
Southern District of Ohio, pe: 

I, Thomas Ambrose, clerk of the district court of the United States 
for the said district, certify that the Honorable Philip b. Swing, who 
signed the foregoing certificate, was at the time of signing the same 

judge of the said court, duly appointed and qualified and 
906 «acting as such, and that the signature thereto is in his own 
handwriting. 

Witness my hand and the seal of said court the 20th day of Feb- 
ruary, A. D. 1877. 

Attest: 

[ SEAL. ] THOS. AMBROSE, 
Clerk U.S. District Court, 8. D. O. 
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907 In the Supreme Court of the District of Columbia. 


PHELPs, Assignee, In Equity. No. 3910. Order to Issue 
v8. writ of Attachment. Filed Mar. 8th, 
McDonaLtp & WHITE. 1880. 


On motion of solicitors for complainants, and it appearing to the 
court that the defendants, McDonald and White, are in contem pt 
for not having obeyed the lawful order of this court passed herein 
on the 27th day of September, 1879— 

It is this 8th day of March, 1880, ordered that the writ of attach- 
ment issue commanding the marshal of the District of Columbia to 
attach the defendants, Augustine R. McDonald and William White, 
to answer touching the said contempt, returnable on the 18th day 


of March, 1880. 
A. B. HAGNER, 
Asso. Justice. 


908 Inthe Supreme Court of the District of Columbia, the 8th 
Day of March 1880. 


Tuomas J. PHELPs, Assignee, 
v8. In Equity. No. 3910. Writ of At- 
AuaustInE R. McDonatp and { tachment. Issued Mar. 8th, 1880. 
WILLIAM WHITE. 


The President of the United States to the marshal of said District, 

Greeting : 

You are hereby commanded to arrest the defendants, Augustine 
R. McDonald and William White, on or before March 18th, 1880, 
and to have them before said court to answer touching a contempt 
by them committed in not obeying the lawful order of this court 
passed herein on the 27th day of September, 1879. 

Witness D. H. Cartter, chief justice. 


[SEAL.] R. J. MEIGS, Clerk, 
By M. A. CLANCY, 
Ass’t Clerk. 


Marshal’s Return. 
Not to be found the within-named parties, William White and 


Augustine R. McDonald. . 
F. DOUGLASS, Marshal. 
March 19th, 1880. 


909 In the Supreme Court of the District of Columbia. 


Tuos. J. PHELps, Assignee, | 1, Equity. No. 3910. Pro Con- 


v8. 
A. R. McDonap and WILLIAM | A Ap! — eg 


WHITE. 
On motion of Jno. D. McPherson, solicitor for complainants, it is 
this 3d day of April, 1880— 
60—1588 
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Ordered, adjudged, and decreed that the original bill as amended 
and the supplemental bill filed in this cause be taken for confessed. 
A. B. HAGNER, 
Asso. Justice. 


910 In the Supreme Court of the District of Columbia. 


Tuomas J. Peps, Assignee, in See. te | 


v8. B. fee 
AvuausTINE R. McDonacp and WILLIAM H aly Sth, 1680. Filed 


WHITE. 


This cause coming on to be heard on the original bill as anended 
and the supplemental bill, which have been taken for confessed, and 
being argued by counsel for complainant, it further appearing to 
the court that the defendants, McDonald and White, have been ad- 
judged in contempt for having neglected and refused to obey the 
order of the court requiring them to pay into court the fund here- 
tofore, on the 28th day of June, 1875, withdrawn by them from 
the hands of the receiver, thereupon, on consideration thereof, it is 
ordered, adjudged, and decreed that the defendants, Augustine R. 
McDonald and William White, pay to the complainant, Thomas J. 
Phelps, assignee in bankruptey of Augustin R. McDonald, the sum 
of fifty-eight thousand seven hundred and thirty-five 3, dollars, 
with interest from the 28th day of June, 1885, and the costs of this 


suit, for which execution shall issue. 
;' WALTER 8. COX, Justice. 


911 In the Supreme Court of the District of Columbia, the 21st 
Day of April, 1881. 


THoMAS JEFFERSON PHELPs, Assignee, «c., No. 3910, Eq. Doc. 14. 
US. Order for execution. 
AvuausTINE R. McDona cp et al. Filed Ap’l 21, 1881. 


The clerk of said court will issue execution against the defendants, 
Augustine R. McDonald and William White, for the amount de- 
creed by the court in this cause to be paid by said defendants. 

July 8, 1880. 

' JNO. D. McPHERSON, 
Solicitor for Complainant. 


912 Inthe Supreme Court of the District of Columbia, 21st Day 
of April, 1881. 


THoMAS JEFFERSON PHELPs, Assignee, Plaintiff, |) No. 3910, Equity 


vs. | Doc.14. Fi. fa. 
AvuGusTINE R. McDonatp and WILLIAM WHITE, Issued Ap’l 21, 
Defendants. 1881. 


The President of the United States to the marshal for said District, 
Greeting : 
You are hereby commanded that of the goods and chattels, lands 
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and tenements, of the defendants you cause to be made $58,735.12, 

with interest from June 19, 1877, which the plaintiff lately, by the 

judgment of said court in the above-entitled cause, recovered against 

said defendant- for money found payable to said plaintiff and 

$244.75 for costs and charges about said suit expended, as appears 

of record, and return this writ into the clerk’s office of said court 

within 60 days, so endorsed as to show when and how you executed 

the same. 

Witness D. K. Cartter, chief justice of said court. 
[SEAL. ] R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 

Assistant Clerk. 


Marshal’s Return. 


Nulla bona. June 20, 1881. 
C. E. HENRY, Marshal. 


913 Clerk’s Certificate. 


I, R. J. Meigs, clerk of the supreme court of the District of Co- 
lumbia,do hereby certify that the foregoing manuscript pages, num- 
bered from 1 to 136, both inclusive, contain a full, true, and correct 
copy and record of the proceedings had and conducted in the su- 
preme court of the District of Columbia in a certain cause hereto- 
fore therein depending, entitled Thomas Jefferson Phelps, assignee, 
vs. Augustine R. McDonald et al., and numbered in equity No. 
3910, subsequent to the filing in the said cause of the appeal bond 
given upon the appeal taken in the said cause on the fourth day of 
April, 1876, to the Supreme Court of the United States, and decided 
at the October term thereof in the year A. D. 1878, as reported under 
the title of Phelps vs. McDonald in 99 U.S. Reports (9th Otto) at 
pages 298 et seq., as the said proceedings remain of record in the su- 
preme court of the District of Columbia, in the clerk’s office thereof. 
[seat.] Witness my hand and the seal of said court this 28th 

“I day of February, A. D. 1887. 

R. J. MEIGS, Clerk. 


Justice’s Certificate. 


I, David K. Cartter, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. 


914 Witness my hand and seal this 28th day of February, 


1887. 
D. K. CARTTER, 
Chief Justice. [SEAL.] 


Clerk’s Certificate to Justice's Official Character. 


I, R. J. Meigs, clerk of said court, ae that David K. 
Cartter, whose genuine signature is subscri to the foregoing cer- 
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tificate, was at the time of signing and attesting the same chief jus- 
tice of said court, duly commissioned and qualified. 
Witness my hand and the seal of said court this 28th day of Feb- 
ruary, 1887. 
[ SEAL. ] R. J. MEIGS, Clerk. 


Endorsed: Supreme court of the District of Columbia. Thomas 
J. Phelps, assignee, vs. Augustus R. McDonald and William White. 
Record. Def’ts Elliott’s Exhibit M. April 9, 1887. J. A.S., ex’r. 
U.S. circuit court. Jan. 28,1888. Timothy Griffith, clerk. Phelps 
v. Elliott et al. 


915 United States Circuit Court. 


ag’st 


THoMAsS J. PHELPs, weap 
JoHN Exwiorr and Others. 


It is hereby stipulated and agreed that any and all depositions 
taken or evidence submitted on the trial in the case in the superior 
court of the city of New York in which Charles E. Hovey and Wil- 
liam P. Dole were plaintiffs and John Elliott and others were de- 
fendants shall be considered as having been taken in this action, 
and that said deposition and evidence or such portions thereof as 
either party shall desire may be used and read in evidence herein 
as if taken herein, subject to legal objections and exceptions except 
as to the manner and mode of taking and presenting. 

R. D. HARRIS, 
Att'y for Def ‘dt Elliott. 
DEUEL & WILSON, 
Sol’rs for Pl'ffs. 
Dated New York, February 9, 1887. 


916 [Endorsed :] Circuit court U.S. Thomas J. Phelps, assignee, 

ag’st John Elliott and others. Stipulation. Def’t Elliott’s 
Exhibit N. Jan’y 28,1888. J.A.S.,ex. U.S. circuit court. Filed 
Jan’y 28,1888. ‘Timothy Griffith, clerk. 


917 New York, January 21, 1888. 


Dear Sir: Herewith please find enclosed admission of the 
facts set forth in defendants’ supplemental answer filed herein, which 
might very properly be added to the memorandum of facts submitted 
by you and approved, but returned unsigned. You are authorized 
to do this (in that case preferably inserting the words “ also”) and 
to sign our name- to said proposed admission as plaintiffs’ solicitors. 

Our motion to take said supplemental answer from the files has 
been withdrawn, so that every impediment to a speedy hearing of 
the cause has been removed. 


Very respectfully, DEUEL & WILLSON, 
Sol’rs for Pl'ffs. 
To R. D. Harris, Esq., sol’r for def’t. 
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v8. 
ELLIOTT. 
Stipulation. 

In this cause the following facts are admitted, subject to objec- 
tions as noted : 

1. This action was commenced in the superior court of the city 
of New York by service of the summons on the defendant Elliott on 
the 20th day of August, 1884, and was removed into this court on 
the 13th day of October, 1884, by the defendant Elliott. 

2. The defendant Elliott has continuously resided in the city of 
New York for twenty years last past and upwards, and at no titne 
during that period has he remained at any time continuously absent 
from said city of New York for the space of one year or more, or 
otherwise than for an occasional period of not more than three 
weeks at any one time. 


Objected to as immaterial, irrelevant, and incompetent. 


3. Within one year after the death of Mr. George W. Riggs the 
firm of Riggs & Co. was fully liquidated, its assets fully 
919 collected and distributed among the copartners and their rep- 
resentatives, and a new firm was, upon his death, formed by 
the surviving partners with others, under the firm name of Riggs 
& Co. 
Objected to as immaterial, irrelevant, and incompetent. 
R. D. HARRIS, 
Sol. for Def’t Elliott. 
DEUEL & WILLSON, 
Sol. for PUff. 


(Endorsed :) U.S. circuit court. Thomas J. Phelps, assignee, ag’st 
John Elliott & others. Stipulation. Def’t Elliott’s Exhibit P. Jan’y 
28, 1888. J. A.S.,ex’r. U.S. cireuit court. Filed Ja’y 28, 1888. 


Timothy Griffith, clerk. 


920 Circuit Court of the United States for the Southern District 
of New York. 


Tuomas J. PHEetps, Assignee, 
v8. In Equity. 


Joun Euuiotr and Others. 


Please take notice that we shall proceed to adduce such portions 
of the depositions taken and evidence submnitted in the case of Hovey 
& Dole against John Elliott and others in the superior court of the 
city of New York as we desire to be used and read as evidence herein 
pursuant to stipulation relative thereto and such other record evi- 
dence as we desire to submit herein, and also to examine orally A. 
S. Hatch, or some other witness, before John A. Shields, an examiner 
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of this court, at his office, in the Federal building, on Wednesday 
the 9th March, inst., at 2 o’clock p. m. 
DEUEL & WILLSON, | 
Sol’rs for PVeff. 
To R. D. Harris, Esq., sol’r for deft Elliott. 


Endorsed: Circuit court U. S., so. dist. of N. Y. Thomas J. 
Phelps, assignee, v. John Elliott and others. Notice for submitting 
proof. Deuel & Willson, sol’rs for pl’v’ff. To. R. D. Harris, sol’rs for 
def’t Elliott. Due service of a copy of the within is hereby admit- 
ted. R. D. Harris, att’y for def’t Eiliott. 


921 Circuit Court of the United States, Southern District of New 
York. | 


Tuomas J. PHELPs, Assignee, ) 
vs. | 
JoHN Evxiiorr, Coartes C. GLtover, THomas Hype, } In Equity. 
& Apoipnus T. KIecKHOEFFER, Surviving Partners 
of Riggs & Co. 
Appearances: H. B. Titus & Charles E. Hovey, counsel for pl’ff, 
and R. D. Harris & William G. Choate, for def’t Elliott. 


New York, March 12th, 1887. 

EBENEZER SCOFIELD, a witness sworn on behalf of the plaintiff, 
deposes and says: 

(Examination by H. B. Titus, Esq. :) 

Q.1. What is your name, age, residence, and occupation ? 

A. Ebenezer Scofield; I am 45 years of age; I reside at 58 East 
124th street, New York city. I am cashier of the First National 
Bank of New York city. 

Q. 2. Are vou familiar with the present market price of 3.65 Dis- 
trict of Coluinbia bonds; and, if so, what is that price? 

Objected to by def’t’s counsel as incompetent, immaterial, and _ ir- 
relevant. 


A. Iam somewhat familiar with their price. I should quote them 
to-day at 1.20 to 1.21. 
922 Q. 3. Have you any knowledge from actual transactions, 
either purchase or sale, of any of said bonds to-day or within 
two or three days; and, if so, what was the actual price paid ? 
Same objections, and also as to the latter part of the questions ; 
that evidence of particular transactions is incompetent as proof of 
market value. 
A. My answer is that the last transaction- that I remember were 
on March Ist, 1887, and they were sold at 1.21. 
Q. 4. How is the market price of bonds of this description ascer- 
tained or fixed ? 


Same objection as to the first question. 


- 
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A. Fixed the same as with any other bonds, according to the 
demand and other circumstances. 

Q. 5. Are there stock quotations at the New York Stock Exchange 
which are accepted as showing the market price of bonds ? 


Same objections as to the last question. 


A. Yes. 
Q. 6. What are those quotations to-day with reference to these 3.65 


bonds of thé District of Columbia? 
Same objections. 


A. I don’t know. I haven’t heard the quotations to-day; yester- 
day they were 1.20 bid. 


Answer objected to on the same grounds. 


Q. 7. Is there any difference in the market price between regis- 
tered bonds of this class and coupon bonds ? 


Same objections. 
923 A. Not at present; prices are the same. 


Cross-examined by W. G. Cuoarte, Esq.: 


X Q. 8. In using the term “any other bonds” in your answer to 
the 4th interrogatory did you refer to other negotiable bonds ? 


Objected as an implication that these bonds are negotiable. 
A. Yes, sir. | 


E. SCOFIELD. 
JOHN A. SHIELDS, Examiner. 


Sworn to before me— 


Plaintiff’s counsel offer record marked Ex. A, March 12th, 1887, 
J. A. S., ex’r. . 

Def ’ts’ counsel objects to the paper offered as incompetent, imma- 
terial, and irrelevant. 

It is also objected that the certificate does not show that it isa 
complete record of proceedings in the case referred to therein. 

Also objects to the various petitions, memorials, statements, orders, 
schedules, and other papers embraced in this Exhibit A as being 
severally incompetent, immaterial, and irrelevant and not in any 
way competent evidence of the matters and things stated or inserted 
therein as against the defendant or binding upon him. 

Plaintiff’s counsel states that Exhibit A is not offered as 

924 evidence of the award of the mixed commission on account 

of McDonald’s claim against the United Stages for cotton de- 

stroyed. As such evidence he offers the following papers, marked 
“ Plaintiff’s Ex. B” and “C” respectively. 

Def’ts’ counsel objects to the papers offered, Exhibits B and C, on 
the ground that they are incompetent, irrelevant, and immaterial, 
and also on the ground that the paper purporting-to show an award 
does not show an award made in conformity with the treaty between 


| 
| 
| 


Fah 
> ges 
Pay 
; oe 
et 
mh is. 
at j 
ee 3 
2 a 
r 2. ae 
P a Z 7 . a ~ " = aa bs ee ee te ® 
- 
ee ee ee ee ee . . 
Rg wails ee r ae © to ae 
Pie. ia 1 gh he > at ee te " ™ ies : = 
" ie ies ve oe PEE SOUS: SLM RE gsm Sa re i ‘ ee ee, ee 
” egy i (a $5 oa ee Ege — oe P? Ge te ik re ; te ai a oP oa bes a Fe 
: 2 a ees cn. eee ee Sy, 


a Ws ot a Ky 


ad 


Te Rae 
Sg 


Se nN - Me 2S - 


480 THOMAS J. PHELPS, ASSIGNEE, VS. 


the United States and Great Britain under which the-commission 
was organized, and that said paper purporting to be an award was 
not signed or such award made by the commissioners appointed 
under said treaty. 

Counsel for pl’ff also offers in evidence a transcript of the record 
of the case of Thomas J. Phelps, assignee, against McDonald and 
White, in the Supreme Court of the United States, certified by James 
H. McKenney, clerk of said court, under the seal thereof, marked 
“ Pl'ff’s Ex. D.” 

Def’ts’ counsel objects to the paper marked Ex. D on the ground 
that the said paper is incompetent, immaterial, and irrelevant; that 
it is not the record or judgment pleaded by the plaintiff in his bill 
of complaint; that it is not the entire and complete record of the 
proceedings in the supreme court of the District of Columbia in 
said cause of Thomas J. Phelps, assignee, against A. R. McDonald 

and William White, in equity, No. 3910, and on the further 
925 ground that the paper does not purport to be a complete 

record of the said cause in said court of the District of Colum- 
bia, and on the further ground that said record or the matters and 
things contained therein so offered are not binding upon or evidence 
as against this defendant. , 

Pi’ff’s counsel offers a stipulation by and between the attorneys of 
the respective parties hereto in regard to the admission of evidence 
herein, which is marked “ Plaintiff’s Ex. E.” 

Pursuant to the foregoing stipulation counsel offers in evidence a 
transcript of the record of the case of Hovey & Dole against Mce- 
Donald and White, in the supreme court of the District of Columbia, 
certified by R. J. Meigs, clerk of said court, under the seal thereof, 
which said transcript was submitted in evidence on the trial in the 
case, in the superior court of the city of New York, in which Charles 
E. Hovey and William P. Dole were plaintiffs and John Elliott 
and others were defendants, marked “ PI’ff’s Ex. F.” 

Def’ts’ counsel objects to Ex. F as incompetent, irrelevant, and 
immaterial, and that it is not a record in any way binding upon or 
competent as evidence against this defendant, neither he nor the 
said Riggs & Co. being a party to the said cause of Hovey & Dole 
against McDonald & White nor bound by the judgment or proceed- 

- ings therein, and that the same is not admissible as evidence 
926 of any record pleaded in the bill of complaint herein, and 
that if offered as evidence of proceedings in the case of Phelps 
against McDonald & White, contained in said record, that it is in- 
competent as evidence thereof in this case, and also that it is not duly 
certified as a complete record of the proceedings in said cause of 
Phelps against McDonald & White nor the best evidence of such 
proceedings nor duly certified as such record. 

P|’ff also offers part of the testimony of Charles C. Glover, to be 
found on pages 57, 68, 69, and 70 of the stenographer’s minutes, in 
the case referred to in the stipulation marked Ex. E, commencing 
on page 57, to and including question 2 and the answer thereto. 

Also cross-interrogatories 15 and 16 and the answers thereto, on 
pages 68, 69, and 70. 
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Def’ts object to each of the cross-questions 15 and 16 and the an- 
swers thereto as immaterial, irrelevant, and incompetent. 

Plaintiff also offers the original deposition of Charles A. Ray, taken 
in said cause of Hovey & Dole against Elliott and others, referred to 
in said stipulation, and specifically offers so much as is found on 
page 80 of stenographer’s minutes, and question 2, on page 8], and 
the answer thereto, and questions 3, 4, and 8 and the answers thereto. 

Def’ts’ counsel objects to the questions 3, 4, and 8 and the 
927 answers thereto severally as being incompetent, immaterial, 
and irrelevant. 


“ CHARLES C. GLovER, being duly and publicly sworn, pursuant to 
the directions hereto annexed, and examined on the part of the de- 
fendant, doth depose and say: 


“Q. (1). State your name and your business and residence now 
and since the year 1875.” 


Objected to as immaterial, irrelevant, and incompetent. 


“A. Charles C. Glover, a banker; residence, Washington, D. C., 
and has been since 1855. | 

“Q. (2). Of whom, on June 28th, 1875, was the banking firm of 
Riggs & Co., in Washington city, in the District of Colambia, com- 
posed ?” 


Objected to as immaterial, irrelevant, and incompetent. 


“A. George W. Riggs, John Elliott, A. T. Kieckhoefer, Charles C. 
Glover, and Thomas Hyde.” 


Cross-interrogatories : 


“Q.(X 15). Were you present on June 28th, 1875, when Me- 
Donald and Charles A: Ray first called on George W. Riggs and | 
presented to him an order to pay over the fuud held by him as re-" 
ceiver? If yea, state the substance of what occurred between them 
and the conversation, as nearly as you can.” 


Objected to as immaterial, irrelevant, and incompetent. 


“A. [ was present when Ray & McDonald called on the 
928 28th of June, 1875, upon Mr. Riggs, with orders from court 
relating to the disposition of these bonds. Mr. Riggs did not 
seem to think the order sufficiently explicit, and while — 
the matter with Ray and McDonald Mr. John D. McPherson enter 
the office, and a conversation followed between the parties named, 
which resulted in Mr. Riggs, McDonald, Mr. Ray, and Mr. McPher- 
son going to the court held by Judge Wylie, as Mr. Riggs wanted 
further ahd more definite information with reference to the orders 
issued by Judge Wylie to pay over the money to McDonald. I did 
not hear all the conversation that took place. 
“Q. (X 16). After the return of Mr. Riggs and Mr. McDonald and 
Ray from the court to the banking-honse of Riggs & Co. on June 
28th, 1875, state as fully and particularly as you can all that took 
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place and all that was said in Mr. Riggs’ room until the departure 
of McDonald and Ray.” 
Objected to as immaterial, irrelevant, and incompetent. 


“A. After the return of Mr. Riggs from the court he related what 
Judge Wylie had said in reference to these orders and the condi- 


tions he had placed upon, and that he considered it his duty as an | 


officer of the court to deliver these bonds to Mr. McDonald. The 
bonds were signed by Mr. Riggs in blank and witnesses by H. Mc- 
Intyre, acting clerk of the loan division of the Treasury, after which 

they were handed to Mr. McDonald. Some conversation then 
929 ensued between Ray and McDonald with reference, I think, to 

Ray’s fees, after which McDonald turned to me and asked if 
I would sell the bonds for him. 1 offered to send them to New York 
for sale. He expressed a wish to dispose of them at once. and after 
consultation with Mr. Riggs, he having asked Riggs & Co. to pur- 
chase them, as to his title under this decree I purchased the bonds 
at the market rate. Mr. Riggs said there was no question as to the 
title to the bonds. He could do with them what he pleased. After the 
bonds had been purchased and while Mr. McDonald was waiting 
for a draft on New York Mr. John D. McPherson entered the office 
and said something about an appeal having been taken, but when 
informed of the sale of the bonds to Riggs and Co. or, rather, when in- 
formed of the disposition of the bonds, after a short conversation 
with Ray and Mr. Riggs, he left the office.” 


“Testimony of Cuarues A. Ray, of Indianapolis, Indiana, attor- 
ney-at-law, aged 45 years and upwards, being duly and publicly 
sworn, pursuant to the directions heretofore annexed, and examined 
on the part of thedef't John Elliott, doth depose and say as follows: 

“Q. (2). State what professional connection, if any, you had on 
the 28th day of June, 1875, with the certain cases of Phelps, assignee, 
against McDonald et al. and Hovey et al. against McDonald et al., 
then pending in the supreme court of the Dist. of Columbia, and 
therein numbered respectively No. 3910 and No. 3937, in equity.” 


Objected to as immaterial, irrelevant, aad incompetent. 


930 “A. I was employed to defend the suits referred to. 

“Q. (3). When, where, and under what circumstances, if at 
all, did you first make the acquaintance of George W. Riggs, the 
receiver in the said cases?” 


Objected to as immaterial, irrelevant, and incompetent. 


“A. I called upon George W. Riggs, receiver in said cases, at the 
banking-house of Riggs & Co., Washington, D. C., between 11 and 
12 o'clock on the morning of June 28th, 1875, with my client, A. 
R. McDonald, and was introduced by him to Mr. Riggs. This was 
the first time I remember to have met Mr. Riggs. I called with 
McDonald to demand the delivery of the bonds held by Mr. Riggs 
as receiver. I made the demand by virtue of decrees of thesupr me 
court of the District of Columbia.” 
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“Q. (4). In the presence of what persons, if any, did you first 
make the acquaintance of the said George W. Riggs as receiver, and 
how, if at all? Were such persons or any of them connected, either 
personally or professionally, with the said cases or either of them?” 


Objected to as immaterial, irrelevant, and incompetent. 


“A. As I have stated, Mr. McDonald was one of the defendants 
to the suits referred to in the second interrogatory, and was my 
client. Mr. Glover, a member of the firm of Riggs & Co., was also 
present.” 

“Q. (8). What, if anything, was done by the said receiver on 

being informed of the decrees in the said cases dismissing 
931 the bills therein and discharging said receiver and directing 

him to pay over said fund unto said McDonald and White 
to satisfy himself of the correctness of the information he had thus 
received or of his duty touching the said fund ?” 


Objected to as immaterial, irrelevant, and incompetent. 


“A. Mr. Riggs objected to some matter I had written in the order 
prepared under my direction by my clerk. It was interlined, I 
think, and, being ina different hand also, Mr. Riggs objected to 
acting underit. I explained that it had been approved in that form 
by the court, and that the copy I presented was a duplicate of the 
original in form, and was certified by the clerk of the court and 
attested by the seal of the court. I had, in the hope of securing the 
dismissal of the cases and the order for the delivery of the bonds 
and the discharge of the receiver, prepared a decree and also a copy 
of it to be certified promptly on the decree being signed. I also 
prepared a form of decree omitting the order discharging the re- 
ceiver and directing the delivery of the bonds, so that if I failed to 
secure the order I would still have my decree and copy ready. By 
some mischance I could only find the latter form of decree at the 
moment I wanted it, and so, under the eye of Judge Wylie and 
with his approval, I added the order to the decree and my My 
explanation did not relieve Mr. Riggs from his doubt, and John B. 

McPherson, one of the attorneys for Phelps, assignee, against 
932 McDonald et al., coming into the bank, protested that as he 

either had or would appeal the eases it suspended the order, 
and Mr. Riggs ought not to deliver the bonds. I insisted that the 
appeal without a bond did not suspend the execution of the decree, 
and to satisfy Mr. Riggs & McPherson I invited them to get into 
Mr. McDonald’s carriage at the door and drive to the court-house 
with Mr. McDonald and myself. They did so. Judge Wylie in 
open court, from the bench, assured Mr. Riggs that the copy of the 
decree, interlineation and all, was correct, and that it was ample 
authority, and Mr. Riggs, McDonald, and myself returned in the 
carriage to the bank, and Mr. Riggs expressed himself as satisfied.” 
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933 Circuit Court of the United States, Southern District of New 
York. 


Tuomas J. PHEtps, Assignee, 


vs. hi n Equity. 
Joun Expiotr & Others. 


UnitTep States oF AMERICA, stai 
Southern District of New York, 


I, John A. Shields, an examiner duly appointed by the circuit 
court of the United States for the southern district of New York, 
do hereby certify that the foregoing are the proofs for final hearing, 
taken before me in the above-entitled cause on the part of the com- 
plainant under and pursuant to the 67th rule of the Supreme Court 
of the United States as amended. 

I do further certify that I am not of counsel nor attorney for 
either of the parties, nor in any way interested in the event of said 
cause. 

I further certify that Mr. H. B. Titus and Charles E. Hovey ap- 
peared on the part of complainant and Mr. R. D. Harris and W. G. 
Choate appeared on the part of def’t Elliott in the taking of said 
proofs. 

JOHN A. SHIELDS, Examiner. 


Endorsed: U. S. circuit court, southern district of New 
934 York. Thomas J. Phelps, assignee, vs. John Elliott & als. 
In equity. Proofs for final hearing on behalf of complain- 


ant, taken before John A.Shields, examiner. U.S. circuit court. . 


Filed Jan. 30,1888. ‘Timothy Griffith, clerk. 


935 District Court of the United States, Southern District of Ohio. 
In Bankruptey. 


In the Matter of Auaustine R. McDonatp, a Bankrupt. 


I, Augustine Ralph McDonald, by these presents surrender all my 
property and effects to the above-named court, as required by the act 
of Congress approved March 2nd, 1867. 

Ang I also apply to the court for a day to be fixed for the first 
meeting of my creditors, to be held as provided for by said act. 


AUGUSTINE RALPH McDONALD. 
Dated at Cincinnati this 19th day of December, 1868. 
Pl’ff’s Ex. A, March 12, ’87, J. A. S., ex’r. 


936 [Endorsed :] No. 930. District court of the United States, 

southern district of Ohio. In bankruptey. In the matter of 
Augustine Ralph McDonald, bankrupt. Surrender of bankrupt and 
application for first meeting of creditors. Filed Dec. 19th, 1868. F. 
amma Filed March 31st, 1873, 10 a. m. Thos. Ambrose, 
clerk. 
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937 Schedule of Oreditors. 
Liabilities of the firm of S. P. C. A CSE 
Names Residences. 

ae | dk 
i : Ee Memphis ~..---- 
i ii ne oT i geen 
Eastland & Stanley .... ...--..--.-- - - —z 
Blelock & RR a oa Se es aad 
Oe i I ete Oe, "leat 
ek ele 
A, Fs SE bitten eteneennne FS edie 
Chas. C. Hengel & Co. ..... ....---- © > eee 
Ee A ear er aY 7 
I ii RN hi tiie eects: ws ed Se 
po Sa -. | ae 
Maver, Lindaur & Pollack..-.--.-~--- ede Nee 
BERET ne Or 
EEE SR a endinieamie OT i 
A. T. Shapleight & Co.....-.....--- St. Louis, Mo. -- 
Chewtel & GR. casdneneccuctamenes Memphis malipapers 
Or, nd 0 
We Bk OR iancnadventnninanen ee ee 
J. — LESSEE eee St. Louis, Mo. -- 
E. A & J. R. Fiskey bo Gene Gee © Oewe a" 
wes. Goes? G GR ccoccanscoccuceue ' we 
Field, Sandford & Wells_...--. .--- - ail 
Seunders Bros. & Uo.....<-.-<<<---- = ae 
Cant. SURGE wcctasbesnecnancesces . . 
C. F. Chamberlain & Co........--.-- Memphis oma 
ees 2 ee eecetscmeseces| 8 06©"6| oe 

North, Murphy & Mason----- a 
938 Henry Wade & Co........... Memphis -.---- 

Rosenheim & Lewis...-.-~-- St. Lowis ...... 
Dennison & McNear .....----.-.--- Memphis ieee 
pT ES On Ee, Ki pe 
ee ae 
Bipkia & Beekitt.. ccacacceacsceces - el 
TS 4 8 ae a. 
Wear & Heckman .............-.. St. Louis .....- 
Le, Bs SE ceccinahsinedeedbens oa 
We i a citi aaa 
SS 0 ee 7 + ei 
H. E. Goodell. ---- AE ee salts pe 
TE Ta Ne eo oe aoe 
NEL LL AR a 7”. a 
ce 2 ee Ds ea 
Dr. E. J. Walker..----.- htt aii ~  S 
Jones, McKenzie & Co. ......------ <r 


Fs Bs : Sit 
we * ee aes ae a at sap 
- # Ta ony 6s eS ae es ’ Pe 


ge 


we bo 
— ot oe CY 
SoSexe 


SSS 
RSSESRESSEES 


to 
— 
—) 
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to 
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Schedule of Oreditors—Continued. 


Names. Residences. 

Bartley, Gold & Heath --..-------- St. Louis .-.-.-.. | 
NN | St. Louis ...... 
Nn m. uilaigeemalel 
Freedman & Howenthal _.-.------- m5 eae | 
ee ee NO Oe OD. cndecccnneséunce — ee 
Henry Bell & Son-..-....-----....- ” ..50 x 
a a 
es Memphis cmmenisinaie 
III  epaismepmnensetianants citsaninaranenea vqmemiiite 
Ramsey, Adams «& Warner__--- ---- © lial ; 
ee Ne OP Gs cen emonencmamee —— 
John Mitchell & Co... ..-. ---- — 

ae ere Memphis -.----- 
eR ancccsnnennnenimeniinns ” t/a, 
STII cenimndntsisisdinainanmminamieanaiuiints 4 alanis 
iI SITID, scici tae grahepibsapiesaneniniiiganiniental —— 
Ne GRIND ncrmiscencnin nnn wo 
I Bes: winerasnies-eenquaiien onan. — ee 
I ss casera tugs ceiiailailiniail — ee 
I Io cnren cnmmne eminminein ao 
IID. cscssinetragemcignensiniessisigulaials wae Oe 
SN II cnentsemenmmeraiquinin —e 
Welker Bros. & Co. .... ......2<<0<- “oe 
E. Robbins & Bradley_-.---------- — 
I TI, casein ssies seinbesaeanainnattaslaiisl St. Louis or Mem- 

phis. 

A enc ny nar Memphis .----. 
oy ee ents @ Cian cnncsnssmennne 7. pails 
IIS WI ciac sats ncaa mepeipmemaietinanaiiniaien eile 
ITE TEI csi cnidnaninbniasdicamaapleliniairetinins foe ‘ 
NO A cscs insides - a 
Taylor, McEwin, Duke & Co. ------ . —, 
et ee ee eee oT: 
J. H. Lowenstein & Bros....--.---- - 
I i lsc nlataneainiisieitmeibini a ee 
te SII acsenenoisnns siidibis icesitat cima — 
i A. deneery & Oo. cccacocccsscuse St. Louis ....-- 
Freedlander & Bro.........---..---- Memphis ..--..- 
I IE IID, ia cnet snseiavee metnanainves , =e 
ae ae 7 ——_ 
Memphis & St. Louis Packet Co. ---- ee 
Weatherby & Cornell_.---- ..------ St. Louis -.-..- | 
DOR OVER cc cccancccccunsnence Memphis .-.--- | 
LLL LA LNAI OO | — 
SRE Wr sNtOe 2. cccwccnnsieeine | ae | 


| Amounts. 


14 00 


39 O00 
1,039 19 
1,397 07 

10 50 


1,800 00 
Unknown. 


a a em ee — 


— 
‘ 
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Individual Liabilities of Augustine Ralph McDonald. 
Names. Residences. Amounts. 
940 Henry Wynne.---..---. mannan _Newbern, Dyer 1,222 00 
| Co., Tenn. | 
Mrs. Mary J. Light.......--...--.- | g ---- 4,649 00 
M. O. B. Gaulden....... .......-.-.| 5 ---. 1,025 00 
ES Tk I vietiiticiidicscientnietinniniin _Newbern, Dyer 6,000 00 
 Co., Tenn. 
Miss Caroline E. Smith..---------- | “ae 1,628 00 
Miss Mary E. & Ganie I. H. Bell.-.... “ ---- 1,200 00 
$008 TOE ccteicbmemamonanece | ” ---- 1,300 00 
Geo. E. Quicker .... ...........-...| * ---- 1,873 00 
Major Allt.G. Harris -....----. .--- | Civcinnati —..-- 800 00 
Pele? BD. TIC scatesntinenesncnce Weakley Co., 1,000 00 
Tenn. 
A. F. BE a ct ocdtetone Memphis, Tenn... 11,000 00 
C. C. Mengell & Co. ......--....---. St. Louis, Mo... 2,800 00 
C. H. Ebberts & Co. -...-....-.---. Memphis pe ee ~ 7,000 00 
Ee AGRO GB Cicos ct ccmmccccan >. see 1,000 00 
Sp Oy Fe idicciteatetninsienetnren New Orleans --- 600 00 
WE. Be ietinnetiinoniewsnenes } a RE RE ' 17,000 00 
Be CO caticetceechends tit onions Jacksouport, Ark. 300 00 
Wm. B. Rugland & Co. .-.--....--. Memphis .---.. 314 00 
Rugland Bros. & Co. .--.-----.---- | —< 80 00 
Es We GD scheme ebtiindaniinenne | Os al 2,500 00 
Brown, Loving & Tyler--.--.------ FS illite 2,500 00 
3. Dy BRO cacecnceqancen coaneoee «a 5,000 00 
Haines, Heath & Laire_.-..-.------ O.  Beeeaeel Unknown. 
Haines, Stockston & Haines ..-.--.-- we “ 
Heath, Lewis & Fraser....-..-.---- Be ie “ 
Bennenet GT icicinnstiitnnomnman New Orleans --- a 
Hayes, Moise & Co..----------.---- . one " 
W.C. Oe eS aS SST Montreal,Canada’ 65,000 00 
Wan. Wnts © Cis cancswosenecenns Cincinnati ...-- 1,020 00 
J. J. Dillem.ccnnc cocccccocsccccns Holly Springs, 1,000 00 
Miss. 
P. ReGAR ccc coccenesencusenuanns Cincinnati -..-. 25 00 
Judge Harry S. Lee --------- Memphis ..---- Unknown. 
941 Hepburn & Lee .----.-.-----| Memphis ---.-- Unknown. 
SA: ee ~=St. Louis ...-.- . 
Sam’l Downe?, Jf.ccacce conwcces cove Boston, Mass... 1,000 00 
Cushing & Clapp Jamon ounwes one ate “ -. 1,000 00 
Elliott & Gregg ------------------ 1 -- 1,500 00 
Dand, Fairer & Hyde-.------- ------ a -- 1,200 00 
W. & I. H. Whittemore & Co. -.---- a -- 2,600 00 
Z. Southard & Co. ......-.---...--- | © os 700 00 
E. C. Milliken & Co.....-..--...--- " ool 800 00 
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Individual Liabilites of Augustine Ralph McDonald—Continued. 


Names. Residences. Amounts. 
ee eee Boston, Mass.-. 1,100 00 
Adolphus Davis ..-..--------.---- . =e 500 00 
Daniel Daper & Co.._-------------- . ea 500 00 
Dutton, Richardson & Co.-------.--- ” -- 1,000 00 
John Preston & Co... ..-. ..-.-- “9 me 300 00 
BS ie GOURD ncn concconnsconea | “ isi 500 00 
Win. B. Spooner & Co, --- -..------ | " -- 1,400 00 
Porter, Loring & Co. --...---..---- | 7 a 700 00 
meee, WOG0 € OS... .ccnccce cosa cane! a -- 1,000 00 
8 TT aE “ a 900 00 
NOD & U0. cnc cndn cocccneccecs | ss uh 500 00 
Sandford & Howland.----.---.---- | 7 Bedford, 2,000 00 

1ass. 
CS IER AS Oe ae - Boston, Mass._-- 600 00 
CRE: ENE RE oe Lake Village, Unknown. 
Arkan. 
Be IED i rcinines enti einnnccihaiicaindl Camden, Ark. -- a 
Attest: ) F. BALL, Regt. 

942 Petition by Debtor. 


Hon. H. H: Leavitt, judge of the district court of the United States 
for the southern district of Ohio: 


Petition of Augustine Ralph McDonald, of the city of Cincinnati, 
in the county of Hamilton and State of Ohio and district aforesaid, 
respectfully represents that le was a member of the copartnership of 
S. P. C. Clarke & Co., of Memphis, Tenn., dissolved in i865; that he 
and Clarke composed said firm ; that said Clarke has already been 
declared a bankrupt; that vour petitioner has resided in Cincinnati, 
Ohio, for eighteen months months next immediately preceding the 
filing af this petition, within said judicial district; that he owes 
debts exceeding the amount of three hundred dollars aud is unable 
to pay all of the same in full; that he is willing to surrender all his 

estate and effects for the benefit of his creditors, and desires 
943 to obtain the benefit of the act entitled “An act to establish 

a uniform system of bankruptcy throughout the United States,” 
approved March 2, 1867. 

That the schedule hereto annexed marked A and verified by your 
petitioner’s oath contains a full and true statement of all his debts 
and (as far as it is possible to ascertain) the names and places of 
residence of his creditors and such further statements concerning 
said debts as are required by the provisions of said act. 


GEORGE ELLIOTT ET AL.. &€. 48D 


That the schedule hereto annexed marked B and verified by your 
petitioner’s oath, contains an accurate inventory of all his estate, 
both real and personal, assignable under the provisions of said act ; 
that said schedules contain a true and full statement of all the liabil- 
ities and assets of the said late copartnership of S. P. C. Clarke & 
Co. as far as it is possible to ascertain, separately stated, from his own 
liabilities and assets. ° 

Wherefore your petitioner prays that he may be adjudged 
944 by thecourt to be a bankrupt within the purview of said act, 
and that he may be decreed to have a certificate of discharge 

from all his debts provable under the same. 


AUGUSTINE RALPH McDONALD. 


JORDAN & JORDAN, 
Attorneys for Petitioner. 


Oath. 


UnITeEp STATES OF AMERICA, } 
Southern District of Ohio, 


I, Augustine Ralph McDonald, the petitioning debtor mentioned 
and described in the foregoing petition, do hereby make solemn oath 
that the statements contained therein are true according to the best 
of my knowledge, information, and belief. 


AUGUSTINE RALPH McDONALD, Petitioner. 
Subscribed and sworn to before me this 19th day of December, 


A. D. 1868. 
F. BALL, Register. 


945 Of S. P. C. Clarke & Co.: 
Nothing in this schedule known to petitioner. 
Of Augustine Ralph McDonald : 
Nothing in this schedule known to petitioner. 


AUGUSTINE RALPH McDONALD, Petitioner. 


946 Petition by Debtor. Schedule A (2). 


Creditors holding securities. 


Instructions.—Particulars of securities held, with dates of same 
and when given, to be stated under the names of the several cred- 
itors, and also particulars concerning each debt, as required by the 
11th section of the act, and whether contracted as copartner or joint 
contractor with any other person ; and, if so, with whom. 


None as against S. P. C. Clarke & Co. 
None as against Augustine Ralph McDonald. 
See Schedule “A” 3. 
— —, Petitioners. 
AUGUSTINE RALPH McDONALD, Petitioner. 
62—1588 
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Petition of Debtor. 


Schedule A (3). 


Creditors whose claims are unsecured. . 


ger 


or voucher. 


Reference to led 


' 
| 
} 
| 


948 


Jones, Brown & Co. 


Names, residences, 
cupation of cred 


Burley & Fogey ...... 
8S. Mansfield & Co 


and oc- 
itors. 


oe ee ee eeee 


Eastland & Stanly ......0000 os 


Bieloekc & Co....ccccccccccss ae 


C. H. Ebberts & Co 


i ere 


A. P. Burdell & Co. 


Chas. Mengel & Co... 
Mrs. 8. Hatehill....... 
John H. Mitehell 


eee eee ee 


Thomas Demmons ..... 


Mayer, Lindauer & P 
R. Calvin 


olloe kk 


Chrystal & Co.......... 


W. BK. Goodell........... 


eee eeeeee 


i 


J. ree soecocces 
FE. A. R Fiskey 


Wm. on 6 Gado 


Field, Sandford & W 


eee er ee eee eeee 


Saunders Kros. & Co............... 


Capt. Holmes........ .. 


C. F. Chamberlain & Co.......... 


Dennison & MeNear 


eer ee eee ee eeee 


North, Murphy & Mason.......... 


Henry Wade & Vo... 
Rosenheim & Lewis 


Dennison & McNear 


eee eee ee eee fee 


Where an 


of the last holder known to the petitioner. 
creditor must be stated in full, and any claim by way of set-off 
stated in the schedule of property, the nature of each debt and de- 
mand, whether founded on written security, obligation, contract, or 
otherwise, and also the true cause and consideration of such indebt- 
edness in each case and the place where such indebtedness accrued. 


dwhen con- | 


tracted. 


St. Louis, 


CSET CR RRR RHE Hee 


CCC RRO eee 


CORR HERE RR Hee Oe 


PT ee Cee eee eee 


CCCP eee OR Hee 


SL Bel 


eee OR Ee eee ee 


Mo... 


Cee eee eee eee we 


OCR RH Oee Re ee ee 


SRR eee eee 


Memphis 


Pee ee Pee eee eee 


Memphis 


“ 


St. Louis. e+e eee eee eee Oe eee 


Memphis 


Memphis 


Instructions—When the name and residence (or either) of any 
drawer, endorser, or holder of any bill or note, etc., are unknown 
the fact must be stated, and also the name, residence, and occupation 


The debt due to each 


Amount. 


34 


4,166 66 


i 


2 | Groceries. 


Liabilities of S. P. C. Clarke & Co., of which Augustine R. McDonald was a Partner. 


rh 


Nature and eonsidere- 
tion of the debt, and 
whether any judg- 
ment, bond, bill of ex- 
change, promissory 
note, ete.,and whether 
contracted as copart- 
ner or joint contractor 
with any other person ; 
and, if so, with whom. 


Drugs. 

Crockery, assigned to 
Wm. White & Co., 
Cin’ ti. 

M'd’se. 

Liquors, note of A. R. 
Me Donald. 

‘d'se. 

See note of 
A. R. McDonald. 

M'd se. ™ 

M'd'se. 

M'd'se. 

Painting. 

M'd’se. 

Work. 


Judgment for $1,500 in 
July, 1868, in munici- 
pal court, Memphis. 

M‘d’se. 

Work. 

M'd’se. 
H. Prescott & Co. 
Memphis. 

Hats & caps. 

M'd'se. 

Tobacco, acceptance of 
Ss. P. ©. Clarke & Co. 

Crockery. 

M'd’se. 


Assigned to QO. 


Stationery. 
Hardware. 
Notions. 


Millinery, Clark & Co., 
part open act. & part 
acceptancy. 

Note assigned to Wm. 

White. Hard ware 
drafts of A. R. McDon- 
ald. Acceptance of 8. 
P. ©. Clarke & Co. 

Believe these notes were 
cancelled by return of 

leases. 


— ~ > Sei — 


—— > tN Sci titil 4 
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Schedule A—Continued. 
- | ; Rene es anaes ea eee 
© | 
a | 
£6 
£¢ Names, residences, and oc- Where and when con 
€ S| cupation of creditors. tracted. Amount. 
ow 
_ - 
& - . 
ry 
& 

Col. Thomas Stevens.............. Memphis 150 00 
Nipkin & Reakirt - ~ equenwoniinatepsennes 1,200 00 
SAS). gh) Se tina 383 25 
Wear & Hickman SF 1,916 32 
i Lee Se - 210 62 
FS 5 Se eee - eopensesnen-enepenes 337 62 
J.T. Barnably sas encensmemnenennents Zz 19 
H. FE. Goodell i—_"S 346 13 
FS TE, = 2) 40 

| Bee Bee DR ORR ccccccccese secsscesscceces ® cesccnseecocssooes 33 14 

49° TD. Talley ..... Memphis. Scaiessnenediii abe 52 00 

SF a Ee, ee ns 315 48 

Jones, MeKenzie & Co.....ccccs ” 167 06 

Bartlett, Gold & Heath...........! - 14 00 

Bast & Pollock..... nenbotmpeennetanen St. Louis. 14,158 35 

J. Z. Coblents..... aiciaatietd “ 1,785 00 

Freedman & Howenthal......... — 962 2 
AN, UY a en 1,390 

7, fj EE os 11,435 75 

. i). ee — 4,03 69 

D. H. Evans ... — seqabuapnepesenntens 181 83 

J. Happeck....... — 194 00 

| Ramsey, Adams & W: arner.. ae - 6 00 
F. H.¢ ‘larke 7 ideal a ee 300 
lohn Mitchell & Co ...........c000. — rn 400 
fF ee Ts enteacansconsocnsons 27 68 
Sr ee eee = 55 61 
SR A 10 00 
Sehwa’ & Co........ = a 198 00 
Mariner & Crrtie.......ccccceccee = 40 00 
Erich & Lieyd S 7” 106 65 
L. Kreamer . - dniennenensins 15 00 
Jaspeck Spe cht... — eutbannaaitindas oe 49 1 
M. Freedlander.............. a ee 148 05 
Solomon Halley .. RC 24 00 
kG OL ”- 25 0 
F.. Robins & Bradley.............. ” 40 
Young & Kro ceceeeeee St. Louis or Memphis.. 48 05 
SF. Loof Memphis i) 75 
J. WZ. Create & Ce .ccoccsce esccces a On ee 119 94 
a emcee: i 42 55 

eee SY) “ee FO ee 260 19 

_ Nipkin & Reakirt.. - 16 65 
Taylor, MeEwen, Duke & Ce 0. ieee 49 00 
Merrill, Alder & c o. iain ae 1,037 19 
J. H. Lowenstein & BrO...cce0e - = — 1,397 07 
Ts. Rok 0, ROCCO ...ccccee cesses coves: SG ememwene 10 50 
Henry Folsom 20.0. ccccccceseee convene = ontaniinbetionns 1m 5 
D A. January... scommpecczaneeel Gh WEE 2,600 00 — 
Freediander & i niciineiiene Mem phis..........c0..cc00- 430 63 
Freedman & Bro8...cccccouse+seeees - ecoceaseene-essenene 120 
Loeb & Selig.. ™ oo OO 


of ee & St. Louis Packet 


| Netare and concider 


| tise of the and 
whether oar ndg- 
. ment, bond, bill of ex- 
change, prom mt at 
note, ete., and whether 
contracted as copart- 
| ner or joint oem 
' with any other pe 
and, if so, whhe whean 


tw permit. 

Judg’t in Shelby Co., 

Acceptance assigned to 
W. White & Co.+ assig’t 
disputed. 


Work. 
Military permit. 
Do. 


Hook-keeper ac. not due. 


Clerk. 
Clerk. 


M b 
asa pags, is in 


Co., Ark, 

Hats & caps. 

Notions, note of 8, P. C. 
Clarke & ( ‘oO. 


M'd'se. 


M'd'se. 
Millinery. 
Confectionery. 
Boots & shoes, 


Dry goods. 


Printing. 
Hardware, note of Mc- 
Donald. 


M'd’se 
M'd'se 


| Dry goods. 


Groceries. 


3 Gene oon 1 “en to 


Confecienery 

Clothing, W hite & Co. 
Groceries. 

Koots & shoes. 

Boot« & shoes, 

M’'d'se 

F reight bill. 


. 180 or 1,800, m'd'se. 


Due for costs in various 
cases unknown. 
Due for coxts in chan- 


Ww patieeaties & Cornell... NN OS ee 
John Donovan, Memphis, 1865 & future... 9 <c00se 
clerk of law court. 
A. Alston, Memphis, clerk “ — 
chancery court. 
oe “ 


cery court v. 8. P. C. 
Clarke & Co., am't un- 
known. 

Due for costa in suits 


Patrick Winters, Memphis, 
sh'ff of Shelby Co., Tenn. 


ag’a't S. P.C. Clarke & 
Co., am't unknown. 


' Reference to ledger 


ce 


or voucher. 


cupation of creditors. tracted. Amount. 
Gold. 
Henry Wynne, Newburn........ Dyer Co., Tenn. vg 1RO2 1,222 09 
| Mra. Mary J. Light...cccce .....) ™ 1R62..| 449 00 
Pee A i, Sa inen- cncncccccccenee s es ass 162...) 1025 00 
Dan‘'l E. Parker............00+.0+.+. “ es 1862... 5,000 to 6,000 00° 
Miss Caroline E. (or E. E.) “ “ " 1862... 1,623 00 
_ smith. 
Mrs. Mary E. & Gen’! T. H. ' ts s | 1,200 00 
Bell. i 
SATROS TOOMOE ccccccces covcecseecesce « as . | 1,300 00 
Geo, S. Tucker... eccess socccnecnocoeses 1,373 00 
| Major Albert G. “Harris, of  Cincinnati..........00.00. 800 60 
Harris, Miller & Co. | 
Peter B. (or C,) Mosley........... Weakley Co, Tenn...... 1,000 00 
| Currency. 
eS Oo Memphis 11,000 00 
| Currency. 
» Mengal & Co., St. Louis, May & June, 1865....... | 2,800 00 
A. E bbert & Co., Memphis... ...... do. evurrency........ | 7.0 00 
E Acke rman & Co., Memphis.. ,.....do. “ about...’ 1,000 00 
J.C. Forbes, New Orleans..... do. . “ 600, 00 
Wr m. E Seen eee do “ o 17,000 00 
FE. L. Watson, Jacksonport, ...... do ‘ “ 300 00 
|: Oe. 
Win. B. Ringland &Co.,Mem- ,..... do ee one. 314 00 
phis. 
Ringland, Bros. & Co, 8 1867, “ ao On 
W. Brown, ” ie. 2,500 00 
Krown, Lowrey & Tyler, “ “ om 2,500 00 
T. B. Micon, _ “ me 5,000 00 
Haines, Heath & Lewis, “ooo cssssadeessses sesmen ER Fon 
Haines, Stockston & Haines...) *  ..:.........cccccccsssssees leseemennnucdnacenasieies 
Heath, Lewis & Fraser........... eT EON HMA 
MOS creer, crew Gennes: ©  ......... sccssse- ansnesene| enucanéoseonebeensoasnes 
Hayes, Moise & Co., 4° * mane edenenecanies 
re ne Eaemusniiieinmadan 
Can. - 
= 
— 
= 
a 
= % 
2s 
~& 
oS 
ie 
_— 
cs 
. —=oO 
® ~4 
e 
= 
céE 
& o 
e 
E 
2 
Wm. White & Co., Cint., 0...... Pe 1,020 00 
OR en 1,000 00 


THOMAS J. PHELPS, ASSIGNEE, VS. 


Schedule A—Continued. 


Individual Liabilities of Augustine snes McDonald. 


Names, residences, and oc- 


4.3. Diller, Holly Springs, 
Mi 


SS, 


Where and when con. 


Nature and concidere> 
tion of the debt, and 
whether any judg- 
ment, bond, bill of ex- 
change, promissory 
note, etc.,and whether 
contracted as copart- 
ner or joint contractor 
with any other person ; 
and, if so, with whom. 


Tobacco, ) 
“ 


Supposed to hold notes 


or obligations of A. R. 


MeDonald. 


M'd’se notes. 


“ Ld 


‘* notes & judg’t. 


Lh) Lh) 
“ judg’tin Montreal, 
Canada, 1857. 
Borrowed money. 
Note disputed. 


Boots & shoes. 


Legal services.) Dis- 
= . puted. 
Disputed claim for law. 
Unrendered bill, law 
services, 
Deo. do 
Do, do 
Do. do, 
Deo do. 


$35,000 in gold note in 
1864, for balance due 
on settlement of part- 
nership in 1862; also 
nine thousand pounds 
sterling remitted to 
Karine & Bros., Lon- 
don, Eng.; Nugent's 
draft on Ackenberg & 
Kryant, New 
about $10,000 
my draft on Joh 
an for $4,000, pd 
by W. C. MeDonald. 
Agreement made in 
July, 1865, whereby I 
owed him over & about 
$51,000 in gold. Since 
then he pd for me 
about $145,000 in gold. 
Agreement then made 
that all payments to 
curreney, at the rate 
of 1.40 & 6 per cent. 
interest. 
Note date- Aug. 11, 1868, 
borrowed money. 
Services and balance on 
| draftons. P.C. Clarke 
. ~~ bo. nk, in Wash’- 
& col- 
cana 


‘ 


Ny ® 


GEORGE ELLIOTT ET AL., &€. 493 ES 
Schedule A—Continued. . f 
lei i is see 7 
© | | Nature and considera- ’ 
= | tion of the and ? 
és whether an 
eos| .. | ment, bond, bill of ex- 
» ti Names, residences and oc- Where and when con- Amount. change, 
o¢ cupation of creditors. tracted. note, etc..and whether 
oe “ contracted as copart- 
e = ner or joint contractor 
= with any other person ; 
= and, if so, with whom. 
sone a eae sini 
DP. Baga. GET, Di..coccevccevce! BBG Bccccccncssecccccccccesses 2,500 00 ey yay 
} & since July, 
ot | Tent. . 
Judge Harry S. Lee, mow oo... ccccccceeeeeseeccecseeeeceeene coseeseneeseeseeeeeene| Contingent claim for 
judge law court, Memphis. jaw services, am't un- 
| known, suit aban- 
doned. 
ogtare EE I a NN eS Do. 
Ss. P. C. Clarke, late of 8. P. C. caeceeeee conceceneceece ceeeeeee:) POUR petitioner, A. R. 
Clarke & Co., supposed to McDonald, being for- 
be in St. Louis, Mo. | merly amember of law 
@ firm, supposed that 
e is in no way In- 
debted to said Clerk 
as his former ner, 
but enters his name 
to avoid any doubt 
| arising hereafter. 
953 Addenda to Individual Liabilities. 
" - 
| Samuel Downer, Jr., Boston, 1851 to 1857, about..... 1,000 00 | Oils, 
Mass. 
Cushing & Clapp, " “ . ™ 1,000 00 | Note, groceries. 
=> Elliott & Aron sg = “ o = 100 On ad m'd’se. 
Dana, Farrar & Hyde, = as — 1,200 00 “ groceries, 
FS EL a ee 2.00 08 $=Oile; think notes. 
Z Southard & Co., “ “ ae = To) oO “ 
FE. C. Milliken & Co., “ ee os o aw Oo oe 
Pearce & Bacon, = “ “ aes 110 00 Groceries. 
Adolphus Davis, e o as as un oo §=Fruite. 
Dan’! Draper & Co. = " as “ AO) 00 o 
Dutton, Richardson & Co,“ sas e sas 1 00) «Dry good«; think notes. 
John Preston & Co., = “ = = 2 00) =6Choecolate. 
Little & Osborne, o oe eo o wm Ooo ) 6Leather. 
Wm. BK, Spooner &Co, “ - - > 1,400 00 Lo. 
Porter, Loring & Co., “ e “ “ 700 )0«~Drngs. 
Reed, Wade & Co, 9 - = = 1,000 00 =Liquors. 
® Kidder & Co., ejea = «a 90 00 Oils. 
Bishop & €o., “ te « as sO 0 )=6—Candles. 
Sandford & Hewland, New “ - = 2,000 00 —Olls. 
Bedford, Mass. 
AUGUSTINE RALPH McDONALD, Petitioner. 
954 The judgment obtained by William Elliott in Montreal, 
—— Canada, in 1857 or 1858 for about $17,000 was on the con- 
sideration of the above claims, which he alleged were assigned to 
him. Judgment was obtained against me by remissions on any 
pars, but I don’t know whether real assignments of above claims 
“ sad been made to Elliott by the above-named parties. The claim 


of Elliott is included in the schedule herein marked “A” in the 
margin. 


AUGUSTINE RALPH McDONALD, Petitioner. 


Ni &) 
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955 Petition by Debtor. Schedule A (4). 


Liabilities on notes or bills discounted which ought to be paid by 
the drawers, makers, or acceptors. 


Instructions.—The dates of the notes or bills and when due, with 
the names, residences, and the business or occupation of the drawers, 
makers, or acceptors thereof, are to be set forth under the names of 
the holders. If the names of the holders are not known, the name 
of the last holder known to the petitioner should be stated and his 
business and place of residence. The same particulars as to notes 
or bills on which the petitioner is liable as endorser. 

For liabilities on notes the same are specifically stated in Sched- 
ule A 3, as to the firm and A. R. McDonald, separately. 

AUGUSTINE RALPH McDONALD, Petitioner. 


956 Petition by Debtor. Schedule A (5). 


Accommodation paper. 


Instructions.—The dates of the notes or bills and when due, with 
the names, residences, and business or occupation of the drawers, 
makers, and acceptors thereof, are to be set forth, under the names 
of the bolders. If the bankrupt be liable as drawer, maker, or 
acceptor or endorser thereof, it is to be stated accordingly. If the 
names of the holder- are not known, the names of the last holder 
known to the petitioner should be stated, with his business and place 
of residence. Same particulars as to other commercial paper. 

(Follow this form with the oath to Schedule A.) 


, 


| 
Whether liability was con- 

tracted as copartner or 
Amount. joint contractor or with 
any other person; and,if 
so, with whom. 


Names and residences of | 
holders, particulars of* 
notes or bills, place | 
where eontracted. | 


Reference to 
ledger or 
voucher. 


| 
| 
' 
| 


None that petitioner knows of, either as to the firm or himself. 


AUGUSTINE RALPH McDONALD, Petitioner. 


Form under the U. S. Bankrupt Act, March 2, 1867. 
Oath to Schedule A. 


Unitep States OF AMERICA, bas: 
Southern District of Ohio, 


On this 19th day of December, 1868, before me personally came 
Augustin R. McDonald, the person mentioned in and who subscribed 


GEORGE ELLIOTT ET AL., &C. 


to the foregoing petition and schedule, marked A respectivel , and 
who, being by me first duly sworn, did declare the said schedule to 
be a statement of all his debts, etc., in accordance with the act of 
Congress entitled “An act to establish a uniform system of bank- 
ruptcy throughout the United States,” approved March 2, 1867. 
AUGUSTINE RALPH McDONALD. 


Attest: F. BALL, Reg. 


958 Petition by Debtor. Schedule B (1). 


Staten.ent of all real and personal estate and effects whatever which 
are now in the possession, enjoyment, or under the control of the 
petitioner or which are held by any other person in trust for his 
use or to the possession or enjcyment of which he is entitled at 
the date of filing petition. 


(Interest in lands.) 


Instructions.—Give a particular description of all real estate owned 
by petitioner or held by him and whether under contract or lease, 
the encumbrances thereon, if any, and dates thereuf, and a state- 
ment of all particulars relating thereto. 


Estimated value. 


None of S. P. C. Clarke & Co. 


None of Augustine Ralph McDonald. 
AUGUSTINE RALPH McDONALD, Petitioner. 


959 Petition by Debtor. Schedule B (2). 


Personal property. 


Instructions.—Enter the personal property of the petitioner in the 
following order: 1, cash on hands; 2, bills of exchange, promissory 
notes, or securities of any description (each to be set out separately); 
3, value of stock in trade, nature and location of business; 4, house- 
hold goods and furniture, household stores, wearing apparel, and 
ornaments of the person; 5, books, prints, and pictures; 6, horses, 
cows, sheep, and other animals; 7, carriages and other vehicles; 8, 
farming stock and implements of husbandry ; 9, shipping and shares 
in vessels; 10, machinery, fixtures, and apparatus used in business, 
with the place where each is situated; 11, goods or personal prop- 
erty of any other description, with the place where each is situated. 


Description of personal property. 


. None. 
. None. 
. None. 
. One suit gray clothes—pants & coat. 
Do. of blue—pants, vest, & coat. 
One brown coat, overcoat, & waistcoat, three pair- drawers. 


THOMAS J. PHELPS, ASSIGNEE, VS. 


Do. pair undershirts. 

7 shirts, cotton & wooblen; 5 pr. socks. 
4 handkerchiefs. 

1 pr. suspenders, 1 pr. boots, 1 black hat. 
Pr. gloves. 

1 comb, two brushes, neckties. 
Carpet-bag and trunk. 

None. 

None. 

None. 

None. 


sc 
sé 


“ 


= SO ON Sor 


— 


AUGUSTINE RALPH McDONALD, Petitioner. 


961 Petition by Debtor. Schedule B (8). 


Choses in action. 


Instructions —Enter the items in the following order: 1, debts 
cue petitioner on open account; 2, stocks in incorporated com- 
panies and interest in joint-stock companies; 3, policies of insur- 
ance; 4, unliquidated claims of every nature, with their estimated 
value. 


Assets of S. P. C. Clarke & Co., of which Augustine R. McDonald 
was a partner. 


Descriptions. Value. 
No. 1. Mrs. Sallie E. Bishop---...-.--~-- .-...-- wnnanion 123 00 
SL ES NE ecscpcienen xmrengs ecrene itieeananigaealoeeiiies 26 17 
tes etal lati ama lia lcs la 11 65 
a 103 50 


BF ITI cs nase cistnicitin estervnninensemcsltiintisicaiaiasaalidia satis” 22 66 
i IIE sccrcins sintaseniiristpasienc evneteeiaiesy mo jestitasnsdiniiiaiiaann 25 O07 


ne ea UR MAM NNN. ATI 51 28 
ET GP GE cone on cnemnandnnainemmaiinni- Ae 
NS LEASED NEAR TIS BU TS TH 193 06 
a 9 50 
Fee oe Reams MR PENS STD o7 50 
i ELAR TRIE RTE 180 66 
Mrs. PE nue commended 9 10 
GR a le 5 95 
rc 3 40 
re 102 7 
RCO, Te BR icc ceccemecinannnianiints 7 70 
anes Ws GONE nme ncanssieenainnmeiae D> 00 
ee SOON Lcnccncncduectnnnmmenn 3 00 
962 ane MET Me Se 23 15 
ee EC 


GEORGE ELLIOTT ET AL., &C. 


Descriptions. Value. 
; J. CRERCI scenes cc csns 00 sids debidsu tides 43 19 
: Dr. Pelvin Wright._-- .....------...---.... 3 63 
Dr. —— Carpenter... ..-----.-....----...-. 20 03 
Mire. Bi. Matley .o..cane so ccecseddnss suds edse 29 00 
W. OC. Been seins cece scitccnewaditindibne 9 05 
Moorhead ---. - S(aaind westiemstih tabsididpleiatiol 5 00 
TOMES LAGER ccccwssnccnceccnenetismeunl 6 71 
TROR SPEER <dpwas snwuce cx-cininy ienediakianan 15 00 
Henry Jones (colored). ...--. comnpene:sveniiaitie ini 2 73 


The funds in hands of law court, Memphis, attached by 
various creditors and deposited without security in the 
Gayora Savings Bank (failed); this fund will go to 
Eastland & Stanley, J. H. Lowensteine & Co., Wear & 
Hickman, & Dennison & McNear, but who have sold 
their claims to Wm. White & Co., interest for two 
FORIS, Wests GUY she cence scce cone -eccatisuiimedwnintn 10,000 00 


AUGUSTINE RALPH McDONALD, Petitioner. 


963. Fund in chancery court in Memphis attached 


by Henry Bell & Co. and others, creditors; the — 
attachment of Bell can be defeated, and this will 


secure amount for other creditors......---...---. 4,200 00 
Amount due by H.C. Moore at the La Grange store 

and not accounted for (worthless)........-...-... 2,000 00 
Indefinite amount due by H. E. Goodlett --.....--. (Worth less.) 
Amount attached by H. E. Goodlett & T. D. Tully in 

chancery court, Memphis, about $200 to $300 -.-. 300 00 


Individual Assets of Augustine Ralph McDonald. 


Claims against J. M. Brooks & others, assigned J. M. Hill in trust 
to pay creditors in July, 1865, preferring W. C. McDonald for $51,000 
in gold & then ny individual debts and if any balance is to be paid 
to such of the claims against S. P. C. Clarke as were legal debts 
against myself. 


Claim nominally for $270,000, parties broken and worth- 
less, & the judgment of the 5th district court of | 
Louisiana against Elliott & Johnson was rendered 
} for $20,000. They are execution proof and declare 
they will pay nothing ......-----------.-..-..-. Worthless. 
Judgment of law court, Memphis, ve. J. H. Saun- 
964 ders, of Arkansas, for debt, $63,000 ; Saunders 
worthless and execution proof ......-.-..-. Worthless. 
Claim against J. Frank Hicks for receiving several : 
hundred bales of my cotton, in 1865, that was stolen ; 
execution proof and claim useless, as witness to prove | 
receipt is dead ....- Peeiineseonen esenachonipetiint Worthless. ' 


63—1588 
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Claims against officers of Confederate cotton bureau & 
G. M. Gill & others for stealing or receiving several 
hundred bales of my cotton in 1865; claim valueless; 


assigned to A. P. Burditt for ac’t of creditors ..-. -- Worthless. 


Claim against General Osborne, of U. S. Army, and 
others fur burning in January or February, 1865, 


from 1,000 to 2,000 bales of my cotton in Arkansas & 
RIE, onc nncsssine cnwectwenenn anne Worthless. 


Claim against United States or officers thereof for stealing 1,323 


bales of my cotton in 1865. 
AUGUSTINE RALPH McDONALD, Petitioner. 


Claim against the United States Government for ex- 
penditures of over $100,000 in saving cotton in States 
of Arkansas & Louisiana, & also military salvage 


‘caused in suving same._.-..----..---..-.. Doubtful. 

965 Claim against William Whid, Rockport, Mis- 
souri, for about $6,000 (worthless) -... -...- Worthless. 

Claim against one Frazemouth, of Edras, Calloway 
Co., Mo., fur about $5,000 (worthless) -.....-.-..- Worthless. 

Claim against Wm. B. Ragland & Co. and Ragland 
Bros. & Co. for services, about $2,000 ----....---- Bankrupt. 


T. B. Micon recently commenced suit against me for his fictitious 
bill of $5,000 & attached check of Edmunds, Pettigrew & Co. to my 
order as agent of W.C. McDonald. Check was remitted to W. C. 
McDonald, endorsed to his order, before a suit was commenced. It 
was accepted by the bank, marked good by De Soto Bank, Memphis. 
It was the property of W. C. McDonald. 


Micon in Jike manner attached $112 balance of account 
due W.C. McDonald by Clark, Ely & Co., Memphis; 
procured injunction in chancery court in both in- 
stances enjoining payments of said am’ts; said 
matters were so attached on suspicion that they were 
TY SORE wnccen conannscenenneomnnnciinn Not my prop- 
In a case by Bast & Pollock and Bast & Ready vs. 8. erty. 
P. C. Clarke & Co., commenced in 1865 in the 
966 chancery court of Memphis, proceeds of 115 
bales of cotton, the property of W.C. McDon- 
ald, in hands of L. H. Terry, were attached on sus- 
picion that they were my property ~---..---.-.--. Not my prop- 
erty. 


AUGUSTINE RALPH McDONALD. 


Half interest in 187 bales of cotton sold by Mr. Cheery 


ho enyeetl, WETtRNN..cnciccoemen ocndpmiiniaiiinn Worthless. 


Debt of S. P. C. Clarke to the firm of S. P. C. Clarke 


& Co., by account & otherwise; amount notknown-.. Worthless. 


a@----- 


“@- ~— 


¢ any — = ae , 
re es ae ee = 
eer om 3 a We 


GEORGE ELLIOTT ET Al.., &c. 


One suit of gray clothes—pants & coat. 
Do. of blue “ pants, vest, & coat. 
One brown coat, overcoat, & waistcoat. 
Three pairs drawers. 
Do. undershirts. 
7 shirts, cotton & woollen. 
} pr. socks. 
4 hankerchiefs. 
1 pr. suspenders. 
1 pr. boots. 
1 black hat. 
Pr. gloves. 
1 comb, two brushes. 
Neckties, carpet-bag, & trunk. 


AUGUSTINE RALPH McDONALD, Petitioner. 


967 Petition of Debtor. Schedule B (4). 


Property in reversion, remainder, or expectancy, including property 
held in trust for the petitioner or subject to any power or rights 
to dispose of or to charge. 


Instructions.—A particular description of each interest must be 
entered, with its supposed value, in the following order: 1, real 
estate and leasehold property, with locality, names, and descriptions 
of parties now enjoying the same, and the value thereof; also the 
nature of wy interest therein and from whom and iu what manner 
it is derived; 2, personal property, with locality, names, and de- 
scriptions of persons now enjoying the same; also the nature of my 
interest therein and from whom and in what manner it is derived; 
3, annuities money in public or other funds, shares in railroad 
and other companies, showing in whose names the same are stand- 
ing, with names and descriptions of persons now enjoying the same ; 
also the nature of my interest therein and from whom and in what 
manner it is derived; 4, rights and powers wherein I or any other 
person or persons in trust for me or for my benefit bave any power 

to dispose of, charge, or exercise. 
968 If all or any of the debtor’s property has been conveyed by 
deed of assignment or otherwise for the benefit of crediturs, 
the date of such deed should be stated, the name and address of the 
person to whom the property was conveyed, the amount realized 
from the proceeds thereof, and the disposal of the same as far as 


known to the petitioner. 


Descriptions. Amount. 
S. P. C. Clarke & Co..-.-- — @ conan © ccwannpagaistduiemeis None. 
Augustine Ralph McDonald .-----.---- Sones ocacewecnes None, 


AUGUSTINE RALPH McDONALD, Petitioner. 


ee tment setae 
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969 Petition by Debtor. Schedule B (5). 


A particular statement of the property claimed as excepted from the 
operation of said act by the provisions of the 14th section thereof, 
giving each item of property and its valuation, and, if any por- 
tion of it is real estate, its location, description, and present use. 


Instructions.—Enter the property in the following order: 1, prop- 
erty claimed to be excepted from the operations of said act and 
which may be set apart by the assignees under the 14th section ; 2, 
property claimed to be exempt by State laws, its valuation, whether 
real or personal estate, its description and present use, and under 


what State law exemption is claimed. 


Description. Valuation. 


970 Petition of Debtor. Schedule B (6). 


The following is a true list of all books, papers, deeds, and writings 


relating to my trade, business, dealings, estate, and effects, or any 


part thereof, which at the date of this petition are in my possession 
or under my custody and control, or which are in the possession or 
custody of any person in trust for me or for my use, benefit, or ad- 
vantage, and also of all others which have been heretofore at any 
time in my possession or under my custody or control, and which 
are now held by the parties whose names are hereinafter set forth, 
with the reason for their custody of the same. 


(Follow this form with the oath to Schedule B.) 


Books of account of S. P. C. Clarke & Co., consisting of ledger, day 
books, cash books, blotter, sales book, &c., in hands of Heath, Lewis 
& Fraser, attorneys, Memphis, Tennessee, left with said persons as 
attorneys for S. P. C. Clarke & Co. 

Nothing in this schedule belonging to A. R. McDonald other than 
papers filed in the various suits in courts. 

AUGUSTINE RALPH McDONALD, Petitioner. 


971 Oath to Schedule B. 


UNITED STATES OF AMERICA, 
Southern District of Ohio, 


On this 19th day of December, 1868, before me personally came 
Augustine R. McDonald, the person mentioned in and who sub- 
scribed to the foregoing petition and schedule marked B, respect- 
ively, and who, being by me first duly sworn, did declare the said 
schedule to be a statement of all his estate, both real and personal, 
in accordance with the act of Congress entitled “An act to establish 
a uniform system of bankruptcy throughout the United States,” ap- 
proved March 2nd, 1867. 


AUGUSTINE RALPH McDONALD. 
Attest: F. BALL, Reg. 


GEORGE ELLIOTT ET AL., 4C. 


972 ( Form No. 5.) 
Adjudication of Bankruptcy upon Debtor's Petition. 


In the District Court of the United States for the Southern District 
of Ohio. 


In the Matter of Aucustine Ratpa McDona.p, by whom a Peti- 
tion for Adjudication of Bankruptcy was filed on the 19th day 
of December, A. D. 1869. In Bankruptey. , 


At a court of bankruptcy held in said district on the 19th day of 
December, A. D. 1868, before Flamen Ball, one of the registers of 
said court in bankruptcy. 

I, the undersigned, a register of said court in bankruptcy, upon 
good proof before me this day taken, do find thatthe said Augustine 
Ralph McDonald has become a bankrupt within the true intent and 
meaning of the act of Congress entitled “An act to establish a uni- 
form system of bankruptcy thoughout the United States,” approved 
March 2, 1867; and [ do hereby declare and adjudge him a bank- 
rupt accordingly. 

F. BALL, 


Register in Bankruptcy. 


973 (N. B.—When a debtor is declared a bankrupt upon a cred- 
itor’s petition the order should be made by the court and 


entered as an order of the court.in substantially the form above pre- 
scribed.) 


[ Endorsed :] Court No. 930. In bankruptcy. District court of 
the United States, southern district of Ohio. Adjudication of bank- 
ruptcy upon debtor’s petition. Petition of Augustine R. McDonald. 
True copy. Attest all: [[llegible.| Filed Dec. 30th, 1868. John 
McLean, clerk. 


974 District Court of the United States for the Southern District 
of Ohio, sect: 


In the Matter of Auacustine Ratpw McDonatp, Bankrupt. In 
Bankruptcy. No. —. 


At Cincinnati, in said dist., before Flamen Ball, register. 
Abstract of Proceedings. 


To John McLean, Esq., clerk of said court: 


I hereby certify that the following inemoranda of the proceedings 
had before me in the said case are correctly copied from my docket, 
to wit; 
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1868, Dec’ r 19th. Rec’d copy peto. & schedules. 
Surrender of bankrupt and application for Ist 


meet. cred’t’rs. 


. “ — Order of rec. & blank warrant of clerk. 
" “ Decree of adjudication rend’r’d, filed, & copy sent 
clerk. 


1869, Jan’y 15th. Warrant issued to messenger, lst meet. cred’t’rs 
fixed for Feb. 5th, 1869, at 10 a. m. 


F. BALL, Register. 


975 [Endorsed:] In bankruptcy. No. 930. District C. of U. 

States for the southern D. of O. In the matter of Augustine 
Ralph McDonald, bankrupt. Abstract of proceedings before Fiamen 
Ball, register. From —— ty Received and filed 
January 20, 1869. Jno. McLean, clerk. 


976 District Court of the United States for the Southern District 
of Ohio. 


In the Matter of AuGustine Rate McDonacp, Bankrupt. In 
Bankruptcy. No. —. 


At Cincinnati, in said district, before Flamen Ball, register. 
Abstract of Proceedings. 


To John McLean, Esq., clerk of said court: 

I hereby certify that the following memoranda of the proceedings 
had before me in the said case are correctly copied from my docket, 
to wit: 

1869, Jan’ry 15th. Certificate of protection issued to bankrupt. 
Feb’y Sth. Warrant returned duly served; 1 meet. creditors 


” held ; no choice of assignee ; court appoints, on 
. his giving bond with security in $100, Thomas 
" J. Phelps; notification of his appointment and 
. blank bond sent assignee. 

“ Certified mem. of Ist meet. cred’t’rs filed & copy 
. sent clerk. 


“ Acceptance of assignee filed & approved. 
“ Bond of assignee filed and approved. 


F. BALL, Register. 


977 | Endorsed :] In bankruptcy. No. 930. District C. of the 

U.S. for the southern D. of O. In the matter of Augustine 
Ralph McDonald, bankrupt. Abstract of proceedings before Flamen 
Ball, register. from to . Received and filed 


February 10, 1869. Jno. McLean, clerk. 


te 


GEORGE ELLIOTT ET AL., &C. 


978 (Form No. 11.) 
Certified Memorandum of First Meeting of Oreditors. 


In the District Court of the United States for the Southern District 
of Ohio. 


In the Matter of Auaustine Rate McDonatp, a Bankrupt. In 
Bankruptcy. 


At a court of bankruptcy held in said district on the Sth day of 
February, A. D. 1869, before F. Ball, register in bankruptcy. 


SouTHERN District OF OHIO, 88: 


MemoranpuM.—This being the day appointed by the court for 
the tirst meeting of creditors under the said bankruptcy, whereof 
the notice required in that behalf has been duly given, I, the under- 
signed, register of the said court in bankruptcy, sat at the time and 
place above mentioned, pursuant to such notice, to take the proof of 
debts and for the choice of assignee under the said bankruptcy ; 
and I do hereby certify that the greater part in number and in value 

of the creditors who have proved their debts were present or 
979 duly represented and made no choice of assignee. I therefore 

appointed, on his giving bond with security in $100, Thomas 
Jefferson Phelps, of Cincinnati, in the county of Hamilton and State 
of Ohio, as the assignee of the said bankrupt’s estate. 


F. BALL, 
Register in Bankruptcy. 


(N. B—When the matter of appointment is referred to the court 
the register may, if requested, certify the names of the persons pro- 
posed at the creditor’s meeting and the votes given for each.) 


980 [Endorsed :] Court No. 930. In bankruptcy. District C. 

of the U.S., southern D. of Ohio. Certified memorandum 
of first meeting of creditors. Petition of Augustine Ralph McDon- 
ald. True copy. Attest: [Illegible.] Filed Feb. 20, 1869. Jno. 


McLean, clerk. 


981 Assignment of Bankrupt’s Effects. 


In the District Court of the United States for the Southern District 
of Ohio. 


In the Matter of Avcustine RaLtpo McDona.p, Bankrupt. In 
Bankruptcy. ) 


SOUTHERN DIstTkRIcT OF OHIO, 88 : 


Know all men by these presents that Thomas Jefferson Phelps, of 
the city of Cincinnati, in the county of Hamilton and State of dhio, 
in said district, has been duly appointed assignee of Augustine Ralph 
McDonald in said matter. 
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Now, therefore, I, Flamen Ball, register in bankruptcy, by virtue 
of the authority vested in me by the 14th section of an act of Con- 
gress entitled “ An act to establish a uniform system of bankruptcy 
throughout the United States,” approved March 2, 1867, do hereby 
convey and assign to the said Thomas Jefferson Phelps, assignee as 
aforesaid, all the estate, real and personal, of the said Augustine 

Ralph McDonald, bankrupt aforesaid, including all the prop- 
982 erty, of whatever kind, of which he is possessed or in which ) 

he was interested or entitled to have on the 19th day of De- 
cember, A. D. 1868, with all his deeds, books, and papers relating 
thereto, excepting such property as is exempted from the operation of 
this assignment by the provisions of said fourteenth section of said 
act : 

To have and to hold all the foregoing premises of the said Augus- 
tine Ralph McDonald to the said Thomas Jefferson Phelps and his 

- heirs forever, in trust, nevertheless, for the use and purposes, with 
the powers and subject to the conditions and limitations, set forth in 
said act. 

In witness whereof I, the said register, have hereunto set my hand 
this 12th day of February, A. D. 1869. 

F. BALL, Register. 


983 [Endorsed]: Court, 930. In bankruptcy. District court 

of the U.S., southern district of Ohio. Assignment of bank- 
rupt’s effects. Petition of Augustine Ralph McDonald. True copy 
of original deed. Attest: [Illegible.] Filed Feb. 20th, 1869. Jnn. 
McLean, clerk. 


984 District Court of the United States for the Southern District 
of Ohio, set: 


In the Matter of AuGustine RaLpH McDona.p, Bankrupt. In 
Bankruptcy. No.—. 


At Cincinnati, in said district, before Flamen Ball, register. 
Abstract of Proceedings. 


To John McLean, Esq., clerk of said court: 
1 hereby certify that the following memoranda of the proceedings 
had before me in the said case are correctly copied from my docket, : 
to wit: 
1869, Febr’y 18th. Petition for final discharge filed and submitted 
: to Hon. H. H. Leavitt for order thereon. 
22d. Rec’d order from judge to hold final meetings 
of creditors on March 15, 1869, at 10 a. m. 
“Order made to that effect and filed. 
“Notices sent Commercial & “ Chronicle.” 
24. Certificate to clerk of no claims proved; copy 


filed. 
F. BALL, Register. 
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985 [Endorsed:] In bankruptcy. # 930. Dist. court of the 

United States for the southern dist. of Ohio. In the matter 
of Augustine Ralph McDonald, bankrupt. Abstract of proceedings 
before Flamen Ball, register. From Re- 
ceived and filed February 28th, 1869. J. Mclean, clerk. 


—to-— -—. 


986 District Court of the United States, Southern District of Ohio. 


In the Matter of Avcustine Ratpn McDona.p, Bankrupt. In 
Bankruptey. 
To the clerk: 


I, Flamen Ball, the register to whom this cause stands referred, 
do hereby certify that no creditors have proved their claims against 


the estate of said bankrupt. 
FLAMEN BALL, Register. 


987 [ Endorsed :] No. 930. District court of the U.S., southern 

dist. of Ohio. In the matter of Augustine Ralph McDonald, 
bankrupt. In bankruptcy. Certificate to clerk of no claims proved. 
Issued Febr’y 24th, 1869. F. Ball, register. Filed February 28th, 
1869. Jno. McLean, clerk. 


988 Certificate for Final Discharge. 
District Court of the United States, Southern District of Ohio. 


In the Matter of Augustine RaLtpa McDownatp, Bankrupt. In 
Bankruptcy. 


At a court of bankruptcy held in said district, at the office of the 
register, No. 6 East Third street, Cincinnati, on the 16th day of 
March, 1869, before Flamen Ball, Esq., register in bankruptcy, the 
sane being the day appointed by the court for the hearing of the 
application of said bankrupt for a final discharge from all his debts 
proveable under the act entitled “An act to establish a uniform 
system of bankruptcy throughout the United States,” approved 
March 2, 1867, and for the second and third meetings of creditors of 
said bankrupt, of which the notices required in that behalf, in 

accordance with the special order of said court made the 22nd 
989 day of February, 1869, have been duly given, I, the under- 

signed, register of said court in bankruptcy, sat at the time _ 
and place above mentioned, pursuant to such special order and 
notices, to take further proof of debts, to hear the final report of the 
assignee, and also to receive notices from thecreditors of said bankrupt 
of opposition to the discharge of said bankrupt, — do hereby 
certify that no one of the creditors of said bankrupt who have proved 
their debts were present at said meetings; that no other creditors 
presented or offered to prove their claims against said bankrupt; 
that no assets of said bankrupt ever came to the bands of said 
assignee; that no opposition to the discharge of said bankrupt has 
been filed before me; that said bankrupt has in all things com- 
plied with and obeyed all orders of the court made during the 
pendency of his application, and that he has conformed to all re- 
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quirements of law on his behalf — to be done by said 
990 act; and, further, that he is entitled to a full discharge from 
all his debts proveable under said act upon his taking the 


oath required by law. 
FLAMEN BALL, 
Register in Bankruptcy, Southern District of Ohio. 


To Hon. H. H. Leavitt, judge of said court. 


SouTHERN District oF OHIO, 88: 


Augustine R. MeDonald on oath says that he has not done, suf- 
ferred, or been privy to any act, matter, or thing specified in the 
bankrupt act of March 2, 1867, as a ground for withholding his dis- 
charge in bankruptcy or for invalidating the same if granted. 


AUGUSTINE R. McDONALD. 


Sworn to before me this 17th day of March, A. D. 1869. 
JNO. McLEAN, Clerk. 


991 { Endorsed :] No. 930. District court of the United States, 

southern district of Ohio. In bankruptcy. In the matter of 
Augustine Ralph McDonald, bankrupt. Certificate for final dis- 
charge. Issued March 17th, 1869. F. Ball, register. ‘To the clerk : 
Let a certificate of final discharge be issued to said bankrupt on his 
taking the oath required by law. Filed March 17th, 1869. Jno. 
McLean, clerk. Issued. 


992 District Court of the United States for the Southern District 
of Ohio, set: 


In the Matter of Augustine Ratpa McDonatp,a Bankrupt. In 
Bankruptcy. No. —. 


At Cincinnati, in said district, before Flamen Ball, register. 
Abstract of Proceedings. 


To John McLean, Esq., clerk of said court: 


I hereby certify that the following memoranda of the proceedings 
had before me in the Said case are correctly copied from my docket, 
to wit: 

1869, March 16th. Certificate of exempted property filed by assignee. 
Return of no assets filed by assignee. 
7 Application for examination of bankrupt filed by 
assignee. 
Order made for examination of bankrupt, re- 
quiring his apppearance on March 16, 1869, at 
7 p.m. 
Examination of bankrupt taken, reduced to writ- 
ing, & filed. 
17th. Certificate for final discharge issued to bankrupt ; 
copy filed. 
Papers handed to bankrupt to file in court. 
F. BALL, Reg. 
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993 [Endorsed:) In bankruptcy. No. 930. District court of 
the United States for the suuthern dist. of Ohio. In the — 
of Augustine Ralph McDonald, a bankrupt. Abstract of proceed- 
ings before Flamen Ball, register. From —— —— to —— ——, 
Received and filed March 17th, 1869. Jno. McLean, clerk. 


994 United States District Court for the Southern District of Ohio. | 


In the Matter of AucustINE RaLtpH McDonatp. In Bankruptcy. 


To Hon. H. H. Leavitt, judge of district court of United States for 
the southern distriet of Ohio: 


I, Thomas Jefferson Phelps, assignee of the estate of Augustine 
Ralph McDonald, a bankrupt, most respectfully represent that a 
large number of accounts set forth in the amended schedule have 
come into my hands as such assignee of said estate, and that I have 
made diligent inquiries and taken such steps as — required by law 
for the collection of the same and have found that each and every 
debtor mentioned in said accounts is either a bankrupt or that the 
claims are in such condition that it would not in my opinion be 
advisable to expend the amounts of money necessary to put the 

same in judgment. I therefore ask the court for an order 
995 allowing me to sell said accounts at public auction in con- 
formity with section twenty-one of general orders as promul- 
gated by the Supreme Court of the United States. 
THOMAS JEFFERSON PHELPS, Assignee. 


Subscribed and sworn to this 13th Sept., 1869, before me— 
F. BALL, Reg. 


996 [Endorsed :] No. 930. District court of the United States, 

southern district of Ohio. In bankruptcy. In the matter of 
Augustine R. McDonald, bankrupt. Applicant to sell certain ac- 
counts. Filed and allowed March 27th, 1869. F. Ball, reg. Sworn 
to and refiled Sept. 13, 1869. F. Ball, reg. 


997 Inthe District Court of the United States, Southern District 
: of Ohio. 


In the Matter of AucustinE RatpH McDonatp,a Bankrupt. In 
Bankruptcy. 


At a court of bankruptcy held in the city of Cincinnati March 27, 
1869, before Flamen Ball, one of the registers of said court in bank- 
ruptey, appeared T. J. Phelps, assignee of said bankrupt, and made 
application for an order for the sale of certain debts due said estate 
for the reasons stated in his application, and the court having heard 
and considered said application and the evidence in support thereof, 
and no person appearing in opposition to said application, and the 
same being deemed reasonable and just, it is now by the court or- 
dered that said assignee sell all of said claims at public auction to 
the highest bidder, for cash, or giving notice of the time aud place 
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of sale for ten days, to be published in the “ Cincinnati Daily 
998 Commercial,” which publication shall contain a schedule of 

suid debtors, with the amounts due by them respectively, and 
that said assignee also set up handbills of the time and place of sale 
in his petition. 

Dated at Cincinnati March 27, A. D. 1869. 
F. BALL, 
Register in Bankruptcy. 


999 [Endorsed :] No. 930. District court United States, south- 

ern dist. of Ohio. In the matter of Augustine Ralph Mc- 
Donald, bankrupt. Order of court for sale of certain accounts. Filed 
March 27th, 1869. F. Ball, register. 


1000 District Court of the United States for the Southern District 
of Ohio. 


In the Matter of the Bankruptcy of Avuaustine RaLpH McDonatp. 


Upon a re-reading the petition of T. Jeff. Phelps, assignee of Au- 
gustine Ralph McDonald, this day filed, for leave and authority to 
sell the uncollected accounts, notes, judgments, &c., belonging to the 
estate of said bankrupt, and it appearing to the court that the said 
assignee has made diligent effort to collect the said accounts, notes, 
judgments, &c., and that he has been unable to collect the same, and 
that the same are of no considerable value and consist of many 
items, the court does order that the order made herein March 27, 
1869, be rescinded, and the court doth authorize the said assignee to 
sell said accounts, notes, judgments, &c., at public auction by giving 

notice of the time, place, and terms of sale by publication 
1001 in the Cincinnati Daily Commercial for ten days prior 

thereto, said publication to be made on Tuesday, the 14th 
day, and Saturday, 18th day, of September, 1869, and the court does 
order that handbills and other notices be dispensed with. Thecourt 
does further order that such sale shall be for cash, and shall be made 
at No. 30 West 4th St., the law office of Jordan, Jordan & Williams, 
Cincinnati, and that in giving notice of such sale it shall be suffi- 
cient to state that the sale will be made of the uncollected accounts, 
notes, judgments, &c., of the said bankrupt without setting forth a 
more particular description of the same. : 

F. BALL, Register. 


1002 [Endorsed :] No. 930. U.S. dist. court, S. dist. of O. In 

the matter of the bankruptcy of Augustine R. McDonald. 
Order to advertise and sell uncollected accounts, &c. Filed Sept. 
15th, 1869. F. Ball, register. 


1003 District Court of United States, Southern District of Ohio. 
In the Matter of A. R. McDonacp, Bankrupt. In Bankruptey. 


To Hon. Flamen Ball, register in bankruptcy : 
Thomas Jefferson Phelps, assignee of said bankrupt, would mos 
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respectfully report that, in pursuance to the order to him directed 
in the above case, he offered for sale and did sell the uncollected ac- 
counts belonging to the estate of A. R. McDonald to William W. 
White for the sum of $20.00, that being the highest and best bid 


offered. 
T. JEFFERSON PHELPS, Aasignee. 


1004 [Endorsed:] No. 930. U.S. district court, southern dist. of 

Ohio. In the matter of A. R. McDonald, bankrupt. Report 
of sale. Filed _ 27, 1869. F. Ball, register. Filed —— —, 
187-. —— ——, clerk. 


1005 Mempuis, March 26, 1869. 


Mr. Ball. 


D’r S’r: Enclosed we send you proof in the case of A. R. McDon- 
ald hoping it may be the pioneer case one out of 46 whon we state 
yet our sent back. I had a conversation with the young man act- 
ing commission in the above case on Monday but he spoke of some 
four thousand dollars laid up in one of our banks, if he will write 
us we will look after it a little for him. } 


Respectfully, CHOATE & CO. 
1006 Stamped ten cts. & censeled. 
$116.26. Mempuis, May 6, 1866. 


For value received I promise to pay to the order of J. H. Choate 
& Co. one hundred and sixteen 3°; dollars on the first of January, 
eighteen hundred & sixty-seven, at the office of the Jackson Insur- 
ance Company, in this city. 

(Signed) A. R. McDONALD. 


The above is duplicate held by Choate & Co., of this city. 


1007 Deposition for Proof of Debt Witheut Security. 
In the District Court of the United States for the Southern District 
of Ohio. 


In the Matter of A. R. McDonatp, Bankrupt. In Bankruptcy. 


District OF WesT TENNESSEE, 88 : 


At 450 Main street, Memphis, in the county of Shelby and State 
of Tennessee, on the 26th day of March, A. D. 1869, before me, T. 
J. Latham, register in bankruptcy of the district of West Tennessee, 
came John M. Easterly, of Memphis, in the county of Shelby and 
State of Tennessee, and made oath and says that the said A. R. Me- 
Donald, the person by whom a petition for adjudication of bank- 
ruptcy has been filed at and before the re of said petition, was 
and still is justly and truly indebted to this deponent in the sum of 

one hundred sixteen and 7°; dollars ($116.26), besides inter- 
1008 est from January Ist, 1867, evidenced by note payable to J. 
H. Choate & Co., of which said firm deponent was a member 
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and is now successor thereto and owner of said debt. A copy of 
said note is hereto attached. 

The consideration therefore was merchandize sold said bankrupt 
by said firm of J. H. Choate and Co. 

No payment has been made on said indebtedness, nor is the same 
subject to any credits or set-offs. 

For said sum of 116 dollars and 26 cents or any part thereof this 
deponent says he has not, nor has his said firm or any person by 
their or his order, or, to this deponent’s knowledge or belief, for its 
or his use, had or received any manner of satisfaction or security 
whatever. 

And this deponent further says that the said claim was not pro- 
cured for the purpose of influencing the proceedings under the act 

of Congress entitled “An act to establish a uniform system 
1009 of bankruptcy throughout the United States,” approved March 

2, 1867; that no bargain or agreement, express or implied, 
has been made or entered into by or on behalf of this deponent to 
sell, transfer, or dispose of said claim or any part thereof against said 
bankrupt, or to take or receive, directly or indirectly, anv money, 
property, or consideration whatever, whereby the vote of this depo- 
nent for assignee or any action on the part of this deponent or any 
other person in the proceedings under said act has been, is, or shall 
be in any way affected, influenced, or controlled. 

JNO. M. EASTERLY, 
Deposing Creditor. 


Subscribed and sworn to before me this 26 day of March, A. D. 


1869, and I certify said proof is satisfactory to me. 
T. J. LATHAM, 
Register in Bankruptcy for the Dist. of Wes: Tennessee. 


1010 [Endorsed :] Case 930. District court of the United States, 

southern district of Ohio. In bankruptey. In the matter of 
A.R. McDonald, bankrupt. Claim of Choate & Co., Memphis, $116.26. 
Proof of debt without security. Dated 26th day March, 1869. By 
John M. Easterly, creditor. Filed , 187-, before T. J. Latham, 
register. , clerk. 


1011 United States District Court, Southern District of Ohio. In 
Bankruptcy. 


In the Matter of AucustinE R. McDonacp, a Bankrupt. 


To the Honorable Philip B. Swing, judge of the said district court : 

Your petitioner, Thomas Jefferson Phelps, represents unto your 
honor that on or about the 19th day of December, 1868, the. said 
Augustine R. McDonald filed his petition in bankruptcy in this 
court, numbered 930 upon its docket, stating that he was unable to 
pay his debts, offering to surrender all his estate and effects for the 
benefit of his creditors,and praying to be adjudged a bankrupt and 
to have a discharge from all his debts, and such proceedings were 
therefore had that on the Sth day of January, 1869, this court ap- 
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pointed your petitioner assigneein bankruptcy of the said McDonald ; 
that he is still acting as such assignee, and that said proceed- 
1012 ings are still pending in this court; that on the 12th day of 
February, 1869, your petitioner, as said assignee, in conform- 
ity with the provisions of the act of Congress entitled “ An act to 
establish a uniform system of bankruptcy throughout the United 
States,” approved March 2, 1867, received from the register in bank- 
ruptey, to whoin the said bankruptcy proceedings were referred, an 
assignment of all tie estate, real and personal, of the said Augustine 
R. McDonald, “ including all the property of whatsoever kind of 
which he ‘ was’ possessed or in which he‘ was’ interested or entitled 
to have on the 19th day of December, 1868, with all his deeds, books, 
and papers relating thereto,” and on the 17th day of March, A. D. 
1869, a final certificate of discharge in bankruptcy was issued to the 
said Augustine R. McDonald; all of which will more fully and at 
large appear by reference to the record of the said proceedings in 
this court. 
That at the time of filing the said petition and making the 
1013 said assignment the said McDonald had a just and valid claim 
against the United States, as will hereinafter be more particu- 
larly stated, growing out of transactions between him and the Govern- 
ment of the United States and of injuries done to his property by 
the authorities of the United States in the cause of said transactions 
between the 13th day of April, 1861,and the 9th day of April, 1865; 
that said McDonald was and is a British subject, and, diplomatic 
negotiations having for a long time been pending between the gov- 
ernments of the United States and Great Bfitain for the settlement 
of the claims of their respective citizens and subjects against the 
governments respectively, a treaty was on the 8th day of May, 1871, 
concluded between the governments of the United States and Great 
Britain by which provision was made for the appointment of a 
commission to examine and adjudicate all claims by the subjects 
and citizens of either power against the government of the 
1014 other, with certain limitations; which commission was duly 
organized and proceeded to hear and determine such claims, 
and the said McDonald prosecuted his said claims and the said com- 
mission made an award in the words following, to wit: 


“ Office of the Mixed Commission on British and American Claims 
under the treaty, May 8, 1871. 


“ Newport, Roope [suanp, September 25, 1873. 


“A uGusTINE R. McDona.tp 
* vg. t Nos 42 & 334. 


“Tue Unitep STaTEs. 


“We award the sum of one hundred and ninety-seven thousand 
and one hundred and ninety dollars to be paid in gold by the Gov- 
ernment of the United States to tlhe Government of Her Britan-ic 
Majesty in respect of the above claim. 

(Sign.) “L. CORTI, 
1015 “RUSSELL GURNEY, 
“ Commissioners.” 
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And your petitioner is informed and believes it to be true and 
charges the fact to be that under and in pursuance of said award 
the said sui of $197,190.00 will be paid from the Treasury of the 
United States, through some agent of Her Britannic Majesty’s Gov- 
ernment in the city of Washington, D. C.,on or immediately after 
the 26th day of this September, to the said McDonald and by him will 
be received to his own use unless prevented by the interposition of 
this honorable court. 

And vour petitioner further shows that the claim of the said Mc- 
Donald, as stated in his memorial, a copy of which is hereto attached, 
marked Exhibit A, and arguments addressed to the said commis- 
sion, was of the following character, to wit: The said McDonald, in 
the year 1864, having received the promise of protection and neces- 

sary permits from the Treasury Department of the United 

1016 States authorizing him to purchase cotton in the insurrection- 

ary States, and an autograph letter from the President of the . 

United States to officers of the army and navy directing them to 
assist him, the said McDonald, as opportunity offered, in getting out 
such cotton as he might purchase, proceeded to purchase large quan- 
tities of cotton in the States of Louisiana and Arkansas, then in in- 
surrection against the Government of the United States, and before 
he could remove the same to market the Congress of the United 
States by law prohibited the transfer of cotton from within the Con- 
federate lines, and the cotton of said McDonald being found within 
the Confederate lines was burned by the troops of the United States. 

That said McDonald in his petition in the said bankruptcy pro- 
ceedings, in describing the said claim among his assets, as by law he 

was required to do, described the same in the following words, 

1017 as will appear by reference to the record in said proceedings 

in this court, viz: 

“Claim against General Osborne, of the U.S. Army, and others 
for ‘burning in January and February, 1865, from 1,000 to 2,000 
bales of my cotton’ in Arkansas and Louisiana,” and described in no 
other way and in no other place any claim against any person, offi- 
cer, or government for the destruction of cotton, except that in the 
so-called duplicate schedule filed in the office of the register in bank- 
ruptcy, to whom the said bankruptcy proceedings were referred, 
the quantity of’ cotton is stated at 7,000 to 8,000 bales. 

* That on or about the 27th day of March, 1869, and again on the 
13th day of September, 1869, your petitioner, as assignee as aforesaid , 
applied, by petition to this court, for an order to sell the uncollected 
accounts, claims, notes, judgments, &c., of the said McDonald as a 
bankrupt, and haying obtained the said order sold the same to one 

William White for the sum of twenty dollars, which was by 
1018 your petitioner duly reported to this court on September 27, 

A. D. 1869, and your petitioner is informed and believes that 
the said Augustine R. McDonald alleges that the said claim against 
the United States was included in the said sale and was purchased 
by the said White, who afterwards assigned the claim to him, the 
said McDonald, and that he holds the same free from any right or 
claim in and to the same of your petitioner; but your petitioner 
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submits to the court that any pretension that the said McDonald 
holds the claim otherwise or by any other title than that of its first 
inception is wholly untenable— 
ist. Because, as your petitioner is informed, by the rules of the 
said mixed commission it is provided that in presenting the memo- 
rial by the claimant “if any transfer of the claim or any part 
thereof has occurred, the nature and mode of such transfer must 
be stated,” and the said claimant, the sdid Augustine R. McDonald, 
has not, as your orator is informed and believes, stated any. 
1019 transfer, and so, by implication, denies any change of title. 
2nd. Because in his said schedule he has given no sufficient 
description of the said claim, for he describes no claim against the 
United States, but only against certain officers of the United States, 
thus by implication denying the liability of the United States for 
their acts, and this inealiadiion is the stronger because in a subse- 
quent part of the schedule he inserts “a claim against the United 
States or officers thereof for stealing 1,323 bales of my cotton in 
1865,” and the real claim against the United States, not being de- 
scribed in the schedule, was not included in the order of sale and 
not sold. 
3rd. That in the said description of a claim for the burning of 
his cotton he has not stated particulars which were essential to give 
it any validity whatever. Your orator is advised that neither the 
United States nor its officers were liable for the destruction of cotton 
found in the enemy’s country, to whomsoever belonging, but 
1020 the liability in this case arose solely from the encouragements 
and indacements held out to the claimant, the said McDonald, 
by the President and Treasury Department of the United States, and 
the violation of the promises of protection made to him by them, 
and that the award in this case was made upon the special facts set 
forth in the memorial and evidence, viz., the claimant, the said Me- 
Donald, had from the Government permissions to buy the cotton, 
yromises of protection for it, and an order from the President of the 
United States in person directing officers of the Army and Navy of 
the United States to aid the claimant, the said McDonald, in getting 
his cotton out from the so-called Confederacy ; in fact, that then he 
was induced to buy the cotton, which was afterward destroyed by the 
officers of the United States, nothing of all of which appears in the 
schedule of assets in said bankruptcy proceedings or otherwise in 
the case. 
And your petitioner further represents that, as will appear 
1021 by reference to the record in said bankruptcy proceedings, 
the said McDonald reported to this court his individual 
known debts to the amount of about the sum of $177,380.00, beside 
other amounts not ascertained, while when the schedule of his assets 
filed in the office of the said register in bankruptey, to whom said 
bankruptey proceedings were referred, ten items of his assets, in- 
cluding the claim against General Osborne and the United States 
and officers thereof for burning and stealing cotton, are reported 
“worthless,” one item claim is reported “ doubtful,” and the only 
other item, amount not stated, is reported hypothecated to an 
65—1588 
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amount which evidently appears to be more than its value, and to 
none of said items did defendant affix any estimate of their value. 

And your petitioner avers that from none of said assets was a 
single dollar realized except the twenty dollars from the sale herein- 

before mentioned to William White. 
1022 And your petitioner is advised and believes and avers the 

fact to be that under the rules regulating the payment of the 
awards of the said mixed commission no regard will be paid to any 
assignment of any claimant made unless the same shall specifically 
purport to transfer the award, or some part thereof, and conse- 
quently be made subsequently thereto, and so your petitioner. is 
without power, under the assignment in bankruptcy hereinbefore 
mentioned, to collect the proceeds of said claim, and is without 
remedy in the premises and unable to possess himself of the assets 
of the said bankrupt without the aid of this court. 

And your petitioner believes and charges the fact to be that the 
said defendant intends and will, unless prevented by the interposi- 
tion of this court, collect, by himself or his agents or attorneys, the 

said fund and apply the same to his own use, and thus defeat 
1023 the just rights of his creditors and of your petitioner as his 
said assignee. 

And your petitioner further states, without in any manner de- 
tracting from or qualifying the grounds hereinbefore stated upon 
which he claims as said assignee the amount of said award, but in 
addition and supplementary thereto, that even if it be true, which 
your petitioner denies, as he is informed is claimed by said McDon- 
ald, that the claim- as aforesaid prosecuted by him before said mixed 
commission and upon which the said award was made were em- 
braced in the so-called “ uncollected assets” sold as aforesaid to said 
White and by him transferred to said McDonald, the said McDonald 
stated his claims for the loss of his cotton in his schedules of assets 
accompanying his said petition in bankruptcy, filed in this court, in 
the indefinite manner following, that is to say : 


1024 “Claim against General Osborne, of the United States 

Army, and others for burning, in January and February, 
1865, from 1,000 to 2,000 bales of my cotton in Arkansas and Louis- 
iana,” “worthless,” and in the so-called duplicate schedule filed in 
the office of the said register in bankruptey described the amount 
of-said cotton at from 7,000 to 8,000 bales. 

“Claims against the United States or officers thereof for stealing 
1,323 bales of my cotton in 1865.” 

“Claim against the United States Government for expenditures 
of over $100,000 in saving cotton in States of Arkansas and Louis- 
iana, and also military salvage earned and in saving same,” 
“ douotful "— 


with a view and with the interest, as your orator believes and 
charges, to conceal, and with the effect and result of concealing, 
from his creditors and from his assignee in bankruptcy the 
1024a real nature, character, and value thereof, and filed his said 
petition and schedules in the manner aforesaid with the in- 
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tent, as your petitioner believes and charges, and with the effect to 
defraud his creditors and obtain a discharge, and at the same time, 
in the manner hereinafter described, to secure for his own use and 
benefit and free from all claims and demands of his creditors the 
only real and valuable assets belonging to his estate, to wit, his 
claim- against the United States and its officers which were de- 
scribed by him as worthless*or doubtful; that said McDonald, 
pursuant to his said purpose, by the means aforesaid, by the false 
representations aforesaid, leading -our petitioner to believe that 
the said claims were as represented by him in said schedules, and 
that they were worthless and doubtful, and that it would be to 
the advantage of the estate of said McDonald, your petitioner, as 
said assignee, relying upon the truth of said represen- 
1025 tations, applied to the said register for an order to sell the 
“uncollected assets” of said bankrupt, and the said register, 
also relying upon the truth of said representations, issued such order, 
and with a view to avoid unnecessary expense to said estate directed 
that in the notice of sale it would “ be sufficient to state that the sale 
will be made of uncollected accounts, notes, judgments, &., of the 
said bankrupt without setting forth a more particular description of 
the same,” and that thereupon your petitioner, in pursuance of said 
order, sold the said “ uncollected assets” to said William White for 
the sum of twenty dollars; that your petitioner is informed and be- 
lieves and charges the fact to be that the said White was induced to 
buy said “uncollected assets,” including the claims as aforesaid 
stated in said schedule, and did buy the same at the instigation of 
said McDonald and for his, the said McDonald’s, benefit, and that 
snid “ uncollected assets” were by said White transferred to 
1026 seid McDonald; that said McDonald, having thus obtained 
colorable ownership and possession of said claims in his 
schedule stated, and being a British subject, proceeded further to 
carry out his fraudulent scheme by presenting said claims against 
the United States and its officers for said cotton in said schedules 
stated to the said mixed commission and demanded payment 
thereof to himself, with the result aforesaid; and your petitioner 
avers and claims that by reason of the deceitful and fraudulent prac- 
tices aforesaid of the said McDonald no title in fact passed to said 
White and from him to said McDonald to said “ uncollected assets,” 
including the said claims against the United States, and that the 
amount awarded as aforesaid by said mixed commission to the said 
McDonald on account of said claims against the United States in 
equity and good conscience belongs to your petitioner, as assignee, 
for distribution among the creditors of said McDonald in 
1027 accordance with the provisions of the said bankrupt act of the 
United States. 

And your petitioner further represents unto the court that 
the unlawful, illegal, and fraudulent concealments, acts, and pro- 
ceedings aforesaid of the said Augustine R. McDonald did not come to 
the knowledge of your petitioner until on or about the eleventh day 
of August, A. D. 1874. 

Wherefore your petitioner prays that process in due form, accord- 
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ing to the course of this honorable court in bankruptcy, may issue 
& be directed to the said Augustine R. MeDonald, commanding 
him, at a day certain and under a certain pain therein to be speci- 
fied, personally to be and appear before this honorable court in 
bankruptcy, and then and there to answer, but not under oath, your 
petitioner hereby waiving an answer under oath, all and singular the 
premises, and to abide and perform such order and decree therein 
as to this honorable court shall seem meet. 
1028 That it may please this honorable court to grant to your 
petitioner the writ or writs of injunction issuing out of and 
under the seal of this honorable court, directed to the said Augus- 
tine R. McDonald, to restrain and enjoin him from collecting 
or receiving, either in person or by his agent or agents or attorney 
or attorneys, the amount of said award or any part thereof, or 
from assigning, transferring, or making any disposition of the same 
or any part thereof until the further order of this court. 

That said Augustine R. McDonald may be decreed to have ob- 
tained said award subject, to and in trust for the payment of his 
just debts stated in his schedules filed in said bankruptcy proceed- 
ings, and such other just debts as he owed at the time of the filing 
of his said petition in bankruptcy, and subject to the rights of your 

petitioner as said assignee in bankruptcy. 
1029 That said Augustine R. McDonald may be decreed to exe- 
cute such further deeds as will under the rules governing the 
payment of the award aforesaid made by said mixed commission 
enable your orator, in his character of assignee in bankruptcy of 
the said Augustine R. McDonald, to collect the amount of said 
award, 

That your petitioner may have such other and further relief in 
the premises as the nature of the case may require and as to this 
honorable court may seem just. 


THOMAS JEFFERSON PHELPS. 
PERRY & JENNY, Attorneys. 


1030 STATE OF OHIO, 
Southern District of Ohio, City of Cincinnati, 


I, Thomas Jefferson Phelps, the foregoing-named petitioner, be- 
ing duly sworn, depose and say that I have read the foregoing peti- 
tion by me subscribed and know the contents thereof, and that the 
same is true of my own knowledge except as to those matters therein 
stated on information and belief, and as to those matters I believe 
them to be true. 


THOMAS JEFFERSON PHELPS. 


Sworn to and subscribed before me this 17th day of September, 
A. D. 1874. | 
SAM. 8S. CARPENTER, [seat.] 
United States Commissioner 6th Judicial Circuit 
U. S. and Southern District of Ohio. 
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1031 (Endorsed :) 930. United States D. C., dist. of Ohio. In 

bankruptcy. In the matter of Augustine R. McDonald, a 
bankrupt. Thos. Jefferson Phelps, assignee, vs. Augustine R. Me- 
Donald. Petition. Filed Sept. 18th, 1874, 10 a. m. Thos. Am- 
brose, clerk. 


1032 EXHIBIT A. 


Mixed Commission on British and American Claims. 
No.. 42. 
Memorial of Augustine Ralph Mc Dunald. 


To the honorable the commissioners appointed under the twelfth 
article of the treaty between the United States and Great Britain, 
concluded at Washington May the eighth, anno Domini eighteen 
hundred and seventy-one: 


Your memorialist, Augustine R. McDonald, respectfully repre- 
sents that he was born in the city of Charlottetown, in the Island of 
Prince Edward, one of the British North American provinces and a 
part of the Kingdom of Great Britain, on thesixth day of April, A. 
D. eighteen hundred and twenty-seven ; that he is now a resident of 
Louisville, in the State of Kentucky and in the United States of 

America; that he is now and always has been a true and 
1033 loyal subject of Great Britain and has never taken any steps 

whatsoever towards being naturalized in any other country 
than that of his birth; that the place of your memorialist’s residence 
was Montreal, in Canada East, between the thirteenth day of April, 
A. D. eighteen hundred and sixty-one, and the ninth day of April, 
A. D. eighteen hundred and sixty-five, inclusive. 

Your memorialist begs to represent, further, that having received 
the promise of protection and the necessary permits from the office, 
Treasury Department of the United States, he made the necessary pe- 
cuniary arrangements for purchasing a large amount of cotton in the 
Southern States, and proceeded toShreveport, in the State of Louisiana, 
where he secured permission to purchase cotton as a British subject 
and to have the same exempted from burning by the Confederate au- 

thorities from one W. A. Broadwell, then chief of the cotton 
1034 bureau of the Confederate States army in the department west 

of the Mississippi river; that immediately following this he 
purchased about five thousand bales of cotton, averaging five hundred 
pounds to the bale, more or less, making two million five hundred 
thousand pounds of cotton, in the counties of Chicot, Ashley, and 
Drew, in the State of Arkansas, and in the parishes of Morehouse 
and Washita, in the State of Louisiana, in the vicinities of the 
Bayous Mason and Bartholomew ; that the said purchases were made 
during the months of May and June, A. D. eighteen hundred and 
sixty-four, by your memorialist in person and by his agents — 
for him, and the said cotton was delivered to your memorialist an 
made subject to his order. 

Your memorialist begs to represent, further, that after the pur- 
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chase of said cotton and before the same could be removed to market 
the Congress of the United States passed laws restricting traffic 

1035 in cotton coming from within the Confederate lines, and the 
United States Treasury Department made stringent rules and 
regulations in reference thereto, in consequence of which your me- 
morialist was unable to move his said cotton, and was compelled to 
proceed to Washington in order to obtain relief; that after great 
delay he finally left Washington for Arkansas and Louisiana under 
a promise that a special regulation of the Treasury Department 
should be made to enable him to remove his said cotton; that a 
regulation was subsequently made, but too late to afford your me- 
morialist relief, for in January, A. D. eighteen hundred and sixty- 
five, to the best of your memorialist’s recollection, between the twen- 
tieth day and twenty-fifth day of said month, a large portion of the 
said cotton was burned, to the best of your memorialist’s informa- 
tion and belief, three thousand bales, more or less, averaging five 
hundred pounds to the bale, more or less, making one million 

1036 five hundred thousand pounds of cotton, by a large force of 
United States troops under command of General Osborne, 

who left Memphis with his said force a short time previous to the 
date last above stated, and, disembarking at Gaines’ Landing, in 

Arkansas, proceeded to Monroe, in Louisiana, along the Bayous 

| Mason and Bartholomew, with his said command, and by his direc- 
( tion all large amounts of cotton were burned, as your memorialist 
| is informed and believes; that your memorialist never succeeded in 1 
recovering any part of the said cotton afterwards, not even so much 
as a single bale, and that he has never received any compensation 
whatsoever for the said cotton nor for any part thereof; that at the 
time said cotton was burned it was worth ninety cents per pound in 
the market, and the reasonable expense of delivering the same in 
market, including freights, United States taxes, and all other costs 
and charges, would have been about ten cents per pound, so 

1037 that his said cotton was reasonably worth eighty cents per 

- pound at the time of its destruction. 

Your memorialist begs to represent that the loss of his said prop- 
erty involved him in great financial embarrassment and finally 
rendered him insolvent, destroying his future prosperity and peace 
of mind to his damage in the sum of $100,000. 


court, department, or bureau of Great Britain, with full power of 7 
substitution, hereby ratifying and confirming all that said attorney 
shall lawfully do in virtue hereof and hereby annulling and re- 
voking all other powers of attorney in the premises. 


(Signed) AUGUSTINE RALPH McDONALD. 


Attest: (Signed) F. DIX. 
(Do.) JAMES O. PIERCE. 


cA 


Augustine Ralph McDonald, being duly sworn, deposes and says 
that he is the memorialist named in the foregoing memorial and 
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who signed the same; that the matters therein stated are true 
1038 of his own knowledge except as — those matters stated on 

information and belief, and as to those matters he believes 
them to be true. 


(Signed) AUGUSTINE RALPH McDONALD. © 


Unitep States OF AMERICA, 
District of West Tennessee, 


Before me, the undersigned, United States commissioner for said 
district, at office, at Memphis, Tennessee, personally appeared Augus- 
tine Ralph McDonald, the memorialist above named, with whom I 
am personally acquainted, and subscribed the foregoing memorial— 


Your memorialist therefore begs to submits the following: 


The United States in account with Augustine R. McDonald, Dr. 


To 1,500,000 Ibs. cotton, at GP abs. per FO. .nanucteneae $1,200,000 
FO CRUG snk ccccouiisnninteitede cenccenetail ,000 
TO cnn netrtnnimiianns «ennai $1,300,000 


Your memorialist begs to represent, further, that in all the trans- 
action- involved in purchasing the cotton herein charged 
1039 he conducted himself in a manner frank and honorable with 
the United States, representing fully and unreservedly all his 
purposes and unreservedly all his purposes and intentions to the author- 
ities thereof on all occasions, and receiving therefrom such encour- 
agements as led him to undertake and carry out his purpose to buy 
cotton largely, and that, to the best of his belief, he so demeaned 
himself as not to incur censure or blame from the said Government 
or any of its representatives, aud that no person other than your 
memorialist has any interest in this claim whatsoever. 

Your memorialist begs to represent, further, that he hereby ap- 
points Gilbert Moyers, of Memphis, ‘Tennessee, as his true and law- 
ful attorney for him and in his stead to prosecute his claim to final 
issue before the commission appointed under the treaty of Washing- 
ton of May the 8th, A. D. 1871, or before any— 


and affidavit in my presence, and was sworn by me to the 


1040 truth thereof, asstated in said affidavit. . 
Witness my band and seal, at Memphis aforesaid, this 25th 


day of November, A. D. 1871. 
[SEAL. } (Signed) JAMES O. PIERCE, 
United States Commissioner, Dist. West Tennessee. 


Cc 
u 
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1041 Mixed Commission on British and American Claims. 
No. 334. 
Memorial of Augustine R. McDonald. 


Your memorialist, Augustine Ralph McDonald, respectfully rep- 
resents— 

That he was born in the city of Charlottetown, in the Island of 
Prince Edward, one of the British North American provinces, April 
6, 1827, and that he is now a resident of Louisville, in the State of 
Kentucky, United States of America; that he is now and always bas 
been a true and lawful subject of Great Britain, and has never taken 
auy steps whatever to become naturalized in any country other than 
that of his birth; that between April 13, 1861, and April 9, 1865, 
inclusive, he lived at Montreal, in Canada East. 

Your memorialist begs to represent, further, that on or about Jan- 
uary 25, 1865, he owned and possessed one thousand nine hundred 

and ninety bales of cotton, weighing eight hundred and 
1042 ninety-five thousand five hundred pounds, more or less; that 

said cotton was burned and destroyed by one Colonel Osband 
and officers in the United States Army, who, with a large force of cav- 
alry, made an expedition from Gaines’ Landing, in Arkansas, to Lec- 
nore, Louisiana, on or about the date last above stated ; that prepara- 
tory to purchasing said cotton your memorialist consulted the United 
States civil and military authorities in reference to the same and re- 
ceived from them assurances of encouragement and protection ; that 
your memorialist was given letters of high reeommendation by influ- 
ential gentlemen and prominent officials in the United States Govern- 
ment, among them one from Abraham Lincoln, the then President of 
the United States, to aid him in his undertaking ; that your memorial- 
ist also had large permits from the United States Treasury Department 
authorizing him to purchase said cotton and was furnished passes 

through the Federal picket lines, and that he complied in 
1043 all respects with the laws of the United States in purchasing 

his said cotton; that said cotton was of good quality and 
packed in good merchantable condition and was worth eighty cents 
per pound over and above all expénses, or the sum of seven hun- 
dred and sixteen thousand dollars, more or less: 

The United States in account with Augustine Ralph McDonald, 
Dr. To 895,000 pounds of cotton at 80 cts. per pound, $716,400 
(seven hundred and sixteen thousand four hundred dollars). 

Your memorialist respectfully asks such further sum for damages 
and interest as your honorable commissioner may deem just and 
equitable. 

Your memorialist would respectfully assign as reasons for sub- 
mitting this request now that atthe time of filing his memorial No. 
42 he was uninformed as to the extent to which he could establish 

his losses by legal proof, and therefore was led to make his 
1044 claim against the United States at that time to conform to 
the amount he could probably prove, considering the lapse of 
time, the changes and vicissitudes and probable deaths that had 
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occurred after the war, and of the whereabouts of the persons who 
might know of the burning of his cotton being unknown to him ; 
that itis not the purpose of your memorialist to introduce new 
matter, but only to increase the sum claimed by him from the 
United States to the amount to which he feels justly entitled and to 
which the developments of proof in the course of recent investiga- 
tions justify him in feeling assured that he is entitled and which he 
also fee!s assured that he can establish. 
Your memorialist further says that he hereby constitutes and ap- 
points Gilbert Moyers, of Memphis, Tennessee, as his true and law- 
ful attorney, for him and in his name and stead to prosecute 
1045 thisclaim to final issue before the Mixed Commission on British 
and American Claims, with full power of substitution, hereby 
ratifying and confirming all that his said attorney shall lawfully 
do in virtue hereof, and hereby revoking and annuiling all other 
powers of attorney in the premises. 


(Signed) AUGUSTINE R. McDONALD. 


Attest: 
(Signed) J. R. SAMPSON. 
(Do.) W. D. SAUNDERS. 


Augustine Ralph McDonald, being duly sworn, deposes and says 
that he is the memorialist named in the foregoing memorial and 
who signed the same ; that the matters and things therein stated are 
true of his own knowledge and belief, and as to those matters he be- 
lieves them to be true. 


(Signed) AUGUSTINE RALPH McDONALD. 


Subscribed and sworn to before me by Augustine Ralph McDon- 
ald this twenty-first day of March, in the year of our Lord one 
thousand eight hundred and seventy-two. : 

[SEAL. } (Signed) JAMES A. BEATTIE, 
Com’r of the Circuit Court of the United States 
for the District of Kentucky. 


1046 Ordered that an order issue to the said Augustine Ralph 

McDonald requiring him to show cause against the prayer of 
this petition by the ‘first day of the Oct. term of this court, and a 
temporary restraining order is granted as prayed for. 


Sept. 18, 1874. 
PHILIP B. SWING, 
Judge U. 8S. D. C., 8. D. O. 


[Endorsed :] 930. United States D. C., southern dist.ofQ. In 
bankruptcy. In the matter of Augustine R. McDonald, a bankrupt. 
Thos. Jeff. Phelps, assignee, vs. Augustine R. McDonald. Petition. 
Filed Sept. 18th, 1874, 10 a. m. Thos. Ambrose, clerk. 


1047 (Endorsed :) 930. United States D. C., southern dist. of O. 
In bankruptcy. In the matter of Augustine R. McDonald, a 

bankrupt. Thos. Jeff. Phelps, assignee, vs. Augustine R. McDonald. 

Petition. Filed Sept. 18, 1874, 10 a.m. Thos. Ambrose, clerk. 
66—1588 
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1048 United States District Court, Southern District of Ohio. 


In the Matter of Augustine R. McDonacp, a Bankrupt. In Bank- 
ruptcy. 


vs. 


THOMAS JEFFERSON PHELPS, Assignee, &c., 
AuGusTINE R. McDOoNALp. 


The said Thomas Jefferson Phelps, as assignee of said McDonald 
in bankruptcy, moves the court for an order to restrain the said Mc- 
Donald from collecting or receiving, either in person or by his 
agents or attorney, and from assigning, transferring, or making any 
disposition of the amount of the award made by the Mixed Com- 
mission on British and American Claims under the treaty of May 8, 
1871, on claims numbered 42 and 334 before said commission, until 
the further order of this court, in accordance with the prayer of the 


petition of said Phelps filed in this case. 
PERRY & JENNY. 


1049 [Endorsed:] 930. U. S. dist. court, S. D. of Ohio. In 

bankruptey. Jn re Augustine R. McDonald, a bankrupt. 
Thomas Jefferson Phelps, assignee, &c., vs. Augustine R. McDonald. 
Motion for restraining order. Filed Sept. 18th, 1874,10 a.m. Thos. 
Ambrose, clerk. Perry & Jenny, attorneys. 


1050 District Court of the United States, Southern District of Ohio. 


In the Matter of Aucustine R. McDonacp, Bankrupt. In Bank- 
ruptcy. No. 930. 


v8. 


THOMAS JEFFERSON PHELPs, Assignee, 
AuGusTINE R. McDonacp. 


On motion of said assignee, by Perry and Jenny, his attorneys, and 
for good cause shown, it is ordered that the time within which the 
said Augustine R. McDonald shali show cause as specified in the 
order entered herein on the 19th day of September, A. D. 1874, be, 
and the same hereby is, extended to the 3rd day of November, A. 
D. 1874; and it is further ordered that the injunction and restrain- 
ing order stated in said order entered herein on said September 19, 
1874, be, and hereby is, continued until the further order of this 
court. 


1051 { Endorsed :] 930. U.S. dist. court, S. D. O. In bank- 

ruptey. Jn re Augustine R. McDonald, a bankrupt. Order 
extending time within which said McDonald shall show cause, &c. 
Filed Oct. 6th, 1874, 10 a.m. Thos. Ambrose, cl’k. 
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1052 United States District Court, Southern District of Ohio. 
In the Matter of Augustine Ratpn McDona tp, Bankrupt. 


THomas JEFFERSON PHELPs, Assignee, 
v8. hin Bankruptcy. 


AUGUSTINE R. McDonaLp. 


On motion of said assignee, by Perry and Jenny, his attorneys, 
and for good cause shown, it is ordered that the time within which 
the said Augustine R. McDonald shall show cause, as specified in 
the order entered herein on the 19th day of September, A. D. 1874, 
and extended by the order entered herein October 6th, 1874, be, and 
the same hereby is, extended to the 17th day of November, A. D. 1874; 
and it is further ordered that the injunction and restraining order 
stated in said order entered herein on said September 19th, 1874, be, 
and hereby is, continued until the further order of this court. 


1053. ~=[Endorsed:] 930. United States dist. court, southern dist. of 

Ohio. In matter of Augustine Ralph McDonald, bankrupt. 
Thomas Jefferson Phelps, ass., vs. Augustine R. McDonald. Order 
extending time within which bankrupt to show cause. Filed Nov. 
3d, 1874,4 p.m. Thos. Ambrose, clerk. C. 294. 


1054 District or rege 
City of Washington, 

I, James F. Meguire, attorney and counsellor-at-law of the city of 
Washington, D. C., having — first duly sworn, declare and say that 
the within is a true copy of an original order of the United States 
district court, southern district of Ohio, and that I served the origi- 
nal order upon Augustine Ralph McDonald in person, at the office 
of Robert Christy, attorney-at-law, Washington city, D. C., this day, 
viz., the second day of November, A. D. 1874. 

JAMES F. MEGUIRE. 


Sworn and substantiated before me this the second day of Novem- 


ber, A. D. 1874. 
EDWARD C. INGERSOLL, 
U. 8. Commissioner, D. C. 


1055 [Endorsed :] 930. Bankruptcy. U.S. district court, S. D. 
O. In the matter of Augustine Ralph McDonald, bankrupt. 
Order to show cause, ete. Returned and filed 11 a. m., November 


4.1874. Thos. Ambrose. 


1056 District Court United States, Southern District of Ohio. 


In the Matter of Avaustine R. McDonatp, Bankrupt. In Bank- 
ruptey. 


On reading the petition of Thomas Jefferson Phelps, assignee of 
said bankrupt, and the affidavit of James T. Johnson filed herein, 
it is hereby ordered that the said Augustine Ralph McDonald ap- 
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pear before this court on the 6th day of October, 1874, the same be- 
ing the first day of said October term, to show cause why the said 
Augustine Ralph McDonald shall not be decreed to have obtained 
the award made by the Mixed Commission on British and American 
Claims under the treaty of May Sth, 1871, upon claims numbered 
forty-two (42) and three hundred and thirty-four (334), before said 
mixed commission, filed by said McDonald against the United 
States, subject to and in trust for the payment of his just debts 
stated in his schedules filed in said bankruptcy proceedings 
1057 and such other just debts as he owed at the time of the filing 
of his petition in bankruptcy and subject to the rights of the 
said assignee in bankruptcy, and why the said McDonald should 
not be decreed to execute such deeds as will, under the rules gov- 
erning the payment of said award by said mixed commission, en- 
able the said assignee in bankruptcy to collect the amount of said 
award. : 

It is further ordered by the court that the said Augustine Ralph 
McDonald he, and he is hereby, restrained and enjoined until the 
further order of this court from collecting or receiving, either in person 
or by his agent or agents, attorney or attorneys, the amount of said 
award or any part thereof, or from assigning, transferring, or making 
any disposition of the said award or any part thereof. 


1058 [Endorsed :] 950. Bankruptey. U. S. district court, S. 
- D.O. In the matter of Augustine R. McDonald, bankrupt. 
Entry. Filed Sept. 19th, 1874, 10a.m. Thos. Ambrose, clerk. 


1059 In the District Court of the United States for the Southern 
District of Ohio. 


In the Matter of Avaustine R. McDonatp, Bankrupt. In Bank- 
ruptecy. | 


To the Honorable Philip B. Swing, judge of said the United States 
district court for the southern district of Ohio: 


The petition of Derrick A. January, James T. Johnson, Howard 
J. Brother, and Leslie A. Moffett, copartners under the style and firm 
of D. A. January & Co., being parties interested in the settlement of 
said bankrupt’sestate, petitioning, respectfully represent- that Thomas 
J. Phelps, heretofore appointed assignee of said bankrupt estate, has 
removed from the State of Ohio and is no longer subject to the juris- 
diction of this honorable court. 

» Wherefore your petitioners pray that notice may be served upon 

said Thomas Jefferson Phelps, assignee as aforesaid, to show 
1060 cause, at such time as may be fixed by the court, why an 

order should not be made removing him from said trust or 
filling the vacancy in said trust produced by his removal from the 
State as aforesaid by the appointment by this honorable court. 

And your petitioners further pray that may be appointed 
assignee of said Augustine R. McDonald. 

D. A. JANUARY & CO. 
JAMES T. JOHNSON. 


PERRY & JENNY, Attorneys. 
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Subscribed and sworn to this 13th day of August, A. D. 1874, by 


James T. Johnson. 
T. D. TOWNSEND, 
U. 8. Comm’r, Eastern District of Missouri. 


1061 Issue an order directed to the within-named Thomas J. 

Phelps, requiring him to show cause within four days from 
the filing of this petition why he should not be remnoved from the 
office of assignee of the said Augustine R. McDonald, as prayed for 


in the within petition. 
PHILIP B. SWING, 
| U. S. Dist. Judge. 
August 14th, 1874. 
To the clerk U.S. dist. court, S. D. O. 


1062 [ Endorsed :] 931. United States dist. court, southern dist. 

of Ohio. In bankruptcy. In the matter of Augustine R. 
McDonald, bankrupt. Petitions for removal of assignee, &c. Filed 
August 17, 1874,2 p.m. Thomas Ambrose, cl’k. Perry & Jenny, 
attorneys. 


1063 Strate or KENTUCKY. | 
Kenton County, 


J. L. Bristow, J. G. Metealfe, A. C. Ellis, and F. W. Gray, being 
first duly sworn, state that T. Jefferson Phelps is a resident of this 
State and county and has been for a year last past. 


J. L. BRISTOW. 
J. G. METCALFE. 
A. C. ELLIS. 

F. W. GRAY. 


Subscribed and sworn to severally by Julius L. Bristow, John G. 
Metcalfe, A. C. Ellis,and Frank W. Gray, before me,.a notary public 
in and for said county and State, all of said affiants being person- 
ally well known to me to be citizens of said county and reputable 


persons. This August 10, 1574. 
CHAS. G. WALLACE, 
[SEAL. | N’y P., Kenton Co., Ky. 


1064 [Endorsed :] 930. United States district court, southern 

district of Ohio. In the matter of Augustine R. McDonald, 
bankrupt. In bankruptcy. Affidavits in support of petition for 
removal of assignee. Filed August 17th, 1874,2 p.m. Thomas 


Ambrose, cl’k. 
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1065 In the District Court of the United States for the Southern 
District of Ohio. 


In the Matter of Auaustine Ratpa McDonatp, Bankrupt. 
At Cincinnati, on the 17th day of August, A. D. 1874. 


To Thomas Jefferson Phelps, assignee of the estate of Augustine 

Ralph McDonald, bankrupt: 

You are hereby notified to appear before this court, at Cincinnati, 
on the 21st day of August, A. D. 1874, at 10 o’clock a. m., to show 
cause (if any you have) why you should not be removed from your 
trust as assignee as aforesaid, according to the prayer of the peti- 
tion of D. A. January & Co., parties interested in said estate, filed in 
this court on the 17th day of August, A. D. 1874, in which it is al- 
leged that you have rémoved from the State of Ohio and are no 
longer subject to the jurisdiction of this honorable court. 

Hereof fail not. 
1066 Witness the Honorable Philip B. Swing, judge of said 
court, and the seal thereof, at Cincinnati, this 17th day of Au- 
gust, A. D. 1874. 
Attest: THOMAS AMBROSE, Clerk. 


Served true copy hereof. on within-named Thomas Jefferson 
Phelps by leaving same at his last and usual place of residence, at 
Covington, Ky., at 4.20 p. m. on 17th August, 1874. 

W. R. THRALL, 
U. States Marshal, 
By J. H. WEAVER, Deputy. 
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1067 [Endorsed :] 930. Bankruptey. U.S. district court,S. D. 

O. In the matter of Augustine R. McDonald, bankrupts. 
Order to show cause. Filed August 19th, 1874,12 m. Tom Am- 
brose, clerk. Perry & Jenny, att’ys. 


1068 State or Kentucky, | 


Kenton County, —* 


Frank P. Helm, being first duly sworn, states that he is a resident 
of the State and county above written; that he is master commis- 
sioner in and for said county; that he is well acquainted with 
Thomas Jefferson Phelps; that said Phelps is a resident,and has 
been for over a year last past, of the State and county first above 
written ; that said Phelps was on the first Monday of August, A. D. 
1874, elected county judge in and for said county to serve four years, 
beginning on first Monday in September, A. D. 1874. 

: FRANK P, HELM. 


' GEORGE ELLIOTT ET AL., 4C. 627 


Sworn to before me and subscribed in my presence by the said 
Frank P. Helm this 19th day of August, A. D. 1874. 
[SEAL. ] CHAS. G. WALLACE, 
N’y P., Kenton Co., Ky. 


1069 SvaTe oF , ent | : 
County of Kenton, ° 


John G. Metcalf, being first duly sworn, states that he is a resi- 
dent of said State and county first above written; that he is deputy 
circuit, chancery, and criminal clerk in and for said Kenton county ; 
that he is well acquainted with Thomas Jefferson Phelps; that said 
Phelps is a resident, and has been for more than a year last past, of 
the State and county first above written, and that said Phelps was 
on the first Monday of August, A. D. 1874, elected county judge in 
and for said county of Kenton to serve four years, beginning on the 
first Monday in September, A. D. 1874. 

JNO. G. METCALFE. 


Sworn to before me and subscribed in my presence by the said 
Johu G. Metcalfe this 19th day of August, A. D. 1874. 
[SEAL. ] CHAS. G. WALLACE, 
N’y P., Kenton Co., Ky. 


1070 [Endorsed :] 930. U. S. dist. court, southern dist. of 

Ohio. In bankruptcy. In the matter of Augustine R. Me- 
Donald, bankrupt. Affidavits in support of petition of D. A. Janu- 
ary & Co. for removal of assignee. Filed Aug. 19,1874,12 m. Tom 
Ambrose, clerk. Perry & Jenny, att’ys. 


1071 In the District Court of the United States for the Southern 
District of Ohio. 


In the Matter of Aucustine R. McDonatp, Bankrupt. In Bank- 
ruptcy. 


EastTeERN District oF MISSOURI, 88: 


At office in the city of St. Louis, in said district, in the — day of 
August, 1874, before me came James T. Johnson, a member of the 
firm of D. A. January & Co., at St. Louis, in the county of St. Louis 
and State of Missour!, and made oath and says that heretofore, to 
wit, on the nineteenth day of December, A. D. 1868, Augustine R. 
McDonald filed in the office of the United States district court ip 
and for the southern district of Ohio his petition to be adjudicated 
a bankrupt; that said McDonald, as a member of the late firm of 
S. P. C. Clarke & Co., was largely indebted to affiant’s said firm, 

as stated by said McDonald in the schedule annexed to 
1072 his said petitions; that affiant’s said firm has duly verified its 

demand against said McDonald, and the demand ef said firm 
of D. A. January & Co. has been duly allowed by the register in 
charge of said cause; that on the sixteenth day of March, 1869, said 
McDonald was granted his discharge under the prozeedings afore- 
said ; that said McDonald included in the schedule annexed to his 
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said petition, among other matters, the following statement of as- 
sets, viz: “Claim v. General Osborne, of U.S. Army, and others for 
burning in January or February, 1865, from 1,000 to 2,000 bales of 
my cotton in Arkansas & Louisiana. Worthless.” 

“Claim against United States or officers thereof for stealing 1,323 
bales of my cotton in 1865.” 

“Claim against United States Government for expenditures of 
over $100,000 in saving cotton in States of Arkansas and Louisiana, 
and also military salvage earned saving same. Doubtful.” 

And atfiant is informed and believes that the foregoing 
1073 claims and demands were stated in said schedule in an in- 
definite manner by said McDonald, with a view to conceal 
from hrs creditors and his assignee the real nature, character, and 
value thereof, and that said McDonald filed his said petition and 
schedules in the manner aforesaid with intent to defraud bis creditors 
and obtain a discharge, and at the same time, in the manner herein- 
after described, secure for his own use and benefit and free from all 
claims and demands of his creditors the only real and valuable 
assets belonging to his estate, to wit, his demands against the United 
States Government and its officers, which were described by him as 
worthless and doubtful ; that said McDonald, pursuant to the fraudu- 
Jent scheme and device aforesaid, by the false representations afore- 
said, induced Thomas J. Phelps, his assignee, to secure an order 
from Flamen Ball, Esq., register in bankruptcy, for the sale of the 
“uncollected accounts, notes, judgments, &c., of said bankrupt 
without setting forth a more particular description of the 
1074 same;” that thereupon said Phelps, assignee, sold said “ un- 
collected accounts” to one William White for the sum of 
$20.00; that said William White was induced to buy said “ uncol- 
lected accounts,” &c., and did buy the same at the instigation of said 
McDonald, for the benefit of him, the said A. R. McDonald, and 
received from the said MeDonald for his services in that behalf the 
sum of one thousand and twenty dollars, being the amount in which 
said McDonald was then indebted to the firm of William White & 
Co., of which said firm the said William White was a member. 

That said “ uncollected accounts, &e.,” were therefore transferred 
by said White to said MeDonald; that said McDonald, having as 
aforesaid obtained colorable ownership and possession of said un- 
collected assets, including said claims against the United States 
Government, and being a British subject, proceeded further to 
carry out his fraudulent scheme by presenting said claims and 
demanding payment thereof to himself; that on the twenty- 

fifth day of September, 1873, “ the Mixed Commission or 
1075 British and American Claims,” under the treaty of May 8th, 

1871, “sitting at Newport, in the State of Rhode Island, 
awarded to the government of Her Brittan-ic Majesty the sum of one 
hundred and ninety-seven thousand and ninety dollars ($197,090), 
to be paid in gold, in respect of claims No. 42 & 334 of Augustine 
R. McDonald against the United States; that Congress has duly 
made appropriation for the payment of said sum of money, and that 
payment thereof is about to be made to said McDonald in per- 


—~ owes; 5 


be Pigg sae ae 


ae vs PaO ee * “ ne Steet b« ‘ 
¢ 2 aoe < em i 9 
: 


son; that said sum of money justly and tly belongs to affiant’s 
said firm and the other pon oe of said, McDonald: that the facts 


hereinbefore recited as to the manner in which said McDonald 
fraudulently became the colorable owner of said “ uncollected ac- 
counts” have but recently come to the knowledge of affiant, and of 
his said firm, and that they immediately thereupon have taken 
measures to bring the same to the knowledge of this honor- 
1076 able court, and have prepared a petition for the appointment of 
a proper person assignee in place of said Phelps, whose office 
has become vacant by his removal from the State of Ohio, to the 
end that said McDonald may be restrained from receiving said sum 
of money, but that the same may be received by a properly appointed 
assignee of said McDonald for distribution among his creditors. 
JAMES T. JOHNSON. 


Subscribed and sworn to this 13th day of August, A. D. 1874, be- 


fore me— 
T. D. TOWNSEND, 
U. S. Commissioner, E. Dist. of Mo. 


1077. + [Endorsed:] 930. U.S. dist. court,S. D.O. In the mat- 

ter of Augustine R. McDonald, bankrupt, Affidavit of James 
T. Johnson. T. Jeff. Phelps, assignee, vs. A. R. McDonald. Filed 
Sept. 18th, 1874, 10 a.m. Thos. Ambrose, clerk. 


1078 District Court United States, Southern District of Ohio. 


In the Matter of Avucustine Ratpnw McDonatp, Bankrupt. In 
Bankruptcy. 


On reading the petition of Thomas Jefferson Phelps, assignee of 
said bankrupt, and the affidavit of James T. Johnson, filed herein, 
it is hereby ordered that the said Augustine Ralph McDonald appear 
before the court on the 6th day of October, 1874, the same being the 
first day of said term, to show cause why the said Augustine a 
McDonald shall not be decreed to have obtained the award made by 
the Mixed Commission on British and American Claims under the 
treaty of May 8th, 1871, upon claims numbered forty-two (42) and 
three hundred and thirty-four (334) before said mixed commission, 
filed by said McDonald against the United States, subject to and in 
trust for the payment of his just debts stated in his schedule filed 

in said bankruptcy proceedings and such other just debts as he 
1079 owed at the time of the filing of his petition in bankruptcy 

and subject to the rights of the said assignee in bankruptcy, 
and why the said McDonald should not be decreed to execute such 
deeds as will, under the rules governing the payment of said award 
by said mixed commission, enable the said assignee in bankruptcy 
to collect the amount of said award. It is further ordered by the 
court that said Augustine Ralph McDonald be, and he is hereby, 
restrained and enjoined, until the further order of this court, from 
collecting or receiving, either in person or by his agent or agents, 
attorney or attorneys, the amount of said award or anv part thereof 
67—1588 
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or from assigning, transferring, or making any disposition of the 

said award or any part thereof. 

United States District Witness the Honorable Philip B. Swing, 
Court,Southern Dis- judge of said court,and seal thereof, at Cin- 
trict of Ohio. cinnati, this 19th day of September, A. D. 

1874, and in the 99th year of the Inde- 
pendence of the United States of America. 
Attest : THOMAS AMBROSE, CUk. 


1080 District or CoLuMBIaA, 
City of Washington, 


I, James F. McGuire, attorney and counsellor-at-law, of the city 
of Washington, D. C., having first Guly sworn, declare and say that 
the within is a true copy of an original order of the United States 
district court, southern district of Ohio, and that I served the original 
order upon Augustine Ralph McDonald in person, at the office of 
Robert Christy, attorney-at-law, Washington city, D. C., this day, 
viz., the second day of November, A. D. 1874. 

JAMES F. McGUIRE. 


Sworn to and substantiated before me this second day of November, 


A. D. 1874. 
EDWARD C. INGERSOLL, 
U. S. Commissioner, D. C. 


(Endorsed :) 930. Bankruptey. U.S. district court,S. D.O. In 
the matter of Augustine Ralph McDonald, bankrupt. Order to 
show cause, &c. Returned and filed 11 a. m. November 14, 1874. 
Thomas Ambrose, cl’k. 


1081 Form 12. 


District Court of the United States for the Southern District of 


Ohio, set: 


In the Matter of Augustine R. McDonatp, a Bankrupt. In Bank- 
ruptey. No. 930. 


At Cincinnati, in said district, before Flamen Ball, register. 
Abstract of Proceedings. 


To Thomas Ambrose, Esq., clerk of said court : 


I hereby certify that the following memoranda of the proceedings 
had before me in the said case are correctly copied from my docket, 
to wit: 

1874, Aug. 11. Claim of D. A. January & Co., St. Louis, $2,531.58, 
and interest. Received and filed by Perry & Jenny, attorneys. 

14. Certificate of the filing ofs’d claims, and that the assignee has 
not filed his ac. issued to Jenny. 

17. Claim of Bast & Ready, New Florence, Mo., $4,934.69, and in- 
terest. Filed by Perry & Jenny, attorneys. 
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“ Claim of H. O. Pearce & Co., St. Louis, Mo., 1,390.00, and 
1082 interest. Filed by Perry & Jenny, att’ys. 
Sept. 21, claim of J. Z. Coblenz, do., 2,097.30 & interest. 
Filed by Perry & Jenney, att’ys. 
Oct. 30, claim of Henry Bell & Son, St. Louis, $4,708.86, Perry & 
Jenny, att’ys. Rec'd & filed. 
‘ oe 30, A. F. Shapleys & Co., do., 1,388.17, Perry & Jenny. Rec'd 
ed. 
Oct. 30, claim of Wear & Hickman, St. Louis, 1,916.76, Perry & 
Jenny, att’ys. Ree’d and filed. 
Oct. 31, claim of J. Meyberg, St. Louis, 674.75, Perry & Jenny, 
att’ys. Ree’d & filed. 
Oct. 31, claim of Friedman & Hohenthal, St. Louis, 962.27, Perry & 


Jenny, att’ys. Ree’d and filed. 
F. BALL, Register. 


1083. |Endorsed:] In bankruptey. No. 930. District court of 

the United States for the southern district of Ohio. Iu the 
matter of A. R. McDonald, a bankrupt. Abstract of proceedings be- 
fore Register Ball from Aug. 11th to Oct. 31st, 1874. Received and 
filed March 24th, 1875, 10 a.m. Thos. Ambrose, clerk. - 


1084 (Abstract of Proceedings before Register.) 
Form 12. 


District Court of the United States for the Southern District of 
Ohio, set: 


In the Matter of A. R. McDonaLp, a Bankrupt. In Bankruptcy. 
No. 930. 


At Cincinnati, in said dist., before Flamen Ball, register. 


Abstract of Proceedings. 


To Thos. Ambrose, Esq., clerk of said court: 

I hereby certify that the following memoranda of the proceedings 
had before me in the said case are correctly copied from my docket, 
to wit: 

1874, Nov. 4. Claim of Bast & Pollock, St. Louis, $7,701.22, Perry 
& Jenny, att’ys. Ree’d & filed. 

Dec. 7, claim of C. F. Prescott & Co., Memphis, 599.07, Perry & 
Jenny, att’ys. Rec'd & filed. 

Dec. 7, claim of J. Hoppeck, Memphis, 101.00, Perry & Jenny,. 
att’vs. Rec'd & filed. : 

Dec. 17, claim of Dennison and McNear, Memphis, 2,553.52, Perry 
& Jenny, att’ys. Ree’d & filed. 

Dec. 17, claim of Rosenheim & Lewis, St. Louis, 595.00, Perry & 
Jenny, att’ys. Rec'd & filed. 

Dec. 24, claim of Schwab & Bro., Memphis, 198.00, Perry & Jenny, 
att’ys. Rec’d & filed. 
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Dec. 24, J. J. Diller, Memphis, 200, Perry & Jenny, att’ys. Ree’d 
& filed. 
Dec. 24, Friedman Bros., Memphis, 120, Perry and Jenny, att’ys. 


Rec’d & filed. 
F. BALL, Reg. 


1085 [ Endorsed | In bankruptcy. No. 930. District court of 

the U.S. for the southern dist. of Ohio. In the matter of A. 
R. McDonald, a bankrupt. Abstract of proceedings before Register 
Ball from Nov. 4th, to Dec. 24th, 1874. Received and filed March 
24th, 1875. Thos. Ambrose, clerk. 


1086 (Abstract of Proceedings before Register.) 
| Form 12. 


District Court of the United States for the Southern District of 
Ohio, set : 


In the Matter of A. R. McDonatp. In Bankruptcy. No. 930. 
At Cincinnati, in said dist., before Flamen Ball, register. 
Abstract of Proceedings. 


To Thomas Ambrose, Esq., clerk of said court: 


I hereby certify that the following memoranda of the proceedings 
had before me in the said case are correctly copied from my docket, 
to wit: 

1875, January 2. Claim of Caroline Smith, Dyersburg, Tenn., 
$1,623.05, Logan & Randall. Ree’d and filed. 

2. Claim of D. E. Parker, Dyersburg, Tenn., $4,783.60, Logan & 

Randall. Ree’d & filed. 
«  « J. G. Tucker, Newbern, $1,373.20, ” 


Mrs. Mary A. Bell, “ $1,245.35, . 
M.A. F.Cummings, “ 62.50, a 
M. O. B. Gouldin, . 1,025.14, ’ 
Henry Wynne, . 1,222.48, ° 
Mrs. M. J. Sight, ™ 528.87, ' 

Do. 4,647.50, " 


J1., “ “ Loeb & Co., Arkadelphia, Ark., 269.89, Perry & Jenny. 
29. “ “ J. F. McCoy, Terre Haute, Ind., $1,128. 


F. BALL, Reg. 


1087  [Endorsed:] In bankruptcy. No. 930. District court of 

the U.S. for the southern dist. of Ohio. In the matter of A. 
R. McDonald, a bankrupt. Abstract of proceedings before Register 
Ball trom January 2nd to January 29th, 1875. Four abstracts fur- 
nished clerk March 24th, 1875. Received and filed March 24, 10 a. 
m., 1875. Thos. Ambrose, clerk. 
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1088 (Abstract of Proceedings before Register.) 
Form 12. 

District Court of the United States for the Southern District of 
Ohio, set: 

In the Matter of A. R. McDonatp, a Bankrupt. In Bankruptcy. 
No. 930. 


At Cincinnati, in said district, before Flamen Ball, register. 
Abstract of Proceedings. 


To Thos. Ambrose, Esq., clerk of said court: 


I hereby certify that the foliowing memoranda of the proceedings 
had before me in the said case are correctly copied from my docket, 
to wit: 

1869, Sept. 15th. Application by assignee for order for sale of cer- 
tain accounts. 

15. Order made for said sale and copy furnished assignee. 

27. Report of sale of accounts filed by assignee. 

1873, July 9. Balance of papers filed in court on or about this 


date. 
F. BALL, Register. 


1089  [Endorsed:] In bankruptcy. No. 930. District court of 

the United States for the southern district of Ohio. In the 
matter of A. R. McDonald, a bankrupt. Abstract of proceedings 
before Register Ball from Sept. 15th, 1869, to July 9,1873. Received 
and filed March 24th, 1875, 10 a.m. Thos. Ambrose. 


1099 (Abstract of Proceedings before Register.) 
Form 12. 

District Court of the United States for the Southern District of 
Ohio, set: 

In the Matter of A R. McDonatp, Bankrupt. In Bankruptcy. 
No. 930. 


At Cincinnati, in said district, before Flamen Ball, Esq., register 
in bankruptcy. 


Abstract of Proceedings. 


To William C. Howard, Esq., clerk of the said court: 


I hereby certify that the following memoranda of the proceedings 
had before me in the said case are correctly copied from my docket, 
to wit: 7 
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1875, May 8. Claims of Eastland and Stanley, Memphis, Tenn., 
$1,302.53. Received and filed. 
1880, Feb. 21. Order for assignee to file reports, with letter enclosed, 
mailed to him postpaid. 
F. BALL, Reg. 


1091 In bankruptcy. No. 930. District court of the United 

States for the southern district of Ohio. In the matter of A. 
R. McDonald, bankrupt. Abstract of proceedings before Flamen 
Ball, Esq., register in bankruptcy, from May 8, 1875, to February 
an poe Received and filed 3 p. m., March 9th, 1880. W.C. How- 
ard, clerk. 


1092 District Court U. S., Southern Dist. of O. 
In re ALEx. R. McDonavp, Bankrupt. 930. 
Th. Jefferson Phelps, now of Newport, Ky., assignee. 


March 11, 1869. Certificate for discharge issued to assignee. 
Feb. 21, 1880. Order for filing reply assignee mailed to him. No 


reply as yet. 
F. BALL, Reg. 
To the clerk. 


1093 [Endorsed:] 930. District court U. States, southern dis- 

trict of Ohio. Jn re Alex. R. McDonald, bankrupt. Special 
report of the register. Filed Apr. 9, 1880, 3 p. m. William C. 
Howard, clerk. 


1094 United States District Court, Southern District of Ohio. 


In the Matter of AucustiINE Ratpnh McDonatp, Bankrupt. In 
Bankruptcy. 


v8 


‘THOMAS JEFFERSON PHELPs, tee 
AvuGUSTINE RALpH McDOonacp. 


On motion of said assignee, by Perry & Jenny, his attorneys, and 
for good cause shown, it is ordered that the time within which the 
said Augustine Ralph McDonald shall show cause as specified in the 
order entered herein on the 19th day of September. A. D. 187], be, 
and the same hereby is, extend- to the third day of November, A. D. 
1874; and it is further ordered that the injunction and restraining 
order stated in said order entered herein on September 19, 1874, 
be, and hereby is, continued until further order of the court. 


Unitep States OF AMERICA, } 
Southern District of Ohio, 


I, Thomas Ambrose, clerk of the district court of the United 
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States for the southern district of Ohio, hereby certify the 
1095 foregoing entry in the case of Augustine Ralph McDonald, a 

bankrupt, to be truly and correctly copied from the journal 
of said court as the same is kept-in the office. 

In witness whereof I have hereunto set my hand and the seal of 
said court, at Cincinnati, this 6th day of October, A. D. 1874, and in 
the 99th year of the Independence of the United States of America. 

Attest : THOMAS AMBROSE, 

Clerk United States District Court, Southern District Ohio. 


1096 District or CoLuMBIA, \ dae 
City of Washington, 


I, James F. Meguire, attorney and counsellor at law, of the city of 
Washington, D. C., having first duly sworn, declare and say that 
the within is a true copy of an original order of the United States 
district court, southern district of Ohio, and that I served the origi- 
nal order upon Augustine Ralph McDonald in person, at the office 
of Robert Christy, attorney-at-law, Washington city, D. C., this day, 
viz., the second day of November, A. D. 1874. 


- JAMES F. MEGUIRE. 
Sworn and substantiated before me this second day of November, 


A. D. 1874. 
EDWARD C. INGERSOLL, 
U. S. Commissioner, D. C. 


Endorsed : 930. Bankruptcy. U. S. district court,S.D.O. In 
the matter of Augustine Ralph McDonald, bankrupt. Order to show 
cause, etc. Returned and filed 11 a. m., November 4, 1874. Thos. 
Ambrose. 


1097 In the District Court of the United States forthe Southern 
District of Ohio. 


In the Matter of A. Raph McDonatp, Bankrupt. No. 930. In 
Bankruptcy. 


The President of the United States of America to Thomas Jefferson 

Phelps, assignee: 

You are hereby cited and admonished to be and appear before 
our district court of the United States within and for the southern 
district of Ohio on Monday, the 22nd day of May, 1882, at 10 o’clock 
a. m., to show cause, if any you know or have, why you have not 
complied with the order of the court heretofore made, requiring you, 
within 30 days from March 2nd, 1882, to file in this court a report 
under oath showing the condition of the above estate in your charge 
and the state of your account in detail. 

And it is ordered that the marshall of this district make legal 
service and due return of this rule on or before the appearance day 
above noted. 
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Witness the Honorable Philip B. Swing, judge of said court, and 
the seal thereof, this 10th day of May, A. D. 1882. 
Attest : WM. C. HOWARD, Clerk. 


1098 Ree’d this writ at Cincinnati, O., May 10th, 1882, and served 
the same in Covington, Kenton county, Ky., as follows: On 
the within-named Thomas J. Phelps by delivering a true copy 
thereof to him personally May 19th, 1882, at 10.30 o’clock a. m. 
J. C. ULLERY, U.S. M, 
By C. E. TWIFORD, Dep. 
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Endorsed: 215. 5, 10,’82. No.930. United States district court, 
southern districtof Ohio. In the matterof A. Ralph McDonald. Rule 
to show cause. Returnable May 22nd, 1882. Covington, Ky. Filed 
May 20th, 1882. Wm. C. Howard, clerk. 


1099 District or CoL_umBra, — 
City of Washington, ee 


I, James F. Meguire, attorney-at-law, of the citv of Washington, 
D.C., having first duly sworn, declare and say that the within is a true 
copy of an original order of the United States district court, southern 
district of Ohio, and that I served the original order upon Augustine 
Ralph McDonald in person, at the office of Robert Christy, attorney- 
at-law, Washington, D. C., this day, viz., the second day of Novem- 


ber, A. D. 1874. 
JAMES F. MEGUIRE. 


Sworn and substantiated before me this the second day of No- 
vember, A. D. 1874. 
EDWARD C. INGERSOLL, 
U. S. Commissioner, D. C. 


Endorsed: 930. Bankruptey. U.S. district court, 8. D.O. In the 
matter of Augustine Ralph McDonald, bankrupt. Order to show 
cause, &c. Returned and filed 11 a. m., November 14,1874. Thomas 
Ambrose, clerk. 


1100 Tue Unitrep States or AMerica,-| 
Southern District of Ohio. j 


I, Benjamin R. Cowen, clerk of the district court of the United States 
within and for the southern district of Ohio, do hereby certify that 
the foregoing was truly and correctly copied from the original 
papers on file in the clerk’s office of the court aforesaid in the cause 
_ “Tn the matter of Augustine R. McDonald; a bankrupt, 

o. 930.” 
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In witness whereof I have a set vg hand and ov the 
. .,-, seal of said court, at Cincinnati, 
par Pay Fy Page Ohio, this 6th day of December, 
’ A. D. 1884. ; 
B. R. COWEN, Clerk, 
By R. ©. GEORGI, Deputy. 


(Endorsed :) Phelps v. Elliott. Filed Jan. 30, 1888. 


1101 Exuisit “ B.” 
No. 94. 


UNITED STATES OF AMERICA, 
DEPARTMENT OF STATE. 


To all to whom these presents shall come, Greeting: 


I certify that the documents hereto annexed are true copies 
from the files of this Department. 

In testimony whereof I, Thomas F. Bayard, Secretary of State of 
the United States, have hereunto subscribed my name and caused 
the seal of the Department of State to be affixed. 

Done at the city of Washington this 27th day of March, A. D. 
1885, and of the Independence of the United States of America the 
one hundred and ninth. 


[SEAL. ] T. F. BAYARD. 


1102 Mixed Commission on British and American Claims. 
No. 42. 
Memorial of Augustine Ralph McDonald. 


To the honorable the commissioners appointed under the twelfth 
article of the treaty between the United States and Great Britain, 
concluded at Washington, May the eighth, anno Domini eighteen 
hundred and seventy-one: 

Your memorialist, Augustine Ralph McDonald, respectfully rep- 
resents that he was born in the city of Charlottetown, in the island 
of Prince Edward, one of the British North American provinces and 
a part of the Kingdom of Great Britain, on the sixth day of April, 
A. D. eighteen hundred and twenty-seven ; that he is now a resident 
of Louisville, in the State of Kentucky and in the United States of 
America; that he is now and always has been a true and loyal sub- 
ject of Great Britain, and has never taken any steps whatsoever 
towards being naturalized in any country other than that of his birth; 
that the place of your memorialisi’s residence was Montreal, in Can- 
ada East, between the thirteenth day of April, A. D. eighteen hundred 
and sixty-one, and the ninth day of April, A. D. eighteen bundred 

and sixty-five, inclusive. 

1103 Your memorialist begs to represent, further, that, having 

received the promise of protection and the necessary permits 
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from the office, Treasury Department of the United States, he made 
the necessary pecuniary arrangements for purchasing a large amount 
of cotton in the Southern States, and proceeded to Shreveport, in the 
State of Louisiana, where he secured permission to purchase cotton as 
a British subject and to have the same exempted from burning by the 
Confederate authorities from one W. A. Broadwell, then chief of the 
cotton bureau of the Confederate States army in the department west 
of the Mississippi river; that immediately following this he pur- 
chased about five thousand bales of cotton, averaging five hundred 
pounds to the bale, more or less, making two million five hundred 
thousand pounds of cotton, in the counties of Chicot, Ashley, and 
Drew, in the State of Arkansas, and in the parishes of Morehouse 
and Washita, in the State of Louisiana, in the vicinities of the Bayous 
Mason and Bartholomew; thatthe said purchases were made during 
the months of May and June, A. D. eighteen hundred and sixty-four, 
by your memorialist in person and by his agents acting for him, and 
the said cotton was delivered to your memorialist and made subject 
to his order. | : 
Your memorialist begs to represent, further, that after the purchase 
of the said cotton and before the same could be removed to market 
the Congress of the United States passed laws restricting trattic in 
cotton coming from within the Confederate lines, and the 

1104 United States Treasury Department made stringent rules and 
regulations in reference thereto, in consequence of which 

your memorialist was unable to move his said cotton and was com- 
pelled to proceed to Washington in order to obtain relief; that after 
great delay he finally left Washington for Arkansas and Louisiana 
under a promise that a special regulation of the Treasury Depart- 
ment should be made to enable him to remove his said cotton; that 
a regulation was subsequently made, but too late to afford your me- 
morialist relief, for in January, A. D. eighteen hundred and sixty- 
five, to the best of your memorialist’s recollection, between the twen- 
tieth and twenty-fifth days of said month, a large portion of the 
said cotton was burned, to the best of your memorialist’s informa- 
tion and belief, three thousand bales, more or less, averaging five 
hundred pounds to the bale, more or less, making one million five 
hundred thousand pounds of cotton, by a large force of United States 
troops under command of General Osborne, who left Memphis with 
his said force a short time previous to the date last above stated, and 
disembarking at Gaines’ Landing, in Arkansas, proceeded to Mon- 
roe, in Louisiana, along tbe Bayous Mason and Bartholomew, with 
his said command, and by his direction all large amounts of cotton 
were burned, as vour memorialist is informed and believes; that 
your memorialist never succeeded in recovering any part of the said 
cotton alterwards, not even so much as a single bale, and that he 
has never received any compensation whatsoever for the said 

1105 cotton nor for any part thereof; that at the time said cotton 
was burned it was worth ninety cents per pound in the mar- 

ket, and the reasonable expense of delivering the same in market, 
including freights, United States taxes, and all other costs and 
charges, would Save been about ten cents per pound, so that his 
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said cotton was reasonably worth eighty cents per pound at the time 
of its destruction. 

Your memorialist begs to represent that the loss of his said prop- 
erty involved him in great financial embarrassment and finally ren- 
dered him insolvent, destroying his future prosperity and his peace 
of mind, to his damage in the sum of $100,000. 

Your memorialist therefore begs to submit the following: 


The United States in account with Augustine Ralph McDonald, 


Dr. 
To 1,500,000 Ibs. cotton, at 80 cts. per fh....-..--.-.-- $1,200,000 
30 GRMGE. ncn conmeeceiusetesenpennninitios 100,000 
DE vceruniceainn seceeteiitdiilliy dantibicigienaeemian $1,300,000 


Your memorialist begs to represent, further, that in all the trans- 
actions involved in purchasing the cotton herein charged he con- 
ducted himself in a manner frank and honorable with the United 
States, representing fully and unreservedly all his purposes and in- 
tentions to the authorities thereof on all occasions and receiving 
therefrom such encouragements as led him to undertake and carry 

out his purpose to buy cotton largely, and that, to the best of 
1106 his belief, he so demeaned himself as not to incur censure or 

blame from the said Government or any of its representa- 
tives, and that no person other than your memorialist has any in- 
terest in this claim whatsoever. 

Your mnemorialist begs to represent further that — hereby appoints 
Gilbert Moyers, of Memphis, Tennessee, as his true and lawful attor- 
ney, for him in his stead to prosecute this claim to final issue before 
the commission appointed under the treaty of Washington of May 
the 8th, A. D. 1871, or before any court, department, or bureau of 
Great Britain, with full power of substitution, hereby ratifying and 
confirming all that said attorney shall lawfully do in virtue hereof, 
and hereby annulling and revoking all other powers of attorney in 


the premises. 
AUGUSTINE RALPH McDONALD. 


Attest: HENRY F. DIX. 
JAMES O. PIERCE. 


Augustine Ralph McDonald, being duly sworn, deposes and says 
that he is the memorialist named in the foregoing memorial and 
who signed the same; that the matters therein stated are true of his 
own knowledge except as to those matters stated on information and 
belief, and as to those matters he believes them to be true. 

AUGUSTINE RALPH McDONALD. 


1107 Uwnitrep STATES OF mma oe 
District of West Tennessee, : 


Before me, the undersigned, United States commissioner for said 
district, at office, at Memphis, Tennessee, personally appeared Au- 
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gustine Ralph McDonald, the memorialist above named, with whom 
I am personally acquainted, and subscribed the foregoing memorial 
and affidavit in my presence, and was sworn by me to the truth 


thereof, as stated in said affidavit. ; 
Witness my hand and seal, at Memphis aforesaid, this 25th day of 


November, A. D. 1871. 
JAMES O. PIERCE, 
[SEAL. ] U. 8. Com’r, District West Tennessee. 


Endorsed: PI’ff’s Ex. B, March 12th, 1887, J. A.S.,ex’r. Phelps 
v. Elliott. U.S. circuit court. Filed Jan. 30,1888. Timothy Grif- 


fith, clerk. 


1108 Exuisit C. 
No. 40. 


UnitTep STATES OF AMERICA, 
DEPARTMENT OF STATE. 


To all to whom these presents shall come, Greeting : 

I certify that the document hereto annexed isa true copy from 
the files of this department. 

In testimony whereof I, Thomas I’. Bayard, Secretary of State of 
the United States, have hereunto subscribed my name and ‘caused 
the seal of the Department of State to be affixed. 

Done at the city of Washington this 27th day of March, 
[sean.] A. D. 1885, and of the Independence of the United States 
of America the one hundred and ninth. 


T. F. BAYARD. 


1109 Office of the Mixed Commission on American and British 
Claims under the treaty May 8, 1871. 


Newport, Roope Istanp, September 25, 1873. 


AuausTINE R. McDonaLp 
vs. Nos. 42 and 334. 
UnItrep STATES. f 


_ We award the sum of one hundred and ninety-seven thousand 
one hundred and ninety dollars, to be paid in gold by the Govern- 
ment of the United States to the government of Her Britannic 
Majesty in respect of the above claim. 
L. CORTI, 
RUSSELL GURNEY, 
Commissioners. 


Endorsed: PI’ff’s Ex.C. March 12th, 1887, J. A. S., ex’r. Phelps 
v. — U.S. circuit court. Filed Jan. 30, 1888. Timothy Grif- 
fith, clerk. 
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™° TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
No. 254. 


THOMAS J. PHELPS, ASSIGNEE, APPELLANT, 
Vs. 


A. R. McDONALD AND WILLIAM WHITE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 
COLU MBIA. 


_ - — RR em ER 


FILED OCTOBER 16, 1876. 


(Pp. 1111 & 1112, being index to this record, is omitted here. See 
general index.) 
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1113 Original bill —Filed Sep. 8, 1874. 


In the supreme court of the District of Columbia. 


Docket 14. 


30N PHELPS, COMPLAINANT , 
THOMAS JEFFERSON PHELPS, COMPLAINA _ equity. 3910. 
AvucustInE R. McDonacp. 


The complainant shows to the court: 

1. That he is a resident of Covington, Kentucky, and brings this 
bill in his character of assignee in bankruptcy of the defendant, 
Augustine R. McDonald, under an appointment from the southern 
district court of the State of Ohio, as hereinafter set forth. 

2. That the defendant was at one time a resident of the southern 
district of Ohio, but, as this complainant is informed and believes, 
no longer resides there; nor does this complainant know where he 
resides, but is informed and believes that he has been seen in differ- 
ent parts of the country, and for some time in Washington City, 
where he was prosecuting the claim hereinafter mentioned. 

And the complainant brings this suit in this jurisdiction because 
he seeks to reach a fund claimed by the defendant which is in the 
District of Columbia, where the said defendant must necessarilv be 
in person, or by attorney, to show his right to the same. 

3. That in the district court of the United States for the southern 
district of Ohio, on or about the 19th day of December, 1868, the 
defendant, Augustine R. McDonald, filed his petition in bankruptey, 
stating that he was unable to pay his debts, offering to surrender all 
his estate and effects for the benefit of his creditors, and praying to 
be adjudged a bankrupt, and to have a discharge from all his debts, 
and such proceedings were thereupon had that on the 5th day of 
January, 1869, the said court appointed this complainant assignee 
in bankruptcy of the said defendant, and on the 12th day of Feb- 
ruary, 1869, the said assignee, in conformity with the act of Con- 
gress, received from the register in bankruptcy an assignment of all 
the estate, real and personal, of the said bankrupt, including all the 
pape of whatever kind of which be was possessed or in which 
’e was interested or entitled to have on the 19th dav of December, 
1868, with all his deeds, books, and papers relating thereto, and on 
the 17th day of March, 1869, a final certificate of discharge was 
issued to him, the said McDonald; all of which will more fully 
and at large appear by reference to the record of said cause here- 
with filed and made a part of this bill, marked Exhibit No. 1. 

4. That at the time of filing the said petition and of making the 
said assignment, the said McDonald had a just and valid claim 
against the United States, as will hereinafter be more particularly 
stated, growing out. of transactions between him and the Govern- 
ment of the United States, and of injuries done to his property by 
the authorities of the United States in the course of said transac- 
tions, between the 13th day of April, 1861, and the 9th day of April, 
1865, and the said McDonald was and is a British subject, and diplo- 
matic negotiations having for a long time been pending between the 
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Government of the United States and Great Britain, for the settle- 
ment of the claims of their respective citizens and subjects against 
the two governments respectively, a treaty was on the 8th day of May, 
1871, concluded between the Governments of the United States and 
Great Britain, by which provision was made for the appointment of 

a commission to examine and adjudicate all claims by the 
1114 subjects and citizens of either power against the government 

of the other, with certain limitations, which commission was 
duly organized, and proceeded to hear and determine such claims, 
and the said McDonald prosecuted his said claim, and the said com- 
mission made an award in the words following, to wit: 


[Office of the Mixed Commission on British and American Claims under the treaty 
of May 8th, 1871.) 


Newport, RHope Istanp, 
Seplember 25th, 1873. 
AvuGusTINE R. McDona.Lp 
v8. No. 42 & 334. 
THe UnitTep STratTEs. 


We award the sum of one hundred and ninety-seven thousand 
one hundred and ninety dollars, to be paid in gold by the Govern- 
ment of the United States to the Government of her Britannic 
Majesty in respect of the above claim. 

(Signed) L. CORTI, 
RUSSELL GURNEY, 
Commissioners. 


And this complainant is informed, and believes it to be true, and 
charges the fact to be, and under and in pursuance of said award, 
the said sum of $197,190.00 will be paid from the Treasury of the 
United States, through some agent of Her Britannic Majesty’s Gov- 
ernment in the city of Washington, in the District of Columbia, on 
or immediately after the 26th day of September next, to the said 
McDonald, and by him will be received to his own use unless pre- 
vented by the interposition of this honorable court. 

5. And this complainant further shows that the claim of the said 
defendant, McDonald, as stated in his memorial and argument ad- 
dressed to the said commission, a copy of which will be hereto an- 
nexed and marked Exhibit No. 2, No. 3, was of the following char- 
acter, to wit: 

The said MeDonald in the year 1864, having received the promise 
of protection and necessary permits from the Treasury Department 
of the United States authorizing him to purchase cotton in the in- 
surrectionary States, and an autograph letter from the President of 
the United States to the officers of the Army and Navy, directing 
them to assist the claimant as opportunity offered in getting out 
such cotton as he might purchase, proceeded to purchase large quan- 
tities of cotton in the States of Louisiana and Arkansas, then in in- 


surrection against the Government of the United States, but before 


he could remove the same to market the Congress of the United 
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States, by law, prohibited the transfer of cotton from within the 
Confederate lines, and the cotton of the claimant being found 
within the Confederate lines was burned by troops of the United 
States. 

6. That the said McDonald in his petition in bankruptcy in de- 
scribing the said claim among his assets, as by law he was required 
to do, described the same in the following words, as will appear by 
reference to schedule B, 3, in the record hereinbefore exhibited and 
marked Exh. No. 1, viz: “Claim against General Osborne of the 
United States Army and others, for burning, in January and Feb- 

ruary, 1865, from 1,000 to 2,000 bales of my cotton in Ar- 
1115 kansas and Louisiana,” and described in no other way, and 

in no other place, any claim against any person, officer, or 
government for the destruction of cotton, except that in the dupli- 
cate schedule filed in the office of the register in bankruptcy of said 
court the quantity of cotton is stated at 7,000 or 8,000 bales. 

7. That on or about the 27th day of March, 1869, and again on 
the 13th day of September, 1869, this complainant as assignee afore- 
said applied by petition for the said district court for an order to 
sell certain accounts, notes, judgments, &c., of the bankrupt, and 
having obtained the said order, sold the same and reported the same 
to the court on the 27th day of September, 1869. Copies of the pe- 
tition, order, and report of sale are hereto annexed, marked Exhibit 

, from which it appears that the complainant as assignee 
sold the uncollected accounts belonging to the estate of the said A. 
R. McDonald to W’m White for the sum of twenty dollars; and 
this complainant is informed and believes that the said Augus- 
tine R. McDonald alleges that the said claim against the United 
States was included in the said sale, and was purchased by the said 
White, who afterwards assigned the claim to the said McDonald, and 
thus that he holds the same free from any right or claim in and to 
the same of this complainant. | 

8. But this complainant submits to the court that any pretension 
that the said defendant holds the claim otherwise or by any other 
title than that of the first inception is wholly untenable : 

First. Because by the rules of the said mixed commission, a copy 
of which is hereto annexed : it is provided 
that in presenting the memorial by the claimant, “If any transfer 


-of the claim or any part thereof has occurred, the nature and mode 


of such transfer must be stated”; and the said claimant, the defend- 
ant, Augustine R. McDonald, bas not in his memorial stated any 
transfer, and by implication denies any change of title. 

Second. Because in his said schedule he has given no sufficient de- 
scription of the said claim, for he describes noclaim against the United 
States, but only a claim against certain officers of the United States, 
thus, by implication, denying the liability of the United States for 
their act, and this implication is the stronger, because, in a subse- 
quent part of the schedule, he inserts “a claim against the United 
States for stealing 1,323 bales of my cotton in 1865,” and the real 
claim against the United States, not being described in the sched- 
ules, was not included in the order of sale, and not sold. 
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Third. That in the said description of a claim for the burning of 
his cotton, he has not stated particulars which were essential to give 
it anv validity whatever, for this complainant is advised that neither 
the United States nor their officers were liable for the destruction of 
cotton found in the enemy’s country, to whomsoever belonging, but 
the liability in this case arose solely from the encouragement and 
enducements held out to the claimant by tine President and Treasury 
Department, and the violation of the promises of protection made 
to him by them; and that the award in this case was made upon 
the special facts set forth in the memorial and evidence, viz, the 
claimant had from the government permission to buy cotton, prom- 
ises of protection for it, and an order from the President in person 
directing the officers of the Army and Navy to aid the claimant in 
getting his cotton out from the so-called confederacy ; in fact, that 
thus he was induced to buy the cotton which was afterwards de- 
stroyed by their officers, nothing of all of which appears in the 
schedule or otherwise in the case. 

9. And this complainant further shows to the court that, as 
1116 will be seen by reference to the record in bankruptcy here- 
withbefore exhibited, the said defendant, McDonald, reported 
to the court his individual known debts to the amount of $177,380, 
besides other amounts not ascertained, while upon the schedule of 
his assets, filed in the office of the register in bankruptcy of the said 
district court, ten items of his assets, including the claims against 
Gen’l Osborne and the United States, and officers thereof, for burn- 
ing and stealing cotton, are reported “ worthless.” One other claim 
is reported “ doubtful,” and the only other item, amount not stated, 
is reported hypothecated to what evidently appears—and to none of 
said items did he affix any estimate of their value—to be more than 
its value. 

And this complainant avers that from none of said assets was a 
single dollar realized, except twenty dollars from the sale herein- 
before mentioned to William White. 

10. And this complainant is informed and believes the fact to be 
that certain of the creditors of the defendant, McDonald, whose 
claims are admitted in his schedule of liabilities to be just, have, 
since the award was made, endeavored to find him, with the view 
of inducing him to provide, out of the said award, for the payment 
of his just debts, but, after diligent search, have failed to find him. 

And this complainant is advised and believes and avers the fact 
to be that under the rules regulating the payment of the awards of 
the said mixed commission, no regard will be paid to any assign- 
ment by any claimant made, unless the same shall specifically pur- 
wort to transfer the award, or some part thereof, and consequently 
- made subsequently thereto, and so the complainant is without 
power, under the assignment in bankruptcy hereinbefore mentioned, 
to collect the proceeds of said claim, and is without remedy in the 
premises and unable to possess himself or the assets of the said bank - 
rupt without the aid of this court. 

And this complainant believes and charges the fact to be that the 
said defendant intends and will, unless prevented by the interposi- 

69—1588 


546 THOMAS J. PHELPS, ASSIGNEE, VS. 


tion of this honorable court, collect, by himself, his agents, or attor- 
neys, the said fund, and apply the same to his own use, and thus 
defeat the just rights of his creditors and of this complainant i in the 


premises. 
All of which is contrary to equity and good conscience. 


Prayer. 


e the complainant prays: 

That the writ of subpeena of the United States may issue, com- 
ne a the said defendant to appear in this court and to answer 
this bill without oath, complainant hereby waiving an answer under 
oath, and to abide and perform such decree as the court may make 
in the premises. 

2. That the writ of injunction be forthwith issued to restrain the 
defendant from collecting or receiving the amount of said claim or 
award, or any part thereof, until the further order of this court. 

3. That the said defendant be decreed tv have obtained the said 
award subject to and in trust for the payment of his just debts con- 
tained in his schedules filed in the district court of the United States, 
as hereinbefore stated, and subject to the rights of this complainant 
as ussignee in bankruptcy of his estate and effects. 

4. That the said defendant be decreed to execute such further 
deeds as will, under the rules governing the payment of the awards 

made by the said mixed commission, enable this complainant, 
1117 in his character of assignee in bankruptcy, to collect the 
amount of the said award. 

. That the court will grant sach other and further relief as the 
nati of the case may require, and as the court may deem just. 

. The defendant to the bill is Augustine R. McDonald. 


THOMAS JEFFERSON PHELPS. 


I do solemnly swear that I have read the bill by me subscribed, 
and know the contents thereof and that the facts therein stated of 
my personal knowledge are true, and that the facts therein stated on 
information and belief I believe to be true. 


THOMAS JEFFERSON PHELPS. 


Sworn to and subscribed before me this 25th day of August, A. D. 
1874, at Cincinnati, in the State of Ohio. 
[SEAL. | SAM’L 8S. CARPENTER, 
United States Commissioner in & for the Southern District of Ohio, 
appointed by the Circuit Court in & for the 6th Judicial Circuit. 
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Subpena. 


In the supreme court of the District of Columbia, September 8, 1874. 


Tuomas J. PHELPS, COMPLAINANT, 


against . No.3910. Equity docket 14. 
AvuGusTINE R. McDONALD, DEFENDANT. 


The President of the United States to Augustine R. McDonald, de- 
fendant: 


You are hereby commanded to appear in this court at its first 
special term, occurring twenty days after service of this subpoena, 
and answer the exigency of the bill under pain of attachment, and 
such other process of contempt as the court shall award. 

Witness: D. K. Cartter, chief justice. 

[SEAL. ] R. J. MEIGS, 

Clerk, &c. 


Restraining order. 


An original bill, praying an injunction to restrain the defendant 
from receiving or collecting the amount of claim mentioned in said 
bill, is this day filed. 

Hearing is fixed for the 24 September, 1874, at 12 o’clock m. 

Until further order you are hereby restrained as prayed. 


By order of the court. 
D. C. HUMPHREYS, 


Justice, &e. 
Attest: 
R. J. MEIGS, 
Clerk, &c., 
By L. P. WILLIAMS, 
Ass’t Clerk, &e. 
1118 Marshal’s return. 


Octo. 147TH, ’74. 


A. SHARP, Marshal. 
Octo. 277TH, ’74. 


A. SHARP, Marshal. 


Exhibit No. 1.—Filed Sep. 8, 1872. 
Petition by debtor. 


Not to be found. 


Serv’d. 


To the Hon. H. H. Leavitt, judge of the district court of the United 
States, for the southern district of Ohio: 


The petition of Augustine Ralph McDonald, of the city of Cincin- 
nati, in the county of Hamilton, and State of Ohio, and district afore- 
said, respectfully represents: 
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That he was a member of the copartnership of S. P. C. Clarke & 
Co., at Memphis, Tenn., dissolved in 1860; that be and Clarke com- 
posed said firm, that said Clarke has already been declared a bank- 
rupt; that your petitioner has resided in Cincinnati for eighteen 
months next immediately preceding the filing of this petition within 
said judicial district; that he owes debts exceeding the amount of 
three hundred dollars, and is unable to pay all of the same in full ; 
that be is willing tosurrender all his estates and effects for the ben- 
efit of his creditors, and desires to obtain the benefit of the act enti- 
tled “An act to establish a uniform system of bankruptey through- 
out the United States,” approved March 2, 1867. 

That the schedule hereto annexed marked A, and verified by your 
petitioner’s oath, contains a full and true statement of all his debts, 
and (as far as it is possible to ascertain) the names and places of resi- 
dence of his creditors, and such further statements concerning said 
debts as are required by the provisions of said act. 

That the schedule hereto annexed marked B and verified by your 
petitioner’s oath, contains an accurate inventory of ali his estate, 
both real and personal, assignable under the provisions of said act. 

That said schedules contained a full and true statement of the liabil- 
ities and assets of the said late copartnership of S. P. C. Clarke «& 
Co. as far as it is possible to ascertain, separately stated, from his own 
liabilities and assets. 

Wherefore your petitioner prays that he nay be adjudged by the 
court to be a bankrupt within the purview of said act, and that he 
may be decreed to have a certificate of discharge from all his debts 
provable under the same. 

AUGUSTINE RALPH McDONALD. 

JORDAN & JORDAN, 


Attorneys for Petitioner. 


Oath. 


Unirep STATES OF AMERICA, 
Southern District of Ohio, ss: 


I, Augustine Ralph McDonald, the petitioning debtor mentioned 
and described in the foregoing petition, do hereby make sol- 

1119 emn oath that the statements contained therein are true ac- 
cording to the best of my knowledge, information, and belief. 


| AUGUSTINE RALPH McDONALD. : 


Subseribed and sworn to before me this 19th day of December, 
A. D. 1868. 


F. BALL, Register. 
Petition by debtor.—Schedule A (1). 


Statement of all creditors who are to be paid in full, or to whom priority 
ws secured according to the provisions of the 28th section of said act. 


_ OFS. P.C. Clark & Co.: Nothing in this schedule known to peti- 
tioner. 
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Of Augustine Ralph McDonald: Nothing in this schedule known 
to petitioner. 


AUGUSTINE RALPH McDONALD. 


Petitioner. 


Petition by debtor.—Schedule A (2). 


None as against S. P. C. Clarke & Co. 
None as against Augustine Ralph MeDonald; see schedule A 3. 


Petition of debtor. 


Creditors whose claims are unsecured. 


Creditors holding securities. 


AUGUSTINE RALPH McDONALD, 


Petitioner. 


Schedule A (3). 


Linthilities of S. P. C. Clarke & Co., of which Augustine R. Me Donald was a partner. 


oy 


Reference of 
ledger 
voucher. 


| 


liz 


/ Blelock & Co 


| Dawson 
| A. 'T. Shapleigh & Co........ ...... 


od. rey & . 
| FE. A. & J. BR. Pivkey.........cccce- 


— - - 


— a 


Name, residences, and oc- 


cupations of creditors. 


Burley & Fagey 


S. Mansfield & Co.. 


Eastland & Stanley ........ 


Cc. H. Ebberts & Co 


en reeeee 


eeeeee 


G, Be. BbeOG B Giecccansets- canes 


A. P. Burdell & Co. : 


| Cha’s Mengel & Co........... 
W.S. Hatchell .........c0000-.. 


John H. Mitehell 


eeeeeee 


eee eee 


Thomas Demmons 


Mayer. Landaure & Pollock ... 


R. Calvin 


| Chrystal & CO, ...ccccce cscs cocesces 
4X ~~ Peeper 
W.#H. Kennedy .............. 


W'm Spear & CO. .cccce ccccee scene 


Field, Sandford & Wells 


| Saunders Kro's & Co........ 
| Capt. Holmes 


oeeeeee 


Where and when con- 


tracted. 


Pees eee 


COO CREE ERO R Oe 


POR Cee Pee 


COREE ORE Oe 


eeeree 


Cc. F. Chamberlain & Co... 


Dennison & MeNear.........ccs 


Denneson & McNear....... 


North, Murphy & Mason.......... 
Henry Wade & Co.......... 
| Rozenheim & Lewis «2... ..+s« 


EEE E Oe CR ROH ee 


I Sa 


Md aoemanhi 
- 


Amount. 


131 99 
123 80 
1,336 18 
43 51 
572 63 


34 00 
1,611 92 


20 0 
1,153 78 


51 13 
9 
548 47 


S otliesstiliinaentinensmenemetitiiene cal ne a 


Nature and considera- 
tion of the debts. 


Drugs. 

Crockery, assigned to 
W'm White & Co. 

M'd'se. 

Liquors, note of A. R. 

¢ Donald. 

M'd'se. 

Groceries, in note of A. 
R. MeDonald. 

M'd se. a o 


Judg’t for $1,500 in July, 
i868, in municipal 
court, Memphis. 

M'd’se. 

Work. 

Assigned to F. Prescott 
& Co, Memphis. 
M'd'se. 

Hats & caps. 

M'd'se. 

Tobacco (acceptance of 


S. P. ©. Clarke & Co.). 
Crockery. 
M'd'se. 


Stationary. 


| Hardware. 
| Notions. 


Part open ac. and part 
millinery, a'cept. of 
Ciarke & ©o. 

Note assigned to W'm 
White. Hard ware 
drafts of A. R. MeDon- 
ald. Acceptance of 8. 

P. U. Clarke & Co. 
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-_ a oe a ee eee 


Ss |! | 
3% | 
S o= Name, residences, and oc- Where and when con- | Amount Nature and considera- 
cae cupations ofcreditors. | tracted. | 7 tion of the debts. 
+ F- 
ce ; 
Jones, Brown & Co Memphis. .........ce0see0e 4,166 66 Believe these notes were 
| cancelled by return of 
leases, 
Col. Thomas Stevens Memphis | 150 00 Military rmi 
‘ol. Brovcnnesecss I Vv permit. 
Nepkon & REA art... eee. “a snnnaccnceseuncconae! 1,200 00 -M’d'se. 
A. Po Casey B Gor ceccsssssccccce cota Ds puantntipeotntienatie | 383 25 Jndgt in shelby Co., 
Tenn. 
Wear & Hickman ....... 5 ee 1,916 32 Acceptance assigned to 
White & Co.: assig’t 
disputed. 
I. innupeciinnss anid ee 210 62 Work. 
W . BE. SIT ORI. cnccnmnnmccstnntanins Ot  _ eeeeeoees cocecse 337 62 Military permit. 
J. r. Barnaby sonnet Memphis.............. ‘ieiend 221 19 Military permit. 
4 1 —- : roccceseess cooceese 346 13 Book-keeperac. not due 
Ss eee Or epee eese-soeeeceeses 20 40 
it) tls SIND cncuupsmetnnnssnnaannnn ” 33.14 Clerk. 
i TL ED cccunceteuetsennimememmenns a 2 00 
Pe Ts WP cnccce. ccoccece a rr re 315 48 
Jones, MeKenzie & Co........... — 167 «5 M’'d’se 
Bartlett, Gold & Heath........... — 14 00 Do. 
tg en CD xe 14,158 35 Dry goods, judgt in 
Camden, Wash'n Co., 
Ark. 
I ic ttctattiainneii - 1,785 0) Hats & caps. 
Freedman & Howenthal......... en 962 20 Notions, note of 8, P. C. 
Clarke & Co, 
H. O. Pieree & Co — 1,390 90 Hats & caps. 
Henry Bell & SOn ....cccceceeeeee — 11,435 75 Dry goods. 
Rast & Ready...... OO peeves ceeesersncesees 4,930 69 Clothing. 
1). 5. vane saieaininieibani namieiaiall Memphis 181 83) «Liquors. 
S. Happeck........... reencengensnewen — 194 00 M’'d'se. 
Ramsey, (dams & Weaver...... - — perssoocnene : 6 00 
eh) | ee —eeeeeeee 3 00 
John Mitehell & Co ............... a 4 00 
es Gp PEIN -cocncmercenecenecenene ; — 27 68 
ao ™ 55 61 
G. Potter = eaeenannenneen a 1 00 
—- > BR ccness 0-cosnenese 198 OO | =-M'd’se. 
Mariner & Curtis........ eeeetenéons 40 00 
Erick & Lioyd ee 106 65 M'd’se. 
L. Krearner ....... : 15 Millinery. 
Jaspeck Specht oe cesses ; 49 «0 ~=Confectionary. 
my ord tities “3 saisidaeeeeuniie 148 05 ©Boots & shoes. 
Solomon Halley ............ ecccecee eee 24 
Walker Bro’s & Co, ......ccceseeees . 25 40 =~Dry goods. 
FE. Robins & Bradley.......0..-.. “ 4000 
YOUNG & BLO... cecceceereerersessenees S't Louis or Memphis.. 48 05 
8. ©. Foof : MeMPDIS...ceseeeeseseenes 60 75 Painting. 
J. H. Choate & Co. ........ -  naiidinnaiaiianee 119 94 Hardware, note of A. R. 
: Me Donald. 
My pod oa sanbabeddebemenenounenes * ieeiienimaiinn deen 4255 M’d’se. 
‘ > a4 ms r< G eeeee. ee eeeeeee ' 269 19 
_Nipkin & Reakort Palas 16 65 a 
| Taylor, McEwers, Duke & Co.. — emmvavenentete 39 00) «Dry goods 
| Merril, Alder & Co... sill ee 1,037 19 Groceries. 
| 8S. H. Lonensline & Bro.......... - 1,397 07 Dry goods, assessed to 
W'm White & Co, 
| 3 Rocko, a - seeneces oeenes 10 50) =~Confeetionary. 
| Henry PEIINED ccnen' cinonmenecnamense 104 50) =(Clothing, White & Co, 
D. A. January... ll ae * 2900 00 Groceries. 
| Freediander & Bro ...... cece Memphis... ....ce.ccceees 430 13 Boots & shoes. 
eters  ———mee EOC PRED... coccccescoccesece 120 Boots & shoes. 
| Loeb and Selig......... P eecenvoccsonen " MM OO | M'd’se, 
| Memphis & s't PUES OO. ccccesl -esconspecenapencnecenne cocensessees 200 00 Freight bill. 
1121 | Neatherly & Connell ............. Fils: RA cesnsnmerenennenees jeonansonernmaneninns 180 or 1,800, m’d'se, 
John Donovan, Memphis, | 1865 & future................. occccee se soecee ... Dune for costs on various 


clerk of law court. 


cases, am tunknown. 


9 ; > ‘ ; 
A. ae Memphis, clerk ’  pucensenccesen] coesssooesenssscsonss Due for costs in chan- 
chancery court. cery court vs. S. PLC, 
a & Co., am’t un- 
, , nown. 
- , oe 
Patrick Winters, Memphis, | “ = Due for costs on suits 


sh’ff Shelby Co., Tenn. 


against S.P. C. Clark & 
Co., am’t unknown. 


or 


| Reference of 


ledger 
voucher 


i 
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Individual Liabilities of Augustine Ralph Me Donald. 


Name, residences, and oc- Where and when con- Ameunt Nature and considera- 
cupations of creditors. | tracted. - . tion of the debts. 
Gold 
Henry Wynne, Newburn........ Dyer ©o., Tenn., 1862. 1,222 0) | Tobacco.) I 
M’r’s Mary J. LAgint .cccccce coces 1862 449 00 eo -, 
BE. GR BB, Geese escncsncccemes " va 18#2.. 1,025 oo - a< 
lanl E. Parker... e “ 1862... 3 to 6,000 00 “ “+ 
Miss Caroline E. or E. E. - - 1862. 1,623 00 “ _—. 
smith. = FI 
M’r’s Mary E. & Gen’! T. H. - as “ 1,200 00 « -eS.: 
Bell. a #3 
James Tucker : = “ - 1,300 60 . tac 
ae SS en 1,373 00 “ $23 
ae Albert G. Harris, of Cincinnati.. eccseses 800 UO as => 
Harris, Miller & Co. => 
Peter B. or C. Marley ............ Neakly Co., Tenn......... 1,000 00 o le 
| Currency. 
A. P. Burditt & Co Mem phis......cccee ceeceeees 11,000 00 | M'd’se notes. 
Currency. 
a ’. Mengall & Co., St. Louis, May & June, 1865........ ' 2.300 00 “ “ 
" H. Ebbarts & Co. , Memphis. ......do. currency........ 7,00 00 “ notes & judg't. 
E Ackerman & Co. Memphis. —— « about. 1,000 00 o e 
J.C, Forbes, New Orleans ay a do. aa e 600 00 - S 
W'm Elliott, N. York .....0....0006 cee. do. “ as 17,000 00 “ jadg'tin Montreal, 
Canada, 1857. 
E. L. Watson, Jacksonport, ...... do. “ o | 300 00 | Borrowed money. 
Ark. 
W'in B. Rugland & Co., Mem- ...... do. “ > | 314 00 | Note disputed. 
phis 
Rugland Bros. & Co., san 1867, a 80 00 | Boots & shoes. 
T. W. Brown, ee ee i 2,500 00 Legal services, Die- 
Brown, Donney & BPC canl “ 4 250) 00 9 puted. 
T. B. Mie on, = “ 5,000 00 | Disputed claim for law. 
Haines, Heath & Lewis, “ « sesecmeeeeeeeee, UNrendered bill, law 
services, 
Haines, Stockton & Homes..... “  ...... ee eT Do, do. 
Heath, Leewle & FreieRcceccesss,  —cccccocccccesccccccce. cooce| cee: scoveesesecenens Do. do. 
Moenenes & Bett, TE. OesemMBicccs| | asccscesccsccsces- cocccensel -ecenccnccenensessens Do. do. 
Haines, Moise & Co.. ..cccce-..ses ee Do. 0.’ 
W. C. MeDonald, Montreal, , $3,500 in gold note in 
Ca. ~ 1864, for balance due 
: on settiement of part- 
= nership in 1862; also 
os < nine thousand pounds 
4 x) sterling remitted to 
= = Baring Bros., Lon- 
z £ ; ae Eng.; Nugert's 
z o raft on Arckenberg & 
7 = oman New York, 
hd ms about $10,000 gold, and 
3 & my draft on John Bry- 
s - an for $4,000, paid by 
~- 5 C. MeDonala. Auree- 
e & ment made in July 
> e 1865, is hereby { 
© ns owed him pte & about 
: E $51,000 in gold, Since 
fe 2 then he paid for me 
3 © about $15,000 in gold. 
= s Agreementth nmade 
= o. that all payments in 
E 2 currency, at the rate 
2 of awd 6 per cent. 
5 interes 
Wm. White & Co., Cin’ti, 0... 1,020 00 | Rule dated Aug. 11, 1868, 
borrowed money. 
J. J. Diller, Holly Sprin About 1,000 00 | Services an ance on 
Miss. hic draft on 8. P. C. Clark 
& Co., judg’t in Wash- 
neee es Ark., & col- 
ted 9600. 
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-— 
oo, 
eo = i 
So sg. ~ . . N F i i i 
=5< Name, residences, and oc- Whereand whencon- Amount Nature and considera- 
2 eS cupations of creditors. tracted. ‘ tion of the debts. : 
ozo 
foe 
[-- 
& oP ae seen 
Gold, 
1122 «| OP. Rogan, Cin’ti, O....cccccooseces, ADOUE....0.00 s0ccescocccceesees 2,5") 00 Balance on rent of room 


& board, July, 1867. 
Contingent claim for 

law services, am’t un- 

known, and = abhan- 


Judge Henry S. Lee, NOW  .......cccceceeesenercsecereeesseres sneeeeseeneans penenme 
judge law court, Memphis. 


doned. 
Hepburn & Lee, Memphis...... ....-s00 eainnebnneseuseceneneeeneesiuneiitenineseemmenenes i 
S. P. C. Clarke, late of 8. P. C., neene| eeccenencennes venenine Your petitioner, A. R. 


MeDonald, being for- 
merly a member of 
said firm, supposed 
that he wes in no way 
indebted to said Clark 
as his former partner, 
but enters his name 
to avoid any doubt 
arising thereafter. 


Clarke & Co., supposed to 
be in St Louis, Mo, 


Addenda to Individual Liabilities. ) 
ave ' 
| Samuel Downer, J’r, Boston, 1851 to 1857, about...... 1,000 00° Oils, 
Mass. 
Cushing & Clapp, ” ” ” zi 1,000 00 | Note, groceries. 
Elliott & Gregg, " ” i ” 1,500 00 “ m’'d’se. 
Dana, Sonar A (reg, “ “ ona - 1,200) i) = gtoceries, 
W.& F.H. yy ar & Co.” = a Se 2,600 00° Oils, or thinks notes. 
Z. Southard & Co., , - = : Too OO ss 
EK. C. Milliken & Co., - * 0s o 800 00 “ 
Pearce & Bacon, we - - ” 1000) Groceries. 
Adelph Davis, ” a - or 50 00) «Fruits. 
wet Draper & Co . La) “ “es “ce KW) om Fri 1 
Dutton. Richardson & Co., “ 2 . 1,000 00° Dry goods, thinks notes. 
John Preston & Co., . 300 00 Chocolate. 
Little & Osborne, = o “ os h00 00 »=_Leather. 
W'm BK. Spooner & Co, “™ - - - 1,400 00 Do. 
Porter, Loring & Co., és “ s os 70000) Drugs. 
Reede, Wade & Co., "9 = ” ” 1,000 00° Liquors 
Kidder & Co., ” “ “ a "000 OO | Oils. , 
Bishop & ©o., = - - = 500 008 }©=6§Candles. 
sanford & Howland, New as - a 2,000 00 Oils. 


Bedford, Mass. 


AUGUSTINE RALPH McDONALD, Petitioner. 


The judgment obtained by William Elliott in Montreal, Canada, 
in 1857, for about $1,700, was on consideration of the above claims, 
which he alleges were assigned to him. Judgment was obtained 
against me by remissness on my part, but I don’t know whether 
real assignments of above claims had been made to Elliott by the 
above-named parties. The claim of Elliott is included in the 
schedule herein marked A in the margin. 


AUGUSTINE RALPH McDONALD, Petitioner. 
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Schedule A (4). 


Liabilities on notes or bills discounted, which ought to be paid by the 
drawers, makers, or acceptors. 


As to S. P.C. Clark & Co.—W’m Spear & Co., St. Louis. S’t Louis, 
Ap’'l to June, 1865, 651.75, tobacco acceptance of the firm. 
None as to Augustine Ralph McDonald. C. H. Ebberts & Co., 
Memphis. 
1123 For liabilities on notes the same are specifically stated in 
Schedule A 8, as to the firm of A. R. McDonald separately. 
AUGUSTINE RALPH McDONALD, 
Petitioner. 


Schedule A (5). 
Accommodation paper. 


None that petitioner knows of, either as to the firm or himself. 
AUGUSTINE RALPH McDONALD, 
Petitioner. 
Oath to Schedule A. 


UNITED STATES OF AMERICA, 
Southern District of Ohio, ss : 


On this 19th day of December, 1868, before me personally came 
Augustine R. McDonald, the person mentioned in and who sub- 
scribed to the foregoing petition and schedule, marked A, respect- 
ively, and who, being by me first duly sworn, did declare the said 
schedule to be a statement of all his debts, etc., in accordance with 
the act of Congress entitled “An act to establish a uniform system of 
bankruptcy throughout the United States,” approved March 2, 1867. 

AUGUSTINE RALPH McDONALD. 

Attest. 

T. BALL, Register. 


Petition by debtor. Schedule B (1). 


Statement of all real and personal estate and effects whatever which are 
now in the possession, enjoyment, or under the control of the petitioner, 
or which are held by any other person in trust for his use, or to the pos- 
session or enjoyment of which he is entitled at the date of filing petition. 


Interest in lands: Estimated value—None of S. P. C. Clarke & 


Co. None of Augustine Ralph McDonald. 
AUGUSTINE RALPH McDONALD, 
Petitioner. 


Schedule B (2). 
Personal property. 


(INstructions.—Enter the personal property of the petitioner in 
the following order: 1. Cash on hand; 2. Bills of exchange, prom- 
70—1588 


. ° 
LT. — “ 
wii rh a” 
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issory notes, or securities of any description (each to be set out sepa- 
rately); 3. Vulue of stock in trade, nature and location of business ; 
4. Household goods and furniture, household stores, wearing ap- 
parel, and ornaments of the person; 5. Books, prints, and pictures ; 
6. Horses, cows, sheep, and other animals; 7. Carriages and other 
vehicles; 8. Farming stock and implements of husbandry ; 9. Ship- 
ping and shares in vessels; 10. Machinery, fixtures, and apparatus 
used in business, with the place where each is situated ; 11. Goods 
or personal property of any other description, with the place where 
each is situated.) 


1124 1. None. 
2. None. 

3. None. 

4. One suit gray clothes, pants & coat; do. of blue pants, vest, & 
coat; one brown coat, overcoat, & waistcoat; three p’r drawers; three 
p’r undershirts; 7 shirts, cotton and woolen; 5 p’r socks; 4 hand- 
kerchiefs; 1 p’r suspenders; 1 p’r boots; 1 black hat; p’r gloves; 1 
comb; two brushes; neck-ties; carpet bag and trunk. 

5. None. 

6. None. 

7. None. 

8. None. 

eo 


ie 


AUGUSTINE RALPH McDONALD, 
Petitioner. 


Schedule B. 


Choses in action. 


(INstrucTIoNs.—Enter the items in the following order: 1. Debts 
due petitioner on open account; 2. Stocks in incorporated compa- 
nies, and interest in joint-stock companies; 3. Policies of insurance; 
4. Unliquidated claims of every nature, with their estimated value.) 


Assets of S. P. C. Clark & Co., of which Augustine Ralph McDonald 
° 3 was a partner. 


Description. Value. 
No. 1. M’r’s Sallie E. Bishop._-.---.___- sasimencinise ssid 123 00 
a SE eee ee ne are ee 26 17 
a at OTT cic chnie beetles tia tte in nin 11 65 
ig TE RE ORE PRT EE 103 50 
EI ciniesiticiienciguiinsininerinitainianitidpeunapanini vations 22 66 
RSET Ne aR a CEN 25 07 
RRA eS AN ae ae 51. 28 
sn nga paca Hee he cag EOL, 
UD IIIB io sctetnescicettnes-civnies tosinnniied hd tae 193 06 


Se De ictuiivencoseceruiininiy aiiciasiniahlntiieaianianidaiiaks cone 9 50 
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Description. Value. 
We I aici ecinnictnineemntetindinaene 51 50 
ee EE een Ne) 180 66 
Be OO Sty cenckip engin anamnemiaiiieds 9 10 
SOMO GE vices ies nienineererdttrnatenene eatin 5 95 
Oe ic CI i cities emetic: tiie eae 3 40 
BR, Wh. Be al cetinsintieeeliieicibiiiaet ta caine tele nae 102 73 
Earickson, Riggs & Co.....--.......... --.... 7 70 
OCR Ae, Se cicsomiercsnin genuine 5 00 
Be I sanciercs nist mntiaininneaiainpaanea 3 00 
gg LAE a eee eee TSS 5: 23 15 
Sis’ a PI nicer iiaiadentaies matiantiietreesenise ieee 20 75 
Common-law court...........2.----..---.--. 3 05 
Gn SI adit nictinttitcitginmnninitinn 43 19 
Fe PO Weicncnemnncnccccensnssasnitin 3 63 
DP Ca ctssnnttimmocnnnsase cndmiitihie 20 03 
11S MO, Be tence occncencccnesnenentil 29 00 
| A AE eee ee 9 05 
kT STE Ee ETS PFI 5 50 
ee I i icninciitiiailintinnemmantininimmniiiiiats 6 71 
Ne Fe ita bitin dimen tcinaniniedl 15 00 
Henry Jones (colored)-...-...-.--. -...-...-- 2 73 


The funds in hands of law court, Memphis, attached by various 
creditors, and deposited without security in the Gayon Savings Bank 
(failed). This fund will go to Eastland: & Stanley, J. H. Louen- 
shine & Co., Near & Hickman, and Dennison & McNear, but who 
have sold their claim to W’m White & Co., interest for two years 


with only rev: 
AUGUSTINE RALPH McDONALD, 
Petitioner. 


Fund in chancery court in Memphis, attached by Henry Bell & 
Co., and other creditors. The attachment of Bell can be defeated and — 
this will secure amount for other creditors, 4,200. 

Amount due by H.C. More at the La Grange store and not ac- 
counted for (worthless), 2,000. 

Indefinite amount due by H. E. Goodet, worthless. 

Amount attached by H. E. Goodett & T. D. Tully, in chancery 
court, Memphis, about $200 to $300—300. 

Individual assets of Augustine Ralph McDonald : 

Claim against J. M. Brooks and others, assigned J. M. Hill in trust to 
to pay creditors in July, 1875, preferring W. C. McDonald for $51,000 
in gold, and then my individual debts; and if any balance, is to be 
paid to such of the claims against S. P. C. Clark as were legal debts 
against myself. 

Claim nominally for $2,700.00; parties broken and worthless. The 
judgment of of the 5th dist. court of Louisiana against Elliott & 
Johnson was rendered for $20,000. They are execution proof and 
declare they will pay nothing.—Worthless. 
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Judgment of law court, Memphis vs. J. H. Saunders, of Arkansas, 
for debt, $63,000. Saunders worthless & execution proof— Worthless. 

Claim vs. J. Frank Hicks for receiving several hundred bales of 
my cotton in 1865, that was stolen. Execution proof, and claim use- 
less, as witness to prove receipt is dead.—Worthless. . 

Claim against officers of Confederate bureau, and G. M. Gill & 
others, for stealing and receiving several lundred bales of my cotton 
in 1865. Claim valueless, assigned to A. P. Burdett for ac’t of cred- 
itors.— Worthless. 

Claim against General Osborne, of U. S. Army, and others, for 
burning, in January or February, 1865, from 1,000 to 2,000 bales of 
my cotton in Arkansas and Louisiana. 

Claim against United States or officers thereof for stealing 1,323 
bales of my cotton in 1865. 

Claim against the United States Government for expenditures of 
over $100,000 in saving cotton in States of Arkansas and Louisiana, 
& also military salvage earned in saving same.—Doubtful. 

Claim against William Whist, Rockport, Missouri, for about 
$6,000.—W orthless, worthless. 

Claim against one Frazemouth, of Edras, Calloway & Co., Mo., for 
about $5,000.— Worthless. 

Claim against W’m B. Ragland & Co., and Ragland Bro’s & Co., 

for services, about $2,000.—Bankrupts. 
1126 T. B. Macon recently commenced suit against me for his 

fictitious bill of $5,000 and attached check of Edmunds, Petti- 
grew & Co., to my order, as agent of W.C. McDonald. Check was 
remitted to W. C. McDonald, endorsed to his order before a suit was 
commenced. It was accepted by the bank; marked good by De Soto 
Bank, Memphis. It was the property of W.C. McDonald. Mecon, 
in like manner, attached $112, balance of account due W.C. McDon- 
ald by Clark, Ely & Co., Memphis. Procured injunction in chancery 
court in both instances, supposing payments of said am’ts; said 
matters were so attached on suspicion that they were my property.— 
Not my property. 

In a case by Bast & Pollock-and Bast & Ready vs. S. P. C. Clarke 
& Co., commenced in 1865, in the chancery court, Memphis, pro- 
ceeds of 115 bales of cotton, the property of W. C- McDonald, in 
hands of L. H. Terry, were attached on suspicion that they were my 
property.—Not my property. 

Half interest in 187 bales of cotton sold by McChesney to myself.— 
Worthless, worthless. 

Debt of S. P. C. Clarke to the firm of S. P. C. Clarke & Co, by 
account & otherwise, am’t not known.— Worthless. 

One suit of gray clothes—pants & coat. 

do. of blue “ pants, vest, & coat. 
One brown coat, overcoat, & waistcoat. 
Three pair drawers. 
do. undershirts. 
7 shirts, cotton & woolen, 
5 p'r socks. 
4 handkerchiefs, 


os ia 
le AL 


os 
ea 
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1 p’r suspenders. 
1 p’r boots. 
1 black hat. 
pr gloves. 
1 comb, two brushes. 
Neck-ties, carpet-bag, & trunk. 
, AUGUSTINE RALPH McDONALD. 


Petition of debtor. Schedule B (4). 


Property in reversion, remainder of expectancy, including property held 
in trust for the petitioner, or subject to any power or right to dispose of 
or to charge. 


Instructions, &c. 


S. P. C. Clarke & Co.—None. 
Augustine Ralph McDonald.—None. 
AUGUSTINE RALPH McDONALD, 
Petitioner. 


Oath to Schedule B. 


UNITED STATES OF AMERICA, 
Southern District of Ohio, 3s : 


On this 19th day of December, 1868, before me personally came 

Augustine Ralph McDonald, the person mentioned in, and who sub- 

scribed to the foregoing petition and schedule marked B, 

1127 respectively, and who, being by me first duly sworn, did de- 

clare the said schedule to be a statement of all his estate, both 

real and personal, in accordance with the act of Congress entitled 

“An act to establish a uniform system of bankruptcy throughout the 
United States,” approved March 2, 1867. 

AUGUSTINE RALPH McDONALD. 


Attest: 
F. BALL, Register. 


Petition of debtor. Schedule B (6). 


The following is a true list of all books, papers, deeds, and writings 
relating to my trade, business, dealings, estate, and effects, or any 
part thereof, which at the date of this petition are in my possession 
or under my custody and control, or which are in the possession or 
custody of any person in trust for me, or for my use, benefit, or ad- 
vantage; and also of all others which have been heretofore at any 
time in my possession or under my custody or control, and which 
are now held by the parties whose names are hereinafter set forth, 
with the reason for their custody of the same: 

Books of account of 8. P. C. Clarke & Co., consisting of ledger, day- 
book, cash-book, blotter, sales-book, &c., in hands of Heath, Lewis 
& Fraser, attorneys, Memphis, Tennessee, left with said persons as 
attorneys for S. P. C. Clarke & Co. 
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Nothing in this schedule belonging to A. R. McDonald other than 


papers filed in the various suits in court. 
AUGUSTINE RALPH McDONALD, 
Petitioner. 


Adjudication of bankruptcy upon debtor’s petition. 


In the district court of the United States for the southern district 
of Ohio. 


In the matter of Augustine Ralph McDonald, by whom a petition 
for adjudication of bankruptcy was filed on the 19th day of 
December, A. D. 1868. In bankruptcy. 

At a court of bankruptcy held in said district on the 19th day of 
December, A. D. 1868, before Flamen Ball, one of the registers of 
said court in bankruptey: 

I, the undersigned, a register of said court in bankruptcy, upon 
good proof before me this day taken, do find that the said Augustine 
Ralph McDonald has become a bankrupt within the true intent and 
meaning of the act of Congress entitled “An act to establish a uni- 
form system of bankruptcy throughout the United States,” approved 
March 2, 1867; and I[ do hereby declare and adjudge him a bank- 


rupt accordingly. 
F. BALL, 
Register in Bankruptcy. 


Abstract of proceedings in bankruptcy case. 


District court of the United States for the southern district of Ohio, 
sct. 


In the matter of Augustine Ralph McDonald, bankrupt. In bank- 
ruptey. No. —, at Cincinnati, in said district, before Flamen 
Ball, register. 

1128 Abstract of proceedings. 


To Joun McLean, Esq’re, Clerk of said Court : 

I hereby certify that the following memoranda of the proceedings 
had before me in the said case are correctly copied from my docket, 
to wit: 


1868. , 
Dee’r 19th.—Ree’d copy peti. & schedules. 
. Ree’d surrender of bankrupt & application for Ist 
meet. creditors. 
‘e Ree’d order of ref. & blank warrant of clerk. 
9 Decree of adjudication rendered, filed, & copy sent clerk. 


1869. 
Jan’y 15.—Warrant issued to messenger. Ist meet. creditors fixed 


for Feb’y 5, 1869, at 10 a. m. 


F. BALL, 
Register. 
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Abstract of proceedings, &c. 


District court of the United States for the southern district of Ohio, 
sct. 


In the matter of Augustine Ralph McDonald, bankrupt. In bank- 
ruptcy. No, —, at Cincinnati, in said district, before Flamen Ball, 
register. 

Abstract of proceedings. 


To Joun McLean, Esq’re, Clerk of said Court: 


I hereby certify that the following memoranda of the proceedings 
had before me in the said case are correctly copied from my docket, 
to wit: 

1869. 

Jan’y 15.—Certificate of protection issued to bankrupt. 
Feb’y 5.—Warrant returned duly served. 
Ist meet. cred’t’s held; nochoice of assignee; court ap- 
points, on his giving bond with security in $100, 
Thomas J. Phelps. 


« Notification of his appointment, & blank bond sent as- 
signee. 

“ Certified mem. of Ist meet. creditors filed & copy sent 
clerk. 

% Acceptance of assignee filed & approved. 


a Bond of assignee filed & approved. 
F. BALL, Register. 


Certified memorandum of the first meeting of creditors. 


In the district court of the United States for the southern district 
of Ohio. 


In the matter of Augustine Ralph McDonald, a bankrupt. dn bank- 
; ruptcy. 


At a court of bankruptcy held in said district, on the 5th day of 
February, A. D. 1869, before F. Ball, register in bankruptcy. 


1129 SovurHerN District or OHIO, 88: 


MemoranpuM.—This being the day appointed by the court for 
the first meeting of creditors under the said bankruptcy, whereof 
the notice required in that behalf has been duly given, I, the under- 
signed, register of the said court in bankruptcy, sat at the time and 
place above mentioned, pursuant to such notice, to take the proofs of 
debts, and for the choice of assignee under the said bankruptcy ; 
and I do hereby certify that the greater part in number and in value 
of the creditors who have proved their debts were present or 
duly represented and made no choice of assignee. I therefore ap- 
point, on his giving bond with security in $1,000, Thomas Jefferson 
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Phelps, of Cincinnati, in the county of Hamilton, and State of Ohio, 
as the assignee of the said bankrupt’s estate. 
F. BALL, 


Register in Bankruptcy. 


Assignment of the bankrupt’s effects. 


In the district court of the United States for the southern district 
of Ohio. 


In the matter of Augustus Ralph McDonald, bankrupt. In 
: bankruptcy. 


SouTHERN District oF OHIO, 88: 


Know all men by these presents, that Thomas Jefferson Phelps, of 
the city of Cincinnati, in the county of Hamilton, and State of Ohio, 
in said district, has been duly appointed assignee of Augustine Ralph 
McDonald in said matter. 

Know, therefore, I, Flamen Ball, register in bankruptcy, by virtue 
of the authority vested in me by the 14th section of an act of Con- 
gress entitled “ An act to establish a uniform system of bankruptcy 
throughout the United States,” approved March 2, 1867, do hereby 
convey and assign to the said Thomas Jefferson Phelps, assignee as 
aforesaid, all the estate, real and personal, of the said Augustine 
Ralph McDonald, bankrupt aforesaid, including all the property of 
whatever kind of which he is possessed, or in which he was inter- 
ested or entitled to have on the 19th day of December, A. D. 1868, 
with all his deeds, books, and papers, relating thereto, excepting 
such property as isexempted from the operation of this assignment 
by the provisions of said fourteenth section of said act. 

To have and to hold all the foregoing premises of the said Augus- 
tine Ralph McDonald to the said Thomas Jefferson Phelps and his 
heirs forever, in trust, nevertheless, for the use and purposes, with 
the powers and subject to the conditions and limitations set forth in 
suid act. | . 

In witness whereof I, the said register, have hereunto set my hand 
this 12th day of February, A. D. 1869. 

F. BALL, Register. 


Abstract of proceedings. 


District court of the United States for the southern district of Ohio, 
sct. 


In the matter of Augustine Ralph McDonaid, bankrupt. In 
bankruptcy, No. —, at Cincinnati, in said district, before Flamen 
Ball, register. 


To Jonn McLean, Clerk of said Court : 


. I hereby certify that the following memoranda of the pro- 
1130 ceedings had before me in the said case are correctly copied 
from my docket; to wit: 


—_— 
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1869, Feb’y 18. Petition for final discharge filed & submitted to 
Hon. H. H. Leavitt for order thereon. 
22. Rec’d order from judge to hold final meetings 
of creditors, March 16, 1869, at 10 a. m. 
“ Order made to that effect & filed. 
“Notices sent “ Commercial ” & “ Chronicle.” 
24. Certificates to clerk of no claims proved. 


Copy filed. 
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F. BALL, Register. 


District court of the United States, southern district of Ohio. 


In the matter of Augustine Ralph McDonald, Bankrupt. In 
bankruptcy. 
To the clerk: 
I, Flamen Ball, the register to whom this cause stands referred, 
do hereby certify that no creditors have proved their claims against 


said bankrupt. 
| F. BALL, Register. 


Certificate for final discharge. 


District court of the United States, squthern district of Ohio. In 
bankruptcy. 


In the matter of Augustine Ralph McDonald, bankrupt. 


Atacourt of bankruptcy held in said district, at the office of 
the register, No. 6 East Third street, Cincinnati, on the 16 day of 
March, 1869, before Flamen Ball, esq., register in bankruptcy, the 
same being the day appointed by the court for the hearing of the 
application of said bankrupt for a final discharge from all debts 
provable under the act entitled “An act to establish a uniform 
system of bankruptey throughout the United States,” approved 
March 2, 1867, and the acts amendatory of said act, and for second 
and third meetings of creditors of said bankrupt, of which the 
notices required in that behalf, in accordance with the special 
order of said court, made the 22 day of February, 1869, have been 
duly given, I, the undersigned, register of said court in bankruptcy, 
sat at the time and place above mentioned, pursuant to such spe- 
cial order and notices, to take further proof of debts, to hear the final 
report of the assignee, and also to receive notices from the creditors 
of said bankrupt of opposition tothe discharge of said bankrupt; 
that no one of the creditors of said bankrupt who have proved 
their debts were present at said meetings; that no other cred- 
itors presented or offered to prove their claims against said bank- 
rupt ; that no assets-of said bankrupt ever came to the bands of said 
assignee; that no opposition to the discharge of said bankrupt has 
been filed before me; that said bankrupt has in all things com- 
plied with and obeyed all orders of the court made during the 
pendency of his application, and that he has conformed to all re- 
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quirements of law on his behalf required to be done by said 
1131 act; and, further, that he is entitled to a full discharge 
from all his debts proveable under said act upon his taking 


the oath required by law. 
FLAMEN BALL, 
Register in Bankruptcy, Southern District of Ohio. 


To Hon. H. H. Leavirr, 
Judge of said Court: 


SOUTFERN District OF OHIO, ss: 


Augustine R. McDonald, on oath, says that he has not done, suf- 
fered, or been party to any act, matter, or thing specified in the 
bankrupt act of March, 1867, as for a ground for withholding bis dis- 
charge, or for invalidating the same if granted. 


AUGUSTINE R. McDONALD. 


Sworn to before me this 17 day of March, A. D. 1869. 
JNO. McLEAN, CVk. 


In the district court of the United States for the southern district of 
Ohio. 


In the matter of Augustine Ralph McDonald, bankrupt. In bank- 
ruptcy. 


SouTHERN District oF OHIO, 88: 


Whereas Augustine Ralph McDonald has been duly adjudged a 
bankrupt, under the act of Congress entitled “An act to establish a 
uniform system of bankruptey throughout the United States,” ap- 
proved March 2, 1867, and appears to have conformed to all the 
requirements of law in that behalf, it is therefore ordered by the 
court that said Augustine Ralph McDonald be forever discharged 
from all debts and claims which by said act are made provable 
against his estate, and which existed on the nineteenth day of De- 
cember, A. D. 1868, on which day the petition for adjudication was 
filed by him; excepting such debts, if any, as are by said act ex- 
cepted from the operation of a discharge in bankruptey. 

Given under my hand and the seal of the said district court, at 
Cincinnati, in said district, this 17th day of March, A. D. 1869. 

H. H. LEAVITT, 
U. S. District Judge. 

Attest: § [SEAL.] JOHN McLEAN, Clerk. 
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Abstract of proceedings. 


District court of the United States for the southern district of Ohio, 
sct. 


In the matter of Augustine Ralph McDonald, a bankrupt. In 
bankruptey, No. , at Cincinnati, in said district, before Flamen 
Ball, register. 


To Joun McLean, Esq’re, 
Clerk of said Court : 


I hereby certify that the following memoranda of the proceedings 
had before me in the said case are correctly copied from my docket, 
to wit: 

1869. 
March 16. Certificate of exempted property filed by assignee. 
1132 “Return of no assets filed by assignee. 
1869. 
March 16th. Application for examination of bankrupt filed b 
assignee. : 
“Order made for examination of bankrupt, re- 
quiring his appearance on March 16th, 1869, 
at 2 p. m. 
“ Examination of bankrupt taken, reduced to writ- 
ing, & filed. 
17th. Certificate for final discharge issued to bankrupt ; 
copy filed. 
“ Papers handed bankrupt to file in court. 
30th. Received & filed claim of Choate & Co., Mem- 
phis, $116.26. 
F. BALL, Register. 


Order of reference to register. 


In the district court of the United States for the southern district of 
Ohio. 


In the matter of Augustine Ralph McDonald, a petitioner for adju- 
dication in bankruptcy of himself. In bankruptcy. 


SouTHERN District OF OHIO, 88: 


Whereas Augustine Ralph McDonald, of the county of Hamilton, 
State of Ohio, and district aforesaid, has, on this 19th day of Decem- 
ber, A. D. 1868, at 3 o’clock p. m., filed in the office of the clerk of 
said courta petition for adjudication in bankruptcy against himself, 
according to the provisions of the act of Congress entitled “An act to 
establish a uniform system of bankruptcy throughout the United 
States,” approved March 2, 1867; it is thereupon ordered the said 
petition be referred to F. Ball, esqr., one of the regisiers in bank- 
ruptcy of this court, to make adjudication thereon, and take such 
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other proceedings therein as are required by said act; and further, 
that the said Augustine Ralph McDonald shall, on or before the 30th 
day of December, at 10 o’clock a. m., file with said register a dupli- 
cate copy of said petition and the schedules thereto annexed, and 
that he attend before said register on said day, and thenceforth as 
said register may direct, to submit to such orders as may be made 
by said register or by this court relating to his said bankruptcy. 
And further, that, until otherwise ordered by the court, the said 
register shall act upon the matters arising in this case at his office 
at Cincinnati, at such times as hall be fixed for that purpose. 
Witness the honorable H. H. Leavitt, judge of the said court, and 


seal thereof, at Cincinnati, in said district, on the 19th day of Decem- 
ber, A. D. 1868. 


[SEAL. | JOHN McLEAN, 
Clerk of District Court for said District. 


Adjudication of bankruptcy upon debtor’s petition. 


In the district court of the United States for the southern district of 
Ohio. 


In the matter of Augustine Ralph McDonald, by whom a petition 
for adjudication of bankruptcy was filed on the 19th day of De- 
cember, A. D. 1869. In bankruptey. 


Ata court of bankruptcy, held in said district on the 19th 
1133 day of December, A. D. 1868, before F. Ball, one of the regis- 
ters of said court in bankruptcy. 

I, the undersigned, a register of said court in bankruptey, upon 
good proof before me this day taken, do find that the said Augus- 
tine Ralph McDonald has become a bankrupt within the true intent 
and meaning of the act of Congress entitled “An act to establish a 
uniform system of bankruptcy throughout the United States,” ap- 
proved March 2, 1867; and I do hereby declare and adjudge him a 
bankrupt accordingly. 

F. BALL, 
Register in Bankruptcy. 


District court of the United States, southern district of Ohio. In 
bankruptey. 


In the matter of Augustine Ralph McDonald, a bankrupt. 


I, Augustine Ralph McDonald, by these presents surrender all my 
property and effects to the above-named court, as required by the 
act of Congress approved March 2, 1867. And I also apply to the 


court for a day to be fixed for the first meeting of my creditors, to 
be held as provided for by said act. 


Dated at Cincinnati this 19th day of Dee’r, 1868. 
AUGUSTINE RALPH McDONALD. 
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Warrant to messenger and return. 


Voluntary bankruptey. 


In the district court of the United States in the southern district of 
Ohio. ° 


In the matter of Augustine Ralph McDonald, by whom a petition 
for adjudication in bankruptey was filed on the 19th day of De- 
cember, ‘A. D. 1868, in said court. In bankruptey. 


SOUTHERN District OF OHIO, 88: 


To the marshal of the southern district of Ohio, greeting: 


Whereas a petition for adjudication of bankruptcy and for relief, 
under the act of Congress entitled “An act to establish a uniform 
system of bankruptcy throughout the United States,” approved 
March 2, 1867, was, on the 19 day of December, 1868, filed by Au- 
gustine Ralph McDonald, of Cincinnati, in said district, upon which 
he hath been found and adjudged a bankrupt, there being no oppos- 
ing party thereto: You are, therefore, hereby directed, as messenger, 
to publish one time in the Cincinnati Daily Commercial (the first 
publication to be made forthwith) the following notices, to wit: 

“This is to give notice that on the 15th day of Jan’ry, A. D. 1869, 
a warrant in bankruptcy was issued against the estate of Augustine 
Ralph McDonald, of Cincinnati, in the county of Hamilton, in the 
State of Ohio, who has been adjudged a bankrupt on his own peti- 
tion; that the payment of any debts and delivery of any property 
belonging to such bankrupt, to him o7 for his use, and the transfer 
of any property by him, are forbidden by law; that a meeting of 

the creditors of the said bankrupt, to prove their debts and 
1134 to choose one or more assignees of his estate, will be held at 

a court of bankruptcy to be holden at the office of the reg- 
ister, No. 6 East 3d st., Cincinnati, before Flamen Ball, esq’re, regis- 
ter, on the 5th day of February, A. D. 1869, at 10 o'clock a. m.” 

And you are further directed to serve written or printed notices 
forthwith by mail or on all creditors upon the schedule filed 
with said bankrupt’s petition, at least ten days before the appointed 
meeting of said court, in the following form, to wit: 


To M’r , of the county of , and State of 
creditor of bankrupt: 


You are hereby notified that a warrant in bankruptcy has been 
issued out of the district court of the United States for the southern 
district of Ohio against the estate of , adjudged a bank- 
rupt upon his own petition ; that the payment of any debts and the 
delivery of any property belonging to said bankrupt, to him, or for 
his use, and the transfer of any property by him, are forbidden by 
law; that a meeting of the creditors of said bankrupt, whose names 
are hereto appended, to prove their debts and 
choose one or more assignees of his estate, will be held at a court of 


as 
A 


en. 
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bankruptcy to be holden of the 5th day of February, A. D. 1869, at 
10 o’clock a. m., at the office of the register, No. 6 East Third street, 
Cin., before Flamen Ball, register. | 
And you have then there this warrant with your doings thereon. 
Witness the honorable H. H. Leavitt, judge of the said court, and 
the seal thereof, at Cincinnati, in said district, on the 19th day of 


December, A. D. 1868. 
JOHN McLEAN, 
Clerk of District Court for said District. 


Issued by me this 15th day of Jan’y, A. D. 1869. ° 
[SEAL. | F. BALL, 


Register in Bankruptcy. 


Return of messenger to accompanying warrant. 


SouTHERN District or OHIO, ss: 

At Cincinnati, in said district, on the 20 day January, 1867, by 
virtue of the within warrant, I have caused the notice therein or- 
dered to be published, by advertisement, one time in the newspapers 
within mentioned, the first publication of which was on the 19th 
day of January, A. D. 1869, in the Commercial. 

And I also, on the 19th day of January, A. D. 1869, sent by mail 
or served personally upon the creditors, and all others named in 
said warrant, a copy of the notice required thereby to be sent to or 
served on them, and all of the said notices were, according to the 
directions, set out in said warrant. 


Fees. 

ry Oe IIE a cnicteninntind menman nth meee acon 2 00 
2. For necessary travel 6 miles, at 5 cents per mile each way- 60 

For each written note to creditor named in the schedule, 
EN ireiinincsrenitdinicticeseiemieienatincnininindiniin catiaaaeatniaaata i 14 40 

1135 4. For actual and necessary expense in publication of 
i ccestctinern:ssiniind ciciinnticvnitanntintiimanauicammmninniameiial 2 50 
I TTT chesuliieetineeesisibbieieniniaens eltiiaiel heidiien anil 7 50 
Evepe. notices & Q6V....200.000 cone cose apnementies icine 25 20 


A. HICKENLOOPER, Jr., 
U. S Marshal, as Messenger S. District of O. 


SOUTHERN DistrRIcT oF OHIO, 8s: 


CINCINNATI, Jan. 19th, A. D. 1869. 


Then personally appeared the messenger, A. Hickenlooper, Jr., 
and made oath that the above expenses returned by him, in addi- 
tion to his fees, were actually and necessarily incurred and paid by 
him and that the same were just and reasonable. : 

Before me. J. H. HALLIDAY, 

: U. S. Com. 
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CIncINNATI, Jan’ry 19, 1869. 
A. Hickenlooper to M. Halstead & Co., D’r. 
Advertising: In bankruptcy. A. R. McDonald-.-...-..-.. - 2 50 


M. HALSTEAD & CO. 
Paid. 


Certified memorandum of first meeting of creditors. 


In the district court of the United States for the southern district of 
Ohio. 


In the matter of Augustine Ralph McDonald, a bankrupt. In bank- 
ruptcy. 


At the court of bankruptcy, held in said district on the 5th day 
of February, A. D. 1869, before F. B. Ball, register in bankruptcy. 


SOUTHERN DistTRIcT OF OHIO, 88: 


MemoraNDUM.—This being the day appointed by the court for 
the first meeting of creditors under the said bankruptcy, whereof 
the notice required in that behalf has been duly given, I, the under- 
signed, register of said court in bankruptcy, sat at the time and 
place above mentioned, pursuant to such notice, to take the proof of 
debts, and for the ehoice of assignee under the said bankruptcy ; and 
I do hereby certify that the greater part in number and in value of 
the creditors who have proved their debts were present or duly rep- 
resented, and made no chvice of assignee. I therefore appointed, on 
his giving bond with security in $100, Thomas Jefferson Phelps, of 
‘Cincinnati, in the county of Hamilton and State of Ohio, as the as- 


signee of the said bankrupt’s estate. 
F. BALL, 
Register in Bankruptcy. 


1136 Notification of appointment of assignee. 


In the district court of the United States for the southern district 
of Ohio. 


In the matter of Augustine Ralph McDonald, a bankrupt. In bank- 
ruptcy. 


SouTHERN District OF OHIO, 88: 


To Thomas Jefferson Phelps, of Cincinnati, in the county of Hamil- 
ton and State of Ohio: 


I do hereby certify to you that you are duly appointed assignee 
of the estate and. effects of the above-named bankrupt, at the first 
meeting of creditors, on the 5th day of February, A. D. 1869, and I 
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do hereby approve and confirm said appointment; bond with secur- 
ity in $100 required. 
Dated at Cincinnati, the 5th day of February, A. D. 1869. 
F¥. BALL, 


Register in Bankruptcy. 


Acceptance of assignee. 


To whom it may concern: 


Be it known that I hereby signify my acceptance of the trust of ‘ 
assignee of the estate of the above-named bankrupt, this 5th day of 


Febr’y, A. D. 186). 
THOMAS JEFFERSON PHELPS. 


Bond of assignee. 


In the district court of the United States for the southern district of 
Ohio. 


In the matter of Augustine Ralph McDonald, a bankrupt, in bank- 
ruptey. 


SouTHERN District OF OHIO, 88: 


Know all men by these presents, that we, Thomas Jefferson Phelps, 
of Cincinnati, Isaac M. Jordan, of Cincinnati, are held and firmly 
bound unto the United States of America in the just and full sum 
of one hundred dollars, to the payment whereof, well and truly to 
be made, we do bind ourselves, our and each of our heirs, executors, 
and and administrators, signed, sealed, and delivered at Cincinnati, 
this 5th day of February, A. D. 1869. 

The said Thomas Jefferson Phelps having been, on the 5th day of 
February, A. D. 1869, by order of the district court of the United 
States for the southern district of Ohio, in bankruptcy, appointed 
assignee cf the estate of Augustine Ralph McDonald, a bankrupt, 
this bond is executed pursuant to the thirteenth section of the act 
of Congress, entitled “An act to establish a uniform system of bank- 
ruptey, throughout the United States,” approved March 2, 1867; and 
it is conditioned for the due and faithful discharge of all his duties 
by the said Thomas Jefferson Phelps as such assignee, and in com- 
pliance with the orders and directions of the court in the matter of 
bankruptcy of the said Augustine Ralph McDonald. | 


J. M. JORDAN. SEAL. 
THOMAS JEFFERSON PHELPS. ~ 


Signed, sealed, and delivered in presence of 
N. E. JorpDan. 
W’m G. WILLIAMS. 
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1137 Exempted property. 
In the district court of the United States for the southern district 
of Ohio. 
In the matter of Augustine Ralph MzDonald, a bankrupt. In 
bankruptcy. 


At a court of bankruptcy, held on the 16th day of March, A. D. 
1869. 


SouTHERN District or Oun10, 83: 


The following isa schedule of property designated and set apart 
to be retained by the bankrupt aforesaid as his own property under 
the provisions of the 14th section of the act of Congress entitled 
“An act to establish a uniform system of bankruptcy throughout the 
United States,” approved March 2, 1867: 


Value. 


General head. ' Particular description. 


Dolls. C’ts. 


— ~~ — me ee 


Necessary household and 
kitchen furniture. 

Other articles and accessa- 
ries. 

Wearing apparel of bank- 

rupt omen seecece eee coe eee oe one ce eees sees 100 
Equipments, if any, asa sol- 

dier. 

Other property as exempted by the laws of the United States.— 
No other exemptions made, because there are no assets except some 
old claims, which upon the face called for large amounts, and upon 
equity I find that they are totally or entirely worthless. 

Property exempted by State laws. 

T. J. PHELPS, Assignee. 


F. BALL, Register. 
- District court United States, southern district of Ohio. 
In the matter of Augustine Ralph McDonald, bankrupt. 


And now comes T. Jefferson Phelps, assignee of said. bankrupt, 
and makes application to the court for an order requiring the said 
Augustine Ralph McDonald to appear before the Hon. Flamen 
Ball, register in bankruptcy, and submit himself to an examination 
concerning all matters relating to his bankruptcy in the manner 


required by law. 
T. J. PHELPS, Assignee, 
72—1588 
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District court United States, southern district of Ohio. 
In the matter of Augustine Ralph McDonald, a bankrupt. 


On application of Thomas J. Phelps, assignee of said bank- 

1138 rupt, for an order requiring the said Augustine Ralph Mc- 
Donald to appear and be examined upon all matters re- 
lating to his bankruptcy, as provided by section 26 of the “Act to es- 
tablish a uniform system of bankruptcy throughout the United 
States,” approved March 2, 1867, it is ordered that the said Augus- 
tine Ralph McDonald be cited to appear before Flamen Ball, esq’re, 
one of the registers of this court, at his office No.6 East Third street, 
Cincinnati, on the 16th day of March, 1869, at2 p. m., then and 
there to submit tosaid examination on the part of said assignee in 


the manner prescribed by law. 
F. BALL, Register. 


District court U. S., southern district of Ohio. 


In the matter of Augustine McDonald, a bankrupt. 


And now comes Thomas Jefferson Phelps, assignee of said bank- 
rupt, and makes oath and says that he, this deponent, as assignee of 
the estate and effects of said bankrupt, has neither received nor paid 
any money on account of said estate. 

T. J. PHELPS, 


Assignee. 


Subscribed and sworn to before me this 16 day of March, 1869. 
AUBREY WINSLOW, 
U.S. Commissioner. 


Petition of bankrupt for discharge. 


In the matter of Augustine Ralph McDonald, a bankrupt. In 
bankruptcy. 


SOUTHERN District or OHIO, ss: 


To the Hon. H. H. Leavitt, judge of the district court of the United 
States for the southern distriet of Ohio: 


Augustine Ralph McDonald, of Cincinnati, in the county of Ham- 
ilton and State of Ohio, in said district, respectfully represents that 
on the 19th day of December, 1868, he was duly declared a bank- 
rupt under the act of Congress entitled “An act to establish a uni- 
form system of bankruptcy throughout the United States,” approved 
March 2, 1867; that he has duly surrendered all his property and 
rights of property and fully complied with and obeyed all the orders 
and directions of the court touching his bankruptcy, and is ready 
to submit himself to any other and further examinations, orders, 
and directions which the court may require; and that no debts have 
been proven against him as such bankrupt. 

Wherefore he prays that he may be decreed by the court to have a 
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full discharge from all his debts provable under said bankrupt act, 
and a certificate thereof granted according to the act of Congress 
aforesaid. 
Dated this 18th day of February, A. D. 1869. 
AUGUSTINE RALPH McDONALD, 
Petitioner. 


1139 Oath of petitioner. 


Unitep STATES OF AMERICA, 
Southern District of Ohio, ss: 


I, Augustine Ralph McDonald, the petitioner above named, do 
hereby make solemn oath that the statements contained in the fore- 
going petition, subscribed by me, are true so far as the sume are 
stated of my own knowledge, and that those matters which are stated 
therein on information and belief are true according to the best of 
my knowledge, information and belief. 

AUGUSTINE RALPH McDONALD, 
Petitioner. 


Subscribed and sworn to before me this 18th day of February, A. 
D. 1869. | 
F. BALL, Register. 


District court of the United States, southern district of Ohio. In 
bankruptcy. 


In the matter of Augustine Ralph McDonald, bankrupt. 


Upon this 22 day of February, 1869, on reading the petition of 
the said bankrupt for a final discharge, it is ordered by the court 
that a hearing be had upon the same on the 16th day of March, 
1869, before Flamen Ball, esq., one of the registers of this court, at 
his office No. 6 East Third st., Cincinnati, at 10 o’clock a. m., and 
that notice thereof be published in the “Cincinnati Daily Commer- 
cial,” “ Cincinnati Evening Chronicle,” once a week for three weeks, 
and that all creditors who have proved their debts, and other per- 
sons in interest, may appear at said time and place, and show cause 
if any they have why the prayer of the said petition should not be 
granted. 

And said creditors are further notified that the second and third 
meetings of creditors of said bankrupt will be held at the same time 
and place for the purposes provided by section 27 and 28 of the 
bankrupt law. 

And it is further ordered by the court, that all creditors who have 
proved their debts and whose places of residence are known shall 
be entitled to notice of the filing of said petition and order, by letter 
addressed to them respectively, at their known usual place of resi- 
dence, attested by the clerk . repo nt by mail by 

: ich due proof sha iven by said clerk. 
said clerk, of which p | g Y BALL. 
Register in Bankruptcy, Southern District of Ohio. 


~~ a TN 
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District court, southern district of Ohio. 


In the matter of the application of A. R. McDonald, before Flamen 
ie Ball, register. 


T. B. Micon, by his attorneys, now come and appear for the sole 
urpose of moving, which he now does, to dismiss the petition of 
said A. R. McDonald, on the ground that he has not been a resident 
of said district or of the county of Hamilton for six months prior to 
his application, but is and has been for all that time and more a resi- 
dent of Memphis, Tennessee. 
Wherefore they move a dismissal because this court has no 
1140 jurisdiction of said cause, for which purpose alone they now 
appear and move time be granted to prove the same. 

Feb’y 5, ’69. 

| LINCOLN, SMITH & WARNOCK, 
Ait’ys for said Petitioner. 


District court of the United States, southern district of Ohio. In 
bankruptcy. 


In the matter of Augustine Ralph McDonald, bankrupt. 


To the clerk: 

I, Flamen Ball, the register to whom this cause stands referred, 
do hereby certify that no creditors have proved their claims against 
the estate of said bankrupt. 


F. BALL, Register. 


In the matter of Augustine Ralph McDonald, a bankrupt. 930. 


1868. 
Dec’r 19. Ree’d copy peti. & schedules. 
r “surrender of bankrupt & application for first 
meeting of creditors. 
order of ref. & blank warrant of clerk. 
Decree of adjudication rendered, filed, & copy sent clerk. 


Ts ss 


1869. 

January 15. Warrant issued to messenger; first meeting cred’t’rs 
fixed for Feb’y 5th, 1869, at 10 a. m. 

Certificate of protection issued to bankrupt. 

Feb’y do. Warrant returned by messenger duly served. 

First meeting creditors held; no choice of assignee. 
Court approves of Thomas Jefferson Phelps for as- 
signee, on his giving bond with security in $100. 

Notification of his appointment & blank bond sent as- 
signee. 

— mem. of first meet. creditors filed; copy sent 
clerk. 

Acceptance of assignee filed and approved. 

12. Deed of assignment made and del’d to assignee; copy 
furnished clerk. 

Order of publication issued to assignee. 


os 
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Feb’y 18. Petition for final discharge filed and submitted to Hon. 
H. H. Leavitt for order thereon. 
22. Rec’d order from judge to hold final meetings of cred- 
itors on March 16, 1869, at 10 a. m. 
“ Order made to that effect and filed. 
Notices sent “Commercial ” & “ Chronicle.” 
24. Certificate to clerk of no claims proved ; copy filed. 
March ~ 5. 3 absts. of entries furnished clerk. 
16. Certificate of exempted property filed by assignee. 
Return of no assets filed by assignee. 
Application for examination of bankrupt filed by as- 
signee. 
Order made for examination of bankrupt, requiring 
his appearance on March 16, 1869, at 2 p. m. 
Examination of bankrupt taken, reduced to writing, & 
filed. 
1141 17. Ree’d of bankrupt bal. of register’s costs, $10, and $12 
printer’s fees. 
Certificate for final discharge issued to bankrupt ; copy 
filed. 
Papers handed to bankrupt to file in court. : 
27. Application filed by assignee for the sale of certain ac- 
counts. 
March 27. Order made for said sale, & copy furnished assignee. 
30. Rec’d and filed claim of Choate & Co., Memphis, 


$116 Z;'5. 
“ One abstract of entries furnished clerk. 
Sept. 13. Application by assignee for order for sale of certain 
accounts, 


27. Report of sale of accounts filed by assignee. 
1873. 
July 9. Bal. of papers filed in court on or about this date. 


SouTHERN District OF ORIO, 88: 


I, Flamen Ball, register in bankruptcy, do hereby certify that the 
above entries in the matter of Augustine Ralph McDonald, a bank- 
rupt, are the same as they appear on said docket. 


Cincinnati, July 29, 1873. 
' FLAMEN BALL, 
Register in Bankruptcy. 


Unirep Srates OF AMERICA, 
Southern District of Ohio: 


I, Thomas Ambrose, clerk of the district court of the United States 
for said district, do hereby certify the foregoing to he a true.and cor- 
rect copy of the record and proceedings in the matter of the bank- 
ruptey of Augustine Ralph McDonald, as the same are kept in this 
office. 

In witness whereof I have hereunto set my hand and affixed the 
eal of said court at Cincinnati, this 15th day of July, A. D. 1874, 


: 
% 
‘ 
. 
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and in the 99th year of the Independence of the United States of 


America. 


Attest. 
[SEAL. | THO’S AMBROSE, 


Clerk U. 8. Dist. Ct 8. D. Ohio. 


Exhibit No. 2.—Filed Oct. 2, 1874. 


Memorial of A. R. McDonald. Mixed Commission on British and 
American claims. No. 42. 


Memorial of Augustine Ralph McDonald. 


To the honorable the commissioners appointed under the twelfth 
article of the treaty between the United States and Great Britain, 
concluded at Washington May the eight’, anno Domini eighteen 
hundred and seventy-one: ) 

Your memorialist, Augustine Ralph McDonald, respectfully rep- 
resents that he was born in the city of Charlottetown, in island of 
Prince Edward, one of the British North American provinces and a 
part of the Kingdom of Great Britain, on the sixth day of April, A. 
D. eighteen hundred and twenty-seven, and that he is now a resident 
of Louisville, in the State of Kentucky and in the United States of 

America, and has never taken any steps whatsoever towards 

1142 being naturalized in any country other than that of his 

birth; that the place of your memorialist’s residence was 

Montreal, in Canada East, between the thirteenth day of April. 

A.D. eighteen hundred and sixty-one, and the ninth day of April, 

A. D. eighteen hundred and sixty-five, inclusive. 

Your memorialist begs to represent further, that having received 
the promise of protection and the necessary permits from the office, 
Treasury Department of the United States, he made the necessary pe- 
cuniary arrangements for purchasing a large amount of cotton in the 
Southern States, and proceeded toShreveport,in the State of Louisiana, 
where he secured permission to purchase cotton as a British sub- 
ject and have the same exempted from burning by the Confederate 
authorities from one A. Broadwell, then chief of the cotton 
bureau of the Confederate States army, in the department west 
of the Mississippi river. That immediately following this he 
purchased about five thousand bales of cotton, averaging five hundred 
pounds to the bale, more or less, making two millions five hundred 
thousand pounds of cotton, in the counties of Chicot, Ashley, and 
Drew, in the State of Arkansas, and in the parishes of Morehouse 
and Washita, in the State of Louisiana, in the vicinities of the 
Bayous Mason and Bartholomew ; that the said purchases were made 
in the months of May and June, A. D. eighteen hundred and 
sixty-four, by your memorialist in person, and by his agents acting 
for him ; and the said cotton was delivered to your memorialist and 
made subject to his order. 

Your memorialist begs to represent further, that after the pur- 
chase of the said cotton and before the same could be removed to 
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market the Congress of the United States passed laws restricting 
traffic in cotton coming from within the Confederate lines, and the 
United States Treasury Department made stringent rules and 
regulations in reference thereto, in consequence of which your me- 
inorialist was unable to move his said cotton, and was compelled to 
proceed to Washington in order to obtain relief; that after great 
delay he finally left Washington for Arkansas and Louisiana under 
a promise that a special regulation of the Treasury Department 
should be made to enable him to move his said cotton; that a 
regulation was subsequently made, but too late to afford your me- 
morialist relief, for in January, A. D. eighteen hundred and sixty- 
five, to the best of your memorialist’s recollection, between the twen- 
tieth and twenty-fifth days of said month, a large portion of the 
said cotton was burned, to the best of your memorialist’s informa- 
tion and belief, three thousand bales, more or less, making one 
million five hundred thousand pounds of cotton, by a large force 
of United States troops under command of General Osborne, who 
left Memphis with his said force a short time previous to the 
date last above stated, and disembarking at Gaines’ Landing, in 
Arkansas, proceeded to Monroe, in Louisiana, along the Bayous 
Mason and Bartholomew, with his said command, and by his direc- 
tion all large amounts of cotton were burned, as your memorialist 
is informed and believes; that your memorialist never succeeded in 
recovering any part of the said cotton afterwards, not even so much 
as a single bale, and that he has never received any compensation 
whatsoever for the said cotton, nor for any part thereof; that at the 
time said cotton was burned it was worth ninety cents per pound in 
the market, and the reasonable expense of delivering the same in 
market, including freights, United States taxes, and all other costs 
and charges, would have been about ten cents per pound, so that 
his said cotton was reasonably worth at the time of its destruction 
eighty cents per pound. 
1143 Your memorialist begs to represent that the loss of his said 
property involved him in great financial embarrassments, and 
finally rendered him insolvent, destroying his future prosperity and 
his peace of mind, to his damage in the sum of $100,000. 
Your memorialist therefore begs to submit the following: 


The United States in account with Augustine Ralph McDonald, Dr. 


To 1,500,000 Ibs. cotton, at 80 cts. per Ib..----.-----... $1,200,000 
TO damages... 220. ccace cocncn cn cnce cccccs coce coce= 100,000 
Total 20. cecccsccnnccconecocconce cosccsecus $1,300,000 


Your memorialist begs to represent further, that in all the trans- 
actions involved in purchasing the cotton herein charged, he con- 
ducted himself in a manner frank and honorable with the United 
States, representing fully and unreservedly ‘all his purposes and 
intentions to the authorities thereof on all occasions, and receiving 
therefrom such encouragements as led him to undertake and carry 
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out his purpose to buy cotton largely, and that to the best of his 
belief he so demeaned himself as not toincur censure or blame from 
the said government, or any of its representatives, and that no per- 
son other than your memorialist has any interest in this claim what- 
soever. 

Your memorialist begs to represent further, that he hereby ap- 
points Gilbert Meyers, of Memphis, Tennessee, as his true and lawful 
attorney, for him and in his stead, to prosecute this claim to final 
issue before the commission appointed under the treaty of Washing- 
ton, of May the 8th, A. D. 1871, or before any court, department, or 
bureau of Great Britain, with full power of substitution, hereby 
ratifying and confirming all that said attorney shall lawfully do in 
virtue hereof, and hereby annulling and revoking all other powers 
of attorney in the premises. 


AUGUSTINE RALPH McDONALD. 


HENRY F. DIX. 
JAMES O. PIERCE. 


Augustine Ralph McDonald being duly sworn deposes and says 
that he is the memorialist named in the foregoing memorial, and 
who signed the same, that matters therein stated are true of his own 
knowledge, except as to those matters stated on information and 


belief, and as to those matters he believes them to be true. 
AUGUSTINE RALPH McDONALD. 


Attest : 


Unirep States oF AMERICA, 
District of West Tennessee, ss : 


Before me, the undersigned United States commissioner for said 
district, at office at Memphis, Tennessee, personally appeared Augus- 
tine Ralph McDonald, the memorialist above stated, with whom I 
am personally acquainted, and subscribed the foregoing memorial 
and affidavit in my presence, and was sworn by me to the truth 
thereof as stated in the said affidavit. : 

Witness my hand and seal at Memphis aforesaid, this 25th day 
of November, A. D. 1871. 

[SEAL. ] JAMES O. PIERCE, 

: U. S. Com’r, District West Tennessee. 


1144 Exhibit No. 3.—Filed Oct. 2, 1874. 


Before the mixed commission on British and American claims. 


AvuausTINE R. McDonatp 
vs. Nos. 42 and 334. 
Tue UNITED STATES. 


BRIEF FoR CLAIM. 
Statement of the case. 


Augustine R. McDonald seeks by this action to obtain compensation 
for certain lots of cotton, which he was induced by the laws and 
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officers of the United States to buy, and which officers of the said 
United States burned. 

By act of July 13, 1861, Congress empowered the President in 
certain contingencies to declare the inhabitants of States or parts of 
States in insurrection,and then provided, “ That the President may, 
in his discretion, license and permit commercial intercourse with 
any such part of said State or section, the inhabitants of which are 
so declared in a state of insurrection, in such articles,-and for sach 
time, and by such persons, as he in his discretion may think’ most 
conducive to the public interest ; and such intercourse, so far as by 
him licensed, shall be ccnducted and carried on only in pursuance 
of rules and regulations prescribed by the Secretary of the Treas- 
ury.” (S’ct. 5, act of July 13, 1861, U.S. Stat., vol. 12, p. 255.) 

Pursuant to this statute the President, on the 16th day of August, 
1861, declared among others the States of Arkansas and Louisiana 
(excepting such part of said States as may maintain a loyal adhe- 
sion to the Union and the Constitution or may be from time to time 
occupied and controlled by forces of the United States) to be in a 
state of insurrection. (Statutes at Large, vol. 12, p. 1262.) 

Also, in pursuance of this statute, on the 28th of February, 1862, 
the President licensed and permitted commercial intercourse be- 
tween the inhabitants of those parts of the United States heretofore 
declared to be in insurrection and the cities of the loyal States, “ in 
all cases within the rules and regulations which had been or may be 
prescribed by the Secretary of the Treasury.” (Statutes at Large, 
vol. 12, p. 1266.) 

On the 4th of March, 1862, the Secretary of the Treasury issued 
his rules and regulations in regard to permits to trade. (Rulesand 
Regulations Concerning Commercial Intercourse, p. 40.) 

On the 29 day of March, 1861, the Secretary of the Treasury lib- 
eralized these rules, because, as he declares, “ it is desirable to remove 
as far as may be properly done the restrictions upon commercial 
intercourse,” ect. (ibid., p. 42.) 

On the 28th day of August, 1862, more detailed rules and regu- 
lations were published, and the Secretary of War, and of the Navy, 
called attention to these rules, and ordered that the Army and Navy 
should render such aid as might be necessary in copying out these 
regulations, and that “there will be no interference with trade or 
shipments of cotton.” (Ibid., pp. 46-7.) 

On the twenty-first day of March, 1863, these rules and regula- 
tions were promulgated by the Secretary of the Treasury, with license 
and permit of the President, still more eiaborate, but permit- 
ting trade in cotton under permits from the Secretary of the 
Treasury and his subordinates. (Ibid., pp. 47 to 57.) 

On the third day of July, 1863, the Secretary of the Treasury (the 
late Chief Justice of the United States) issued a circular letter to his 
agents explaining the rules and regulations, in which he declared 
their purpose to be: 

“Ist. To allow within districts in insurrectionary States where 
the authority of the government is so completely re-established in 
your judgment, sanctioned by that of the commanding general, as 
73—1588 
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to warrant it, and between such districts and loyal States, the freest 
commercial intercourse compatibie with the prevention of supplies 
to persons within rebel lines. 

“2nd. To allow beyond such districts, but within the lines of our 
military occupation, such intercourse, sanctioned by the command- 
ing general, as may be required to supply the inhabitants with 
necessaries, but to allow no intercourse until the complete re-estab- 
lishment of the national authority shall warrant; and | 

“3d. To allow no intercourse at all beyond the national and 
within the rebel lines of military occupation. Across these lines 
there can be no intercourse except that of a-character exclusively 
military. | 

“ The limits of the districts with which the most general trade may 
be allowed must necessarily be prescribed by vou, after full confer- 
ence with the commanding generals of departments, whenever such 
conference is practicable; and these should be so clearly and dis- 
tinctly marked by known geographical boundaries, or by the enu- 
meration of counties, as to leave no uncertainty as to their course or 
comprehension. 

“There does not seem to me to be much danger in intercourse 
which does not involve the furnishing of supplies. If, for example, 
any person desires to bring cotton, tobacco, sugar, turpentine, or 


other property, already purchased, or to be purchased, for money 


only, from any place within the lines of our military occupation, I 
can see no objection to his being permitted to do so, subject to the 
fees and obligations specified in the general regulations,” ect., ect. 
(Ibid., pp. 60-1.) 

It is plain from the law, the rules and regulations, and the ex- 
planation of their purpose, that it was the policy of the United States 
to encourage the getting out of cotton from enemy's territory, 
and that individuals were encouraged to embark their fortunes in 
this business. 

Other regulations followed these already referred to, and on the 
11th day of September, 1863, revised regulations were offered by 
the President and promulgated. 

Under this series of rules and regulations, sections XX, X XI, and 
XXII (Lbid., pp. 70-1) claimant was liceused and permitted to pur- 
chase and bring to market cotton, and the President of the United 
States gave him an autograph letter, addressed to the officers of the 
Army and Navy of said States, directing them to aid and assist said 
claimant,,as opportunity offered, in getting out such cotton as he 
might purchase. 

Thus invited by a law of Congress, and encouraged by the Presi- 
dent of the United States, claimant invested a large fortune in the 
purchase of cotton under said permits in insurrectionary districts, 
within the lines of Federal occupation as established by the proper 
officers, fiscal and military. 

These purchases were made during the months of May and June, 
1864. On the 2d day of July, 1864, Congress passed another 

law, by which the purchase of products of insurrectionary 
1146 States was taken away from individuals and transferred to 
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the government. (Statute’ at Large, vol. 1, s’ct. 8; vol. 13, p. 375, 
proclimation July 1, 1862; U. S. Statutes, vol. 12, p. 1266.) 

This latter statute annulled all permits given under the former ; 
it did not affect purchases already made, and modified regulations 
were issued providing for bringing in cotton so purchased. 

During the last of January or the first of February, 1865, General 
E. D. Osborne, an officer of the United States Army, with a force of 
several thousand cavalrymen, marched through the district of 
country where claimant’s purchases had been made, and where his 
cottons were stored, and burned them all. 

This district of country when this occurred was wholly unoccu- 


_pied by any regular rebel force, and no armed bands of men, a 
gle 


or small, opposed General Osband on his march, and “ not a sin 
hostile gun was fired.” 

The evidence in chief discloses the material facts in the case, and 
to that attention is now invited. 


Affidavit of J. Sumner.— Filed Sep. 8, 1874. 
In the supreme court of the District of Columbia. 


T. J. PHELPs, ——s 
v8. Equity. No. 3910. 
A. R. McDonacp. 


John Sumner, being duly sworn, deposes and says: 

Il am acquainted with Augustine R. McDonald, the defendant in 
this case. I have seen and talked with him within the past ten 
weeks. In that conversation he claimed the award in the case as 
his own, and said he would draw all the money himself, either here 
or in England, and he would pay it out only according to bis own 
good conscience. We were then talking about debts incurred by 
him within the past three years; and as to them, he said he would 
pay out of the award such parts of them as he deemed proper and 


just claims against im. 
JOHN SUMNER, J’r. 


Sworn and subscribed before me this 3lst day of August, 1874. 
JOS. T. K. PLANT, J. P. 


Amended bill. 


On the 2d day of October, 1874, an amended bill was filed, — 
ing that the defendant, McDonald, had assigned the award to Wil- 
liam White, of Cincinnati, Ohio, with certain allegationsin relation 
thereto, and praying that he, the said William White, be made a de- 
fendant, and that the complainant have the same relief against him 
as prayed against the said McDonald. 

This amended bill is missing from the files, and in lieu thereof 
the following amendment is filed, by consent of parties: 
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Tuomas J. PHELPS 
vs. 3910. Equity docket 14. . 


AUGUSTINE R. McDONALD ET AL. 


And now come the complainant, and by leave of the court amends 
his bill, and says: 

1147 That since the making of the said award, the said defend- 

ant, Augustine R. McDonald, bas assigned the same to one 

William White, of Cincinnati, Ohio, and they say that the said 

White took the said assignment with full notice that the said Me- 

Donald had no valid title thereto; for,as the complainant is informed 


and believes, and so charges, the said White, at the sale of assets in 


the bill mentioned, purchased the same at the request of the said 
McDonald, for hia, and with money furnished by him. 
Prayer.—That White be made a party ; that process issue; that 
he be sworn, and that the complainant have the same relief as 
prayed against McDonald. Verified by Jno. D. McPherson. 
I believe the foregoing to be the substance and nearly the words 


of the amendment. 
JNO. D. McPHERSON, 
CHA’S A. RAY, 
Solicitor for McDonald & White. 


Subpoena. 


In the supreme court of the District of Columbia, October 2, 1874. 


Equity 
ee docket 14. 


THomas J. PHELPs, COMPLAINANT, No. 3910 
AvuausTINE R. McDONALD ET AL., DEFENDANT. 


The President of the United States to William White, defendant: 

You are hereby commanded to appear in this court at its first 
special term, occurring twenty days after service of this subpcena, 
and answer the exigency of the amended bill, under pain of attach- 
ment and such other process of contempt as the court shall award. 

Witness D. K. Cartter, chief justice. 

[SEAL. ] R. J. MEIGS, Clerk, &c., 

By L. P. WILLIAMS, Ass’t Clerk. 


Marshal’s return. 


Sum/’d & served notice for inj’t? on defendant. 
Octo. 2d, ’74. 
A. SHARP, Marshal. 


Restraining order. 


An amended bill praying an injunction to restrain defendant, 
William White, from assigning, transferring, releasing or incumber- 
ing or in any way disposing of the claim No. 42, awarded by the 
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Mixed Commission on British and American claims mentioned in 
said bill, is this day filed. 
Hearing is fixed for Tuesday, October 6, 1874, at 11 o’clock a. m. 
Until further order you are hereby restrained as prayed. 


By order of the court. 
D. C. HUMPHREYS, : 


Justice, &e. 
Attest : 
R. J. MEIGS, Clerk, &c., 
By L. P. WILLIAMS, 
Ass’t Clerk, &e. 
1148 Order to issue injunction.—Filed Oct. 6, 1874. 


In the supreme court of the District of Columbia. 


THo. J. PHELPS, ASSIGNEE, 


v8. ie 
AvuGusTINE R. McDonaLp anp WILLIAM os equity. No.3910. 
White. 


On motion of the solicitor for the complainant, it is this sixth day 
of October, 1874, ordered that the writ of injunction issue as prayed 
to restrain the defendant William White until the further order of 


this court. 
D. C. HUMPHREYS, Justice. 
Decree pro confesso.— Filed Dec. 7, 1874. 


In the supreme court of the District of Columbia. 


Tuomas J. PHELPS, ASSIGNEE, 


v8. . 
AvuGUSTINE R. McDonaLp axnp WILLIAM No.3910. Equity doe. 14. 
White. 


The defendants in this cause having entered their appearance on 
the 30 day of October, A. D. 1874, and not having answered, it is 
this 7th day of December, A. D. 1874, on motion of Jno. D. McPher- 


son, esq., solicitor for complainant, ordered, adjudged, and decreed 


that the bill in this cause be taken for confesse 


By the court. 
A. W. 


Motion to strike out & vacate decree pro confesso.—Filed Dec. 21, 1874. 
In the supreme court of the District of Columbia. 


THoMAS PHELPS, ASSIGNEE, PLAINTIFF, 


ve. roe 
Auaustine R. McDoNnaLp AND WILLIAM No.3910. Equity doe. 14. 
W hite, defendants. 


Robert Christy, solicitor-for said defendants, comes now and moves 
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the court to strike out an- annul the decree pro confesso heretofore 
entered herein ; and likewise moves for leave to enter the appear- 
ance of said defendants, and to file their answer and pleas herein. 
That said motions are founded upon the following grounds, to 
wit: : 
1. Said answer and pleas are now prepared, and ready to be filed 
when it pleases this honorable court so to permit. 


2. Said pleas and answers have been prepared with all reasonable 


diligence, and are but now completed and ready to be filed. 

3. The entry of the appearance of said defendants by the clerk of 
this court happened in this wise: The said Robert Christy noted 
his appearance as counsel for said defendants, which was construed 
into an entry of the appearance of said defendants herein; but on 


the Ist Tuesday of December the said Robert Christy called 


1149 at the office of said clerk to euter the appearance of said de- 

fendants herein, when he learned that the first entry had 
been so construed as aforesaid. That the said Robert Christy did 
not intend to enter the appearance, but, as a matter of convenience, 
to note his employment as counsel of said defendants prior to said 
Ist Tuesday of December, well knowing that it was not possible 
for the said defendants to plead or answer by said rule day next hap- 
pening after his entry or appearance as counsel. 


ROBERT CHRISTY, 
Sol. for defendants. 


Order vacating pro confesso.—Filed Dec. 21, 1874. 


1874, Dec. 21. 
On motion of R. Christy, for def’t, let pro confesso be vacated 


and answer of defendants be filed. 
By the court. 


A. W. 
Answer of defendants.—Filed Dec. 21, 1874. 


In the supreme court of the District of Columbia, the day of 
December, 1874. 


THOMAS JEFFERSOX PHELPS, PLAINTIFF, i 
vs . 
; No. 3910. E 
AuGusTINE R. McDonaLp AND WILLIAM No. 3910. Equity doe. 14. 
" White, defendants. 


The answer of the above-named defendants, Augustine R. MeDon- 
ald and William White, to the bill of complaint, and the amend- 
ment thereto, of the above-named plaintiff. 


In answer to the said bill of complaint and the amendment thereto, 
we say as follows : ; 

1. We admit that the said complainant is a resident of the State 
of Kentucky, but deny his right to bring this action as such assignee 
in bankruptcy, because— 
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1. The said assignee had actual notice of the pendency of the said 
claim of the said A. R. McDonald before said Mixed Commission ; 
was present as a voluntary witness during the prosecution of said 
claim, and testified, amongst other things, “ after making diligent 
efforts to realize from the assets of said bankrupt, | applied to 
Flamen Ball, register in bankruptcy, for an order allowing me to 
sell all accounts, notes, and judgments belonging to the estate of 
said bankrupt. The order was made in conformity with my appli- 
cation, and, after due publication, said accounts, notes, and judg- 
ments were sold at No. 30 West Fourth street, at the office of Mess’rs 
Jordan & Jordan, Cincinnati, Ohio, in conformity with said order. 

The sale was duly advertised in the Cincinnati Commercial as re- 
quired and ordered by the register in bankruptcy, and in conformity 
with the order of the same. All steps taken by me were in strict 
conformity with the law and orders governing proceedings in bank- 
ruptey, and in conformity with the order marked Exhibit C, being 
the order referred to in said bill of complaint, to wit, in the exhibit 
setting forth the proceedings in said matter of bankruptey. And yet 

the said plaintiff did not at any time after the said sale of said 
1150 claim up until the filing of said bill of complaint make any 

demand of eitlier of these defendants in respect to said claim, 
nor assert any interest whatever in said claim. 

2d. Section 2 of an act of Congress of the United Stated entitled 
“An act to establish a uniform system of bankrupicy throughout 
the United States,” approved March 2d, 1867, provides that “no suit 
at law or in equity shall in any case be maintainable by or against 
such assignee or by or against any person claiming an adverse 
interest touching the property and the rights of property aforesaid 
in any court whatever, unless the same shall be brought within two 
years from the time such cause of action accrued for or against such 
assignee.” The said record of proceedings in bankruptcy attached 
to said bill of complaint shows that said cause of action accrued on 
the 27th day of September, A. D. 1869, and that more than two 
years have elapsed before the beginning of this suit. And these 
defendants insist upon said statute as a complete bar to the claim 
of the said complainant herein and to every part thereof, and hereby 
pleads and rely upon the same. 

3. The treaty with Great Britain made on the 8th day of May, 
A. D. 1871, referred to in said bill of complaint, provides in Article 
XIII of said treaty “ the high contracting parties hereby engage to 
consider the decision of the commissioners as absolutely final and 
conclusive upon each elaim decided upon by them, and to give full 
effect to such decisions without any objection, evasion, or delay 
whatsoever.” And these defendants say that the claim or award in 
controversy herein is covered and protected by said provision from 
the suit of said complainant, and they insist and plead and rely 
upon the same as a complete bar to plaintiff’s action. 

2. And these defendants, insisting upon their said pleas and in no 
wise waiving or departing from the same or the benefit thereof, 
but saving to thetnselves the benefit of the said pleas, and also sav- 
ing and reserving to themselves all and all manner of advantage 
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and benefit of exception to the many insufficiencies, errors, and 
imperfections of the complainant’s said bill of complaint, for answer 
thereunto, or to so much thereof as they are advised concerns them 
to make answer unto, they, these defendants, answer and say: We 
admit that the said defendant McDonald was at one time a resident 
of the southern district of Ohio, and aver that he is now and was 
at the time of the filing of the said original bill of complaint a 
resident of the city of Louisville, in the State of Kentucky. 

We admit that the fund referred to in said bill of complaint is in 
the District of Columbia, but insist that it is true that at the time 
of filing said bill of complaint and ever since hitherto it has been 
without the jurisdiction of this court, and not subject to the orders 
or authorities thereof. That it is now in the custody of Her Bri- 
tannic Majesty, to wit, in the hands of her duly authorized and em- 
powered agent. Defendants deny that it was necessary to bring this 
suit in this district in order to obtain jurisdiction over the said de- 
fendants, or either of them, the powers of the district court of the 
United States for the southern district of Ohio being sufficient and 
ample in the premises. 

3. We admit all of the averments contained in the paragraph 
marked “ 3,” in the said original bill of complaint. 

4. We admit all of the averments contained in the paragraph 
marked “4,” in the said original bill of complaint, excepting as to 
the amount of said award, which will be reduced 5 per centum to 

meet the costs and expenses of said Mixed Commission. 
1151 +. Weadimmitall of theaverments contained in said paragraph 

marked “5,” in said original bill of complaint, with this mod- 
ification, however, that the said defendant McDonald was not en- 
titled to recover any damages for his cotton unless the same was 
burned within the military lines of the loyal army of the United 
States, as held by said commission. ) 

6. We admit all of the averments contained in the paragraph 
marked “6,” in said original bill of complaint. 

7. We admit all of the averments contained in the paragraph 
marked “7,” in said original bill of complaint, with the following 
additional averment, however, that the said register in bankruptcy 
found and decreed that the said assignee had made diligent efforts 
to collect said accounts, notes, judgments, &e., that he had been un- 
able to collect the same, and that the same are of no considerable 
value; which order and decree embraced and applied to the claim 
in controversy in this suit. And these defendants insist that said 
claim, and all and every interest therein, of every nature whatever, 
was invested in the said defendant McDonald, and was wholly in- 
separable from him as a British subject, and remained in him from 
the time of the burning of the the said cotton as aforesaid until said 
award was finally pronounced by said Mixed Commission ; and that 
neither said award nor any interest therein passed by said adjudi- 
cation of bankruptcy, nor by operation of law in any way, nor by 
the making of said schedules, nor by the presentation and filing of 
them with said register, nor by any act of the said defendant Mc- 
Donald in the premises. And these defendants further insist that 


said sale by said assignee was made in good faith, and under an 
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order lawfully made in the premises, without the influence of said 
defendant McDonald, or of said defendant White; and that the said 
claim was purchased by said defendant White at said sale fairly and 


honestly ; and that if said assignee had acquired any interest what- 
ever he lawfully parted with the same by sale to said defendant 


White, who subsequently assigned and transferred his interest 
therein, if any there was that could pass by said sale, to the said de- 
fendant McDonald, who has ever since hitherto retained such inter- 
est until after the rendition of said award. And that, for the reasons 
aforesaid, the said complainant at the time of filing said bill of com- 
plaint had no interest whatever either in said award or in said 


claim. 


8. These defendants insist that said commission, on full consider- 


ation of the subject, found and held that the said defendant McDon- 


ald was the sole and exclusive owner of said award, and that the 


said complainant had no interest whatever therein. 

That said claim was earnestly and closely contested by the Gov- 
ernment of the United States throughout, and testimony taken 
therein covering about six thousand pages of printed report of said 
commission; and that the record of the proceedings in said matter 
of bankruptcy of said defendant McDonald was presented to said 


commission, and by them duly considered; and that all of the 
questions of fact presented by said complainant in said paragraph 8 
were fully considered and passed upon by said commission before 
making said award, and in favor of the interest of McDonald therein, 


and against the claim of the United States that said claim was in 


said assignee. 


And yet these defendants, in answer to said aver- 


ments in said paragraph 8,say that they deny that it is true that 


the said defendant McDonald, in his said schedule, gave no sufficient 


description of said claim, but, on the contrary, insist that said 


1152 description was as full and complete as was possible under 

the circumstances existing at the time the said schedule was 
made, because at that time the liability of the Government of the 
United States to said defendant McDonald, upon said claim, had not 
by law been fixed or ascertained; nor had any treaty concerning 


claims of this nature been made; nor was it known or even sus- 


pected that any such treaty could or would be made between Great 
Britain and the Government of the United States, and the said de- 
fendant McDonald could only describe said claim by stating the 
article burned, the quantity, the section of the country in which it was 
burned, and the name of the officer commanding the troops of the 
loyal army of the United States which did the burning ; allof which 


he did. 


That said defendant McDonald was not within one hundred miles 
of either of the places at which said burning took place at the time 
or times of such burning, and could not describe with circumstances 


of great particularity said burnings. 


That he could not state the value of said claims because no legal 
liability was then known to attach to any person whomsoever in favor 
of said defendant McDonald ; and the cotton itself had been wholly 
74—1588 
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destroyed, and had no value whatever but was worthless, and there- 
upon said defendant McDonald properly described said claim as worth- 
less, and that in fact said defendant McDonald,was under no legal obli- 
gation whatever either to include or describe said claim in said sched- 
ule, the same not being a chaos in action, and not falling under either 
of the classifications prescribed by law of matters and things to be 
included in the schedules required to be furnished by a bankrupt. 

That said defendant McDonald did not purposely or from any 
fraudulent motive whatever make or attempt to make said descrip- 
tion of said claim incomplete, inaccurate, or indefinite. That neither 
said register, nor said assignee, nor the counsel of said McDonald, 
nor the said defendant McDonald, nor any of his creditors at the 
time of making said schedule, nor at any time thereafter until the 
making of said treaty, deemed said claim of any value whatever, 
which statement is evidenced by the fact said register held and said 
assignee so treated said claim, and said creditors were so well satis- 
fied in regard thereto that they refused and neglected to prove their 
claims until shortly before the filing. of said bill of complaint they 
were instigated thereto by divers enemies of the said defendant Me- 
Donald, who are likewise now pressing suits in this court and others, 
unjust and unfounded claims. 

ut these defendants expressly state that they do not know and 
cannot set forth whether any creditor of the said defendant MeDon- 
ald, excepting the one hereinbefore referred to, has proven any claim 
for any amount whatever against said defendant McDonald. 

And defendants likewise insist that all claims of all creditors 
whatsoever mentioned in his said schedule in bankruptcy have long 
since been barred by the statute of limitations, and that the said 
register should have rejected them as just claims against the estate 
of said defendant McDonald. That by fair and reasonable implica- 
tion all parties originally connected with said proceedings in bank- 
ruptcy deemed and treated said claim as worthless, because said reg- 
ister only required and held the said assignee to execute to and de- 
liver a bond in a nominal sum, to wit, $100.00, and has not since 
hitherto required him to give any additional amount. 

That said claim was of no value whatever to said assignee nor to 

any other person whatsoever, and that the same would not 
1153 have been received nor considered if presented by any other 

person than the said Augustine R. McDonald, but would 
have remained worthless. 

That said claim would not have been of any value whatever to the 
said Augustine Rk. McDonald unless he had gone to great trouble and 
expense in presenting and sustaining the same. That said award 
was only obtained after years of patient searching for witnesses, great 
personal exertions and sacrifices, the taking of thousands of pages 
of testimony, and the employment of counsel. ‘To all of which said 
assignee wholly neglected in any way to contribute, nor did either 
of said creditors. Defendants deny that it is true that the said de- 
fendant McDonald in the said description of said claim for the burn- 
ing of his cotton did not state particulars which were essential to 
give it any validity whatever. But defendants insist, as hereinbe- 
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fore stated, tliat no law of the United States nor treaty with the Gov- 
ernment of Great Britain gave tu the said defendant McDonald any 
right of action whatever concerning said claim, he being a British 
subject. That for said reason he could not sue on said claim in any - 
court of the United States nor prosecute the same before any tribunal 
whatever, including the departments of the United States and the 
Congress thereof. 

. Defendants insist that it is not true that neither the United States 
nor their officers were liable for the destruction of cotton found in 
the enemy’s country to whomsoever belonging, if the said complain- 
ant meant to imply thereby that the cotton included in said award 
was of that description, for the said defendant McDonald only re- 
covered damages before said commission for so inuch of said cotton 
as he was able to prove to the satisfaction of said commission was 
burned within the military lines of the Federal Army. 

These defendants likewise insist that at the time the said defend- 
ant described said claim he could not anticipate the making of said 
treaty, nor the rules of said commission, and include them in said 
description. 

9. These defendants deny, as untrue, all the charges of fraud by 
implication and in’uendo contained in paragraph numbered 9 in 
said bill of complaint, and insist that the said defendant McDonald 
in making said schedule and in describing said various items of 
claims acted fairly and honestly, and with no intent to deceive said 
court, nor said assignee, nor any creditor, nor any person whomso- 
ever that should attend the sale of the same. That said defendant 
McDonald surely described all the other claims correctly, because 
suid record in bankruptcy shows that neither of them proved to be 
of any value whatever, and that nothing was realized thereon by 
said assignee. 

10. These defendants say as to so many of the averments in para- 
graph 10 in said bill of complaint as are not herein specifically al- 
luded to, that they do not know and cannot set forth whether said 
averments are true or not, but insist that said defendant McDonald 
did not know until said bill of complaint was filed that any person 
whomsvever had proven any claim against him except Chote & Cu., 
of Memphis, who, on the 30th of March, 1869, proved a claim 
amounting to $110.20, and that therefore said defendant, McDonald, 
had no reason to avoid, and did not in fact avoid them or either of 
them. 

These defendants further insist that that the said complainant, 
if any rights he have in the premises, could have asserted them 
as well and completely in the district or circuit court of the United 
States for the southern district of Ohio as in said supreme court of 
the District of Columbia, and that all the rights and remedies of said 

assignee, if any he have, are in said courts of the United 
1154 States for said southern district of Ohio, and that they are ad- 
vised that this court has no jurisdiction in the premises. 

These defendants further insist that the said defendant White, by 
his purchase of said award from said defendant McDonald, has a 
lawful right to collect said award, and to apply the proceeds thereof 
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to his own use as he may think fit, and that the said complainant has 
no just rights in the premises to be defeated. 
| A. R. McDONALD. 


Rosert CurRIsty, 
Solicitor for Defendants. 


UNITED STATES OF AMERICA, 
County of Washington, ss : 


I do solemnly swear that I have read the foregoing pleas and an- 
swer by me subscribed, and know the contents thereof, and that the 
facts therein stated upon my personal knowledge are true, and that 
the facts therein stated upon information and belief I believe to be 
true ; and that the foregoing pleas are not interposed for delay, and 


that said pleas are true in point of fact. 
AUGUSTINE R. McDONALD. 


Subscribed and sworn to before me this 19th of Dee’r, 1874. 
, R. J. MEIGS, CVk, 
By L. P. WILLIAMS, Ass’t CVE. 


Robert Christy bereby certifies that in his opinion the foregoing 
' pleas are well founded in point of law. 
ROBERT CHRISTY, 


Sol. for Defendants. 


Affidavit of T. C. Anderson.—Filed Dec. 20, 1874. 


In the supreme court of the District of Columbia. 


PHELPS 
v8. No. 3910. Equity Docket 14. 
McDoNALD ET AL. 


District oF COLUMBIA, 
City of Washington : 


Tho’s C. Anderson, being duly sworn, deposes and says that he 
knows William White, of Cincinnati, Ohio; that helastsaw bim inthe 
city of Washington, D.C., about the first day of October last, at which 
time he had a conversation with him in relation to an assignment 
made-by Augustine R. McDonald to him (White) of the award ren- 
dered by the Mixed Commission in said McDonald’s case against the 
United States. That in the course of said conversation it was sug- 
gested that there were liens on the award, and that payment of the 
award might not be made under said assignment. That the said 
White thereupon replied that he would not loese anything in that 
event because he was under no obligation to pay said McDonald 
anything unless he received the money on the award, and that he 
was fully secured in any event. 

Affiant further deposes and says that he knows the said Augustine 
R. McDonald, and that in the latter part of October or the first part 
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of November last he overheard a conversation in the city of 
1155 Washington, D. C., between said McDonald and one G. W. . 

Murphy, in which’the said Murphy said to McDonald, “Are 
you sure that you can rely on White? Is not the amount sufficient 
to tempt him to go back on you?” McDonald replied, “ No, he will 
never go back on me. He is equally interested with me in forcing 
all the parties to come to my terms.” 

Affiant further deposes and says that within the last ten days he 
heard the said McDonald in the examination of himself under oath 
before J. H. Mandeville, of this city, say that G. W. Murphy was 
his attorney and that whatever he had told him was told him in 
confidence. 

And further that he, McDonald, had assigned his award to Wil- 
liam White for the sum of two hundred and two thousand dollars 
and that he (McDonald) had no interest in said award and no con- 
trol over it. | 

Affiant further says that from statements of the said McDonald 
and his conduct in this city he is convinced that said McDonald’s 
sole object is to have said award paid to said White or to have it 
transferred to England and paid there for the sole purpose of de- 


frauding his just creditors. 
THOS. C. ANDERSON. 


Subscribed and sworn to before me on this 26th day of December, 
A. D. 1874, the erasures and alterations on fifth & seventh lines of 
first page having been first made. 

[SEAL. ] JAS. T. K. PLANT, 

| | Notary Public. 


Affidavit of McDonald.—Filed Dec. 28, 1874. 
Affidavit of McDonald. 


Augustine R. McDonald, being duly sworn, says that he has 
known his codefendant William White for about 15 vears last past, 
and has transacted business with him during that time to a very * 
large amount, aggregating over half a million of dollars. That his 
general reputation for fair and honest dealing in the community in 
which he resides, to wit, in the city of Cincinnati, Ohio, is equal to 
that of any of the merchants and commercial men of that city. 

That said White is a member of several firms doing a large and 
extensive business, to wit, W’m White & Co., and Holmes, Black & 
Co., of Cincinnati; of White, Duncanson & Co., of Evansville, In- 
diana. That affiant is informed that the said White has a large 
and valuable individual estate situate in the States of Ohio and 
Kentucky. 

That the said White if he received the proceeds of said award will 
be abundantly able to respond to any judgment or decree of the 
court in the premises. 

That the said plaintiff is wholly irresponsible pecun’arily, as affi- 
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ant is informed and believes, and that the bond that he gave as as- 


signee as aforesaid was in the sum of $100.00 only. 
A. R. McDONALD. 


Sworn to before me and signed in my presence this 28th day of 
December, A. D. 1874. 
R. J. MEIGS, Clerk, 


By R. J. MEIGS, J’r, Ass’t CVE. 


1156 Echibit J. H. M—Filed Dec. 28, 1874. 
Exhibit J. H. M. 


In the supreme court of the District of Columbia. 


JOHN W. RosBerRtTsoNn 
v. At law. No. 13179. 
A. R. McDona.p. 


Testimony for plaintiff adduced on the 16th day of December, 1874, 
before me, James H. Mandeville, examiner in chancery in the 
above-entitled cause by virtue of an order of David K. Cartter, 
chief justice of the supreme court of the District of Columbia, made 
by him October 30th, 1874, requiring Augustine R. McDonald to 
appear before me and to testify of and concerning matters and 
things of him asked by the plaintiffs counsel, C. A. Ray, esqr., 
for the purpose stated in the order, a copy of which is hereto an- 


nexed. 


The witness, the defendant, having been duly sworn according to 
law on a previous day to the 16th December, 1874, in the course of 
his examination on that date,.testified as follows in the presence of 
John W. Robinson, plaintiff, Robert Christy, esqr., defendant’s 
counsel, George W. Murphy, formerly defendant’s counsel, and others. 


Q. 171. Was William White, of Cincinnati, interested with you In| 


the ownership or had he any interest in the cotton for the destrue- 
- tion of which you brought your claims before the Mixed Commis- 
sion ? 3 

Answer. Neither, sir. 

Q. 172. Did he ever acquire any interest in the claims while pend- 


ing in the commission ? 

Answer. He did not. 

Q. 173. Is he now the owner of the claim ? 

(Defendant’s counsel excepts on the ground that the question is 
wholly irrelevant and incompetent.) 

Answer. He is the owner. 

Q. 174. Have you no interest in the glaim or control of the same ? 

(Defendant’s counsel excepts on the ground that the question is 
irrelevent and incompetent.) 

Auswer. I do not control it and am not interested in it. 


a ~~ >. 
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Q. 175. Was M’r White aware at the time he acquired his interest 
in this claim of the services rendered by the plaintiff ? 

Answer. No, sir; I don’t believe he had ever heard of the plaintiff 
at that time. 

Q. 176. At what time was this interest acquired by M’r White? 


(Defendant’s counsel protests against this line of examination as 
wholly foreign to the case and unjust, inasmuch as it is an unneces- 
sary consumption of the time of witness and his counsel.) 


Answer. In the early part of August, 1874. 
Q. 177. Was not the purpose of the transfer to avoid the payment 
of the plaintiff's claim ? 


(Defendant’s counsel excepts and renews his protest.) 


Answer. I had not seen this claim of plaintiff at that time; and 
I made no transfer to avoid any debt. 
Q. 178. What was the consideration for the transfer? 


(Defendant’s counsel again excepts and protests.) 


1157 Answer. I at first offered the claim to M’r White for 
$204,000 in U. S. currency, and he finally consented to give 
$202,000. . 

Q. 179. Did M’r White assume the discharge of the plaintiff's 
claim ? 

Answer. M’r White assumed nothing but to pay the amount of 
$202,000 to me. 

* * * * eae * 
County OF WASHINGTON, 
District of Columbia, ss : 

I, James H. Mandeville, examiner in chancery in the District of 
Columbia, hereby certify that the foregoing questions and answers 
from 171 to 179, inclusive, are a true copy of the original record 
of the testimony of Augustine R. McDonald, adduced before me on 
the 16th day of December, 1874. 

And I further certify the following to be a true copy of the order 
by virtue of which the testimony was taken of the said A. R. Me- 


Donald : 
In the supreme court of the District of Columbia. 


JouHn W. ROBERTSON, PLAINTIFF, 
v. At law. No. 13179. 


AuaustTINE R. McDONALD, DEFENDANT. 


Comes now the plaintiff and files his affidavit, showing reasonable 
cause for the oral examination of the defendant, Augustine R. Me- 
Donald, before an examiner of this court; and on motion of the 
plaintiff it is ordered that the said Augustine R. McDonald appear 
before James H. Mandeville, an examiner of this court, on the 6th 
day of November, at 10 o’clock a. m., then and there to be examined 
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by the plaintiff in regard to the matters stated in the declaration 
and particulars of demand therein. : 


By order of the court. 
D. K. CARTTER, 
Chief Justice. 


(Endorsed :) John W. Robertson v. Augustine R. McDunald. 


Served copy of within order on A. R. McDonald October 30, 1874. 
ALEXANDER SHARP, 
Marshal. 


Filed Oct. 30, 1874. 
R. J. MEIGS, Clerk. 


Witness my hand and official seal, at the city of Washington, this 
22d December, 1874. 
[SEAL. | JAMES H. MANDEVILLE, 
Examiner in Chancery, D. C. 


Rule to show cause, south’n dist. of Ohio.—Filed Dec. 28, 1874. 


District court United States, southern district of Ohio. In bank- 
ruptcy. 


In the matter of Augustine Ralph McDonald, bankrupt. 


On reading the petition of Thomas Jefferson Phelps, assignee of said 
bankrupt, and theaftidavit of James T. Johnson filed herein, it is hereby 
ordered the the said Augustine Ralph McDonald appear before 
1158 this court on the 6th day of October, 1874, the same being the 
first day of said October term, to show cause why the said 
Augustine Ralph McDonald shall not be decreed to have obtained 
the award made by the Mixed Commission on British and American 
Claims under the treaty of May Sth, 1871, upon claims numbered 
forty two (42) and three hundred and thirty-four (334), before said 
Mixed Commission, filed by said McDonald against the United 
States, subject to and in trust for the payment of his just debts 
stated in his schedules filed in said bankruptey proceedings 
and such other just debts as he owed at the time of the filing 
of his petition in bankruptcy and subject to the rights of the said 
assignee in bankruptcy. And why the said McDonald should 
not be decreed to execute such deeds as will, under the rules gov- 
erning the payment of said award by said Mixed Commission, en- 
able the said assignee in bankruptcy to collect the amount of said 
award. 

It is further ordered by the court that said Augustine Ralph 
McDonald be, and he is hereby, restrained and enjoined until the 
further order of this court from collecting or receiving, either in person 
or by his agent or agents, attorney or attorneys, the amount of said 
award or any part thereof, or from assigning, transferring, or making 
any disposition of the said award or any part thereof. 
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Witness the honorable Philip B. Swing, judge of said court, and 
seal thereof, at Cincinnati, this 19th day of September, A. D. 1874, 
and in the 99th year of the Independence of the United States of 
America. : 

Attest : 

[ SEAL. } THOMAS AMBROSE, C?k. 


United States district court, southern district of Ohio. In bank- 
ruptcy. 


In the matter of Augustine R. McDonald, bankrupt. 


v8. 


THomMas JEFFERSON PHELPs, —e 
AvuausTINE R. McDonanp. 


On motion of said assignee, by Perry & Tenny, his attorneys, 
and for good cause shown, it is ordered that the time within which 
the said Augustine Ralph McDonald shall show cause, as specified in 
the order entered herein on the 19th day of September, A. D. 1874, 
be, and the same hereby is, extended to the 3rd day of November, 
A. D. 1874. 

And it is further ordered that the injunction and restraining 
order stated in said order entered herein on said September 19th, 
1874, be, and hereby is, continued until the further order of this 
court. 


UNITED STATES OF AMERICA, 
Southern District of Ohio, ss: 


I, Thomas Ambrose, clerk of the district court of the United States 
for the southern district of Ohio, hereby certify the foregoing entry 
in the case of Augustine Ralph McDonald, a bankrupt, to be truly 
and correct!y copied from the journal of said court, as the same is 
kept in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Cincinnati, this 6th day of October, A. D. 
1874, and in the 99th year of the Independence of the United States 
of America. 

Attest: 

[SEAL. ] THO’S AMBROSE, Clerk. 


1159 Decree appointing receiver & for injunction.—Filed Dee. 28, 1874. 


In the supreme court of the District of Columbia. 


Tuomas J. PHELPS, ASSIGNEE, 


v. 
AuacustinE R. McDonaLtp AND WILLIAM 
W hite. 


This cause coming on to be heard upon the motion of the com- 
plainant for an injunction in accordance with the prayer of the bill 
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to restrain the defendant from collecting from the agent of the British 
Government the amount of the award in favor of the defendant, A. 
R. McDonald, in the proceedings mentioned, it is, this 28 day of De- 
cember, 1874, ordered the writ of injunction issue to restrain the de- 
fendants, Augustine R. McDonald and William White, and each of 
them, until the final hearing of this cause, from collecting or receiv- 
ing from the agent of Her Britannic Majesty charged with the duty 
of paying the awards of the Mixed Commission under the treaty 
between the United States and Great Britain of May 8, 1871, the 
amount of the award of said commission in respect of the claim in 
the caseof Augustine R. McDonald vs. The United States, described 
in the bill of complaint. 

And the counsel for the defendants stating in open court that there 
is danger that the fund may, if not drawn from the hands of the 
British agent on or before the 3lst day of December, A. D. 1874, be 
remitted to England, it is further ordered that George W. Riggs be 
and he is hereby appointed receiver of this court, with authority to 
collect and receive from the said agent of the British Government 
the amount payable to the said A. R. McDonald and W’mn White, 
and each of them,in respect of the said award, and to hold the same 
until and subject to the further order of this court. 

By the court. 


A. WYLIE. 
Demurrer to pleas of def’t.—Filed Jan. 2, 1875. 


In the supreme court of the District of Columbia. 


Tuo. J. PHELPS, ASSIGNEE, 
vs. In equity. No 3910. 
A. R. McDonatp & WILLIAM WHITE. 


The complainant demurs to the pleas of the defendant. 
JNO. D. McPHERSON, 
Sol. for Comp’t. 


I certify that the above demurrer is well founded in matter of 


law. 
JNO. D. McPHERSON, 
S’r for PU. 


Replication to ans. of def’ts—Filed Jan. 2, 1875. 


In the supreme court of the District of Columbia. 


Tuos. J. PHELPS, ASSIGNER, 
vs. In equity. No. 3910. 
A. R. McDonaLp Anp WILLIAM: WHITE. 


The complainant joins issue upon the answer of the defendants. 


JNO. D. McPHERSON, 
Solicitor for Comp’ts. 
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.1160 Order enlarging time for taking testimony—Filed Feb. 16, 1875. 


Supreme court of the District of Columbia. 
Tuo. J. PHEetps 


v8. 
A. R. McDonatp & WHITE. 


On motion of M’r MacPherson the time for taking testimony in 
this cause is enlarged for thirty days from this 16 day of February, 
A. D. 1875. 

By the court. 


btn equity. No. 3910. 


A. W. 


Decree ordering one-half of fund placed in hands of receiver, &c.—Filed 
Feb. 16, 1875. 


In the supreme court of the District of Columbia. 


In equity. No. 
3910. 


v8. 


Tuomas J. PHELPS, ASSIGNEE, 
AuGusTINE R. McDonaLp AND WILLIAM WHITE. 


This cause came on to be further heard on this 16th day of Feb- 
ruary, A. D. 1875, and thereupon and upon consideration thereof 
and with the consent of the parties to this suit, and of Charles E. 
Hovey and William P. Dale, parties complainant in a certain cause 
in equity in this court, numbered 3937, against the same defendants, 
and claiming one-fourth of the award in the proceedings mentioned, 
it is this 16th day of February, A. D. 1875, ordered, adjudged, and 
decreed : 

1. That the restraining orders heretofore made in both said causes 
are hereby vacated. 

2. That the decree made in this cause on the 28th dav of Decem- 
ber, A. D. 1874, appointing George W. Riggs, esq., receiver, and 
granting a provisional injunction, is modified as follows, viz: That 
the defendant William White may receive from the agents of the 
British Government the one-half of the net amount of the award in 
the proceedings mentioned free and discharged of all claims of the 
plaintiffs in both the causes above mentioned, to enable the said de- 
fendant to pay the expenses incurred by the defendant A. R. Me- 
Donald in the prosecution of this claim, which sum of one-half of 
said award the court finds to be the reasonable expense incident to 
the prosecution of. the said claim by said defendant A. R. McDonald 
before said Mixed Commission, exclusive of said claim of Hovey 
and Dale. 

3. That the remaining half of the nett amount of said award shall 
be paid to the said George W. Riggs, and it is ordered, adjudged, 
and decreed that the defendant shall execute all such orders, re- 
ceipts, and acquittances necessary to enable the said George W. 
Riggs to collect thesame. And the said George W. Riggs shall hold 
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the said half of the said award subject to the claims, liens, and rights 
of the said Charles E. Hovey and William P. Dole and of the plain- 
tiff in this cause, to be determined by the further decree of this 
court in this cause, and in the cause of said Hovey and Dole here- 
inbefore mentioned. 
It is further ordered that said receiver be directed to invest the 
money so placed in his hands in bonds of the United States, or in 
3:65 bonds of the District of Columbia guaranteed by the 
1161 United States, as he may deem best for the interest of the 
parties concerned. And that a copy of this decree be filed in 
the last-numbered cause. 
By the court. 
A. W. 
We consent to the foregoing decree. 
~ JNO. D. McPHERSON, 
For Tho’s J. Phelps, Assignee. 
ROBERT CHRISTY, 
For A. R. McDonald & William White, Defendants. 
H. H. BLACKBURN, 
Attorney for Charles E. Hovey and W. P. Dale. 


Stipulation for taking testimony.—Filed Feb. 20, 1875. 


Supreme court of the District of Columbia. 


In equity. No. 
3910. 


Vv 


THoMAS J. PHELPS, ASSIGNEE, 
AuGustINE R. McDonaLp AND WILLIAM WHITE. 


It is agreed that the testimony that may be taken pursuant to 
agreement between Thomas A. Logan, for complainant, and Jordan, 
Jordan & Williams for defendants, all of Cincinnati, Ohio, may be 
read in evidence on the hearing of this cause. 

JNO. D. McPHERSON, 
Sol’r for Comp’t. 
ROBERT CHRISTY, 
Att'y for White & McDonald, Def’ts. 


Demurrer to bill of complaint—Filed April 21, 1875. 


In the supreme court of the District of Columbia. 
THomas J. PHELPS, ASSIGNEE, &C., COMPLAIN- ) 


ant, | Equity doc. 14. No. 


vs. 
y wa * / 3910. 
Aueustine R. McDonatp And WILLIAM | 


White, defendants. 


The defendants, Augustine R. McDonald and William White, 
respectively, by protestation, not confessing or acknowledging all or 
any of the matters and things contained in the said complainant’s bill 
to be true, in such manner and form as the same are herein set forth 
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and alleged, do demur thereto, and for cause of demurrer they show 
that the said complainant, by his said bill, as these defendants are 
advised, sets forth that the said defendant, McDonald, on the 19th 
day of December, 1868, filed his petition in bankruptev in the dis- 
trict court of the United States for the southern district of Ohio, and 
was on said day declared a bankrupt; that on the 5th day of January, 
1869, the said complainant, Thomas J. Phelps, was duly appointed as 
assignee, and on the 12th of February, 1869, the said assignee, in 
conformity with the act of Congress, received from the register in 
bankruptey all the property belonging to the said defendant Mc- 
Donald on the said 19th day of December, 1868, and which would 

pass to the said assignee under and by virtue of the law in 
1162 such case made and provided, together with all the property 

conveyed by the bankrupt in fraud of his creditors; or rights 
in equity, choses iu action, patent and patent-rights and copyrights ; 
all debts due him or any person for his use, and all liens and secur- 
ities therefor; and all his rights of action for property or estate, real 
or personal, and for any cause of action which the bankrupt had 
against any person arising from contracts or from the unlawful 
taking or detention, or of injury to the property of the bankrupt, 
and all his right of redeeming such property or estate; that on the 
17th day of March, 1869, the said defendant McDonald received his 
discharge in bankruptcy, wherefore these defendants respectively 
sav that this court has no jurisdiction of the subject-matter of this 
action, the same being an attempt by the said complainant, Phelps, 
as such assignee, to obtain an order upon said defendant McDonald, 
restraining him from collecting or receiving the amount of the claim 
or award, or any part thereof mentioned in said bill, and requiring 
him to execute such deeds as will enable the said complainant, in his 
character of assignee in bankruptcy, to collect the amount of said 
award; exclus’e jurisdiction of which subject-matter is in and re- 
mains in the district court of the United States for the southern 
district of Ohio. — 

And for further cause of demurrer the defendants respectively 
show, that by said bill of complaint the said cause of action, if any 
cause there be, accrued to the plaintiff herein on the 12th day of 
February, 1869, and this bill of complaint was not brought within 
two years from the time when the cause of action accrued for such 
assignee. 

And for further cause of demurrer these defendants respectively 
say, that the complainant’s bill of complaint in case the same were 
true, which these defendants do in nowise admit, contains not any 
matter of equity whereon this court can ground any decree or give 
the complainant any relief or assistance as against them, these de- 
fendants, in that the said alleged promise of protection from the 
President of the United States and alleged: directions to the officers 
of the Army and Navy to assist the said McDonald, as opportunity 
offered, in getting out such cotton as he might purchase, and the 

ermit from the Treasury Department of the United States author- 
izing him (McDonald) to purchase cotton in the insurrectionary 
States and the subsequent burning of the said cotton by the Army 
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of the United States, as set forth in said bill of complaint, did not 
on the said 19th day of December, 1868, nor on the 12th day of Feb- 
ruary, 1869, give a right of action in favor of the said McDonald, 
defendant, nor in favor of the complainant, Phelps, against the 
United States. Nor did any claim or right by reason of the matters 
set forth in said bill of complaint pass to the said assignee. 

And in that the facts alleged in the said bill of complaint show 
that the award which it is the purpose of said bill to reach and sub- 
ject to the said proceedings in bankruptcy, was so rendered upon 


account of the destruction of certain cotton belonging to said Me- 


Donald, which destruction, if the foundation of any action or right 
of action, was an action for tort, and did not pass to the assignee by 
virtue of any law of the United States. 

And in that, as appears by the said bill of complaint and by the 
treaty of May 8th, 1871, between the Government of the United 
States and the British Government, therein referred to, no ground 
of action nor any right of action for the destruction of the cotton 
mentioned ever existed in the said McDonald against the United 
States in favor of said assignee by virtue of said assignment in bank- 

ruptey against the United States. 
1163 Wherefore these defendants respectively demand the judg- 
ment of this honorable court whether they shall be compelled 
to make any other or further answer to said bill, or any of the mat- 
ters and things therein contained, and pray to be hence dismissed, 
with their reasonable costs in this behalf sustained. 


CHA’S A. RAY, 
Solicitor for A. R. McDonald & William White. 


I certify that in my opinion the demurrer of defendants, A. R. 
McDonald and William White, to the bill of complaint herein is well 


founded in point of law. 
CHA’S A. RAY, 
Solicitor for Defendants. 


In the supreme court of the District of Columbia. 


Tuomas J. PHELPS, ASSIGNEE, ) 
v8. : 
n equity. No. 3910. 
AvuausTINE R. McDonatp & WILLIAM PI equity o910 
WHITE. | J 


The defendant, Augustine R. McDonald, being duly sworn, on his 
oath says that the demurrer by the defendants to the bill of com- 
plaint herein is not interposed for delay. 


AUGUSTINE R. McDONALD. 


STATE OF VIRGINIA, 
City of Richmond, to wit : 


This day personally appeared before me, the undersigned, a notary 
public for the city aforesaid, Augustine R. McDonald, and made 
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oath that the contents of the foregoing writing are true to the best 
of bis knowledge and belief. 
Given under my hand and official seal this 2d dav of April, 1875. 
[SEAL. ] J. A. RICHARDSON, WN. P. 
Final decree.—Filed June 28, 1875. 
In the supreme court of the District of Columbia, June 28, 18785. 


Tuomas J. PHELPS, ASSIGNEE, COMPLAINANT, 


v8. Equity doc. 14. 
AvGusTINE R. McDonAaLp AND WILLIAM WHITE, No. 3910. 
defendants. 


This cause came on to be heard on the demurrer of William White 
defendant, and upon the demurrer of Augustine R. McDonald, de- 
fendant, to the bill of complaint, at this term, and was argued b 
counsel; and thereupon, upon consideration thereof, it is a 
adjudged, and decreed as follows, viz: That the demurrer to the said 
bill of complaint be sustained, and the bill of complaint herein is 
dismissed at the costs of the plaintiff. And that the receiver, George 
W. Riggs, appointed in this case and in Hovey & Dole vs. McDon- 
ald & White, No. 3937, be directed to pay the funds belonging to said 
cause to the said defendants & McDonald & White or order, and 
thereon said receiver shall be discharged. 

By the court. 


A. WYLIE, Justice. 


1164 Appeal to gen. term, June 28, 1875. 


In the supreme court of the District of Columbia. 


Tuomas J. PHELPs 
v8. 3910. Equity docket 14. 


Aucustus R. McDONALD kT AL. 


Enter appeal to the general term from the decree of the court in 
special term sustaining the demurrer and dismissing the bill. 


JNO. D. McPHERSON, 
) Sol’r for Complainant. 
Appeal to gen. term entered. 
By the clerk. 


Appeal bond to gen. term.—Filed 16 July, 1875. 


In the supreme court of the District of Columbia, the 16 day of July, 
1875. 
Tuomas J. PHELPS, PLAINTIFF, 


v8. ' 
Avuaustin’ R. McDonaLp AND Witt1aM WHITE, No. 3910. Equity. 


defendant. 
The plaintiff having appealed to the general term from the de- 
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cree pronounced herein on the 28th of June, 1875, in the special 
term, he and Daniel W. Bell and James H. Wear, sureties for said 
appeal, for themselves and each of them, their and each of their 
heirs and personal representatives, appearing and submitting to the 
jurisdiction of the said general term, hereby undertake to abide by, 
perform, and pay its judgment, which they agree may be pronounced 


against each and all of them. 
T. JEFF. PHELPS, Appellant. 
Witness to the signature of T. J. Phelps: 


J. F. Heanar. 
DANIEL W. BELL, 
J. H. WEAR, 
Sureties. 


A. WYLIE. 


Approved. 


Decree in gen. term, Feb’y 19, 1876. 


In the supreme court of the District of Columbia, in general term, 
February 19, 1876. 


THomMas JEFFERSON PHELPs, co’PL’t, 


vs. No. 3910. Equity 
AuGusTINE R. McDonaLp & WILLIAM WHITE, dock. 14. 
def ’ts. 


This cause having been heard upon the record of the special term, 
and been argued by counsel and submitted to the court, it is there- 
upon, this 19th day of February, 1876, ordered, adjudged, and de- 

creed that the decree in the special term of June 28, 1875, 
1165 from which the appeal to this court was prosecuted be, and 
the same is hereby, affirmed with costs. 

Justice Olin and Chief Justice Cartter dissenting. 

And from this decree the complainant, by his solicitor, here now 
in open court prays an appeal to the Supreme Court of the United 
States, and the same is allowed. 

By order of the court. 


Opinion of the court in gen. term. 


Supreme court of the District of Columbia, in general term, Janu- 
ary, 1876. 


THo's JEFFERSON PHELPS, ASSIGNEE IN BANK- 
ruptey of Augustine R. McDonald, 
In equity. No. 3910. 


W hite. 


M’r Justice Wylie delivered the opinion of the court: 
The cause was heard at the specia! term in equity on general de- 
murrer or the defendants to complainant’s bill. The demurrer was 
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allowed in that court, and the bill dismissed. From that decree the 
cause has come here on complainant’s appeal. Previously to filing 
the demurrer, the defendants had put in an answer, to which no 
replication had been filed by the complainant. Having elected to 
make their defense by way of answer, it was too late for the defend- 
ants to demur except by agreement of counsel. After this, other 
counsel having appeared for defendants, such an agreement was en- 
tered into by counsel for their reSpective clients,and was filed in the 
cause. Thus the cause came on to be heard upon the demurrer to 
the bill, without regard to the answer, or to any other proceedings 
which had taken place, of an interlocutory character. The court 
was thus not at liberty to know that any answer had been filed, or 
that any facts connected with the case existed, except only such as 
appear upon the face of the bill itself, including its exhibits. 

Whilst a demurrer lies only for defects which are patent on the’ 
fuce of the bill, and is bad if it asserts matters of fact outside of the 
bill, it is equally clear on the other hand that if the case made by 
the bill itself be insufficient to entitle the complainant to the relief 
he seeks, he cannot be allowed to fortify the case so made by invok- 
ing aid to his bill from matters of fact which dp not appear upon 
its face. (See Story Eq. Pl., sec. 433 et seq.) 

These are fundamental principles of pleading by whieh ever 
court is bound, and which generally they endeavor to observe. It 
is to be assumed, therefore, that in deciding the issue in the present 
case, this court will know nothing, except the facts properly stated 
iu the bill itself, or its exhibits. To that rule we propose, on this 
occasion, strictly to adhere. 

The subject of controversy in the present case is an award of 
$197,190, made by the commissioners under the twelfth article of 
the treaty of 1871 between the United States and Great Britain. 
That award was not signed by the American commissioner, for rea- 
sons of which we are not informed. It is in the following words : 


AuGusTINE R. McDona.p 
v8. Nos. 42 and 334. 
THe United STATEs. 


We award the sum of one hundred and ninety-seven thou- 
1166 sand one hundred and ninety dollars, to be paid in gold by 
the Government of the United States to the Government of 
Her Britannic Majesty, in respect of the above claim. 
L. CORTI, 
RUSSELL GURNEY, 
Commissioners. 


McDonald was a subject of Great Britain, who claimed before the 
commission that in the early part of the year 1864 he obtained «& 
permit from the Treasury Department, and a letter from the Presi- 
dent, with which he proceeded to the States of Arkansas and Louisi- 
ana, where he purchased a large quantity of cotton, which was sub- 
sequently destroyed by troops of the United States whilst engaged 
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in belligerent operations. At the time he obtained his license, as 


he claimed it to be, it was lawful for the President to authorize li- . 


censes to trade with the enemy in special cases, under regulations 
prescribed by the Secretary of the Treasury. Subsequently to the 
purchase of his cotton the act of Congress of July 2, 1864, was passed, 
which forbade the granting of such licenses and revoked those 
which had theretofore been issued ; and in February, 1865, the cotton 
was said to have been destroyed. McDonald claimed that he had 
made his purchases under a license from the United States in May 
and June, 1864; that the act of Congress of 2d July revoked his 
license, in consequence of which he was unable to remove his cotton, 
and its destruction took place in February, 1865. And this was the 
foundation of his claim before the commissioners. After the claim 
had been allowed by the commissioners, and the money was yet in 
the Treasury of the United States, but ready to be paid over to the 
British Government as required by the treaty, the bill in the present 
suit was filed, by which the complainant asked this court to compel 
McDonald to execute an assignment to complainant of the money 
sv awarded to be paid to the British Government in respect of the 
claim, and for an injunction to restrain McDonald from receiving 
the money. 

The complainant claims that the fund belongs to him by reason 
of certain proceedings in bankruptcy in the southern district of Ohio, 
which took place in 1868 and 1869, under which McDonald was dis- 
charged as a bankrupt on his own petition, and all his property 
passed to the complainant as assignee, including the right to the 
fund here in controversy. It may be conceded that so far as the 
claim in question could be affected by the laws of this country it did 
pass to the assignee in bankruptey, according to the principles af- 
firmed in Comegys vs. Vass, | Peters, 193. That was a case which 
arose under the treaty of 22d February, 1819, with Great Britain. 
The commissioners in that case had made an award in favor of the 
assignee in bankruptcy, and the money was paid to him. Vass, the 
bankrupt, brought an action to recover this money from the assignee, 
on the ground that the claim had not passed under the bankrupt 
assigninent. But the court held that it was such right, or elaim, as 
could and did pass under that assignment. Both parties were citi- 
zens of this country, and the money had actually been received by 
one of them. ! 

An abstract of the proceedings in MeDonald’s bankruptcy is at- 
tached to the billasanexhibit. These show that on the 17th March, 
1869, the applicant, McDonald, received his final discharge. It also 
shows that on the day immediately preceding, on the application of 
the assignee, McDonald was examined under oath as to the nature 
and condition of his property, and that this examination was re- 

duced to writing and filed in the proceedings. The com- 
1167 plainant has not supplied us with a copy of this paper. Had 
it shown any want of truth, or contained false representations 
calculated to mislead his creditors as to the character and value of 
the claims in question, doubtless it would have been set forth. The 
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bill itself, however, charges nothing of the kind iu regard to that 
examination. 

On the 17th of March, 1869, then, the bankrupt was finally dis- 
charged, free of his old debts, and entitled to all his future acqui- 
sitions. 

About six months subsequent to the bankrupt’s discharge, the as- 
signee (this complainant), under authority from the court, sold the 
amounts, Judgments, &c., late the property of the bankrupt, to William 
White, one of the defendants in this suit, for the sum of twenty dol- 
lars. The bill in this case does not affect to deny that McDonald’s 
claim against the United States on account of the destruction of the 
cotton In question constituted a part of the subjects thus sold. 

But it asserts that the cotton claim did not pass under that sale, 
for several other reasons; first, because White, 1n fact, made the pur- 
chase on behalf of McDonald, and with MeDonald’s money. But 
there is nothing, we think, in that objection. McDonald had re- 
ceived his final discharge six months previously to the sale, and 
had he thought proper, or found it convenient, might have been the 
purchaser In his own name. 

The third reason set out in the bill against the validity of that 
sale to White is because in his application before the commissioners 
under the treaty MeDonald made no mention of the fact that such 
a sale had taken place, as by the rules of the commission it was his 
duty to make known in such case. 

But if the sale to White was for McDonald’s use, then it might 
well be said that no transfer had been made. The claim was still 
McDonald’s, under a fair purchase, although for a time it had be- 
longed to his assignee in bankruptcy. 

But suppose the sale was made to White for his own use, how 
could the concealment by McDonald of that fact from the com- 
missioners invest the assignee with any title? His title was already 
gone by the sale. 

The third objection to the validity of the sale made by the assignee 
is that in the schedule of his assets McDonald describes one only of 
his claims as being against the United States, but the other is 
described as being a claim against General Osborne, of the United 
States Army, and others, for burning, in January and February, 
1865, from 1,000 to 2,000 bales of cotton in Arkansas and Louisiana. 
(This claim by an amended schedule was suosequently enlarged to 
7.000 or 8,000 bales, and marked “ worthless.”) It is not charged 
in the bill that the error in stating that the claim was against Gen- 
eral Osborne and others, and not against the United States, was com- 
mitted with any design of fraud on the part of McDonald, but that 
it was ealeulated to mislead as to its value—a claim against the 
government being of greater value than one of the same character 
against an individual, or, at any rate, that it was not a correct de- 
scription. 

But in that matter the act of General Osborne was the act of the 
government, which was responsible for his conduct and this was 
known, so that it was substantially a statement that the claim was 


one against the government. 
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Besides this, the bankrupt proceedings which are referred tc as an 
exhibit, show that on the very day preceding the bankrupt’s dis- 
charge, he was examined under oath as to the condition of his prop- 
erty, when an opportunity was afforded to the assignee and creditors 

to obtain all the information they could desire as to the value 
1168 and character of this claim; and this information was 

probably obtained, but the complainant has neglected to 
annex it as an exhibit to his bill. 

Another objection made to the way in which McDonald described 
his claim in the schedule is that it contains no reference to the 
license under which McDonald claimed to have purchased the cot- 
ton, and which was essential to the validity of any such claim 
against the government. 

But this objection appears to be quite as groundless as cither of 
the others. If it be necessary that the bankrupt should not only 
specify the amount and character of his claim, and the party against 
whom it exists, as he did in the present instance, but also state the 
evidence and other muniments to sustain it, probably no schedule 
in proper form has ever been filed in anv bankrupt court. 

The mere assertion of a claim on account of cotton destroyed by 
an invading force in the enemy’s country, amounts in itself to an 
implication that the claimant relied upon the protection of a gov- 
ernment license in its purchase, otherwise the claim would be pre- 
posterous on its face. Having, therefore, asserted a claim at all 
against the United States in his schedule, he asserted a claim which 
all men knew could be good only under a license. 

But in none of these respects, or any other respects, does the bill 
make a charge of any fraudulent purpose on the part of MeDonald. 

We are now brought to the point at which it is charged that the 
claim, as enlarged in the amended schedule, was marked by Me- 
Donald “ worthless.” If the claim, at the time, was, indeed, known 
by McDonald to be of considerable value, or if he had reason to 
believe that it was valuable, or acted upon such belief, then this case 
would have fallen within the ruling in Clark vs. Clark (17 How., 
315). 

But, at best, the claim, at that time, was but a mere possibility of 
value. Asagainst the United States directly, McDonald could assert 
no claim. He was a subject of Great Britain, and as such could 
claim the interposition of his government on his behalf. There was 
a possibility of a treaty, but in making treaties private interests are 
often sacrificed for political considerations. A treaty might be made 
some time in the future or might not. If made, the period might 
be remote; and whenever made, it might contain no provision for 
his case. | 

Under these circumstances, McDonald might fairly have set down 
his claim as “ worthless.” 

I propose now to go further, and to show from the face of this bill 
and its exhibits that the claim in question was utterly without foun- 
dation or value at the date of the proceedings in bankruptey, and 


that White, who bought it for twenty dollars, paid more than it was 
worth. 
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By the laws of war, property found in the country is liable to 
destruction by the invading force without regard to whether it be- 
long to enemy, neutral or friend. Its location makes it all enemy 
property, and if it in fact be property of a neutral, he will have no 
right to compensation for his loss. 

Foreigners who reside in the enemy’s country in time of war must 
share the inconveniences of its citizens. The law upon this subject 
was clearly stated by M’r Marcy, when Secretary of State, in answer 
to a demand made by the French Government upon the United 
States for indemnity on account of losses sustained by French citi- 
zens from the bombardment of Greytown by a naval force of the 
United States, as follows: 

“ No power assailing an enemy’s country is required to discrimi- 
nate between the subjects of that country and foreigners domiciled 

therein, nor can the latter, with any better right than the 
1169 former, claim indemnity in any case except from the country 
under whose jurisdiction they have placed themselves. 

Nevertheless a license to trade with the enemy may be granted by 
a belligerent state to its own subjects, to neutrals, or even to subjects 
of the enemy, and operates as a dispensation with the laws of war, 
so far as its terms may fairly be construed to extend, but being a 
high act of sovereignty it is necessarily stricti juris,and must not be 
carried further than a clear construction of its terms will permit. 
See Lawrence’s Wheaton, 690, 691. 

The leading case on this subject is that of the Hope, which was 
an American vessel, laden with corn and flour, captured whilst pro- 
ceeding from the United States to a port in Spain occupied by Brit- 
ish troops, under a license granted by the British consul at Boston, 
accompanied by a letter of approval from the admiral on the Hali- 
fax station. Sir William Scott pronounced judgment condemning 
the vessel as lawful prize,on the ground that neither of these officers 
possessed authority from the government to grant a license to the 
ship to trade with the enemy. 

By the act of Congress of 15th July, 1861, the President was 
authorized, in his discretion, to grant licenses to trade with the 
inhabitants of the insurrectionary States; and such intercourse, so 
far as by him licensed, should be conducted and carried on only in 
pursuance of rules and regulations prescribed by the Secretary of 
the Treasury. 

In pursuance of the authority conferred by this law, rules and 
regulations were issued by the Secretary of the Treasury at different 
times and promulgated by order of the President. Such as are ap- 
propriate to the facts of this case as stated in the bill will be referred 
to presently. All these several series of regulations are expressly 
made exhibits to this bill, and are, therefore, proper to be considered 
on this demurrer. The complainant was bound to state in bis bill 
the authority under which McDonald proceeded to the enemy’s 
country for purposes of trade, and to show that the license was in 
all respects such as the law of Congress permitted, otherwise the bill 
itself shows that he acted without license, and that his claim was 
without foundation. 
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The bill does state that he had a letter from the President recom- 
mending him to the protection of the officers of the Army. It also 
states that he received a promise of protection and necessary per- 
mits from the Treasury Department. But neither the letter nor the 
permits are set out in the bill or any of the exhibits; nor does it 
pretend to state their substance, nor even that the permit was signed 
by the Secretary, or signed by any one. What constituted a neces- 
sary permit was such a permit as the law authorized, and the bill 
affords us no light as to the character of MceDonaid’s permit, except 
the expression of an opinion on his part that it was such a permit 
as he needed for his purposes. Had the permit been exhibited, or 
its substantial contents stated in the bill, perhaps we might have 
differed from this complainant as to its character. At all events, 
we have a right to know something more on this subject than we 
find in this bill. The rule is that the bill should state the right, 
title, or claim of the complainant with accuracy and clearness. 
(See Story Eq. Pl., see. 241.) In the case of Dainese vs. Hale, de- 
cided by the Supreme Court of the United States at the present 
term, M’r Justice Strong, in pronouncing the opinion, says: “ One 
who seeks to shelter himself from personal liability for an alleged 
tort on the ground that the act complained of was committed by 
him in the exercise of consular jurisdiction must set forth the laws, 

usages, &c., which authorized that jurisdiction.” 
1170 [un the present case the value of MeDonald’s claim, if any, 
depended upon his license. The act of Congress alone could 
make the license lawful. No permit granted by any officer of the 
government, the Army, or Navy, could relieve him or exempt bis 
property from the liabilities of an enemy, except such as was issued 
strictly in pursuance of the law. 

By the act of Congress of 15th July, 1861, the President was vested 

with discretionary authority to prescribe in what cases and on what 
terms a partial intercourse might be permitted with the. States then 
in rebellion. In pursuance of this authority he directed the Secre- 
tary of the Treasury to prescribe the regulations which were issued 
by that officer on the 4th March, 1862. These regulations were still 
in force at the date when McDonald claims that he obtained a letter 
from the President and a permit from the Treasury Department to 
go into the Southern States for the purpose of buying cotton; and 
were expressly made subject to future modification or revocation. 
. The first of these regulations declared that “all licenses shall be 
issued by the Secretary of the Treasury, and all applications there- 
for must be made in writing to him, stating specifically the purpose 
for which the license is desired, and, if for general or special trade, 
setting forth the character and aggregate value of the merchandise 
to be transported to the destination thereof, and the proposed route 
of transportation; and also the character of the merchandise, if any, 
desired in exchange, with the proposed route of transit thereof, and 
its destination.” 

The second regulation prescribes that ‘‘ before the delivery of any 
license the party therein permitted to trade shall execute a bond to 
the United States with sufficient sureties in the penal sum of at least 
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twice the amount of the trade so licensed, which bond shall be sub- 
ject to such approval and conditioned on such terms as shall be 
specified in the license.” 

Along with the promulgation of these regulations the Secretary 
of the Treasury gave notice that they were to remain in force so 
long as the condition of hostilities shall continue, unless sooner 
modified or revoked. 

It would have been more satisfactory—it was indispensable—to 
show in this bill that McDonald’s license was in strict conformity to 
these regulations. 

Nowhere is there to be found, however, any regulation which au- 
thorized a license to purchase cotton in the South and bound the 
United States to protect such cotton from dau gers of war. 

But the ground of McDonald’s claim against the United States 
was that he bought his cotton under a permit, and before he could 
get the cotton away under his permit his license to trade and trans- 
port was revoked by act of Congress of 2d July, 1864. 

It is a sufficient reply to that ground of claim to say that it was 
atime of war, when parties who ran risks sometimes made large 
profits and sometimes met with great losses. The permit in this 
case, If one was ever granted, was obtained on the express condition 
that it might be revoked at any time. McDonald, with eyes open, 
chose to take his permit on that condition. In one month, or per- 
haps two, after the cotton was purchased, the permit was revoked 
by the act of Congress of 2d July, 1864. I can see no ground for 
damages from that cause. 

There is still another ground upon which, in my judgment, his 
claim against the United States was worthless. According to his 
statement, the cotton was bought in the months of May and June, 
1864, and not destroyed till February, 1865. At the time of its de- 

struction it is not even alleged that he was present himself, 
1171 or had any agent or servant in charge of it, or that in any 

respect he exercised the slightest care for its protection ; or 
that notice was given to General Osborne, or any officer of the force 
by which it was destroyed, of the existence of his license, if he had 
one. 

If indeed the cotton was there and owned by him, it was not dis- 
tinguished from that of the enemy, and therefore subject to all the 
contingencies of war in a hostile country. Property so situated, and 
of that value, should have had the personal guardianship of its 
owner. If a license for its protection existed, and had been shown 
to General Osborne, as in that case it ought to have been, the cotton 
would not have been destroyed. No military officer can violate a 
safe conduct or lawful permit, except at his utmost peril. 

But it is claimed that McDonald might have brought away the 
cotton but for the passage of the act of July 2, 1864. We have al- 
ready seen that this was one of the risks which, after full notice, he 
chose to assume. Besides, the bill contains no averment that he 
made use of any diligence to bring it away either before or after the 
passage of that act, until about the time it was destroyed, when it is 
stated he procured a special permit for that purpose from the gov- 


608 THOMAS J. PHELPS, ASSIGNEE, VS. 


ernment here, but that before he could act under it the cotton was 
destroyed. But why should he care to incur the hazards of trans- 
portation in such atime and in his cireumstanees? The license 
from this government, had he shown it, would have been his sure 
protection, and he alleges that he had also obtained a similar license 
from the Confederate authorities. With the exercise of the com- 
monest discretion, his cotton was safe from danger on either side. 
If his story be true, the cotton was lost by his own neglect, and his 
claim against the United States or General Osborne was indeed, as he 
stated, utterly worthless. He knew this better than any one else, 
and marked it so in his schedule. 

Under these circumstances, the worthless claim was sold by the 
assignee in bankruptey and purchased by White for more than its 
value. It matters nothing whether White bought the claim on ac- 
count of McDonald or for himself. Six months prior to that trans- 
action McDonald had been discharged under the bankrupt proceed- 
ings, and thereafter had a perfect right to the proceeds of his own 
industry and enterprise, and to make his investments in what way 
he pleased. Concede that the sale to White was on his account, it 
shows that he was not at that time looking forward to the treaty of 
1871, under which the claim should be made valuable, through the 
power of the British Government. The claim derived all its value 
from that treaty. It was one of those chances which sometimes hap- 
pen to create fortune for the recipient without merit or exertion on 
his part. In itself the claim was without value, but the British 
Government took it up, and by paying equivalents to the United 
States procured its allowance. And now the very assignee in bank- 
ruptey who made the sale steps forward and asserts a claim to the 
fund in the face of his own acts, done with the sanction of his 
court, and which were all valid and regular at the time, for no other 
reason than that the property which was worthless when he sold it 
has turned out to be valuable in the hands of the purehaser from 
considerations which could not have been foreseen, and which were 
independent of its merits. 

Lengthened as this opinion is already, I cannot bring it to a con- 
clusion without adverting to another view of the case, which, on the 
face of this bill, demands attention. 

By the twelfth article of the treaty of 1871 it was provided that a 

commission should be chosen by the respective parties to the 
1172 treaty, who should have the power to determine upon all 

claims which the respective governments should present on 
the part of their respective citizens against either of the govern- 
ments of the character therein deseribed. These claims were to be 
prosecuted only by counsel appointed by the respective govern- 
ments, and only on evidence so furnished. There was to be no pri- 
vate interference. The contestation was to be between the one gov- 
ernment and the other only. And by the fifteenth article it was 
provided that “all sums of money which may be awarded by the 
commissioners on account of any claim shall be paid by the one 
government to the other, as the case may be, within twelve months 
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after the date of the final award, with interest, and without any de- 
duction save as specified in Article X VI of this treaty.” 

By the fourteenth article it was provided that these commissioners 
should be competent “ to decide in each case, whether any claim has 
or has not been duly made, preferred, and laid before them, either 
wholly or to any and what extent, according to the true intent and 
meaning of the treaty.” : 

The money was to be paid over by the Government of the United 
States into the hands of the British Government. 

The object of this bill is to compel the defendants to make a writ- 
ten assignment or transfer to the complainant of the claim so held 
by MeDonald against the British Government under the award of 
the commissioners in his case. 

There are at least two insuperable obstacles arising out of the 
treaty which, in our judgment, forbid our exercise of jurisdiction in 
this matter. The first arises from the express language of the thir- 
teenth article, which declares that “the high contracting parties 
hereby engage to consider the decision of the commissioners as ab- 
solntely final and conclusive upor each claim decided upon by them, 
aud to give full effect to such decisions, without any objection, eva- 
sion, or delay whatsoever.” 

Concede the right of this complainant to the fund in controversy ; 
the fund is in the hands of the British Government for its adminis- 
tration, placed there in trust, to be disposed of under its contract, 
“to give full effect to such decisions.” 

The British Government is the tribunal created by the treaty itself 
to dispose of the money. With the manner of performing that duty, 
neither this government nor any of its courts can interfere. The 
treaty determines that question. 

The money is in England and in the hands of that government, 
to be disposed of with no accountability to any other government or 
authority whatever. To exercise jurisdiction in such a case by this 
court would be vain and nugatory. ‘The British Government might 
respect our decisions, but that would be just as it pleased. Were we 
to decree here that the money was the property of this complainant, 
and that McDonald should execute to him an assignment thereof, 
our Cecision would be simply nugatory. 

In Story’s Equity Pleadings, sec. 48, the author says: 

“In general, the fact that the property is not within the jurisdic- 
tion constitutes no bar to a proceeding in a court of equity, if the 
person is within the jurisdiction, for a court of equity acts upon the 
person, or, to use the appropriate phrase, «wquitas agit in _per- 
sonam. But questions may arise under a bill respecting funds, or 
other things in a foreign country, so purely local that a court of 
equity in another country might very properly decline to interfere, 
and remit it to the domestic forum.” 

It is quite true that suits in equity were entertained in this court 

tu determine the right to awards made by the commission 
1173 which sat here under the treaty of Guadaloupe Hidalgo, but 
that was where the fund was within the jurisdiction of the 
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court, and a statute had expressly provided that such suits might 
be brought to determine rights as between citizens of the United 
States. It was also decided in Comegys vs. Vasse (1 Peters, 193) 
that the commissioners under the treaty with Spain of 22d Febru- 
ary, 1819, had power to decide upon the amount and validity of 
claims, but not upon the conflicting rights of parties to the sums 
awarded by them, which belonged to the courts. 

But in that case the controversy was between two citizens of the 
United States, and the fund was here to be administered by this 
government and paid to its own citizens. Suppose in that case that 
Comegys, the assignee in bankruptcy,in whose favor the award was, 
had happened to be in Spain, and some citizens of Spain had there 
brought a suit against him, claiming the proceeds of the award ; 
would any one contend that such a proceeding could have been 
maintained in that country, or if so, would have been respected in 
this? It would have been a sufficient answer to reply that by the 
terms of the treaty the awards made were to be for claims of Ameri- 
‘an citizens against Spain,and that the American Government had 
undertaken to pay these awards through its own tribunals, executive 
or judicial. And yet that would have been a less objectionable 
proceeding than this one, for the terms of the Spanish treaty con- 
ferring jurisdiction over the subject on the American Government 
are not nearly so comprehensive and emphatic as those contained 
in the treaty of 1871, conferring jurisdiction upon the British Gov- 
ernment in respect of the awards in favor of its subjects. 

These remarks are equally applicable to the case of Freval vs. 
Bach (14 Peters, 95), which was a controversy between American 
citizens as to the division of a sum of money received by the United 
States from the Government of France under the treaty of July 4, 
1831. 

Had some French citizen claimed a right to this fund, and sought 
to enforce his claim by a decree obtained in a French court in per- 
sonam against an American who happened to be found in that 
country, it would have been a case like the present. I cannot 
imagine that such a decree would have been respected by the gov- 
ernment of this country, to which the money had been paid with 
authority under the treaty to dispose of it amongst American 
claimants. 

The fund in controversy in the present case is in England for all the 
purposes of this case, and, since its payment, has never been within 
the United States. From this proposition another question arises 

‘which has not yet been considered, and that is, whether the title to 
this fund could have passed to this assignee under the assignment 
in MeDonald’s bankruptey ? 

In England the doctrine is that the bankrupt assignment transfers 
all the bankrupt’s personal property wherever situated, but such is 
not the law as held by the courts of this country. In Oakey vs. 
Bennet (11 How., 33), it was held by the Supreme Court of the United 
States that a decree in bankruptcy passed in 1843 by the district 
court of the United States for the eastern district of Louisiana did 
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not pass to the assignee real property in Texas, which at that time 
was a foreign country. In that case the court say (McLean, J.): “A 
statutable conveyance of property cannot strictly operate beyond the 
lucal jurisdiction. Any effect which may be given toit beyond this 
does not depend upon international law, but the principles of comity, 
and national comity does not require any government to give effect 
to such assignment when it shall impair the remedies or lessen the 

securities of its own citizens. And this is the prevailing doc- 
1174 trine in this country. A proceeding in rem against the prop- 

erty of a foreign bankrupt, under our local laws, may be 
maintained by creditors, notwithstanding the foreign assignment.” 

The same views are to be found in Lawrence’s Wheaton, 2d edi- 
tion, p. 162, where it is said that “All the effect which foreign laws 
can have in the territory of a state depends absoiutely on the ex- 
press or tacit consent of that state. A state is not obliged to allow 
the application of foreign laws within its territory, but may abso- 
lutely refuse to give any effect to them.” And at page 163 the 
author quotes the following maxim from Huberus: “ By the comity 
of nations, whatever laws are carried into execution within the limits 
of any state are considered as having the same effect everywhere, so 
far as they do not occasion a prejudice to the rights of other states 
and their citizens.” 

Our bankrupt law, therefore, and any proceedings under it can 
propose no extraterritorial operation, except as permitted by the laws 
of other countries. Of itself the assignment in bankruptcy transfers 
no title whatever, even as to personal property whose situs is beyond 
the United States. Foreign judicial tribunals, however, on the 
principle of comity, will give effect to such assignment whenever such 
action would not interfere with the rights of their own governments 
or subjects. In the case before us now, by the express terms of the 
treaty, the exclusive administration of the fund has been committed 
to the British Government. A claim of jurisdiction on our part 
would be directly in conflict with that conferred by the treaty; the 
ground of comity is swept away, the money is beyond our reach, and 
this bankrupt assignment would be a nullity in England, because it 
is conflict with the treaty, which is the law of that country as it 
is of this. 

It was on a similar principle that the lord chancellor in ex parte 
Blake (1 Cox R., 393) refused the petition of an assignee in bank- 
ruptey to execute an assignment to him of claims due to the bank- 
rupt in America. In that case the lord chancellor satd : “ My diffi- 
culty in making such an order as is now prayed against the bankrupt 
is this, namely, that if he refuses 1 must commit him, and yet, in 
contemplation of our laws, the very instrument he is required to ex- 
ecute is of no effect.’ 

In Wharton's Conflict of Laws, section 843, the law is thus stated : 
“That notwithstanding the attachment (by which is meant the as- 
siguinent in bankruptcy) the bankrupt still retains his capacity to 
dispose of his property in foreign lands. This capacity remains to 
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him as to such property until divested by the judex rei site: This 
point is abundantly settled by decisions, both in Germany and 
France, as well as in the United States. But the domestic assignee, 
as the representative of the creditors in general, as well as foreign 
creditors specially, may apply, according to the modern Roman law, 
in foreign countries where the estate has assets, for an attachment 
of such assets. In the practice of the United States courts, a foreign 
bankrupt assignee has, as such, no standing in the courts, though, 
if there be no conflict with his assignor or with creditors, he may be 
recognized as the representative of the assignor,” citing Perry vs. 
Barry (1 Cr. ©. C. R., 204); Blaine vs. Drummond (1 Brock., 62) ; 
Hunt vs. Jackson (5 Blatehf., C. C. R., 349). 

A jurisdiction which depends on the comity of another nation 
cannot be jurisdiction, except in that country of which the comity 
is asked. 

One other point still remains, and will be considered as briefly as 
possible. 

The only relief asked for in this bill, except injunction (and that 
question is not now to be looked at), is that these defendants be re- 


quired and enjoined to assign and transfer all their right to the fund 


to this complainant as assignee in bankruptey. 
1175 On the complainant’s own showing, why should that be de- 

creed” He says it belongs to him under MeDonald’s bank- 
rupt assignment. If that be true he needs no other assignment ; 
he may assert his rights quite as well without the relief he asks as 
with it. Hither way he must apply to the British Government or 
th e British courts. An assignment made under an order of this 
court would be an assignment in invitum, not a voluntary sale. It 
would have no effect, therefore, except such as it might derive 
under the doctrine of international comity. That much, and even 
more, this complainant already has under the assignment in bank- 
ruptcy. The English courts, it is well known, have gone further 
with the doctrine of comity in favor of the bankrupt proceedings of 
other countries than of any other class of foreign judgments or 
decrees. 

But suppose we were to decree according to the prayer of this bill, 
and the defendant should refuse to obey our decree ; we should then 
find ourselves in the position alluded to by the lord chancellor in 
Blake's case. We must commit him, and yet, in contemplation of our 
law, the very instrument he is required to execute is of no effect in 


‘ itself, and might involve this government in another controversy 


with Great Britain over the treaty of 1871. 

These doctrines, we think, are entirely consistent with the doctrine 
of Penn vs. Lord Baltimore (1 Ves., 444), Massie vs. Watts (6 Cr., 148), 
and other cases of the same purport, in which the courts have held 
that in case of fraud, of trust, or of contract, the jurisdiction of a court 
of chaneery is sustainable wherever the person be found, although 
property not within the jurisdiction of that court may be affected by 
the decree. Tor in the present case no fraud is charged in the bill— 
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there is no trust and there is no contract. The whole controversy 
is between two distinct claims of title to the or 
In Penn vs. Baltimore, the chancellor said: 


“ This court, therefore, has no original jurisdiction on the direct 
question of the original right of boundaries;” and Chief Justice 
Marshall, in Massie vs. Watts, adds, after quoting this opinion of 
the lord chancellor: “The reason why it had no original jurisdic- 
tion on this direct question was that the decision on the extent of 
those grants, including dominion and political power, as well as 
property, was exclusively reserved to the king in counsel.” And in 
another place the Chief Justice said: “ The inquiry, therefore, will be 
whether this be an unmixed question of title ora case of fraud, trust, 
or contract.” 


It is but justice to the learned counsel by whom this case was 
argued to say that our decision in this cause has been placed upon 
the grounds which seemed most satisfactory to our minds, and that 
in doing so we do not wish to be understood as expressing an opinion 
one way or the other on those other numerous questions which were 
discussed on that occasion, and not now passed upon, for the reason 
which has just been stated. 


Cartter, Ch. J., and Olin, justice, dissenting. 


In the supreme court of the District of Columbia, the 4th day of 
April, 1876. 


Tuomas J. PHELPS, ASSIGNEE IN BANKRUPTCY, 
vs. No. 3910. Equity. 
AvucustiInE R. McDonatp & Wittiam WHITE. 


K now all men by these presents that we, Thomas J. Phelps, 
1176 assignee in bankruptey of Augustine R. McDonald, and 
Daniel W. Bell and A. F. Shapleigh, are bound unto the 
above-named Augustine R. McDonald and William White in the 
sum of one thousand dollars, to be paid to the said Augustine R. 
McDonald and William White, their executors or administrators. 
‘To which payment, well and truly to be made, we bind ourselves, 
and each of us, jointly and severally, and our and each of our heirs, 
executors, and administrators, firmly by these presents. Sealed with 
our seals, and dated this 25th day of March, 1876. 


Whereas the above-named Thomas J. Phelps, assignee, hath pros- 
ecuted an appeal to the Supreme Court of the United States to re- 
verse the decree rendered in the above suit by the said supreme 


court of the District of Columbia: 
Now, therefore, the condition of this obligation is that if the above- 


named Thomas J. Phelps, assignee as aforesaid, shall prosecute his 
said appeal to effect, and answer all damages and costs if he shall 
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fail to make good his plea, then this obligation shall be void ; other- 
wise the same shall be and remain in full force and virtue. 


DANIEL W. BELL. [seat. 
A. F. SHAPLEIGH. [seat 
T. JEFF. PHELPS.  [seat.] 


Sealed and delivered in presence of— 


KE. T. Atuen, to D. W. B. 
Watker Hartwe tt, as to T. J. Phelps. 


Approved this 4th day of April, A. D. 1876. 


[SEAL. ] D. kK. CARTTER, 
Chief Justice. 


Clerk’s Certificate. 


CLERK’s OFFICE, 
Supreme Court of the District of Columbia : 


I, R. G. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and that said originals, together, con- 
stitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court this 29th day of Sep- 
tember, 1876. 


[SEAL. | R. G. MEIGS, Clerk, 
By L. P. WILLIAMS, 
Assistant Clerk. 


(Endorsement on cover:) No. 254. Thomas J. Phelps, assignee, 
appellant, vs. A. R. MeDonald and William White. Dist. of Col. 
sup. court. Filed 16th October, 1876. 


1177 Uwnitrep States or AMERICA, 88: 


The President of the United States of America to the hon- 
[seaL.]  orable the judges of the supreme court of the District of 
Columbia, Greeting: 


Whereas lately, in the supreme court of the District of Columbia, 
before you or some of you, in a cause between Thomas J. Phelps, 
assignee, complainant, and Augustine R. MeDonald and William 
White, defendants, wherein the decree of the said supreme court is 
in the following words, viz: 


“This cause having been heard upon the record of the special 
term and been argued by counsel and submitted to the court, it is 
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thereupon, this 19th day of February, 1876, ordered, adjudged, and 
decreed that the decree in the special term of June 28, 1875, from 
which the appeal to this court was prosecuted, be, and the same is 
hereby, affirmed with costs,” as by the inspection of the transcript 
of the record of the said supreme court, which was brought into the 
Supreme Court of the United States by virtue of an appeal agree- 
ably to the act of Congress in — case made and provided, fully 
and at large appears ; 


And whereas, in the present term of October, in the year of our 
Lord one thousand eight hundred and seventy-eight, the said cause 
came on to be heard before the said Supreme Court on the said 

transcript of record, and was argued by counsel, on consid- 
1178 eration whereof it is now here ordered, adjudged, and decreed 

by this court that the decree of the said supreme court in this 
cause be, and the same is hereby, reversed, with costs, and that the 
said complainant recover against the said defendants, A. R. Me- 
Donald and William White, one hundred and sixty-seven dollars 
and thirty-five cents for his costs herein expended and have execu- 
tion therefor. 


And it is further ordered that this cause be, and the same is 
hereby, remanded to the said supreme court for further proceedings 
to be had therein in conformity with the opinion of this court. 


5TH May, 1879. 


You therefore are hereby commanded that such execution and 
further proceedings be had in said cause in conformity with the 
opinion and decree of this court as according to right and Justice and 
the laws of the United States ought to be had, the said appeal not- 
withstanding. 


Witness the Honorable Morrison R. Waite, Chief Justice of said 
Supreme Court, the twelfth day of May, in the year of our Lord one 
thousand eight hundred and seventy-nine. 


Costs of complainant : 


Clerk.....--..-....--. $147 35 Taxed by— 
ANSTEY .cccs comune «=O D. W. MIDDLETON, 
Clerk of the Supreme Court 
$167 35 of the United States. 


(Endorsed :) No. 254. October term, 1878. Mandate ee 
Court United States. Phelps vs. McDonald et al. 


1179 I, James H. McKenney, clerk of the Supreme Court of the 

United States, do hereby certify that the foregoing printed and 
manuscript pages, numbered from one to sixty-eight, inclusive, con- 
tain true copies of the transcript of the record and the mandate of said 
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Supreme Court in the case of Thomas J. Phelps, assignee, appellant, 
vs. Augustine R. McDonald and William White, No. 254 of October 
term, 1878, as the same remain upon the files and records of said 
Supreme Court. 


In testimony whereof I hereunto subscribe my name and affix the 
[eRaL.] seal of the said Supreme Court, at the city of Washington, 
“I this 7th day of March, A. D. 1887. 


JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 


Endorsed : PI’ff’s Ex. D, March 12th, 1887, J. A.S.,ex’r. Phelps 
v. Elliott. U.S. circuit court. Filed Jan. 30,1888. Timothy Grif- 
fith, clerk. 
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pes _ sae OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
No. 23. 


CHARLES E. HOVEY AND WILLIAM P. DOLE, APPEL- 
LANTS, 


VS. 


AUGUSTINE R. McDONALD AND WILLIAM WHITE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA. 


FILED OCTOBER 3 , 1879. 


(Pp. 1181 & 1182, being index to this record, are omitted here. See 
general index.) 


78—1588 
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1183 No. 23. OQ. T., 1883. 
In the supreme court of the District of Columbia. 


CHARLES E. Hovey anp WILLIAM P. DoLe No. 3937. Equity 


a. 
docket 14. 
AUGUSTINE R. McDoNALD AND WILLIAM WHITE. | 


1. Original bill—Filed October 2, 1874. 


The complainants say : 

1. That the said Charles E. Hovey is a resident of the District of 
Columbia, and the said William P. Dole of the State of West Vir- 
ginia. 

2. That the said defendant McDonald is a resident of the State of 
New York, and the said White of the State of Ohio. 

3. That the said complainants in June, 1873, & for a long time 
before and after that date, were engaged in the business of prosecut- 
ing claims against the United States, and in said business had great 
experience and very considerable success. And thatthe defendant 
McDonald is a subject of Great Britain, but for many years past has 
resided in the United States. 

4. That under the 12th article of the treaty of the United States 
and Great Britain, concluded at Washington, on the 8th day of May, 
A. D. 1871, a commission had been organized and assembled at 
Washington, in September of that year, to examine and decide upon 
claims presented by British subjects and claims presented by citi- 
zens of the United States against the Government of Great Britain ; 
and the said defendant Augustine R. McDonald having a claim 
against the Government of the United States amounting to about 
two millions of dollars for indemnification for the burning by troops 
of the United States engaged in suppressing the rebellion of certain 
large quantities of cotton, the property of said defendant, in cer- 
tain places in the insurrectionary States, had presented his said 
claim to the said commission, and had proceeded in the prosecution 
thereof. 

That in the month of June, A. D. 1873, the said defendant Me- 
Donald retained and employed these complainants to aid in the 
prosecution of his said claim, and the duties undertaken by the com- 
plainants and the compensation to be paid them for the performance 
of said duties were prescribed and fixed by an agreement in writing 
signed by the parties, and assented to and approved by one Gilbert 
Moyers, the attorney of the said defendant, heretofore engaged in 
the prosecution of the said claim, a copy of which agreement is here- 
with exhibited, marked Exhibits H. and D. No. 1, and which is 
prayed to be taken and read as part of this complaint. And by the 
said agreement it was provided that the complainants should aid 
in such manner as might by them be deemed best for the interests 
of the said defendant in the prosecution of his said claim before the 
said commission, or before any department of the Government of 
the United States, or through any diplomatic negotiations, and in 
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consideration therefor it was provided that the defendant should pay 
to the said complainants, or to their order, a sum equal to twenty- 
five per centum (one-fourth) of the amount which might be allowed 
on said claim, and the payment of said sum was, by the said 
1154 agreement, made a lien upon the said claim, and upon any 
draft, money, or evidence of indebtedness which might be 
paid or issued thereon. 

That the complainants faithfully performed all the things so as 
aforesaid by them agreed to be performed, and that on the 25th day 
of September, A. D. 1873, there was allowed and awarded by the 
said commission on the said claim the sum of one hundred and 
ninety-seven thousand one hundred and ninety dollars in gold, 
which sum, by said allowance, became a debt of the United States, 
and the said commission made and issued a certificate of their said 
allowance and award, a copy of which is herewith exhibited, marked 
Exhibit H. & D. No. 2, which certificate is the evidence of said in- 
debtedness, and will entitle the said defendant at the time fixed by 
the said treaty of May 8th, 1871, to receive the said amount from 
the Gov’t of the United States, that is to say, within one year from 
the 26th day of September, 1873; and these complainants are in- 
formed and believe, and so charge the fact to be, that such arrange- 
ments have been made between the two governments, in accordance 
with usage in like cases, that the said sum will be paid to the defend- 
ant by an agent of the British Government in Washington City, on 
or immediately after the 26th day of September, 1874, unless the 
time, place, and mode of payment be changed at the instance of the 
said defendant. | 

And the complainants say and charge that upon the allowance 
and award so as aforesaid made by the said commission the defend- 
ant became indebted and liable to pay to the complainants the sum 
of forty-nine thousand two hundred and ninety-seven dollars and 
fifty cents ($49,297.50), in gold, being an amount equal to one-fourth 
of the sum so as aforesaid allowed on the said claim, and that for 
the payment of the said amount so due them these complainants 
had and havea lien upon the said claim and upon the certificate 
of the amount allowed thereon, and upon all moneys which are or 
may become due and payable in respect thereof; and these com- 
plainants hoped that the defendants would have promptly paid or 
arranged with them for the future payment at some convenient time 
of the compensation so due them for their services. But now so it 
is that the defendant fails and refuses to pay these complainants the 
said amount of their agreed compensation, or any part thereof, or 
to make any arrangements for the future payment thereof, though 
often requested so to do, or to give any satisfactory explanation, 
excuse, or reason for his failure and refusal so to do; but denies the 
right of these complainants to demand and receive from him the 
said agreed amount of compensation ; and these complainants be- 
lieve and charge that it is the design and purpose of the said de- 
fendant to pay them no part of the said compensation, if he can 
avoid so doing; and these complainants are informed and believe, 
and charge the fact to be, that on or about the 12th day of August, 
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A. D. 1874, the said defendant McDonald assigned to the defendant 
William White the whole of said award; that the said White at the 
time of taking the said assignment had notice of the claim and lien 
of these complainants, and took the said assignment subjeet to their 
rights. 

And these complainants further say that on the 15th day of Octo- 
ber, 1873, their contract with the said McDonald was filed with the 

agent of Her Britannic Majesty charged with the payment 
1185 of said award, and the said White was bound to enquire at 

said office before taking any assignment of the said award if 
he desired to secure himself against liability for liens upon it. 

And these complainants further say that the fund for the pay- 
ment of said award is in the hands of the diplomatic representa- 
tives of the British Gov’t, who are not subject to the process of this 
court, and the said fund can be reached and controlled only 
through the agency of tie said McDonald or his assignees, his and 
their assignments being recognized by the said agents of H. B. M.’s 
government. 

And the complainants pray— 

1. That the writ of subpoena issue directed to the said defendants, 
commanding them to appear in this court and answer this bill, not 
however under oath, which is hereby waived, and abide and perform 
the decree of this court. 

2. That they and each of them be, by writ of injunction, re- 
strained from assigning, disposing of, receiving, or collecting more 
than the three-fourths of the said award until the further order of 
this court. 

3. That the lien of these complainants upon the said fund and 
their interest in the same be established and decreed by this court. 

4. That the said defendant White may be decreed to execute such 
an assignment as, under the rules governing the payment of said 
award, will entitle these complainants to receive their share thereof. 

d. That these complainants may have such other and further re- 
lief as the nature of their case may require and to the court may 
seem just. 

The defendants to this bill are Augustine R. McDonald and 


William White. 
CHARLES E. HOVEY. 
J. D. McPuerson, 
Solicitor for Compl’ts. 


DiIsTRICT OF COLUMBIA, 88: 


Charles E. Hovey, being duly sworn, deposes and says that he has 
read the foregoing bill by him signed, and knows the contents 
thereof; that the facts therein stated of his own knowledge are 


true, and those stated upon the information of others he believes to 
be true. 


CHARLKS FE. HOVEY. 


Subscribed and sworn to before me this 2nd of October, 1874. 
R. J. MEIGS, Clerk, 
By L. P. WILLIAMS, Ass’t Clerk. 
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2. Exhibit H. & D., No. 1.—Filed October 2, 1874. 


This agreement made between Charles E. Hovey, attorney and 
counsellor at law, in the city of Washington, D. C., and William P. 
Dole, of Berkley Springs, West Virginia, of the first part, and Augus- 
tine R. MeDonald, of Louisville, State of Kentucky, of the second 
part, witnesseth as follows: 

Whereas the party of the second part has a claim against the 
United States, and which is now pending before tiie mixed com- 

mmission on British and American claims under the treaty of 
1186 May 8, 1871, for the value of 5,000 bales of cotton, more or 

less, amounting to the sum of two millions of dollars 
($2,000,000), more or less: The parties of the first part hereby agree 
to aid in such manner as may by them be deemed best for the in- 
terest of the party of the second part in the prosecution of said claim 
before said commission, or before any department of the Government 
of the United States, or through any diplomatic negotiations, And, 
in consideration therefor, the party of the second part hereby agrees 
to pay to the parties of the first part, or to their order, a sum equal 
to twenty-five per centum, being one-fourth of the amount which 
may be allowed on said claim, the payment of which sum is hereby 
made a lien upon the said claim, and upon any draft, money, or 
evidence of indebtedness which may be paid or issued thereon. 

In witness whereof the party of the second part has hereunto set 
his hand and seal this day of June, A. D. 1873. 

AUGUSTINE R. McDONALD. 


And Gilbert Movers, of Memphis, State of Tennessee, the attorney 
of record for claimant, the said A. R. McDonald, in the case named 
in the foregoing, hereby assents to and approves of this agreement. 


GILBERT MOYERS. 


Unirep Srares OF AMERICA, 
District of West Tennessee : 


On the 11th day of July, 1873, personally came and appeared be- 
fore me, Isaac Morrison, a United States commissioner in and for 
said district, the above named Augustine R. MeDonald and Gilbert 
Moyers, both to me personally well known, and severally acknowl- 
edged that they executed the above and foregoing instruments of 
writing by them signed for the uses and purposes therein expressed 
and set forth. 

Given under my hand and official seal, at office in the city of 
Memphis, in said district, the date above written. 

[ SEAL. | ISAAC MORRISON, 

U7. S. Commissioner. 


The foregoing contract is accepted. 
(Signed in duplicate.) 


C. E. HOVEY. 
WM. P. DOLE. 
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3. Exhibit H. & D., No. 2.—Filed October 2, 1874. 


[Office of the Mixed Commission on British and American Claims under the treaty 
of May 8, 1871.] 


Newport, Ruope Isitanp, Seplember 25th, 1873. 


AuGusTINE R. McDonaLp 
vs. Nos. 42 and 334. 


THe UnNItrep STATEs. 


We award the sum of one hundred and ninety-seven thousand 
one hundred and ninety dollars, to be paid in gold by the 
1187 Government of the United States to the government of Her 
Britannic Majesty, in respect of the above claim. 
L. CORTT, 
RUSSELL GURNEY, 


Commissioners. 


4. Subpwna.— Issued October 2, 1874. 


In the supreme court of the District of Columbia. 


HARLES EF. HOVEY ET AL., COMPLAINANTS, ’ 
C ' No. 3937. Equity 
ary docket 14. 
AvuGusTINE R. McDONALD ET AL., DEFENDANTS. eae 


The President of the United States to Augustine R. McDonald [not 
to be found] and William White [summoned] defendants : 


You are hereby commanded to appear in this court at its first 
special term, occurring twenty days after service of this subpcena, 
and answer the exigency of the bill, under pain of attachment and 
such other process of contempt as the court shall award. 

Witness D. K. Cartter, chief justice. 

[SEAL. ] R. J. MEIGS, Clerk, &c., 

By L. P. WILLIAMS, Ass’t Clerk. 


5. Restraining order.—Issued Oct. 2, 1874. 


An original bill praying an injunction to restrain the defendants 
from assigning, disposing of, receiving, or collecting more than three- 
fourths of the claim No. 42, awarded by the Mixed Commission of 
British and American Claims, mentioned in said bill, is this day 
filed. Hearing 1s fixed for October 6th (Tuesday), 1874, at 11 o’clock 
a.m. Until further order you are hereby restrained as prayed. 

By order of the court: 


D. C. HUMPHREYS, 


Justice, &e. 
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6. Marshal's return.— Made Oct. 2, 1874. 


Summoned William White, and served notice for injunction on 
same. Not to be found, A. R. McDonald. 
A. SHARP, Marshal. 


Oct. 2, 1874. 


7. Writ of injunction.—Issued Oct. 6, 1874. 
In the supreme court of the District of Columbia. 


CHARLES E. Hovey et AL. 
v8. 
AvuaustTInE R. McDonaLtp AND WILLIAM 


In equity. No. 3937. 
WHITE. ( 


On motion of the complainants, by Mr. McPherson, their 
1188 solicitor, it is, this 6th day of October, 1874, ordered that the 
writ of injunction issue to restrain the defendant, William 
White, as prayed, until the further order of this court. 
D. C. HUMPHREYS, Justice. 
Filed Oct. 6, 1874. 


8. Marshal’s return, alias subpaena.—Nov. 5, 1874. 
In the supreme court of the District of Columbia. 


Cuaries FE. Hovey & Witiiam P. Dote, com- 


prainante, No. 3937. Equity 


against . 
Avoustine R. McDonatp & Wititam Wurrte,|{ %°°%et No. 14. 


defendants. 


The President of the United States to Augustine R. McDonald, de- 
fendant : 


You are hereby commanded to appear in this court at its first 
special term, occurring twenty days after service of this subpeena, 
and answer the exigency of the bill, under pain of attachment and 
such other process of contempt as the court shall award. 

Witness D. K. Cartter, chief justice. 

[SEAL. | R. J. MEIGS, CVk, &c., 

By L. P. WILLIAMS, Aas’t Clerk 


Marshal's return. 


Sum’d def’t, Nov. 5, 1874. 
ALEX. SHARP, Marshal. 
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9. Decree pro confesso.— Dec. 7, 1874. 
In the supreme court of the District of Columbia. 


CHARLES E. Hovey kT AL. 


v8. In equity. Docket 14. 
AuGuUSTINE R. McDonatp & WILLIAM No. 3937. 
W HITE. 


The defendants in this cause having entered their appearance on 
the 30th day of October, A. D. 1874, and not having answered, it is, 
this 7th day of December, A. D. 1874, on motion of John. D. Me- 
Pherson, esq’r, solicitor for complainants, ordered, adjudged, and 
decreed that the bill in this cause be taken for confessed. 

By the court: 


A. W. 
1189 10. Motion to vacate pro confesso.— Dec. 21, *874. 
In the supreme court of the District of Columbia. 
Berween CHarves FE. Hovey anp WILLIAM ) 
> Dole al , S = = ; 
P. Dole, plaintiffs, No. 3987. Equity 
_ docket 14 
AucustIne R. McDonatp & WILLIAM Wuirte, . 
defendants. 


Robert Christy, solicitor for said defendants, comes now and moves 
the court to strike out and annul the decree pro confesso heretofore 
entered herein, and likewise moves for leave to enter the appearance 
and to file their answers herein. 

The said motions are founded upon the following grounds, to wit: 

1. Said answers are now prepared and ready to be filed when it 
pleases this honorable court so to permit. 

2. Said pleas and answers have been prepared with all reasonable 
diligence, and are but now completed and ready to be filed. 

3. The entry of the appearance of said defendants, by the clerk 
of this court, happened in this wise: The said Robert Christy noted 
his appearance as counsel for said defendants, which was construed 
into an entry of the appearance of said defendants herein. That 
on the first Tuesday of December the said Robert Christy called at 


the office of said clerk to enter the appearance of said defendants 


herein, when he learned that the first entry had been so construed 
as aforesaid. That the said Robert Christy did not intend to enter 
the appearance of said defendants, but, as a matter of convenience, 
to note his employment as counsel, prior to said first Tuesday of 
December, well knowing that it was not possible for the said de- 
fendants to plead and answer by said rule day next happening after 
his entry of appearance as aforesaid. 


ROBERT CHRISTY, 
Sol. for Defendants. 
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11. Order vacating pro confesso.— Dec. 21, 1874. 


1874, Dec. 21. On motion of Robert Christy, for defendants, let pro 
confesso be vacated and answer of defendants be filed. 
By the court: 


A. W. 
12. Answer of defendants.—Filed Dec. 21, 1874. 


In the supreme court of the District of Columbia, the day of De- 
cember, 1874. No. 3937. Equity docket 14. 


BETWEEN CHARLES E. Hovey & WILLIAM ) 
P. Dole, plaintiffs, 
and . . 
AuaustTINE R. McDonaLp & WILLIAM WHITE, 
defendants. | 


The answer of the above-named defendants, Augustine R. McDon- 
ald and William White, to the bill of complaint of Charles E. 
Hovey and William P. Dole. | 


In answer to said bill of complainant we say as follows: 

1. We admit that the said Charles E. Hovey is a resident 
1190 of the District of Columbia. We do not know, and cannot 
set forth, whether the said William P. Dole is a resident of 

the State of West Virginia or not. 

2. Defendants deny that the said Augustine R. McDonald is a 
resident of the State of New York, but aver that he is a resident of 
the State of Kentucky. They admit that the said White is a resi- 
dent of the State of Ohio. ; 

3. They deny that it is true that the said complainants in June, 
1573, and for a long time before and after that date, were engaged 
in the business of prosecuting claims against the United States, and 
in said business had great experience and very considerable success. 
But, on the contrary, they insist that it is true that the said William 
P. Dole was never a member of the legal profession, and that he has 
never been engaged in the business of prosecuting claims as a pro- 
fession, and that he never had great experience nor very consider- 
able success, and that during the whole time that said complainants 
pretend that they rendered services for the above-named defendant, 
Augustine R. McDonald, in & about his claims before the said com- 
mission, the above-named complainant, William P. Dole, as defend- 
ants are informed, and believe it to be true, and therefore charge the 
fact to be, was wholly incapacitated from rendering any useful 
services whatever for the said McDonald by reason of his feeble 
mental condition, caused by habitual and excessive use of intoxi- 
cating liquors; and that during all the time last aforesaid the said 
Dole was under the guardianship of friends de facto, either in the 
city of Washington, in the District of Columbia, orin the said town 
of Berk’ley Springs, and ‘that the said Dole, from the course afore- 

88 
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said, was unable to attend to his own private business properly. 
Defendants admit that the said McDonald is a subject of Great 
Britain, but for many years past has resided in the United States. 

4. Defendants admit that, under the 12th article of the treaty of 
the United States and Great Britain, concluded at Washington on 
the 8th day of May, A. D. 1871, a commission had been organized 
and assembled at Washington, in September of that year, to exam- 
ine and decide upon claims presented by citizens of the United 
States against the Gov’t of Great Britain; and they admit that the 
said defendant, Augustine R. MeDonald, having a claim against 
the Gov’t of the United States, amounting to about two millions of 
dollars, for indemnification for the burning, by troops of the United 
States engaged in suppressing the rebellion, of certain large quanti- 
ties of cotton, the property of said defendant McDonald, in certain 
places in the insurrectionary States, had presented his claim to the 
said commission, and had proceeded in the prosecution thereof. 

Defendants admit, likewise, that under the false and fraudulent in- 
ducements and representations hereinafter. more fully set forth the 
said defendant McDonald employed said complainant to aid in the 
prosecution of lis said claim; but they deny thatitis true that the 
duties undertaken by the complainants, and the compensation to be 
paid them for the performance of said duties, were preseribed and 
fixed by an agreement in writing signed by the parties and assented 
to and approved by one Gilbert Moyers, the attorney for the said 
defendant theretofore engaged in the prosecution of the said claim. 
Defendants admit that the language of said pretended contract 1s 
correctly recited by said complainants in their bill of com- 

plaint. 
1191 Defendants deny that it is true that the complainants per- 

formed all the things so as aforesaid by them agreed to be 
performed. They admit that on the 25th day of September, A. D. 1873, 
there was allowed and awarded by the said commission on the said 
claim the sum of one hundred and ninety-seven thousand one hun- 
dred and ninety dollars in gold. Defendants deny that it is true 
that said defendants, vr either of them, upon the allowance and 
uward so as aforesaid made by the said commission, became in- 
debted and liable to pay to the complainants the sum of forty-nine 
thousand two hundred and ninety-seven dollars and fifty cents 
($49,297.50), in gold, being an amount equal to one-fourth of the 
sum so as aforesaid allowed on the said claim, or to pay any amount 
whatever. Defendants deny that it is true that the said complain- 
ants for the payment of said sum of $49,297.50 had or have a lien 
upon the said claim, or for any part thereof, or upon the certificate 
of the amount allowed thereon, or upon any moneys that are or 
may become due thereon or payable in respect thereof. 

Defendants adinit that they fail and refuse to pay to said com- 
plainants the said sum of $49,297.50, or any part thereof, or to make 
any arrangement for the future payment thereof. But defendants 
deny that it is true that they fail or refuse to give any satisfactory 
explanation, excuse, or reason for their failure, or the failure of either 
of them so todo. They admit that they deny the right of the com- 
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plainants to demand and receive from them, or either of them, the 
said sum of forty-nine thousand two hundred and ninety-seven dol- 
lars and fifty cents, or any part thereof. 

They also admit that they do not design or propose to pay to said 
complainants said sum last mentioned if they can lawfully avoid so 
doing. 

Defendants admit that on or about the 12th day of August, A. D. 
1874, the said defendant McDonald assigned to the said defendant, 
William White, the whole of said award; but deny that it is true 
that the said complainants had any claim or lien on said award at 
the time of said assignment or at any other time whatever. These 
defendants deny that it is true that said White took said award sub- 
ject to any rights of said complainants whatever. Defendants do 
not know, and therefore cannot set forth, that the said complainants 
on the 15th day of October, 1873, filed their pretended contract with 
the said defendant McDonald with the agent of Her Britannic 
Majesty charged with the payment of said award; but defendants 
deny that it is true that the said defendant White was bound to in- 
quire at said office before taking any assignment of the said award 
if he desired to secure himself against liability for liens upon it; but, 
on the contrary, said defendant White insists that the said agent of 
Her Britannic Majesty is charged simply with the duty of delivering 
said award to the said defendant McDonald, or to his assignee, and 
that there are no records kept by the said agent by which any per- 
son whomsoever is bound. Defendants insist that it is trae that at 
the time said pretended contract was filed with said agent his duties 
as such agent had not begun, and the said award had not been paid 
to him, but yet remained in the Treasury of the United States. 
These defendants admit that the funds for the payment of said 
award, less five percentum to be retained by the terms of said treaty, 
for the payment of the costs and expenses of said commission, are 
in the hands of the said agent, and that the said agent is not sub- 
ject to the powers of this court, and also that the said fund can only 
be reached and controlled by the agency of said McDonald, or by 

his assignee, the said defendant White. 
1192 Defendants further say, by way of answer to said bill of com- 

plaint, that at the time of the execution of said pretended 
contract all the testimony in said matter of claim of the said de- 
fendant, A. R. MeDonald, covering several thousand pages of the 
printed reports of said Mixed Commission, had been taken at great 
trouble and expense, unless, perhaps, a small portion of the rebutting 
testimony, which said complainants did not assist in taking; that 
after the execution of said contract neither of said complainants 
rendered any service of any appreciable value to the claim of the 
said defendant McDonald; that the extent of the labor performed 
by the said Charles E. Hovey, and of the professional services ren- 
dered by him, was to furnish manuscript covering about one page 
and a half of a voluminous brief, to wit, 300 pages, prepared by the 
counsel in the employ of the said defendant McDonald ; that the 
said complainant, William P. Dole, rendered no service whatever in 
regard to said claim, nor did he even visit the place in which said 
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Mixed Commission held their meetings during the pendency of said 
claim, to wit, Newport, in the State of Rhode Island, and that the 
said defendant McDonald, during all the time last aforesaid, neither 
saw or heard from the said Dole. 

Defendants further say that said contract was never lawfully de- 
livered to the said complainants, but that after the execution thereof 
the same was left in the custody of his attorney, Gilbert Moyers, to 
be by him retained until after said award was rendered, and said 
defendant McDonald was satisfied that all of the representations here- 
inafter set forth, made by said complainants, were true, and that 
they had rendered the service stipulated and agreed to be rendered 
by the said complainants. 

Defendants further say that the said defendant McDonald was in- 
duced to execute said contract under the following false and fraudu- 
lent representations and inducements, upon which he then relied as 
true; that said representations and inducements were made by the 
agent of said complainants, or secret partner, who conducted all the 
negotiations between the said complainants and the said defendant 
McDonald with reference to said pretended contract, and which 
representations were known to be false and fraudulent by said com- 
plainants and their said agent and secret partner. 

1. That the said complainant Charles E. Hovey was the junior 
partner in the practice of the law of the Hon. Jeremiah Black, of 
Pennsylvania, whereas in truth and in fact, as said defendants are 
informed and believe, the said Hovey had no partnership relations 
Whatever at said time, nor since, with the said Black. 

2. That such arrangements had been made and concluded that 
the execution of said contract by said defendant McDonald and its 
ratification by his attorney would secure to the said defendant Me- 
Donald and entitle him in the prosecation of his said claim to the 
personal and professional legal services of the said Black, one of the 
most distinguished lawyers of the United States; whereas, in truth 
and in fact, no such arrangements had been made nor concluded, 
and the execution of said contract, and the ratification thereof, did 
not secure or entitle said defendant McDonald to the services of the 
said Black. These defendants are informed, and delieve it to be 
true, and thereupon state the fact to be, that the said Black did not 
appear as counsel for said defendant in the prosecution of said 

claim, and rendered no personal nor professional legal 
1193 service or services of any kind whatever to said defendant 
McDonald in the prosecution of said claim. 

3. That the said complainant William P. Dole (then, and ever 
since, wholly unknown to these defeadants personally) was an ex- 
perienced and successful claim agent, practising in the city of Wash- 
ington, a man of great influence by reason of his social and political 
associations and family connections, being nearly related, to wit, a 
brother-in-law of a member of said Mixed Commission ; whereas in 
truth and in fact the said agent, or secret partner, and said com- 
plainants then knew that the said Dole was not a claim agent prac- 
tising in said city of Washington; was not a lawyer; was wholly 
inexperienced in the prosecution of claims; was a man of iuconsid- 
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erable influence, and was not related in any degree to either member 
of said Mixed Commission; that said defendant McDonald, being 
wholly ignorant in the premises, relied upon said representations. 
These defendants are informed, and believe it to be true, and there- 
fore charge the fact to be, that the said Dole during all the time in- 
tervening between the execution of said pretended contract and the 
making of said award was wholly incapacitated from rendering any 
service of value to said defendant McDonald in the prosecution of 
said claim, by reason of his mental condition hereinbefore stated ; 
that the said Dole did not, in fact, appear at all in said matter of 
the prosecution of said claim, nor offer to the saic, defendant Me- 
Donald to render any service therein, and did not fitempt to render 
any such service except the following, if service it may be called, to 
wit: He persuaded and induced a personal friend of his, the said 
Dole, without the knowledge or consent of these defendants, or either 
of them, or of their attorney of record, to write a letter to a member 
of said Mixed Commission, the pretended relative of the said Dole, 
said member of said Mixed Commission being a gentleman of honor 
and a lawver of undoubted integrity; that the defendants are in- 
formed, & believe it to be true, and charge the fact to be, that said 
act prejudiced the said claim by exciting a feeling of suspicion and 
distrust in the mind of said honorable member of said commission. 

4. That during all the time that said negotiations were progress- 
ing, and until long after the execution of said pretended contract 
and said ratification, these defendants, and each of them, were 
wholly ignorant that any other person or persons than the said com- 
plainants had any interest in said pretended contract or the proceeds 
thereof. But these defendants are informed, and believe it to be true, 
and therefore charge the fact to be, that one W. G. Ford, of Mem- 
phis, Tenn., and divers other persons whose names to these defend- 
ants are unknown, have an interest in said pretended contract, and 
in the proceeds thereof, with said complainants, and these defend- 
ants thereupon advise the court that there is a defect of parties 
plaintiff in this suit. 

5. That said complainants, through and by their said agent or 
secret partner, likewise falsely and fraudulently represented to said 
defendant MeDonald that they were fully and correctly advised that, 
for political reasons and purposes of state, the awards to be allowed 
by said Mixed Commission would not exceed two millions of dol- 
lars in the aggregate, but that they had so planned and arranged, 
by securing the services of distinguished counsel as aforesaid and 

by other completed arrangements, that the execution of said 
1194 pretended contract, and the ratification thereof by the said 

attorney of record, would enable the said defendant McDonald 
to secure and receive an award to the extent of a large proportion of 
his claim, to wit, about two millions of dollars; upon all which rep- 
resentations the said defendant McDonald, being wholly ignorant in 
the premises, relied, and thereupon executed said pretended contract ; 
that these defendants are now informed, and believe the fact to be 
true, and charge the fact to be, that all of said representations were 
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false and fraudulent, and at the time known to be so by the said 
agent or secret partner and by said complainants. 

6. That said complainants, through their said agent or secret 
partner, falsely and fraudulent!y represented to said defendant Me- 
Donald that unless said pretended contract was so as aforesaid exe- 
cuted and ratified, that they, the said complainants, had so planned 
and arranged that his said claim would be wholly disallowed by said 
Mixed Commission; and thereupon the said defendant McDonald, 
being wholly ignorant in the premises, and relying upon said false 
& fraudulent representations, and being coerced thereto by the threat 
therein so strongly implied, executed said pretended contract ; and 
these defendants are now informed, and believe it is true, and charge 
the fact to be, that said complainants bad not so planned or arranged, 
and that said representations were wholly false and fraudulent. 


PRAYER. 


1. These defendants thereupon ask in the nature of a cross-peti- 
tion that, by reason of the facts hereinbefore stated, said complain- 
ants may be ordered by the court to deliver said pretended contract 
to the court to be cancelled. 

2. That if said complainants neglect or refuse to deliver up said 
pretended contract to this honorable court, that the same may be 
declared to be void and of no effect. 

3. That the writof injunction be forthwith issued restraining said 
complainants from proceeding to enforce the collection of the sum 
provided to be paid in said pretended contract by any other suit or 
proceeding. 

4. That the complainants may be ordered to make the necessary 
parties plaintiff. 

5. That the defendants may have such further and other relief in 
the premises as the nature of the case requires requires. 

AUGUSTINE R. McDONALD. 

Ropert Curisty, 

Solicitor for Defendants. 


Subscribed & sworn to before me this 21st of December, 1874. 
R. J. MEIGS, Clerk, 
sy L. P. WILLIAMS, Ass’t Clerk. 


I do solemnly swear that I have read the answer and the cross-peti- 
tion by me subscribed, and know the contents thereof, and that the 
facts therein stated upon my personal knowledge are true, and that 
the facts therein stated upon information and belief I believe to be 
true. 


AUGUSTINE R. McDONALD. 
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1195 13. Replication.— Filed January 2nd, 1875. 


In the supreme court of the District of Columbia, the 2nd day of 
January, A. D. 1875. 


CHARLES E. Hovey rt AL. 
vs. In equity. No. 3937. Doe. 
AUGUSTINE R. McDONALD ET AL. 


The complainants join issue on the answer of the defendants. 


JNO. D. McPHERSON, 
Complainants’ Sol. 


134. Complainants’ answer to defendants’ cross-bill.—Filed January 29, 
1875. 


In the supreme court of the District of Columbia. 


CHarRLes E. Hovey & Wm. P. DoLe 
vs. 
A. R. McDonatp & WILLIAM WHITE. 


The answer of Charles E. Hovey and William P. Dole to the cross- 
bill of the defendants. 


These respondents now and at all times reserving all benefit of 
exception to the many errors in said cross-bill contained, answering 
the same, say: 

They deny that any agent or secret partner of theirs, or of either 
of them, made any false or fraudulent representations or induce- 
nents to the said McDonald. 

They deny that they had any agent or secret partner employed 
in conducting any negotiations between these respondents and the 
said McDonald in reference to the contract and assignment set forth 
in the bill, answers, and cross-bill in this cause. 

Thev deny the allegations in said cross-bill contained, that the 
said contract was never lawfully delivered to the complainants in 
the original bill. 

They deny that the said McDonald was induced to execute said 
contract under any false and fraudulent representations and induce- 
ments made by the agent or secret partner of these respondents. 

They deny that any such false & fraudulent representations were 
mnade by them, or either of them, either in person or by any author- 
ized agent of theirs. 

They deny that they had any knowledge of any such representa- 
tions before the execution of said contract and the delivery thereof 
to these respondents, and the performance of the labor by theni in 
procuring said award. 

They deny the statement that they, or either of them, rendered 
no service for the benefit of McDonald under said contract. 

They deny that W. G. Ford, of Memphis, Tenn., or ary other 
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person not a party to the original bill, has any interest by virtue 
of said contract. 

1196 They deny that any person other than themselves has any 
interest in said contract, or in the proceeds thereof. 

They deny that there is a defect of parties plaintiff in this suit. 

These respondents have no personal knowledge of the receipt of a 
letter by a member of the said Mixed Commission from a friend of 
respondent Dole, and they deny that any such letter injured or 
prejudiced the rights of McDonald before said Mixed Commission. 

They deny the allegations in said cross-bill so far as they are not 
herein specifically admitted, and so far as they are inconsistent with 
the original bill in this cause. 

And having answered said cross-bill, these respondents pray that 
the said cross-bill may be dismissed, and that these respondents 
may be decreed their costs on this behalf expended. 

W. P. DOLE, 
C. E. HOVEY, 
By H. H. BLACKBURN, 
Their Solicitor. 


Charles E. Hovey, being sworn, says that he has read the forego- 
ing auswer by him subscribed, and that the facts therein stated upon 
personal knowledge are true, and that the facts therein stated upon 
information and belief he believes to be true. 


CHARLES E. HOVEY. 
Subscribed and sworn to before me this 29th day of January, 


1870. 
R. J. MEIGS, Clerk, 
By L. P. WILLIAMS, Ass’t Clerk. 


14. Consent decree vacating injunction, and directing receiver to collect 
one half of claim and hold the same subject, &c., &c.—Feb. 16, 1875. 


In the supreme court of the District of Columbia. 


In equity. No. 


THoMAs J. PHELPS, ASSIGNEE, 
3910. 


US, 
AvuaustTInE R. McDonatp & WILLIAM WHITE. 


This cause came on to be further heard on this 16th day of Feb- 
ruary, A. D. 1875; and thereupon, and upon consideration thereof, 
and with the consent of the parties to this suit, and of Charles E. 
Hovey and William P. Dole, parties complainant i in a certain cause 
in equity in this court, numbered 3937, against the same defendants 
and claiming one-fourth of the award in the proceedings mentioned, 

It is, this 16th day of February, A. D. 1875, ordered, adjudged, 
and decreed— 

1. That the restraining orders heretofore made in both said causes 
are hereby vacated. 

2. That the decree made in this cause on the 28th day of Decem- 
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ber, A. D. 1874, appointing George W. Riggs, esq., receiver, and 
granting a provisional injunction, is modified as follows, viz: That 
the defendant William White may receive from the agents of the 

British Government the one-half of the net amount of the 
1197 award in the proceedings mentioned, free and discharged of 

all claims of the plaintiffs in both the causes above men- 
tioned, to enable the said defendant to pay the expenses incurred 
by the defendant A. R. McDonald in the prosecution of this claim ; 
which sum of one-half of said award the court finds to be the rea- 
sonable expense incident to the prosecution of the said claim by said 
defendant A. R. McDonald before said Mixed Commission, exclusive 
of said claim of Hovey & Dole. 

3. That the remaining half of the net amount of said award shall 
be paid to the said George W. Riggs; and it is ordered, adjudged, 
and decreed that the defendants shall execute all such orders, re- 
ceipts, and acquittances necessary to enable the said George W. 
Riggs tocollect thesame. And the said George W. Riggs shall hold 
the said half of the said award subject to the claims, liens, and rights 
of the said Charles E. Hovey and William P. Dole and of the plaintiff 
in this cause, to be determined by the further decree of this court in 
this cause and in the cause of said Hovey & Dole hereinbefore men- 
tioned. Itis further ordered that said receiver be directed to invest the 
money so placed in his hands in bonds of the United States or in 3% 
bonds of the District of Columbia guaranteed by the United States, 
as he may deem best for the interest of the parties concerned, and 
that a copy of this decree be filed in the last-mentioned cause. 

By the court: 

A. W. 


We consent to the foregoing decree. 
JNO. D. McPHERSON, 
For Thos. J. Phelps, Assignee. 
ROBERT CHRISTY, 
For A. R. McDonald & William White, Defendants. 
H. H. BLACKBURN, 
Attorney for Charles E. Hovey & W. P. Dole. 


15. Answer withdrawn & demurrer filed —Apru 6, 1875. 


In the supreme court of the District of Columbia. 


7 


Cuartes E. Hovey ann WituiamM P. DOLE, 


complainants, No. 3937. Equity 


v8. 
docket No. 14. 
Aucustine R. McDonatp & WILLIAM W8ITE, 


defendants. 


Come now the defendants, Augustine R. McDonald and William 
White, and exhibit the annexed copy ofa notice duly served upon 
the complainants (marked Exhibit No. 1), and move the court for 
leave to withdraw the answer filed herein to the bill of complaint, 
80—1588 
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upon such terms as the court may order, and for leave to file the 
demurrer herewith tendered, without prejudice to right to refile 
answer if such demurrer be overruled. 

CHARLES A. RAY, 


Solicitor for Defendants. 


1198 Decree allowing demurrer to be filed —Made April 6, 1875. 
In the supreme court of the District of Columbia. 


CHarves E. Hovey & Wm. P. DoLe 
vs. No. 3937. Equity. 
AucustingE R. McDonatp & WILLIAM WHITE. 


Come now, this sixth April, 1875, the defendants, and on their 
motion leave is granted to file demurrer to that part of the bill of 
complaint which alleges that the complainants faithfully performed 
all things so as aforesaid agreed by them to be performed. 

By the court: | 

A. W. 


Demurrer.—Filed April 7th, 1875. 
In the supreme court of the District of Columbia. 


Cuarves I. Hovey & Wm. P. DoLe, com- ) 


plainants, | No. 3987. In equity 


Us 
—— , docket 14. 
AuaGustINE R. McDonatp & WILLIAM WHITE, | ocket 14 


defendants. 


“The defendants, Augustine R. McDonald and Williain White, re- 
spectively, by protestation, not confessing or acknowledging all or 
any of the matters and things contained in the said complainants’ 
bill to be true in such manner and form as the same are therein 
set forth and alleged; that as to so much and such part of said bill 
as avers that under the contract mentioned in said bill of 
complaint “it was provided that the complainants should aid in 
such manner as by them should be deemed best for the interests of 
the said defendant in the prosecution of his said claim before said 
commission,’ &c., the defendants severally demur thereto, and for 
cause of demurrer they sbow that said complainants endeavor to 


ei title themselves toasum of money due upon such alleged con-. 


tract; and the defendants show that the only averment in said bill 
of performance by complainants under said contract is “ that the 
complainants faithfully performed all things so as aforesaid agreed 
by them to be performed,” which averment is a conclusion of law, 
and not an allegation of fact, and does not show any particular serv- 
ices performed by the said complainants under said alleged con- 
tract, nor exhibit any equity in said bill of complaint. 

Wherefore these defeudants respectively demand the judgment of 
this honorable court whether they shall be compelled to make any 
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other or further answer to such part of said bill as is demurred to as 
aforesaid, and pray to be hence dismissed with their reasonable costs 


in this behalf sustained. 
CHARLES A. RAY. 


, for defendants, McDonald & White, being duly sworn 
says that the foregoing demurrer is not interposed for delay. 
Sworn & subscribed before me April , 1875. 


he 
ile | 


1199 I hereby certify that the foregoing demurrer is, in my 
opinion, well founded in point of law. 

CHARLES A. RAY, 

Fy. Solicitor for Defendants. 


| The complainants waive the affidavit of the defendants, or either 
of them, to the above demurrer. 


ne April 6, 1875.. 
wr H. H. BLACKBURN, 
Solicitor for Hovey & Dole. 
16. Demurrer sustained.— Leave to amend.—April 21, 1875. 
Supreme court of the District of Columbia. 
Hovey et al. . 
vs. No. 3937. In equity. 

McDonacp e¢ al. 
ty | The defendants having been allowed to withdraw their answer 
; and file a demurrer to the complainants’ bill, and the said demurrer 

having thereupon been set down for argument by consent of coun- 

sel on both sides, and having been argued and duly considered, it 
| js, this 21st day of April, 1875, adjudged, ordered, and decreed that 
wel : the demurrer aforesaid be allowed, and the complainants have leave 
oY 6. to amend their bill as they may be advised, on condition, however, 
: ' that the complainants pay the costs to this time and file their 
7] + amended bill within-six days from the date hereof. 
; By the court. 
- @ A.W. 
“_ Filed April 21, 1875. 
7 : No.17. Complainants’ amended bill—Filed the 27’ day of April, 1875. 
- 2 In the supreme court of the District of Columbia. 
l- 
f ~ Cuartves E. Hovey anp WituiAM P. Dore, 
v complainants. In enuity.. Me. one. 
d Aveustine R. McDonaLp AnD W a — 
e White, defendants. 
To the supreme court of the District of Columbia, holding an equity 

court for said District: 


The complainants, with leave of the court first had and obtained, 
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and after having paid into court the costs of suit from the com- 
mencement thereof up to the 21st day of April, 1875, inclusive, as 
appears from the receipt of the clerk of the court, hereto annexed, 
amend their original bill, filed in the above-entitled cause, and 
thereupon say as follows: 
First. The complainant Charles E. Hovey is a resident of the Dis- 
trict of Columbia, and the complainant Wm. P. Dole is a 
1200 resident and citizen of the State of West Virginia, and in 
their own right they sue, in their own rights, the defendants 
Augustine R. McDonald, who is a subject of Great Britain, and, as 
complainants have recently learned from the answer of said Me- 
Donald, filed in this cause, a resident and citizen of the State of 
Kentucky, and the defendant, William White, who is a resident and 
citizen of the State of Ohio. | 

Second. The complainant Hovey was, in tae month of June, 1873, 
as long before the said date he had been, and has since continued 
to be, an attorney and counselor at law engaged as such, in the prac- 
tice of his profession, at the city of Washington, in the District of 
Columbia. And during the whole of the period that the complain- 
ant Hovey was as such attorney and counselor at law, so engaged in 
the practice of his profession, the complainant William P. Dole was 
engaged in the preparation and prosecution, as a solicitor and agent 
vr as consulting counsel, of private claims against the Government 
of the United States before the several executive departments 
thereof having by law the cognizance and adjudication of such 
claims; and by reason of such their occupation and employment 
the complainants, prior to the said month of June, in the year 18753, 
had had and enjoyed very great experience in the just and lawful 
prosecution of private claims against the government aforesaid, and 
were well qualified, by reason of such their experience, to properly 
and intelligently manage and conduct such business, in the line of 
their said occupation and employment, as might rightfully be con- 
fided to their management and care. 

Third. Under the 12th article of the treaty concluded at Wash- 
ington on the 8th day of May, 1871, by and between the United 
States and Great Britain, and commonly known as the Treaty of 
Washington, a commission, whereof were members the honorable 
James 8S. Frazer, named as commissioner by the President of the 
United States; the right honorable Russell Gurney, named as com- 
missioner by Her Britannic Majesty, and Count Louis Corti, named 
as commissioner by-the said President and her said Majesty, con- 
Jointly, was organized at the city of Washington, in the District of 
Columbia, on or about the 26th day of September, 1871; and under 
the 13th article of said treaty Robert S. Hale, Esq., was named by 
the President of the United States, and James M. Carlisle, esq., was 
named by Her Britannic Majesty, to attend the said Commissioners, 
as the agents and counsel of the respective governments by whom 
they were named, as aforesaid, to present and support claims 
on behalf of, to answer all claims made upon, and to represent gen- 
erally, in all matters connected with the investigation and decision 
of any such claims, the said governments, respectively. After such 
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its organization the said commission continued in session for the 
objects for which, by said treaty, it had been created, at Washington 
aforesaid, from the date last above written to and until about the 
10th day of May, 1873, when the said Commission for the time 
being adjourned, and thereafter, to wit, on June 3d, 1873, assembled 
at Newport, in the State of Rhode Island, where, until its final ad- 
journment, on the 25th day of September, 1873 (the said commis- 
sioners being bound by the 14th article of the treaty aforesaid to 
examine ands decide upon every’claim within two years from the 
day of their first meeting), the said commission so continued in such 
session. 
Fourth. Onoraboutthe day of . 1873, and prior tothe 
1201 month of June, 1873, the defendant McDonald, as a subject of 
Great Britain, had presented to the said commission, through 
one Gilbert Moyers, his solicitor, under the sanction and approval of 
the said James M. Carlisle, counsel aforesaid of Her Britannic Maj- 
esty, a certain claim against the United States, amounting to about 
the sum of two millions of dollars, for and on account of the value 
of about five thousand bales of cotton, which, while the property 
of the said McDonald, so being such subject of Great Britain, by 
purchases by him made in the States of Arkansas and Louisiana, 
during the existence of the late civil war, under permits to him duly 
issued by the proper officers of the United States Treasury, in ac- 
cordance with the acts of Congress and of the regulations pursuant 
thereto, made by the Secretary of the Treasury, regulating trade in 
the States in insurrection, had been entirely destroyed in said States 
of Arkansas and Louisiana, by certain of the military forces of the 
United States, under the command and leadership of one General Os- 
band, in the month of February, 1865. And in respect of the said 
claim, there had been taken and laid before the said commission, 
prior to the month of June, in the year 1873, certain written evi- 
dence of a very voluminous character, amounting to about six 
thousand pages in royal octavo when printed in small pica type. 
Fifth. On or about the day of June, 1873, one William G. 
Ford, of the city of Memphis and State of Tennessee, came to the 
said city of Washington, and, as the duly authorized agent in that 
behalf (and being, in fact, sueh agent) as well of the said McDonald 
as with the approbation and consent and in behalf of the said Me- 
Donald of the said Movers, so being such solicitor as aforesaid, pro- 
posed and offered to the complainant Hovey to retain and employ 
him, the said Hovey, in the character and quality of anucner and 
further solicitor of the said MeDonald, to properly and diligently 
prosecute and conduct along with and as the associate and colleague 
uf the said Movers, as such solicitor aforesaid, the said claim before 
the said commission, through all the lawful formalities and proper 
steps requisite to exclude error, and according to the utmost of the 
proper judgment, skill, and endeavor of him, the said Hovey, as 
might, in respect of such prosecution and conduct of the said claim, 
appear to the said Hovey most beneficial to the just rights and inter- 
ests of the said McDonald, upon a contingent compensation to Le 
paid by the said McDonald to the said Hovey, and to be measured 
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and adjusted with reference to the amount, which might under such 
prosecution and conduct of the said claim be awarded and adjudged 
in respect of the same to the said McDonald by the said commis- 
sion. Atthe date of such the proposal and offer of the said Ford, as 
agent aforesaid, to the said Hovey, more than twenty, out of the 
twenty-four months within which the jurisdiction of the said com- 
missioners, under the fourteenth article of the said treaty, was capa- 
ble of being exercised, had already expired, and a large propurtion 
of the cases brought before the said commission had already been 
decided, and in most instances, adversely totheclaimants. It was, 
at the date aforesaid, matter of general knowledge, and well known 
to the complainants, and in point of fact true, that by and through 
many of their decisions, announced and rendered in divers of the 
said cases, so as aforesaid adversely decided by the said commission- 
ers, they, the said commissioners, had recognized and approved in 
substance, the application and authority of the following positions : 

That a belligerent in the country of an enemy might law- 
1202 fully destroy any description of property, whether public 

or private, whereof the possession or control might contribute 
to the sustenance of such enemy and to his capacity to prolong the 
conflict ; that the occasion for such destruction and the extent to 
which it should be carried were the proper subject of determination 
by the invading belligerent; that the actual ownership of such 
property within the country of an enemy by subjects of a neutral 
power, whether domiciled in such hostile locality or not, conferred 
upon such property no exemption from liability to destruction, and 
that the article of cotton within the States of the Union which had 
been in insurrection was, during the continuance of such insurreec- 
tion, peculiarly proper to feel the exercise of such right of destruc- 
tion, from its relation to the insurrectionary government, as its chief 
staple and principal basis of credit. And when the said Hovey 
read, ashe in fact did, the petition which, on behalf of the said Me- 
Dowvald, in respect of his claim aforesaid, had been filed with and 
laid before the said commission (a copy of which said petition, the 
said Ford, as agent aforesaid, at the time of his said offer and pro- 
posal, produced and handed to the said Hovey), he, the said Hovey, 
was unable to see in the nature of the claim in said petition set forth 
any substantial difference in the legal positions applicab!e to the said 
claim and those which had, as aforesaid, already been recognized 
and approved by the said commissioners, and because of such, his 
inability at that time to notice or appreciate any such difference, 
the said Hovey then and there declined and rejected the said offer 
and proposal of the said Ford, as such agent, and refused to become 
connected as counsel or solicitor with the said claim. 

Sixth. After such the declension and refusal of the said offer and 
proposal by the said Hovey, and on or about the day of June, 
1873, the said Ford, still being such agent, renewed the said offer 
and proposal to the said Hovey (and again invited him) to yield and 
accede to the same; and thereupon the said Hovey undertook and 
agreed with the said Ford, as agent aforesaid, to examine and con- 


sider, with a view toa more mature judgment of the said claim 
? 
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such abstract or abstracts of the evidence relating thereto, and filed 
before the said commission, as the said Ford, as agent aforesaid, 
might think proper to furnish to him, the said Hovey, who still, 
however, declined to review or to peruse the said evidence in its en- 
tirety or in its original form, or to become connected with the prosecu- 
tion and management of the said claim. In pursuance of his desire 
to secure the professional services of the said Hovey in the lawful 
prosecution of the said claim before the said commission, thesaid Ford, 
as agent aforesaid, thereafter, to wit, on or about the day of June, 
1875, presentea and delivered to the said Hovey an extensive ab- 
stract of the evidence as to the principal features thereof relating to 
the said claim and filed before the said commission ; whereupon the 
said Hovey diligently examined and considered the said abstract, 
but after such examination still adhered to his original opinion con- 
cerning the precedents set by the said commissioners vthe plicable 
to the adjudication of the said claim, and informed the said Ford, 
as agent aforesaid, that he, the said Hovey, would prefer not to be- 
come associated in the prosecution of the said claim upon a compen- 
sation which should depend purely upon the success of the said claim 
before the said commission. 

Seventh. Shortly thereafter, in the said month of June in the year 
lust aforesaid, said Ford, as agent aforesaid, again appealed 

1203 to the said Hovey to accept and agree to the said offer and 
proposal, and to become associated, professionally, in the 
proper prosecution, before the said Commission of the said claim ; 
and, thereupon, the said Hovey informed the said Ford, so being 
such agent, that the complainant, William P. Dole, had often been 
consulted in cases of intricacy and difficulty by him, the said Hovey, 
in the course of his lawful practice as an attorney and counselor at 
law; that as the result of such consultations the said Hovey had 
learned to place great reliance upon the judgment and sagacity of 
the said Dole, who, though not by profession a lawyer, in the tech- 
nical sense of that term, had frequently exhibited very high quali- 
fications in dealing with subjects of a legal nature, and that if it 
was so desired by him, the said Ford, as such agent, he, the said 
Hovey, would confer with and take the opinion of the said Dole, 
upon tlie said petition and the said abstract, as to the expediency of 
prosecuting the said claim before the said commission. Whereupon 
the said Ford, as such agent, expressed great satisfaction at the said 
information, and earnestly entreated and desired said Hovey so in 
fact to confer with and take the opinion of the said Dole as aforesaid. 
Eighth. Afterwards, on or about the day of June, 1873, at 


Berkeley Springs, West Virginia, the said Hovey sought and ob- 


tained a conference and interview with the said Dole respecting the 
said claim, and the said Hovey and the said Dole then and there 
diligently examined and considered the said petition and the said 


abstracts, discussed the extent and influence of the said positions so. 


as aforesaid recognized and affirmed by the said commissioners, and 
all the principles upon which, in their judgment, the said claim 
ought to or might properly be resolved. In the course of such con- 
ference and interviews the said Dole expressed the opinion that the 
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said claim was proper to be distinguished from any of its predeces- 
sors before the said commission in the material feature that the cot- 
ton for the value whereof such claim was advanced had been pur- 
chased by the said McDonald, ander the proper permits from the 
duly authorized officers of the United States Treasury, and that 
though the acts of Congress and the regulations pursuant thereto, 
made by the Secretary of the Treasury, only provided for the licens- 
ing of trade in such portions of the States in Insurrection as might 
from time to time, be within the lines of military occupancy by the 
forces of the United States; and though there might be doubt, were 
the question of fact freely open to proof whether or not at the time 
of such purchase by the said McDonald of the said cotton, the States 
of Arkansas and Louisiana, in which the said cotton was both pur- 
chased and destroyed as aforesaid, were actually within the lines of 
military occupancy by the forces of the United States; yet, that be- 
fore the suid commission, and in respect of a claim there advanced 
against the United States by a subject of Great Britain, holding such 
permit from the proper officers of the United States, the said permit 
ought justly to be deemed and treated as conclusive and indispu- 
table evidence, that the said States of Arkansas and Louisiana, which 
were embraced in and by the said permit, were at the time of the 
issuing thereof actually included within the said lines of military 
occupancy. And the said Dole then and there gave and expressed 
to the said Hovey the opinion that by reason of such its distinctive 
features, the said claim was not without the prospect of lawful allow- 

ance before the said commission, and that if the said Hovey 
1204 should so determine and desire, he, the said Dole, would en- 

tertain no objection to assisting him in its due and proper 
prosecution before the said commission, in case such assistance 
should be requested as suggested by the said McDonald, or his duly 
authorized agent in that behalf. And with the view and purpose 
that the complainants, in the character and quality of other and 
further solicitors of the said MeDonald, should fairly, properly, and 
diligently prosecute and conduct along with and as the associates 
and colleagues of the said Moyers, as such solicitor aforesaid, the 
sald claim before the said commission (or in case the said claim 
should lawfully so require, before any proper department of the 
government, or through any proper and lawful diplomatic regula- 
tious), through all the lawful formalities and just steps requisite to 
exclude error, according to the utmost of the proper judgment, skill, 
and endeavor of the said complainants as might, in respect of such 
prosecution and conduct of the said claim, appear to the complain- 
ants best for the just rights and interests of the said McDonald ; and 
with the further view and purpose that in consideration of such the 
prosecution and conduct of the said claim by the complainants, the 
said McDonald should, in the event of the allowance of the said 
claim, pay to the complainants or their order a sum of money equal 
in amount to one-fourth part of the amount which might, at the end 
of such prosecution and conduct of the said claim, be allowed in 
respect thereof to the said McDonald, wiich payment aforesaid 
should stand secured by a lien to the amount thereof in favor of 
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complainants upon any draft, money, or evidence of indebtedness 
which might be paid or issued on said claim; the complainants 
caused to be written and prepared the certain agreement filed with 
the original bill brought by complainants in this cause, marked 
“Exhibit H. & D., No.1,” and prayed to be read and referred to now 
and as often hereafter as may be necessary. And the complainants 
aver that with reference to such the views and purposes of the said 
agreement, the said agreement wag framed, written, and prepared in 
substantial conformity to a certain printed form of agreement, 
which, during the whole of the said month of June, 1873, was, and 
long before had been, and has since continued to remain in geueral 
use by attorneys, solicitors, and agents engaged in the lawful prose- 
cution of private claims against the United States, at the said city 
of Washington; and which the complainants had themselves, in 
the fair and open prosecution of their business as mentioned in the 
second article or paragraph in this bill, frequently and generall 
employed, a true copy of which said printed form of agreement 1s 
hereunto annexed, marked “ Exhibit H. & D., No. 3,” and prayed 
to be taken as part of this amended bill. 

Ninth. When the said agreement, marked Exhibit H. & D. No. 1, 
had been written and prepared as aforesaid, the complainants de- 
livered the same to the said Ford, as agent aforesaid, for transmis- 
sion and delivery to the said McDonald, to be by him executed, and 
also to be signed by the said Moyers, as solicitor aforesaid, and when 
so executed and signed, to be returned to the complainants, or to 
one of them, by the said Ford, as agent aforesaid, or by the said 
McDonald, in duplicate ;-on or about the day of July, 1873, 
through the request of the said Ford, as agent aforesaid, the said 
agreement was in fact signed and executed in duplicate by the said 
McDonald and the said Moyers, and by them acknowledged before 
a U.S. commissioner, in manner and form as appears upon the face 

of said exhibit, marked H. & D. No. 1, and thereafter, to wit, 
1205 on or about the day of July, 1873, when so executed, 

signed, and acknowledged, returned and delivered by said 
Ford, as agent aforesaid, to the said Hovey. 

The complainants did not, in said month of July, 1873, then- 
selves sign or execute the said agreement, because they, the com- 
plainants, were and are advised that in view of such, the purpose 
and object of the said agreement, and of the consideration whereon, 
under the terms of said agreement, the undertaking and agreement 
on the part of the said McDonald, and the assent and approval of 
the said Moyers, as solicitor aforesaid, were founded and expressed, 
the obligation and legal duty of the complainants in respect of so 
as aforesaid co-operating with the said Movers in the proper prose- 
cution and conduct of the said claim, were fixed by operation of law 
when the complainants accepted, as before, and at the time of, as 
well as after the execution, signing, ana acknowledgement of the said 
agreement by the said McDonald and the said Moyers, as aforesaid, 
they did, in fact, and to the knowledge of the said McDonald, accept 
the retainer and employment of them, the complainants, by the said 
McDonald, in such the said prosecution and conduct of the said 
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claim. But, on or about the day of August, 1873, the com- . 
plainants, at the special instance and request of the said McDonald, 
did in fact sign the said agreement, in manner and form as appears 
upon said exhibit, marked H. & D. No. 1 (and so notified the said 
McDonald), and complainants aver that the said agreement was so 
as aforesaid, executed, signed, and acknowledged by the said McDon- 
ald and by the said Moyers, and soas aforesaid signed by complain- 
ants with the views and purposes for which, as aforesaid, the com- 
plainants caused the said agreement to be prepared and written, and 
with no other view, purpose, intention, imagination, or design what- 
ever. 

-Tenth. Immediately after the said day of July, 1873, the com- 
plainants, after such their acceptance, as aforesaid, of the retainer 
and einployment of the said McDonald, and in the character and 
quality, in fact, of the other and further solicitors of the said 
McDonald, did fairly, properly, and diligently prosecute and conduct 
along with and as the associates and colleagues of the said Moyers, 
as such solicitor aforesaid, the said claim before the said commis- 
sion, through all the fair formalities and just steps requisite to 
exclude error, according to the utinost of the proper judgment, skill, 
and endeavor of the said complainants, as, from time to time, in the 
course of such prosecution and conduct of the said claim, appeared 
to the complainants best for the just rights and interests of the said 
McDonald, and did thenceforward, and to and until the 25th day 
of September, 1873, continue such prosecution and conduct of the 
said claim. And complainants aver that according to the utmost of 
their proper skill, judgment, and endeavor, and because to them, 
the complainants, such steps seemed requisite and proper in the 
premises, and most calculated to advance the just rights and inter- 
ests of the said McDonald in respect to the said claim before the 
said commission, they, through themselves jointly, or through the 
said Hovey, acting with the consent and allowance and agreement 
of thesaid McDonald, for both the complainants, made, with great 
labor and minute attention, a most thorergh and exhaustive study 
and examination of the whole volu....uous record aforesaid of the 

said claim before the said commission, both as to the facts and 
1206 the law, and precedents arising thereon, arranged and di- 

gested the statutes and decisions in the United States appli- 
cable to the claim, the opinions of foreign jurists, and the action of 
the various political departments of European governments in re- 
spect to cases of a similar or kindred nature; conferred (through 
the said Hovey) at Newport aforesaid, with the said McDonald and 
the said Moyers, as solicitor aforesaid, and with the Messrs. Buchanan 
and Murphy, whom the said McDonald, as his proper solicitor, had 
also engaged in the lawful and just prosecution of the said claim 
before the said commission, during a period of about ; together 
with them discussed in detail the entire case, and arranged and 
agreed upon the plan of a certain brief to be laid in support of said 
claim before the said commission, and did, in fact, largely contribute 
to the preparation and production of such a brief, which, in fact, 
was of great length and value; and when such brief had been pre- 
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pared, the same was taken from Newport aforesaid, and carried it to 
Boston, in the State of Massachusetts, and there cansed to be printed 
under the revision of the said Hovey, who thereafter returned with 
it to Newport, and caused it to be laid, by concurrence of said 
McDonald, the said Moyers, the said Buchanan and Murphy, and 
the said Carlisle, with whom, as counsel aforesaid, the said Hovey 
had diligently conferred and reasoned, respecting the law and the 
facts of said claim, before the said commission ; that after the said 
Hale, as agent aforesaid, had filed before said commission an able 
and elaborate brief against the allowance of the said claim, the 
complainants, through the said Hovey, were laboriously engaged in 
contributing, and did, in fact, largely contribute, to a very full reply 
in print to such brief of the said Hale; that the said reply dealt 
with the legal effect of the said permits issued tothe said McDonald 
by the said officers of the United States (in respect whereof the opin- 
ion of the said Dole, as hereinbefore mentioned, had been previously 
announced to said Hovey), and that so much of said reply, as so 
dealt with the legal effect of said permits was the work and produc- 
tion of the said Hovey; that in such the prosecution and conduct 
of the said claim before the said commission, the said Hovey aban- 
doned for the space of three months together, nearly all the residue 
of his professional business, which was large and remunerative ; 
that in conferring and reasoning respecting the law and faets of the 
said case with the said Dole, he, the said Hovey, at his own expense, 
made numerous journeys from Washington, aforesaid, and from 
New port, aforesaid, to Berkley Springs, in the county of Morgan, in 
West Virginia, and from thence to Washington and to Newport, 
aforesaid ; that the said Hovey resided and remained at said city of 
Boston, for the cause aforesaid, at his own expense; and in such the 
prosecution and conduct of the said claim, by reason of numerous 
visits to and sojourns at Newport, aforesaid, was compelled to, and 
in fact did, out of bis own private means, and for his personal ex- 
penses, expend considerable sums of money; and did in like man- 
ner pay, besides the expenses of clerical assistance in such the said 
prosecution and conduct of the said claim before the said commission, 
for and on account of certain references to and translations of Ger- 
man, Spanish, French, Italian, and other foreign authorities and 
precedents in supportof the said claim before the said commission, the 
sum of three thousand dollars. But neither the said Dole nor 
the said Hovey, in person, appeared before the said commission, 
because, under a certain rule or regulation adopted by the same 
1207 and then well known by the said McDonald, no person other 
than the agents and counsel aforesaid of the high contracting 
parties in said treaty mentioned, could or were permitted in person 
to appear before said commission in advocacy of any claim or inter- 
est pending before the same, at or under a certain other rule or 
regulation of said commission; also then well known to the said 
MeDonald, could any person other than such agents and counsel 
aforesaid, without the written approval of the same, communicate by 
writing or in print with said commission in advocacy of any such 
claim or interest. And complainants, because they did not deem it 


644 THOMAS J. PHELPS, ASSIGNEE, VS. 


material for any interest or right of the said McDonald in the said 
claim, to secure such written approval specially for them, the com- 
plainants did not sign, or cause to be signed, their names to any 
communication laid before said commission, but merely co-operating 
in manner and form, as hereinbefore stated, with the said other 
solicitors of said McDonald, and by whom, with the approval of the 
said Carlisle, as agent aforesaid, the said briefs in sapport of said 
claim were signed and laid before the said commission. 

Eleventh. On the 25th day of September, 1873, there was allowed 
and awarded by the said commission to the said McDonald, in respect 
of the said claim, the sum of $197,190 in gold. Complainants aver 
that, on behalf of British subjects, there had been filed before said 
commission claims to the aggregate amount of $96,000,000, and being 
478 in number, but of which only 181, amounting in the aggregate 
of the awards made thereon to $1,929,819, had been by said com- 
mission allowed. That among such claims so filed there had been 
au large number presented for the value of certain cotton destroyed 
during the late civil war by the forces of the United States, at various 
localities in the United States; but that each and every of said 
claims so presented for the value of such cotton (with the exception 
of the said claim of the said McDonald) had been totally rejected by 
the unanimous voice of the said commissioners. And the com- 
plainants are informed and believe, and so aver, that the single and 
exclusive ground and theory upon which the said claim of the said 
MeDonald was in anywise adjudged in his favor by the said com- 
missioners was that the said cotton, for the value whereof said claim 
was so as aforesaid presented, had been purchased by said McDonald, 
then being a subject of Great Britain, under perinits from the proper 
officers of the Treasury of the United States; and that such permits 
were of themselves controlling evidence, in respect of said claim, 
that the region by them embraced was, at the time the said permits 
were issued, within the lines of actual military occupancy by the 
forces of the United States. | 

And complainants aver that to such, the decision of the said com- 
mission upon the said claim of the said McDonald, the said services 
of the complainants in the prosecution and conduct of the said claim 
as aforesaid largely and materially contributed. 

Twelfth. From the time that the said Hovey began to give his 
time and attention, as aforesaid, to the prosecution and conduct as 
aforesaid of the said claim before the said commission, the said Me- 
Donald was, until the date of the said award rendered upon the 
said claim, profuse aud earnest in his expressions of gratitude and 
obligation to the complainants for the services which, as aforesaid, 
mainly, through the said Hovey, they had rendered in the said 
1208 prosecution and conduet of the said claim, and accepted and 
acknowledged such services as a faithful, just, and meritori- 
ous discharge of all and every the duties and duty imposed upon the 
complainants by the said agreement, or arising in any manner from 
their engagement and retainer thereunder. 
Thirteenth. Complainants say that said sum of one hundred and 
ninety-seven thousand one hundred and ninety dollars by said al- 
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lowance became a debt of the United States to Great Britain for the 
use and behoof of the said McDonald, and the said commission 
made and issued a certificate of their said allowance and award, a 
copy of which is herewith exhibited, marked H. & D. No. 2 in the 
original bill, which certificate was and is the evidence of said in- 
debtedness, and would have entitled the defendant McDonald, at the 
time fixed by the said treaty of, May 8th, 1871, to receive the said 
amount from the Government of the United States, that is to say, 
within one vear from the 26th day of September, 1873, but for -the 
action had in this cause since the filing of the original bill therein, 
and but for such action would now entitle him to receive such amount 
fromm said government. 

Fourteenth. And these complainants are informed and believe, 
and so charge the fact to be, that such arrangements had been made 
between the two governments in accordance with usage in like cases, 
that the said sum would, but for such action aforesaid, have been 
and would now be paid to the defendants, or to one of them, by an 
agent of the British Government in the city of Washington. 

Fifteenth. And the complainants further say and charge that upon 
the allowance and award, so as aforesaid made by the said commis- 
sion, the defendant McDonald, by reason of the premises, became 
indebted and liable to pay to the complainants the sum of forty-nine 
thousand two hundred and ninety-seven dollars and fifty cents in 
gold, being an amount equal to one-fourth part of the sum so as 
aforesaid allowed on the said claim, and that for the payment of the 
said amount so due them these complainants had and have a lien 
upon the said claim, and upon the certificate of the amount allowed 
thereon, and upon all moneys which are or may become due and 
payable in respect thereof. And these complainants hoped that the 
defendant McDonald would have promptly paid or arranged with 
them for the future payment, at some convenient time, of the com- 
pensation so due them for their services ; but now, so it Is, the defend- 
ant McDonald, as well as the said White, fails and refuses to pay 
these complainants the said amount of their agreed compensation, 
or any part thereof, or to make any arrangements for the future pay- 
ment thereof, though often requested so to do ; or to give any satis- 
factory explanation, excuse, or reasons for their failures or refusals 
so to do; but each of them denies the right of these complainants 
to demand and receive from them or either of them the said agreed 
amount of compensation, and these complainants believe and charge 
that it is the design and purpose of the said defendants to pay them 
no part of their said compensation if they can avoid so doing. 

Sixteenth. And these complainants are informed and believe, and 
charge the fact to be, that on or about the twelfth day of August, 
A. D. 1874, the said defendant MeDonald, for the purpose of defraud- 
ing complainants and others to whom said McDonald was liable out 

of their just rights, assigned, but colorably without consider- 
1209 ation and with sinister and fraudulent designs against com- 
Jlainants, and others to whom the said McDonald was liable, 
to the defendant William White the whole of said award ; that the 
said White, at the time of taking said assignment, was a party to 
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said fraudulent design and intention, and had, moreover, notice of 
the claim and lien of these complainants, and if the said White, ever 
in equity and good conscience, took or acquired any valid interest 
in said assignment, he took the same subject to the rights of com- 
plainants under their contract aforesaid and their said lien. And 
these complainants further say that on the 15th day of October, 1873, 
their said contract with the said McDonald was filed with the agent 
of Her Britannic Majesty charged with thie payments of said awards, 
and.the said White, if he was not in fact aware of, was bound to in- 
quire at said office of said agent before taking any assignment of 
the said award, if he desired to secure himself against liability for 
liens upon it. 

And these complainants further say that the funds for the pay- 
ment of said award would, but for such action aforesaid, be and now 
remain in the hands of the diplomatic representatives of the British 
Government, who are not subject to the process of this court, and the 
said fund could have been reached and controlled only through the 
agency of the said defendant, MeDonaid, or his assignees, his and 
their assignment being, by the wrongful management and con- 
nivance of the said defendants, liable to be recognized by the said 
agents of Her Britannié Majesty’s Government. 

And the complainants, who now here expressly waive an answer 
from the defendants under oath, pray : 

First. That so much of the fund arising out of the award aforesaid 
as is now under the order and decree of this court (whereof a copy 
is filed in this cause) in the hands of the receiver thereof, and appli- 
cable to the payment of the said compensation of the complainants, 
under and by virtue of their said written agreement with one said 
MeDonald, may, by such further order and decree, be continued and 
held in the hands of such receiver until the final determination of 
this cause. 

Second. That the lien aforesaid of the complainants upon so much 
of the said fund, or the proceeds thereof, and their interest therein 
and right to receive the same may be adjudged, ordered, and decreed 
by this court; and 

Third. That the complainants may have such other and further 
relief in the premises as the nature of their case may require and to 
the court shall seem meet. 

The defendants to this amended bill are Augustine R. McDonald 
and William White. 

‘I do solemnly swear that I am one of the complainants in the 
foregoing amended bill; that I have read over the same and know 
the contents thereof, and that the facts stated in said amended bill 
upon the knowledge of the complainants are true, and that the facts 
therein stated upon their information and belief I believe to be true. 


CHAS. E. HOVEY. 


Subscribed and sworn before me this 27th of April, 1875. 
R. J. MEIGS, Clerk, 
By L. P. WILLIAMS, 
BLACKBURN & SELDEN, Assistant Clerk. 
Solicitors for Complainants. 
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1210 (Short copy.) 
Clerk’s office, supreme court of the District of Columbia. 


Cuas. E. Hovey et AL. 
v8. bse 3937 docket. 
A. R. McDonALD ET AL. 


1875, April 21. Costs of suit: Clerk’s costs paid to date, in- 


; cluding deposit by complainant....-.... $23 20 
Test : 
[SEAL. ] R. J. MEIGS, Clerk, 
By L. WILLIAMS, 
: Assistant Clerk. 


{ 
Exhibit H. & D. No. 1 to original bill. 


This agreement made between Charles E. Hovey, attorney and 
counselor at law, in the city of Washington, D. C., and William P. 
Dole, of Berkley Springs, West Virginia, of the first part, and Au- 
gustine R. McDonald, of Louisville, State of Kentucky, of the second 
part, witnesseth as follows: Whereas the party of the second part has 
a claim against the United States, and which is now pending before 
the Mixed Commission on British and American Claims, under the 
treaty of May 8, 1871, for the value of 5,000 bales of cotton, more or 
less, amounting to the sum of two millions of dollars ($2,000,000), 
more or less, the parties of the first part hereby agree to aid in such 
manner as may by them be deemed best for the interest of the party 
of the second part in the prosecution of said claim before said com- 
mission, or before any department of the Government of the United 
States, or through any diplomatic negotiations. And, in considera- 
tion therefor, the party of the second part hereby agrees to pay to the 
parties of the first part, or to their order, a sum equal to twenty-five 
per centum, being one-fourth of the amount which may be allowed 
on said claim, the payment of which sum is hereby made a lien upon 
the said claim, and upon any draft, money, or evidence of indebted- 
ness which may be paid or issued thereon. 

In witness whereof the party of the second part has hereunto set 


his hand and seal this day of June, A. D. eighteen hundred 
and seventy-three. | 
(Signed) AUGUSTINE R. McDONALD. 


And Gilbert Moyers, of Memphis, State of Tennessee, the attorney 
of record for claimant, the said A. R. McDonald, in the case named 
in the foreguing, hereby assents to and approves of this agreement, 


GILBERT MOYERS. 


Unirep States OF AMERICA, 
District of West Tennessee : 


On the 11th day of July, 1873, personally came and appeared be- 
fore me, Isaac Morrison, a United States commissioner in and for 
said district, the above-named Augustine R. McDonald and Gilbert 
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Moyers, both to me personally well known, and severally ac- 
1211 knowledged that they executed the above and foregoing in- 
struments of writing by them signed, for the uses and pur- 
poses therein expressed and set forth. Given under my hand and 
official seal, at office in the city of Memphis, in said district, the date 
above written. 
[ SEAL. | [ISAAC MORRISON, 


[. 8S. Commissioner. 


The foregoing contract is accepted. 
C. E. HOVEY. 
WM. P. DOLE. 


Signed in duplicate. 


Exhibit H. & D. No. 2 to original bill. 


[Office of the Mixed Commission on British and American Claims, under the treaty 
May 8tb, 1871. ] 


Newport, Ruope [stanp, September 25th, 1873. 


AuaustINE R. McDonacp 
vs. > Nos. 42 and 334. 

THe UNITED STATES. 

We award the sum of one hundred and ninety-seven thousand 
one hundred and ninety dollars, to be paid in gold by the Govern- 
ment of the United States to the government of Her Britannic 
Majesty in respect of the above claim. 

L. CORTI, 
RUSSELL GURNEY, 
(ommussioners. 
Filed Ocober 2, 1874. 


Exhibit H. & D. No. 3. 


This agreement between of the first part, and of the see- 
ond part, witnesseth, That the party of the first part agrees to take 
the exclusive charge and control of a certain claim which the part’ 
of the second part hold against the Government of the United States, 
for , amounting to more or less, and to prosecute the same 
before any of the courts of the United States, and upon appeal to 
the Supreme Court of the United States, or before any of the de- 
partments of the government, or before the Congress of the United 
States, and before any officer or commission or convention specially 
authorized to take cognizance of said claim, or through any diplo- 
matic negotiations, as nay be deemed by him best for for the interests 
of the part’ of the seeond part. 

And in consideration therefor the part’ of the second part agree 
to pay the party of the first part a sum equal to per cent. of the 
amount which may be allowed on said claim ; the payment of which 
is hereby made alien upon the said claim and upon any draft, 
money, or evidence of indebtedness which may be paid or issued 
thereon. 


GEORGE ELLIOTT ET AL., &¢. 649 


This agreement not to be affected by any services performed by the 

claimant or by any other agents or attorneys employed by him. 

All expenses of printing, costs of court, and commissioners’ 

1212 fee for taking testimony are to be charged to the part’ of the 

second part; and the part’ of the second part agree to exe- 

cute, from time to time to the party of the first part, such powers of 

attorney as may be convenient or necessary for the successful pros- 
ecution and collection of the said claim. 

No revocation of any authotity conferred on the party of the first 
part by this agreement, or any power of attorney relating to the 
business covered by the same, to be valid. oe 

In witness whereof the part’ of the second part ha’ hereunto set 

hand and seal this day of » A.D. 18 


[SEAL. | 
Filed April 27, 1875. 


In the supreme court of the District of Columbia. 
ToHomas J. PHELPS, ASSIGNEE, ) 
v8. ino : ; 
; -No. 3910. = In equity. 
AvuaustINE R. McDonaLtp AND WILLIAM saa 
White. 


This came on to be further heard on this 16th day of February. 


18. Demurrer to amended ill —Filed May 7, 1875. 


In the supreme court of the District of Columbia. 


CuaruLes E. Hovey & Wma. P. Doe, com- 
p!ainants, 
v8. > No. 3937. Equity. 
AvuausTINE R. McDonatp & WILLIAM | . 
White, defendants. 


The defendant, Augustine R. McDonald, by protestation, not con- 
fessing nor acknowledging all or any of the matters and things con- 
tained in the complainant’s amended bill to be true in such manner 
and form as the same are therein set forth and alleged, does demur 
to the said amended bill, and for cause of demurrer shows, that the 
said complainants by their said amended bill, as these defendants 
are advised, set forth that the said complainants, by reason of the 
matters. and things therein alleged, acquired a lien upon and 
interest in the claim against the United States mentioned in said 
amended bill, and upon the certificate of the amount allowed thereon, 
and upon all moneys which have or may become due and payable 
in respect thereof, which lien and interest is the only ground asserted 
and set forth in this amended bill, giving this court jurisdiction, 
And this defendant says that the said amended bill of complaint 
does ‘not show that any such lien or interest was given or acquired 
by any instrument “freely made and executed in the presence of at 
least two attesting witnesses after the allowance of such claim, the 
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ascertainment of the amount due, and the issuing of a warrant for 
the payment thereof,” as required by. law. 

Wherefore the defendant says that this court has no jurisdiction 
of the subject-matter of this action. 

And for further cause of demurrer the said defendant shows 

1213 that the said complainants had not, by their said amended 
bill, nade such a case as entitles them in a court of equity 

to any discovery or relief for or against this defendant touching the 
matters contained in the said amended bill or any of such matters. 

In this, that the contract set forth in said amended bill, and which 
is the foundatioif of this suit, is upon its face void, as against public 
policy and morals. 

And in this, that in the said contract the services stipulated to be 
rendered by said complainants to the said defendant McDonald, are, 
“To aid in such manner as may by them be deemed _ best for the 
interest of the party of the second part (meaning said defendant Me- 
Donald) in the prosecution of said claim before said commission, or 
before any department of the Gov't of the United States, or through 
any diplomatic negotiations,” the performance of such services could 
not be enforced by the said defendant McDonald, nor could com- 
pensation for a breach thereof be had by him in any court, the said 
services stipulated for were uncertain, indefinite, and impossible to 
be legally ascertained. 

Aud in this, that the said contract is unconscionable, inequitable, 
and unreasonable, and not proper to be enforced in a court of 
equity. 

Wherefore for these and for divers other good causes of demurrer 
appearing in the said amended bill, this defendant demurs thereto 
and to all matters and things therein contained, and prays the judg- 
ment of this honorable court whether he shall be compelled to make 
any other or further answer to said amended bill, and he prays to 
be hence dismissed, with his reasonable costs in this behalf ex- 
pended. 

CHARLES A. RAY, 
Solicitor for McDonald. 


Augustine R. McDonald, one of the defendants in the above cause, 
being duly sworn, says thatthis demurrer is not interposed for 
delay. 


AUGUSTINE R. McDONALD. 


STATE OF INDIANA, 
County of Marion, ss: 


Before me, Richard H. Beal,a notary public in and for said county 
and State, personally came Augustine R. McDonald, the above named, 
who signed as above in my presence, and, being duly sworn, on his 
oath says the same is, In all things, true, this lst day of May, 1875. 


[SEAL. ] RICHARD H. BEAL, 
Notary Public. 


GEORGE ELLIOTT ET AL., &¢. 651 
I certify that, in my opinion, this demurrer is’ well founded in 


point of law. 
CHARLES A. RAY, 
Solicitor for Defendants. 


1214 In the supreme court of the District of Columbia. 
CHARLES E. Hovey & WiitiaMm P. Do re, 
complainants, 
v8. No. 3937. Equity. 
AvuGusTINE R. McDonaLp & WILLIAM WHirte, 
defendants. 


The defendant William White, by protestation, not confessing nor 
acknowledging all or any of the matters and things contained in 
the complainants’ amended bill to be true in such manner and form 
as the same are therein set forth and alleged, does demur to the said 
amended bill, and for causes of demurrer shows that the said com- 
plainants by their said amended bill, as these defendants are ad- 
vised, set forth that the said complainants, by reason of the matters 
and things therein alleged, acquired a lien upon and interest in the 
claim against the United States mentioned in said amended bill, 
and upon the certificate of the amount allowed therein, and upon 
all moneys which have or may become due and payable in respect 
thereof, which lien and interest is the only ground asserted and set 
forth in this amended bill giving this court jurisdiction. And this 
defendant says that the said amended bill of complaint does not 
show that any such lien or interest was given or acquired by any 
instrument “ freely made and executed in the presence of at least 
two attesting witnesses after the allowance of such claim, the ascer- 
tainment of the amount due, and the issuing of a warrant for the 
payment thereof,” as required by law. 

Wherefore the defendant says that this court has no jurisdiction 
of the subject-matter of this action. 

And for further cause of demurrer, the said defendant shows that 
the said complainants have not, by their said amended bill, made 
such a case as entitles them in a court of equity to any discovery or 
relief for or against this defendant touching the matters contained 
in the said amended bill, or any of such matters. 

In this, that the contract set forth in said amended bill, and 
which is the foundation of this suit, is upon its face void as against 
public policy and morals. 3 

And in this, that in the said contract the services stipulated to be 
rendered by said complainants to the said defendant McDonald are 
“to aid in such manner as may by them be deemed best for the in- 
terest of the party of the second part ” (meaning said defendant Mce- 
Donald) “in the prosecution of said claim before the said com mis- 
sion, or before any department of the Gov’t of the United States, or 
through any diplomatic negotiations,” the performance of which 
services could not be enforced by the said defendant McDonald, nor 
could compensation for a breach thereof be had by him in any court. 


SPE 


ii 


se a Ce gente 
= ee 


ee % 
ener at ae 


at hone, 
eck aggre Saale 


ae 
eran a sto 


ee ed 
* Spee ot ae eee 
SS Oe es 


me eet 


ee ae 


r By, Legs 8 en ae oe “ or 
NeERREM DLO he Aeneas me 
no : -_ Cae tea * = 


652 THOMAS J. PHELPS, ASSIGNEE, VS. 


The said services stipulated for were uncertain, indefinite, and im- 
possible to be legally ascertained. 
And in this, that said contract is unconscionable, inequitable, and 
unreasonable, and not proper to be enforced in-a court of equity. 
Wherefore, for these and for divers other good causes of demurrer 
appearing in the said amended bill, this defendant demurs thereto, 
and to all matters and things therein contained, and prays 
1215 the judgment of this honorable court whether he shall be 
compelled to make any other or further answer to said 
ameuded bill, and he prays to be hence dismissed with his reason- 
able costs in this behalf expended. 
CHARLES A. RAY, 
Solicitor for Defendants. 


William White, one of the defendants in the above cause, being 
duly sworn, says, that this demurrer is not interposed for delay. 


WM. WHITE. 


Sworn to before me and subscribed in my presence this third day 
of May, 1875. 
JAMES A. MOORE. [seat.] 
Notary Public, Hamilton Co., Ohio. 


| certify that in my opinion this demurrer is well founded in point 
of law. 
CHARLES A. RAY, 


Solicitor for Defendants. 


19. Decree sustaining demurrer & dismissing bill, June 24, 1875. 
In the supreme court of the District of Columbia. 
Cnartes EK. Hovey, & Wma. P. Doe, com- ) 
plainants, | 
vs. > No. 5937. Equity. 
AuaustiIneE R. McDonarp, & Wittiam Waires, 
defendants. 


This cause came to be heard upon the demurrer of William White, 
defendant, and upon the demurrer of Augustine R. McDonald, de- 
fendant, to the amended bill of complaint at this term, and was ar- 
gued by counsel; and thereupon, on consideration thereof, it is, this 
24th June, 1875, ordered, ad-udged, ajnd decreed as follows, to wit: 
That the demurrer to the said amended bill of complaint be sus- 
tained, and the bill be dismissed with costs. | 
By the court. 

A. W. 
Filed June 24, 1875. 


= —_——*,, «@ 
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20. Appeal to general term, June 24, 1875. 


Hovey ET AL. 
v8. 0937. June 24, 1875. 
McDonaLD ET AL. 


“Enter appeal to general term from the order sustaining de- 


murrer and dismissing bill bill. 
“CHARLES E. HOVEY. 
“Appeal entered as per order. 
“ By the clerk.” 


1216 21. Desree directing receiver to pay funds to defendants, and dis- 
charging receiver, June 28, 1875. 


In the supreme court of the District of Columbia, June 28, 1875. 


“CHARLES E. Hovey kt AL., 
sé 7 _ . 
v8. No. 3937. In equity. 
“A. R. McDonaLp ET AL. 


“This cause came on to be heard upon the demurrer of William 
White, defendant, and upon the demurrer of Augustine R. Me- 
Donald, defendant, to the bill of complaint at this term, and was 
argued by counsel; and thereupon, upon consideration thereof, it is 
ordered, adjudged, and decreed, as follows, viz: That the demurrer 
to said bill of complaint be sustained, and the bill of complaint 
herein is dismissed at the cost of the plaintiff, and the receiver ap- 
pointed in this cause, and in Phelps, assignee, vs. McDonald and 
White, No. 3910, be directed to pav the funds belonging to said cause 
to the said defendants McDonald and White, or order, and thereon 
said receiver shall be discharged.” 

By the court. 


A. W. 


The foregoing decree was made and entered on the 28th day of 
June, 1875. 


22. Motion asking court to fix amount of security for a supersedeas. 


In the supreme court of the District of Columbia, July 1, 1875, 


Hovey & DOoLeE, | 
vs. No. 3937. In equity. 
McDoNALD ET AL. 


And now come the complainants and move the court to determine, 
by order to be entered upon the minutes of the court, the amount 
and character of the security to be by them given in order to render 
their appeal taken on the 24th day of June, 1874, from the decree 
passed on the same day in the said cause a supersedeas. — 

HOVEY & DOLE, 
Per JOHN SELDEN, 
Of Solicitors. 
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23. Appeal from decree of June 28, 1875. 


Hovey & Dore, 
vs. In equity. No. 3937. July 2, 1875. 
McDonaLpD ET AL. 


“Enter an appeal to the general term from the decree passed in 
this cause on the 28th ultimo. 
“JOHN SELDEN, ‘ 
“Of Solicitors for Complainants. 


“Appeal entered as per precept. 
“ By the clerk.” 


1217 24. Decree fixing bond at $100.— Filed July 12, 1875. . 
In the supreme court of the District of Columbia. 


CuHartes E. Hovey & Wo. P. DoLe 
vs. In equity. No. 3937. 
AvuaustInE R. McDONALD ET AL. 
On consideration of the motion filed in the above-entitled cause 
by the complainants on the Ist day of July, 1875, praying that the 
amount and character of the security to be by them given in order 
to render their appeal taken on the 24th day of June, 1875, to the 
decree on thatday passed in the said cause, a supersedeas might be 
determined by the order of this court, it is now, this sixth day of 
July, 1875, by the court ordered that the security to be given by the 
complainants, or by one of them, be, and the same is hereby, fixed 
in the sum of one hundred dollars, with such surety or sureties as 
any justice of this court may approve, it appearing to the court that 
the fund in controversy has already been paid over to one of the 
defendants. And on consideration of a further motion made in 
open court by the complainants this 6th day of July, 1875, praving 
that the amount and character of the security to be by them given 
in order to render their appeal taken on the 2nd day of July, 1875, 
from the further decree passed in said cause on the 28th day of 
June, a supersedeas may be determined by the order of this court, = 
and after argument of such further motion as well by the counsel of 
complainants as by the counsel of the defendants, it is now, this 6th 
day of July, 1875, by the court ordered that the said motion be and 
the same is hereby overruled. | | 


By the court. A. W. 
Filed July 12, 1875. 


9 
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25. Security approved by Wylie, J., July 12, 1875, from decree of 24’ 
June. 


In the supreme court of the District of Columbia, the 12th day of 
July, 1875. 


CuaRLeEs E. Hovey & Wma. P. Doe, PLAIn- 
tiffs, , | 
vs. In equity. No. 3997. 
AvuGustINE R. McDonatp & WILLIAM WHITE, | 
defendants. 


The plaintiffs having appealed to the general term from the de- . 
cree pronounced herein on the 24th of June, 1875, in the special 
term of the court, and Hawkins Taylor, surety for said appeal, for 
themselves and each of them, their and each of their heirs and per- 
sonal representatives, appearing and submitting to the jurisdiction 
of the said general term, hereby undertake to aid by, perform, and 
pay its judgment, which they agree may be pronounced against all 

of them, not, however, in or to a greater or higher amount 
1218 than the sum of one hundred dollars mentioned in the order 
passed in the said cause on the 6th day of July, 1875. 
CHARLES E. HOVEY, Appellant. 
HAWKINS TAYLOR, Surety. 


A. WYLIE. 
R. J. MEIGS. 


Approved. 


July 12, 1875. 


26. Security approved by McArthur, J., from decree of 28’ June, 1875, 
July 13, 1875. 


In the supreme court of the District of Columbia. 


Cuar.wes E. Hovey & Wo. P. Dole, PLAIN- 
tiffs, 
v8. -In equity. No. 3937. 
AvuaustINE R. McDonatp & WILLIAM WHITE, 
defendants. 


The plaintiffs having appealed to the general term from the de- 
cree pronounced herein on the 28th day of June, 1875, in the special 
term of the court, and Hawkins Taylor, surety for said appeal, for 
themselves and each of them, their and each of their heirs and per- 
sonal representatives, appearing & submitting to the jurisdiction of 
the said general term, hereby undertake to abide by, perform, and 
pay its judgment, which they agree may be pronounced against all 
of them. °° Tf Eh 

(Signed) CHARLES E. HOV EY, Appellant. 
(Signed) HAWKINS TAYLOR, Surety. 
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Approved July 13, 1875. 
MacARTHUR, Justice. 


Filed July 13, 1875. 
R. J. MEIGS. 


27. Decree of gen’l term reversing decree of special term, March 4, 1876. - 


In the Supreme Court of the District of Columbia. In general 
term, January, 1876. 


Cuarves E. Hovey & Witiiam P. DoLe 
v8. In equity. No. 3957. 
AuGcustTINE R. McDonaLp & WILLIAM WHITE. 


This cause came on to be heard the 27th day of January, A. D. 
1876, in the general term of this court on appeal from the decrees 
respectively passed in the said cause at the special term of this court 
on the 24th day of June, A. D. 1875, and on the 28th day of June, 
A. D. 1875, and was argued by counsel. 

And thereupon, upon consideration thereof, 1t is this 4th day of 
March, A. D. 1876, ordered, adjudged, and decreed that the said de- 

crees be, and they are hereby, reversed with costs. 
1219 And it is further ordered, adjudged, and decreed that this 
‘ause be, and the same is hereby, remanded to the special 
term of this court, with leave to the defendants to answer the com- 
plainants’ bill within the time allowed under the general rule of 
this court. 


273. Answer of defendants. 


In the supreme court of the District of Columbia. 


Cuas. E. Hovey and Wa. P. Doe, PLAIN- ) 


tiffs, 
vs. -No. 3937. In equity. 
AucustINE R. McDonatp and Wo. Wars, | 
defendants. 


These defendants, now and at all times hereafter, reserving all 
manner of benefit and advantage to themselves of exceptions to the 
many errors and insufficiencies in said bill coutained, for answer 
thereto or unto so much thereof as these defendants are advised it 
is material for them to answer, answer and say : 

Ist. We admit that the said Charles E. Hovey is a resident of the 
District of Columbia. Wedo not know and cannot set forth whether 
the said William P. Dole is a resident of the State of West Virginia 
or not. 

2d. They deny that it is true that the said complainants in June, 
1875, and for a long time before and after that date, were engaged 
in prosecuting claims against the United States, and in said business 
had great experience and very considerable success; but, on the con- 
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trary, they insist that it is true that the said plaintiff William P. 
Dole (then and now unknown to the defendants) was never a mem- 
ber of the legal profession, and that he has never been engaged in 
the business of prosecuting claims as a profession, and that during 
the whole time that said complainants pretend that they rendered 
services for the above-named defendant Augustine R. McDonald in 
and about his claims before the said commission, the above-named 
complainant William P. Dole, as defendanis are informed and be- 
lieve it to be true, and thereupon charge the fact to be, was wholly 
incapacitated from rendering any useful services whatever for the 
said McDonald by reason of his feeble, mental, and physical condi- 
tion, caused by habitual and excessive use of intoxicating liquors ; 
and that, during all the time last aforesaid, the said Dole was under 
the guardianship of friends de facto, either in the city of Washing- 
ton, in the District of Columbia, or the said town of Berkley Springs, 
and that the said Dole, from the cause aforesaid, was unable to 
attend to his own private business properly, or to the business of 
any one; of all which facts the complainant Hovey had full knowl- 
edge, and the defendants were entirely ignorant until during the 
year 1874. Defendants admit that the said MeDonald is a subject 
of Great Britain, but for many years past has resided in the United 
States. 
3d. Defendants admit that, under the 12th article of the treaty of 
the United States and Great Britain, concluded at Washington on 
the Sth day of May, A. D. 1871, a commission had been organized 
and assembled at Washington in September of that vear, to 
1220 examine and decide upon claims presented by the subjects of 
Great Britain against the Government of the United States. 
4th. Defendants admit that the said defendant Augustine R. Me- 
Donald, having a claim against the Government of the United States, 
amounting to about two millions of dollars, for indemnification for 
the burning, by troops of the United States engaged in suppressing 
the rebellion, of certain large quantities of cotton, the property of 
said defendant McDonald, in certain places in the insurrectionary 
States, had presented his claim to the said commission, and had 
proceeded in the prosecution thereof, and prior tothe month of June, 
1873, certain written evidence of a very voluminous character had 
been taken and laid before the said commission, but the defendants 
sav that the said evidence was taken under the direction of the de- 
fendant’s, MeDonald’s, sole attorney of record, Gilbert Moyers, and 
established the fact, to the satisfaction of the said commission, that 
the said cotton was destroyed within the lines occupied by the troops 
of the United States. 7 
5th. Defendants deny that one William G. Ford was the duly 
authorized agentof the said defendant McDonald to retain and employ 
the said complainant Hovey in the character and quality of another 
and further solicitor of the said defendant McDonald: to properly 
and diligently prosecute and conduct, along with and as the associate 
and colleague of the said Moyers, as such solicitor aforesaid, the said 
claim before said commission, or that the said Moyers had power to 
consent to such employment of said Hovey, or that he did so con- 
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sent, or that the said defendant McDonald ever employed the said 
Hovey. They deny that the said Ford ever acted as the agent of 
said defendant McDonald, or was ever authorized so to act. 

6th. The defendants have no knowledge, nor any information 
upon which to found a belief, as to the truth of the matter stated in 
the sixth paragraph of complainants’ bill, except, they say, that if 
said proposed declination and refusal and renewed proposals between 
the said Ford and said Hovey took place as therein stated, they were 
unauthorized and unknown to the defendant McDonald, and the 
said Ford did not act therein as his agent. 

7th. The defendants have no knowledge as to the truth of the 
matters stated in the seventh paragraph of said complainant’s bill, 
except as to the alleged agency of said Ford, but they deny that said 
Ford was authorized to do any act therein mentioned as done by 
him as the agent of said McDonald, and they deny that the said 
Dole had, as alleged in said paragraph, “frequently exhibited very 
high qualifications in dealing with subjects of a legal nature,” and 
they say that the said Dole was at the time mentioned utterly in- 
capable of understanding the simplest legal proposition, or to advise 
regarding the menagemeut of said claim. 

8th. The defendants say that they have no knowledge or informa- 
tion concerning the alleged conference and interview in June, 1873, 
between the said Hovey and the said Dole as stated in the eighth 
paragraph of said bill, but they deny that, if said conference did 
actually take place, it was by the authority or procurement of the 
defendants, or either of them, or that they, or either of them, author- 
ized the preparation of the paper therein mentioned, and marked 

Exhibit H. and D. No. 1, of said bill of complaint. And de- 
1221 fendants deny that the said paper was -framed, written, and 
prepared in substantial conformity to a certain printed form 

of agreement then, before, and since in general use for attorneys, 
solicitors, and agents engaged in the lawful prosecution of private 
claims against the United States at the said city of Washington, 
and which the complainants had themselves, in the fair and open 
prosecution of their business, frequently and generally employed. 
And they say that long before said date mentioned the commis- 
sion had decided affirmatively the sufficiency of the said memorial. 

9th. The defendants have no knowledge nor information as to the 
delivery of the said form of agreement to the said Ford as stated in 
the ninth paragraph of said bill; but they deny that the said Ford 
was authorized to or did receive the same as their agent or the agent 
of either of them, or that the said agreement was in fact signed or 
executed by the said McDonald, except under the circumstances 
and for the purposes hereinafter stated ; and they deny that the said 
McDonald was ever informed or had knowledge that the said com- 
plainants accepted any retainer and employment from him in the 
prosecution and conduct of the said claim; and they deny that on 
or about the day of August, 1873, or at any other time, the com- 
plainants at the special instance and request of the said McDonald 
did in fact sign the said agreement, or that they notified the said 
MeDonald of the said signature. 
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10th. And defendants deny that any services were rendered by 
the said complainants in the prosecution of said claim under any 
retainer and employment by the said McDonald, or in the character 
and quality of other and further solicitors of the said McDonald, or 
that they ever performed any labor about the preparation and pre- 
sentation of said claim, except for the advancement of their own 
interests in other cases then pending before the said commission, as 
hereinafter more fully stated; and they say that they have no in- 
formation as to the visits of the said Hovey to the said Dole, and 
the expenses attending the same; but the said visits and expendi- 
tures, if incurred as in said tenth paragraph of the bill alleged, were 
not authorized by the said defendants, or either of them, and were 
not made in the interest of either of said defendants; and they deny 
that the visits and sojourns of said Hovey at Newport were author- 
ized by or in the interest of the said defendants, or either of them, 
or that the expenses of clerical assistants, as stated in said para- 
graph, were on account of or authorized by either of said defendants, 
and they have no knowledge whether any such expenditures were 
ever made by said Hovey for any purpose whatever, expressly deny- 
ing, however, that they were made in the prosecution of the claim 
of the said McDonald or that the said complainants co-operated 


‘ with the other solicitors of the said MeDonald, and defendants 


say that said claimants were interested in many other cases then 
pending. | 

11th. The said defendants deny that on the 25th day of September, 
1875, there was allowed and awarded by the said commission to the 
sail McDonald, in respect to the said claim, the sum of $197,190.00 
in gold; but they say that the said commissioners made the award 
of the above-mentioned sum to be paid in gold by the Government 
of the United States to the Government of Her Britannic Majesty 
in respect of the above claim; and the defendants say that they 
have no knowledge or information of the ground and theory upon 
which the said award was maae by the said commissioners, and 
they deny that the eomplainants in any way contributed to procure 

~ the said award. 
1222 12th. The defendants deny that the said McDonald ad- 

mitted that the complainants, or either of them, had rendered 

any services in the prosecution and conduct of the said claim. 

13th. The defendants deny that by the said allowance the amount 
thereof became a debt of the United States to Great Britain for the 
use and behoof of the said McDonald, or that the certificate which 
was issued therefor would have entitled the said McDonald to re- 
ceive the said amount from the Government of the United States. 

14th. The defendants deny that such arrangements had been 
made between the two governments that the said sum would but 
for the action had in this ease since the filing of the original bill 
herein, and but for such action, have been paid to the defendants, 
or to one of them, by an agent of the British Government in the 
city of Washington. : 

15th. And the defendants deny that the said defendants, or either 
of them, became indebted and liable to pay to the complainants the 
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sum of $49,297.50 in gold, and that for the payment of the said 
amount? so due them these complainants have and had a lien upon 
the said claim, and upon the certificate of the amount allowed 
thereon, and upon all moneys which may become due or payable in 
respect thereto, and they admit that each of them deny the right of 
these complainants to demand and receive from them or either of 
them the said sum, or any sum whatever; and they say that they 
have informed the said complainants, and aver the faet to be true, 
that they, the said complainants, were never employed by the said 
McDonald; that they had never rendered him any service; that 
he executed no contract with them, and that he was not indebted 
to them, and that neither of the said defendants was indebted to 
them in any sum whatever, and they refuse therefore to make any 
payment. 
i6th. The defendants admit that on or about the 12th day of Au- 
gust, A. D. 1874, the said defendant McDonald assigned to the said 
defendant William White the whole of said award, but deny that 
it is true that it was for the purpose of defrauding the complainants 
or others to whom said MeDonald was liable out of their just rights, 
or that said assignment was colorable and without consideration, 
and with sinister and fraudulent designs against complainants and 
others to whom the said McDonald was liable; and they deny that 
it is true that the said complainants had any lien or claim on the 
said award at the time of said assignment or at any other time what- 
ever. These defendants deny that it is true that the said White 
took said awards subject to any rights of said complainants what- 
ever. Defendants do not know and therefore cannot set forth that 
the said complainants on the 15th day of October, 1873, filed their 
pretended contract marked Exhibit H. and D. No. 1, of said bill of 
complaint with the agent of Her Britannic Majesty charged with 
the payment of said awards; but defendants deny that it is true that 
the said defendant White was bound to inquire at said office before 
taking any assignment of the said award in order to secure himself 
against liability for liens upon it; but on the contrary said defend- 
ants insist that the said agent of Her Britannic Majesty kept no 
records in regard to any liens or claims against any awards made 
by said commission by which any person whomsoever is bound. 
And the defendants insist that it is true that at the time said pre- 
tended contract was filed as aforesaid the said agent had not re- 
ceived the said money, nor entered upon the discharge of his 
1225 duties. And the defendants say that the said assignment to 
said defendant White was in good iaii! ond without notice 
of any just claim against said award and lien thereon and was for 
value received. | 
And the defendants further say, by way of answer to the said bill 
of complaint, that in the presentation and prosecution of the said 
claim the said defendant MeDonald had employed one Gilbert Moy- 
ers as his sole attorney, and had agreed to pay the said Moyers for 
his services as said attorney, and for certain expenses to be paid by 
him in the prosecution of said claim the said Moyers was to receive 
a sum equal to one-half of about sixty per cent. of the award that 
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might be made by said commission ; the sum of $100,000 being, 
however, deducted from the amount so coming to said attorney to 
reimburse said McDonald for expenses already at that time incurred ; 
that on or about the 28th day of December, 1872, the said Moyers, 
not content with the compensation provided under his said con- 
tract, entered into a conspiracy with and between the said Charles 
E. Hovey and Win. P. Dole, complainants in this bill, and one 
William G. Ford, and Charles Adolph, commonly called Marquis 
de Chambrun, which conspiracy was among them there first thereof 
had, to maliciously aggrieve and impoveris!: the said McDonald; 
and in pursuance of said conspiracy, on or about the day last-men- 
tioned, and at divers dates thereafter as hereinafter set forth, said 
parties made the following representations to the said McDonald: 
Ist. That said complainant Hovey was the junior law partner of 
the Hon. Jeremiah Black, of the State of Pennsylvania, and that the 
execution of a certain contract with said complainants, Hovey and 
Dole, a copy of which is filed with said bill of complaint, marked 
Exhibit H.and D. No. 1, would entitle the said McDonald to the profes- 
sional services of said Black in the prosecution of said claim before 
said commission, and that by reason of the relation which it was 
claimed existed between the said complainant Dole and one of the 
members of said commission the said Black would be permitted to 
make personal argument before said commission in the prosecution 
of said claim ; that the said Black refused from motives of policy to 
coutract except in the name of said Hovey in claims of this nature, 
but that he was in the habit of making such contracts in the name 
of said Hovey, which representations the said McDonald believed 
to be true, whereas in truth and in fact the said Hovey was nota 
law partner of said Black, nor was he authorized to contract for 
the services of said Black, nor had he ever so contracted by the au- 
thority of said Black, nor would the execution of said contract en- 
title said McDonald to the legal services of said Black, all which 
was well known to the said parties making said representations, 
and the defendants say that the said Black never rendered any 
services in the prosecution of said claim. 
2d. That the said complainant Dole (then and now unknown to 
the defendants) was an experienced, successful, and distinguished 
lawyer, lately practising in the city of Washington, at present re- 
siding at Berkeley Springs, W. Va. ; a man of great influence by rea- 
son of his social and political associations and family connections, 
being a brother-in-law of one of the members of said Mixed Com- 
mission, and his opinion would have great weight with said cotm- 
mission, and that none of said parties to said contract were to take 
employment in any other pending claims, which representations 
and promises were believed by the said McDonald to be true, whereas 
in fact said complainant Dole was not and never had been 
1224 an attorney-at-law nor bad he practiced in said city of Wash- 
ington, but was wholly inexperienced in the legal prosecu- 
tion of claims or management of suits, and without influence, family, 
professional, social, or political, and was not related in any degree 
to either of the members of said commission; and in fact at the 
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time said representations were made, and during the future pen- 
dency of said suit, the said Dole was, by reason of the long-continued 
use of intoxicating liquors to excess, whoily incapacitated frum 
rendering any service of value to the said McDonald in prosecuting 
his said claim, all which facts were well known to the parties mak- 
ing said representations; nor did said Dole at any time render such 
service, nor appear, nor offer to appear in the prosecution of said 
claim, and all said parties, except said Black, as defendants are in- 
formed and therefore charge, did accept employments in other pend- 
ing claims before said commission. 

3d. That the execution of said contract by the said McDonald 
would secure the, active aid of a gentleman of standing and in- 
fluence in the city of Washington and who was connected by mar- 
riage with one of the members of said commission ; and defendants 
say that in point of fact the said Dole did induce the said relative 
of one of said commissioners to address a letter to said commis- 
sioners soliciting information in regard to said claim, which letter was 
written, as said McDonald is informed and believes, pending negotia- 
tions to induce him to sign said contract, and although written by 
the relative of said commissioner in good faith and with no im- 
proper motive, yet he believes it had the effect to incite in the mind 
of said commissioner unjust suspicions against his claim. Defend- 
ants say that they had no knowledge, at the time, of the writing of 
said letter, nor was it done by their procurement or-consent. 

4th. And the defendants further say that about the 28th of De- 
cember, 1872, the said defendant McDonald and the said Movers, as 
his attorney, were engaged in taking testimony in proof of said 
claim pending before said Mixed Commission, and continued to- 
gether so engaged until about the 20th of January, 1873, and, while 
at Memphis, Tennessee, so engaged said Moyers for the purpose of 
preparing the mind of said McDonald to be brought under the con- 
trol of the said conspiracy then in contemplation, spoke frequently 
of what he called the injustice of the Mixed Commission towards 
British subjects, and expressed his regret at having taken any cases 
before that commission, expressing apprehensions that he would 
not receive fees sufficient even to pay his travelling expenses, and 
generally discouraging the said McDonald over the prospects in his 
claim, especially on account of the magnitude thereof; that these 
conversations were continued while taking depositions at the line 
between the State of Arkansas and the State of Louisiana, and at 
the town of Bastrop, in said last-mentioned State; that said Moyers 
returned to Memphis, and the defendant MeDonald continued with 
the local attorneys taking depositions until some time in March, 
when the said McDonald and said Moyers met at Vicksburg and 
proceeded together to Lake Village, Arkansas, where the same com- 
plaints were again renewed against the commissioners by said Moyers 
for the purpose last aforesaid,and he informed the said McDonald that 
the Government of the United States had arranged with the Italian 
commissioner, who he said acted as umpire, that the aggregate of the 
awards rendered against the United States should be less than 
$2,000,000, and he declared that in fact out of the large number 
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1225 of claims pending before said commission, aggregating 

$96,000,000, a very small proportion, not exceeding a few hun- 
dred thousand dollars, had been allowed. And the defendantssay that 
the purpose and effect of these conversations were to discourage the 
defendant McDonald about the prosecution of his claim, and he was 
inclined to abandon the cross-examination of the witnesses for the 
Government, but the said Moyers advised that he should still proceed 
with the examination, making, however, the expenses and local attor- 
ney’s fees contingent on the final recovery, and expressing the hope 
that the smallness of the awards so far made and the injustice done 
towards British subjects would attract the attention of the news- 
paper press of the country and excite criticism and induce the com- 
missioners to act more justly and liberally towards claimants. The 
defendants further say that said McDonald returned to Memphis 
about the end of April and there met said Moyers, who informed 
said defendant that said Wm. G. Ford, who was then unknown to 
said McDonald, but who said Moyers declared was a client of his 
and had a claim before the said Mixed Commission, was at that 
time engaged in the city of Washington in finding out the true 
condition of the matters pending before said Mixed Commission ; 
that said Ford was a man of high character and great skill, and 
could be implicitly relied upon; that again, about June 1, 1873, 
said McDonald met said Moyers in Memphis, and was informed by 
him that important news was expected from Ford. But the said 
defendant having been informed by Mr. Howard, who was the ageut 
of the British Government before said commission, and advised by 
him to avoid any large expenditures of money in his case, felt in- 
clined to abandon any further active prosecution thereof, but the 
said Moyers urged the said McDonald to proceed to Arkansas and 
take further evidence. This he accordingly did, but limited the 
eXamination to such witnesses as were produced and whose expenses 
were borne by other persons, who so produced them in support of 
their own testimony. 

And defendants further say that while said McDonald was en- 
gaged in taking evidence, to wit, about the middle of June, in 
Ashley Couuty, Arkansas, he received a letter from said Moyers 
stating that good news had been received from Ford at Washing- 
ton, but not proper from its confidential character to state on paper, 
and the said Movers urged the said MeDonald to secure all testi- 
mony he could discover to sustain his claim on all vital points, and 
requesting that the letter should be destroyed, which was done after 
exhibiting the same to the local counsel and other friends; that 
thereafter, about the Ist of July, the said McDonald returned to 
Memphis, when said Moyers informed him that his client Ford had 
succeeded in effecting an arrangement that secured to him, said 
Ford, au» award in his own case beyond any doubt, and that the 
only prospect of securing justice before said commission was by 
making a like arrangement in regard to the McDonald claim ; that 
said Ford had spent considerable time at Washington, and by the 
exercise of great skill and perseverance had penetrated the secrets 
of said commission and had discovered that said commissioners had 
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been careful not to pass upon many claims for large amounts; that 
the commissioner on behalf of the United States and the agent and 
the attorney for the United States practically controlled the com- 
mission through the influence obtained by the Government of the 
United States over the umpire; that the business pending before 

the commissioners was so shaped that a number of large 
1226 claims was still undetertnined ; that the apprehensions of the 

public being allayed by the small awards theretofore made, 
it was now felt by the American commissioner that he could safely 
arrange in one or two large cases to permit considerable sums to 
by awarded, and that he would do so in any case where a sufficient 
compensation was secured to said commissioner; that the claim of 
his client Ford was a small one, and said Ford only secured the 
promise of a favorable consideration on condition he effected such 
an arrangement in some large claim pending; that the choice 
was now between a claim entitled the Caiderwood case, in which 
some $3,000,000 were sought to be recovered, and the pending claim 
of the defendant MeDonald, and that whichever case was selected 
the other case would be rejected and a full award made in the se- 
lected case. The said Moyers then and there stated that he had 
been informed by the said Ford that the American commissioner 
had expressed a preference for the McDonald case, because the cot- 
tons therein claimed for had bee purchased under permits from 
the United States authorities and the transactions sanctioned by an 
autograph letter of Mr. Lincoln, and therefore the public would be 
better satisfied, and the commissioner himself feeling a deep ven- 
eration for Mr. Lincoln preferred to approve of his official action 
and rest the award on that ground in part. And defendants say 
that thereupon the paper, a copy of which is filed with the bill of 
complaint, marked H. and D. No. 1., was presented to said defend- 
ant McDonald for his signature, there already being endorsed upon 
the same “the foregoing contract is accepted, C. E. Hovey, Wm. P. 
Dole,” but the said defendant stated to said Movers that he regarded 
the American commissioner as a gentleman of high character and 
pure reputation, and he could not believe he was any party to such 
an arrangement, and he refused to execute said contract. There- 
upon said Moyers called the attention of said McDonald to the 
statement, which he asserted was true, that an aggregate of 
$70,000,000 of claims had been passed upon, and that only about 
$1,000,000 in amount had been allowed, and that the fate of this 
claim could be readily anticipated; that it was simply a question 
whether an award of $2,000,000 should be made, which amount he 
Was in a position to guarantee would be allowed, or whether the 
claim should be rejected and the claimant disgraced as presenting 
a fraudulent claim, and an award thereupon made in the Calder- 
wood case ; that the said complainant Dole and another gentleman, 
also a brother-in-law of the American commissioner, with said 
Hovey would become interested in the Calderwood case, and unless 
this contract so presented was executed, which would give them each 
an interest in the McDonald case, they would press the Colderwood 
case for an award; but if this contract was signed they could not 


GEORGE ELLIOTT FET Al., &¢. 665 


become interested in any other case, but would devote themselves only 
to the allowance of the McDonald case; that said complainant Dole 
was aman of great wealth, and mainly desired to secure a large 
sum of money for his relative, the commissioner, and his other 
brother-in-law, who would aid him in controlling the commissioner ; 
and that all negotiations were made through these two relatives by 
marriage of the commissioner; that the division was to be made on 
the twenty-five percent. of the $2,000,000, as follows: $200,000 each 
to the said commissioner and his brother-in-law, and the remaining 
$200,000 to the said Black and said complainant Hovey, and as a 

reason for the large per cent. demanded it was stated that the 
1227 said complainant Dole and his friend, the other brother-in- 

law of the American commissioner, would take cottages at 

Newport, where the Mixed Commission was in session at that 
point, and would bring their families, and that the family of the 
American Commissioner would be invited there and surrounded by 
these influences. | 

5th. And the defendants say that the said defendant McDonald, 
still refusing to sign the said paper presented, went to the city of 
New Orleans, returning to the city of Memphis about the 9th of 
July, and there, at the request of said Moyers, he was introduced by 
him to said Ford, said Moyers stating that said Ford could give 
fuller and more direct information. ‘The said defendant McDonald 
thereupon walked with said Ford to the office of the latter, and re- 
peating the statements made by Moyers asked said Ford if they 
were true. 

The said Ford thereupon stated that they were true, and that un- 
less the said McDonald went into this arrangement he would receive 
nothing; that the award of $2,000,000 rested between the Calder- 
wood case and the McDonald case and the election rested with said 
McDonald, and he could not see why there was any hesitation ; that 
he, said Ford, had spent weeks in Washington and discovered that 
only through such an arrangement could any case of any magni- 
tude be passed ; that he only secured his own case by perfecting an 
arrangement of this nature in some other large case; that the said 
Movers desired him to take the Brown and McBain cases then 
pending before said commission, but he would only select between 
the Calderwood case and the McDonald case, and would only take 
one case, as the friends of the American commissioner desired to 
avoid criticism. 

6th. And defendants say that on defendant McDonald’s return to 
to-the office of said Moyers he was informed by said Moyers that the 
Hon. Robert S. Hale, the agent and counsel for the United States 
before said commission, had determined to ask from said commis- 
sion an extension of time in the McDonald case in order to intro- 
duce surrebutting testimony, which permission had not been previ- 
ously allowed in any case, and the result would be, if such permission 
were accorded in this case, either the time yet unconsumed by the 
commission would be exhausted and the commission expire without 
determining the case, or no opportunity would be given to answer 
the testimony thus taken, and that unless this extension of time 
84—1588 
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could be avoided it would result fatally to the claim, and this could 
only be done by at once closing this contract, so that the friends of 
the American commissioner could be at once informed and an ex- 
tension of time avoided through his influence. Thereupon the said 
defendant McDonald inquired of the said Moyers whether the said 
Ford would have any pecuniary interest in this contract that might 
influence his statements through personal interest, but the said 
Moyers declared that the ouly interest that said Ford had was the pref- 
erence already expressed for the McDonald case by the friends of the 
American commissioner by reason of the permits aforesaid, and that 
he, said Ford, had been sent by said complainant Hovey to effect 
this arrangement so that his own little case could float in by the 
side of a larger case. Upon the said defendant McDonald sull hesi- 
tuting to sign said paper, the said Moyers inquired of him, “Can 
you not trust your own attorney? All I want Is to secure your in- 
terest.” Thereupon the said McDonald informed the said Moyers 
that while he trusted him, yet he, said attorney, might be 
1228 imposed upon, and if he, McDonald, signed his name and 
only received a small award these men could claim one- 
quarter of the ertire amount, and that he did not want to make any 
arrangement until he saw Mr. Howard, the agent of the British 
Government, aud laid the facts before him and asked his advice. To 
this, however, the said Moyers objected, declaring that the said 
Iloward would place the facts before the British Government, and 
would thus end at once all attempts to execute the treaty through 
this commission, and that he, said McDonald, must be guided by 
his advice, and that unless he executed the paper he, Moyers, would 
not proceed further with the taking of the testimony in the case, 
and would not go to Newport to attend the session’ of the Mixed 
Commission, and would spend no more time with the case. Upon 
McDonald still refusing, the said Moyers proposed that the paper 
should be executed and left with him, not to be delivered up to the 
said complainants until an award of $2,000,000 was made; and he, 
said McDonald, was satisfied that all that had been represented was 
in fact true, and should thereupon give his written consent to the 
delivery of the paper. 
7th. And the defendants say that, upon said proposal being made 
by said Moyers, the said defendant, McDonald, did sign his name 
to the said paper upon the terms proposed, leaving it with said 
Moyers as an escrow, believing that said Moyers was acting only as 
his attorney, and had no interest in said proposed contract, and 
would hold the said paper subject to his order, and not deliver the 
same to the said complainants, Hovey and Dole, until an award of 
$2,000,000 was made,and until the said MeDonald was satisfied that 
all the representations that had been made to him were true, and 
should give bis written consent to deliver the same. And defend- 
ants say that, although said McDonald did not fully believe the rep- 
resentations made as to the purposes of any of said commissioners, 
yet his mind was in a state of doubt and indecision, and he was 
unable to act with proper judgment, owing to the influence of his 
counsel over him; and the effect of these representations upon him, 
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and the threat that said Moyers would not proceed with his claim 
before said commission, and that, in this state of indecision, and to 
avoid the importunities aforesaid and secure time for reflection, and 
for the purpose of inducing said Moyers to proceed in the prepara- 
tion and presentation of his claim, and to prevent an extension of 
time for the examination of witnesses that might render impossible 
the consideration of his claim, and reserving to himself the right of 
free action in regard to the said paper in the future, he affixed his 
name to said paper. 

Sth. And the defendants further’say that the said McDonald, im- 
mediately after having signed the said paper, started for the city of 
Louisville, Kentucky, and on the way, considering the matter ma- 
turely, concluded that he had acted imprudently in signing the 
paper and leaving it in the possession of the said Moyers, although 
subject to the conditions aforesaid, and on reaching the said city of 
Louisville, to wit, about the 13th of July thereafter, he wrote a letter 
to the said Moyers, directing him to return the paper to him, the 
said McDonald, but to this he received no answer. 

Mh. And defendants further say that, a few days thereafter, the 
said MeDonald proceeded to the city of Cincinnati, Ohio, and from 

there again wrote to the said Moyers, calling for the cancella- 
1229 tion of his said signature and the return of said paper, to 

which the said Moyers replied by letter, declining to return 
the said paper, in offensive terms. | 

10th. And defendants further say that, about the beginning of 
August thereafter, the said McDonald went to the city of Newport, 
Rhode Island, to attend the sessions of the Mixed Commission, and 
called upon Mr. Carlisle, the attorney for the British Government, 
and enquired of him if Mr. Hale, the attorney for the Government 
of the United States, possessed and exercised any undue influence 
over the members of the Mixed Commission, and was informed, in 
answer, that although the commissioners had, the speaker thought, 
committed errors in rendering their decisions, and the awards had 
been very small in amount, yet he thought no undue influence had 
been exerted; that thereupon the said McDonald called upon Mr. 
Howard, the agent of the British Government, to learn from him 
why the awards were so few and so small in amount, and he was 
informed that in many cases the claims were rejected because they 
had been presented previously in the Court of Claims and in prize 
courts; that claims for property destroyed had not been allowed, 
but as the property for the destruction of which the claim of the 
said McDonald was made had been purchased under permits from 
the Government of the United States, these permits might be treated 
us an estoppel against the United States, the said Howard indicat- 
ing by his answers no suspicion on his mind of any unfair practices 
in the decision of claims, but he informed the said McDonald that 
Mr. Hale had obtained permission to examine witnesses in surre- 
buttal in the matter of the claim of said McDonald, of which fact 
the said McDonald informed the said Moyers upon the arrival of 
the latter at Newport, pointing out to him that the signature to 
the paper (marked “ Exhibit H. and D. No. 1 of this complaint) 
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had not prevented the granting of this permission, and declaring 
his belief that the whole proceeding in regard to this paper was, on 
the part of said complainants, Hovey and Dole, and the said Ford, 
a conspiracy to defraud him, the said McDonald; that to this declara- 
tion the said Moyers answered, that since the said McDonald was in 
Memphis the said Moyers had satisfied himself that the whole thing 
was a fraud, that he did not have the said paper with him, but that 
he either had or would cancel the same, and that he doubted the 
actual existence of any such person as the complainant, Dole, but 
that it were better to be civil to the said Hovey and the said Ford, 
as they might have power to injure, if they could not benefit; that 
they had pretended that the McDonald claim was among the cases 
under their management, and had used this means to secure the 
control of other casés, and it would only excite ill will if he, Me- 
Donald, stated that the agreement had been cancelled; that said 
Hovey, with others, had formed a ring with parties interested in 
other eases, the claims in which amounted to about $11,000,000, and 
that they were then lobbying with the umpire to secure his vote 
and influence; that as he, Moyers, had lost confidence in both the 
McBaine and the Brown case (claims then pending before said com- 
mission) he was willing to put them into this ring. 

Lith. And defendants say that thereafter upon meeting the said 
Ford at Newport, the said MeDonald stated to him that he regarded 
the whole negotiation of said contract as a fraud, and that he doubted 
the existence of the said Dole as he had never seen him, nor was 

he then present at Newport; that thereupon the said Ford 
1230 replied that he, said MeDonald, would vet regret that he had 

not staved in their boat, and that he would send him a man 
who stood high in diplomatie circles, and who understood all the 
movements regarding this commission, and whose statement could 
not be questioned, and accordingly, a day or two later, the said Me- 
Donald received a dispatch from Jersey City from said Ford, re- 
questing him to meet.the Marquis de Chambrun, at the Ocean 
House, Newport, that night; that the said MeDonald being unae- 
quainted with the said marquis, and proceeding towards the Ocean 
House, met a gentleman who, inquiring of the said McDonald for 
the boarding-house of O. & K. Johnson, where said McDonald re- 
sided, the acquaintance was then formed, the said marquis stating 
that he was then on his way to call upon the said MeDonald; that 
in the conversation then following the said marquis repeated all the 
statements theretofore made by the said Moyers and the said Ford, as 
to the extraordinary means necessary to be used in the prosecution 
of claims before said Mixed Commission, and in the conversation 
then had, or in conversation shortly following the same, the said 
marquis stated that the Seeretary of State of the United States had 
dined and wined the Italian member of the commission, and had 
obtained entire control of him, and thatif the Hon. Bancroft Davis, 
then in Washington, knew of the presence of the said marquis at 
Newport, he would at once divine his object and come to Newport 
to counteract his influence; that he expected to control the umpire 
by other means, but must make a show of precedents, and there- 
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fore desired to print in the brief of said McDonald some Mexican 
precedents and Continental authorities prepared for the Calderwood 
case ; that as there were questions of citizenship in the Calderwood 
and Forbes cases, if the citizenship should be held adversely, the 
precedents might not be read, but no question of this nature being 
in the McDonald case, the precedents would be considered, and 
while they could not injure that claim, would favor the decision in 
other cases; that the said McDonald would yet discover that he was 
inaking an error in not continuing‘with them in interest; that there 
were parties in Europe operating to influence the Italian commis- 
sioner; that the Italian embassador at Paris was among the num- 
her, also, a relative by marriage of the said marquis; and that per- 
sons in London having influence with Lord Granville were induc- 
ing him to communicate with Victor Emanuel, intimating to him 
that the course of the Italian representative was distasteful to the 
British Government; and the said marquis further stated that in a 
few days the said representative would receive a mission from his 
home government, informing him that he must eularge future 
awards, and must also allow for the destruction of property, and 
thus establish a precedent for the allowance of claims to be there- 
ufter made by Italian citizens upon the American Government; 
that he was then in negotiation with the Italian minister at Paris 
to secure his presence here, that he might exercise a personal in- 
fluence over the Italian commissioner, but that the expenses would 
involve some fifteen thousand francs or dollars, but that at all events 
the said embassador had already sent a work written by himself 
on international law, which plainly set forth the rule that the de- 
struction of the property of a neutral should be compensated for, 
and that the presentation of this book to the commissioner was 
accompanied by -a letter from the author, insisting upon this 
rule of decision; that the influence used by the Secretary of 

State of the United States over the Italian commis- 
1231 sioner was not a money influence, but a promise that after 

the close of the commission the President of the United States 
would write a highly complimentary letter to Victor Emanuel, 
which would aid in securing for the Italian commissioner the ap- 
pointment as embassador to the Court of St. James; that the em- 
bassador of the French Government to the United States was at the 
date of one of these conversations, present in Newport, attempting 
to assist the said marquis, under the supposition that he, the said 
marquis, was acting simply in the interest of the claims of French 
citizens to be presented in the future, in securing the recognition of 
the rule that payment should be made for the property of a neutral 
destroved ; that the decision of these claims before the commission 
was a contest of diplomacy in which the private rights of the claim- 
ants were imperiled to accomplish political results. And the de- 
fendants say that that the result of these representations and the 
assurances that the citation of the precedents aforesaid in the brief 
of the said McDonald could work no injury to theclaim of the latter 
was, that the said McDonald assented to the printing of said prece 
dents as an appendix to the brief in his case; that the said consent 
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was given solely at the solicitation of and for the benefit of said 
complainants, said marquis, said Ford, and said Moyers, who, he 
was informed, were all interested in other claims pending before said 
commission, and which it was hoped would be favorably affected bv 
these authorities, and that these are the services set forth at length 
in the tenth paragraph of said bill of complaint, and more particu- 
larly described in the averment that the said Hovey “ did in like 
manner pay, besides the expenses of clerical assistance in such 
the said prosecution and conduct of the said claim before the said 
commission for and on account of certain references to and transla- 
tions of German, Spanish, French, Italian, and other foreign authori- 
ties and precedents in support of the said claim before the said com- 
mission, the sum of three thousand dollars.” 

12th. And defendants further say that upon the day of Sep- 
tember, thereafter, the said McDonald, being in the city of Washing- 
ton, met the said complainant, lovey aud being desirous to learn 
the full extent of the fraud practiced upon him, and whether the 
said Dole was but a myth, informed the said Hovey that he was 
then on his way to Berkeley Springs, West Virginia, and thought he 
would call on said Dole, whereupon the said Hovey with some agi- 
tution, warned the said MeDonald not to do so, as it would ruin the 
reputation of the American commissioner to have claimants visiting 
and interviewing his brother-in-law; that upon subsequently meet- 
ing the said Hovey, in Newport, he frequently informed the said 
MeDonald that no claims could be allowed except through them, the 
seid complainants, and the said marquis and said Ford; that what 
were called the Columbia cases, from South Carolina, had been 
rejected because the agents for said cases had failed to carry out the 
arrangements they had made with them; that arguments and briefs 
were of little or no value unless in connection with the influence 
brought to bear upon, and the negotiations made with members of 
this commission. 

13th. And defendants say that after the allowance made by the 
commissioners, which was in these words: 


1232 [Office of the Mixed Commission on British and American Claims, under the 
treaty, May &th, 1871.] 


Newrort, Ruope Is_anp, 
Septe mber 25th, 1873. 


AuGusTINE R. McDonALp . 
vs. Nos. 42 and 334. 

THe UNITrep STATEs. 

We award the sum of one hundred and ninety-seven thousand 
one hundred and ninety dollars, to be paid in gold, by the Govern- 
ment of the United States, to the Government of Her Britannie 
Majesty, in respect of the above claim. 

(Signed) L. CORTI, 
RUSSELL GURNEY, 


(‘ommissioners. 


G=- 
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which award was not signed or approved by the American commis- 
sioner; the said complainant, Hovey, called upon the said defend- 
ant, McDonald, in the city of Brooklyn, New York, and stated that 
the said award had been secured through the influence exerted and 
the arrangements made as hereinbefore set out; that the umpire 
had, at the last moment, backed out of the arrangement, except as 
to the McDonald case, and had rejected all other claims for prop- 
erty destroyed; and had made this case stand as the only precedent 
for the payment to neutrals under such circumstances, and he in- 
sisted that the said McDonald should call immediately at the Astor 
House, in the city of New York, and “ see the boys,” who, he stated 
in answer to an interrogatory, were the said Moyers, Ford, the mar- 
quis, and himself, as they would have to make a payment to the 
suid umpire in that case; that thereupon the said McDonald refused 
the said interview, but being present at the said Astor House a few 
days thereafter, intending to see parties other than those above 
named, he accident-ly met the said marquis and was urged by him 
never to disclose the fact that they, the said parties, had “ lob- 
bied ” with any member of the Mixed Commission, stating that if 
such fact became public Congress would reftise to make an appro- 
priation to pay the said award; that thereafter the said McDonald 
met the said Movers at the place last aforesaid, who strongly urged 
the said McDonald to compromise the claim which is now in suit, 
stating that he never intended te deliver the paper, but that said 
Ford being a client of said Moyers had obtained access to his papers 
and secured this contract, aud he advised the said McDonald to pay 
the said Hovey the sum of five hundred dollars for the sake of peace ; 
that the said Hovey was under present embarrassments, having only 
secured one award for a client before said commission, amounting 
to only the sum of four thousand dollars; but that the said MeDon- 
ald repudiated all liability, and refused to make any compromise or 
acknowledgment of the said claim or any part thereof, and 
this the said defendants have ever since and still centinue to 
do. And the said defendants say that all representations afore- 
said as to any and all negotiations, accomplished, pending, or 
prospective, between said complainants and said marquis and 
said Ford, with any relative by marriage of either of said 

commissioners, or with said commissioners themselves, or by 
1233 or through any other person with either of said commis- 

sioners, they believe to be false and fraudulent, and well 
known to be so at the time made by the parties so making them, 
and by each of the parties so connected as aforesaid in said con- 
spiracy, and that they were so made for the purpose of deceiving 
und defrauding the said defendant McDonald, and accomplishing 
the general purposes of said conspiracy ; that the defendants do not 
know when, or in what manner possession of the said paper marked 
Exhibit H. and D., No. 1, of said bill of complaint, was obtained by 
said complainants, but deny that it was obtained with their consent, 
aud they say that they are informed and believe that said Moyers, 
said Ford, and the Marquis de Chambrun have repeatedly claimed 
that they were interested in, and secret parties to said pretended 
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contract, and defendants say that they were united in a conspiracy 
to induce the said McDonald to execute the pretended contract de- 
scribed in said bill of complaint, and are equally with said com- 
plainants entitled to and claim to share in the benefit thereof, so 
they charge the truth to be-and so advise the court, that there is a 
defect of parties plaintiff in this suit. 


PRAYER. 


These defendants thereupon ask, in the nature of a cross-petition, 
that by reason of the facts hereinbefore stated, said complainants 
may be ordered by the court to deliver said pretended contract to 
the court to be cancelled. 

2. That if said complainants neglect or refuse to deliver up said 
pretended contract to the honorable court, that the same may be de- 
clared to be void and of no effect. 

3. That the writ of injunction be forthwith issued restraining 
said complainants from proceeding to enforce the collection of the 
sum provided to be paid in said pretended contract by any other 
suit or proceeding. 

4. That the complainants may be ordered to make the necessary 
parties plaintiff. 

5. That the defendants may have such further and other relief 
in the premises as the nature of the ease requires, and may be hence 
discharged with their reasonable costs in this behalf most unjustly 


expended. 
AUGUSTINE R. McDONALD, 
WM. WHITE, 
Per A. R. McDONALD. 
CHarues A. Ray, 
Solicitor for Defendants. 


| do hereby solemnly swear that I have read the answer and the 
cross-petition by me subseribed and know the contents thereof, and 
that the fuets therein stated upon the personal knowledge of said 
defendants are true, and that the facts therein stated upon informa- 
tion and belief | believe to be true. 


AUGUSTINE R. McDONALD. 
Subseribed and sworn to before me this Ist day of May, 1876. 
R. J. MEIGS, Clerk, 
By L. 8S. WILLIAMS, Asst. Clerk. 


1234 .28. Motion for an order on defendants to deposit in court the 
money paid to them by the receiver —May 5, 1876. 
Supreme court, District of Columbia. 
Cuartes E. Hovey & Wittiam P. DoLe 
Us. 
AuGustTINE R. McDonaLp & WILLIAM WHITE. 


No, 3937. In equity. 
Docket 14. 


The complainants now come, by their counsel, Durant and Hornor, 


vs 


v2 
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and suggest to the court that the order of this court of the 28th 
June, 1875, directing the receiver in this case to pay the funds be- 
longing to said court to the said defendants, has been reversed by 
the decree of the court in general term. And on suggesting that 
the said amount, which is $49,297.56 in gold, ought therefore to be 
restored to the custody of the court by the said defendants who re- 
ceived it from the receiver under the said order of this court of 28th 
June, 1875. 

The complainants thereupon pray the court for an order directed 
to the defendants requiring them to deposit in the custody of the 
court the said amount of $49,297.56. | 

DURANT & HORNOR, 
For Complainants. 

Filed May 5, 1876. 


29. Order transferring cause to general term.—Sept. 15, 1876. 
Supreme court of the District of Columbia. 


CHARLES E. Hovey & Wma. P. DoLe 
vs. }No 3937. In equity. 
AuGuSTINE R. McDonatp & Wm. Wuirte. 


The motion entered in the above-named cause by complainants’ 
counsel on the day of May, 1876, for a rule on defendants to 
restore to the custody of the court the sum of $49,297.56, came on 
this day for hearing before the court; and immediately thereafter 
came on also for hearing before the court the motion made: by 
counsel of complainants to suppress certain portions of the deposi- 
tions, which motion was entered on the day of September, 1876, 
and came on this 15th day of September, 1876, to be heard. 

Present: Thomas J. Durant for complainant, Charles A. Ray for 
defendants in both motions. 

When, by request of the counsel on both sides, with regard to the 
motion to restore the money, and by the court ex proprio motu, in 
regard to the motion to suppress certain portions of the depositions, 
it is ordered by the court that both motions be referred to the gen- 
eral tern, to be heard there in the first instance. 

A. B. OLIN. 


1235 30. Decree of general term ordering defendants to restore fund to 
registry of court—Filed June 19, 1877. 


Supreme court of the District of Columbia. 


CHarRLes E. Hovey & Wma. P. Doe 
vs. No. 3937. 
AvucustTine R. McDonatp & Wa. WuHire. 


The motion made at special term on the fifth May, 1876, by com- 
plainants for a rule upon defendants to require them to deposit in 
the custody of the court a sum of forty-nine thousand two hundred 

85—1588 
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and ninety-seven dollars and fifty cents in gold, which had been 
paid to the said defendants by the receiver, George W. Riggs, under 
an order of court of the twenty-eighth day of June, 1875, having been 


transferred by order of the special term of the fifteenth of Septem - 


ber, 1876, to this general term to be heard here in the first instance, 
came on to be heard before the court on the twenty-seventh day of 
February, 1887, and was argued by counsel ; and thereupon, upon 
consideration thereof, as it appears by the order of court in special 
term of twelfth July, 1875, that the fund in controversy was paid 
over to the defendants jointly, the court doth order, adjudge, and 
decree that the defendants, Augustine R. MeDonald and William 
White, be now ordered and required to pay over to the registry of 
the court the amount so by them received, natnely, forty-nine thou- 
sand two hundred and ninety-sev en dollars and fifty cents, without 
delay or defaleation. 
By the court. 


31. Motion for an order to show cause on defendants for contempt in 
not depositing.—Ffiled Sept. 14, 1877. Returnable Sept. 24, 1877. 


Supreme court of the District of Columbia, general term, Septem- 
ber, 1877. 


CHARLES Ek. Hovey & Wa. P. DoLe \ 
vs. No. 3937. 
AuaustINE R. McDoxnatp & Wma. Wuaire. 


To Charles A. Ray and Williain A. Cook, esq’r’s, counsel of defend- 
ants in the above-named cause: 


GENTLEMEN: You will please to take notice that on Monday, the 
24th day of September, 1877, and at the opening of the general term, 
or as soon thereafter as counsel can be heard, we will call up the 
subjoined motion. 

September 14, 1877. 

DURANT & HORNOR, 


Counsel of Complainants. 


And now into this honorable court, by their counsel, Durant & 
Hornor, come the complainants in the above-entitled cause, and on 
showing to the court that on the nineteenth day of June, 1877, this 
court passed an order directing the defendants, Augustine R. Me- 
Donald’and William White, to pay into the registry of the court 

forty-nine thousand two hundred & ninety-seven dollars and 
1256 filty cents, in gold, without defaleation or delay. And on 

further showing to the court that a copy of the said order 
under seal of the court was served upon the said defendant, William 
White, personally, on the 28th day of June, 1877, and that a true 
copy under seal of the court was served upon Augustine R. McDon- 
ald by leaving the same at No. 911 H street northwest, in this city, 
which was the last place of abode of the said McDonald here, and 
after having made diligent search and inquiry for the said McDon- 
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ald, who could not be found, and after having been credibly in- 
formed that he had left this city, and after having made fruitless 
efforts to ascertain his whereabouts ; 

And on further showing to the court that the said defendants, 
Augustine R. McDonald and William White, have neglected and 
utterly failed to comply with the aforesaid order of court, and have 
not deposited in the registry of the court the said sum of forty-nine 
—— two hundred and ninety-seven dollars and fifty cents, in 
go d: ° 

Wherefore the said complainants now move the court for an order 
on the said Augustine R. McDonald and the said William White to 
show cause on Monday, the 24th day of September, and on the open- 
ing of the general term of this honorable court, or as soon thereafter 
us counsel can be heard, why they, and each of them, should not be 
punished for disobedience of the order of the court directing them 
to pay the suid money into the registry of the court as for a con- 


tempt. 
DURANT & HORNOR, 
For Complainaits. 


| have this day received a copy of the above notice and motion, 
and also copies of the affidavits of Jno. A. Caldwell and E. V. Price, 
attached to copies respectively of the order of the court, requiring 
defendants to pay into the registry of the court the sum of $49,293.52 
Septem ber , 1877. 

(Here follows copy of decree of general term ordering defendants 
to restore fund to registry of court, which is found on page 86 of 
this record, upon which is endorsed the following affidavit :) 


Edward VY. Price, being first duly sworn, deposes and says that in 
order to serve upon Augustine R. McDonald a copy, under seal of 
the court, of the order which is here above written, he, this affiant, 
made diligent search and inquiry in this city to find the said Me- 
Donald; that on Monday, the 27th day of August, 1877, affiant 
called upon Charles A. Ray, esq., who is the solicitor of record of 
the said McDonald in this ease, and informed said Ray that he, the 
afliant, desired to be informed where the said McDonald could be 
found, at the same time informing said Ray that affiant desired so 
to be informed to the end that he might serve the aforesaid copy under 
seal of the order of this court on the said McDonald, and the said 
Ray then informed affiant that he, the said Ray, was not then and 
had not been for some time in communication with the said Me- 
Donald, and did not know where he was. 

And this affiant further says that on the same twenty-seventh day 
of August, 1877, he called upon William A. Cook, esq., who also ap- 
pears as solicitor for the said McDonald in this case, and stated to 
the said Cook that he desired to know where the said McDonald 
could be found, to the end that he might serve upon him the said 

copy under seal of the aforesaid order of court; to which the 
1237 said Cook replied that he could not tell where the said Me- 

Donald was; that he was not in this city, and that he, the 
said Cook, did not know where he was. 
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And affiant further savs that on Thursday, the thirtieth of August, 
1877, he called upon George T. Smallwood, who is one of the sure- 
ties furnished by the said A. R. McDonald for costs in a suit insti- 
tuted by him, McDonald, against Charles E. Hovey and others, in 
the supreme court of the District of Columbia, at law, being No. 
15744 on the docket: and affiant informed said Smallwood that he 
desired to tind said McDonald, in order to serve upon him the copy 
under seal of the order of court above referred to; whereupon the 
said Smallwood informed affiant that he did not know where the 
said McDonald could be found. 

And affiant further says that on the aforesaid 27th day of August, 
1877, he left a copy under seal of the said order, at No. 911 H. street, 
northwest in this city, which was the last place of abode of the said 
A. R. MeDonald, as affiant was informed aud believes. 


K. V. PRICE. 


Dist. oF COLUMBIA, 
County of Washington, ss: 


Personally appeared before me, a notary public, for the Dist. of 
Col., E. V. Price, who signed the above deposition, and made oath 
to the truth of the same, this sixth day of September, A. D. 1877. 

A. E. BOONE, §[seat.] 
Notary Public. 


(Also the following endorsement on copy of foregoing decree of 
June 19, 1877, ante, page 86.) 


STATE OF OHIO, 
Hamilton County, ss: 


i John A. Caldwell, of lawful age, being duly sworn, says that on 
rhursday, June 28, 1877, between the hours of twoand three o’clock 
p. m., he delivered tc William White, personally, one of the within- 
named defendants, at his place of business, No. 63 West Front 
street, in the city of Cincinnati, State and county aforesaid, a written 
order of which the paper on which this endorsement is made, is a 
true copy. 
JNO. A. CALDWELL. 


Sworn to before me & subscribed in my presence by said John A. 
Caldwell, who is to me personally known, this 30th day of June, 
1877. 

[SEAL. | LIPMAN LEVY, 

Notary Public, Hamilton Co., Ohio. 


James M. Durant, being first duly sworn, deposes and says that 
on the forenoon of Friday, the fourteenth of September, 1877, he 
went to the office of Charles A. Ray, esq., with the above notice 
motion, and affidavits, and handed a true copy of all of the above to 
Mr. Ray, who perused the same and handed it back to affiant, de- 
clining to acknowledge service, and adding that he was no longer of 
counsel for Augustine R. McDonald; and that on the same day, in 
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the forenoon, he, affiant, went to the office of William A. Cook, 
1238 esq., with the above notice, motion, and affidavits, and gave 

a true copy of all to Mr. Cook, who said he was undecided 
about acknowledging service, but would consider the question ; and 
Mr. Cook subsequently, on the same day, returned the copy to the 
office of Durant and Hornor without acknowledgment of service. 


JAMES M. DURANT. 


Subscribed & sworn before me, Sept. 14, 1877. 


R. J. MEIGS, CVE, 
By R. J. MEIGS, Jx., Ass’. 


32. Decree ordering defendants to pay money into court within six days, 
or answer be removed from files.—Filed Dec. 8, 1877. 


In the supreme court of the District of Columbia, general term. 


CHarLes E. Hovey & Wm P. Dore, ) 
vs. 

AuGustIne R. McDoxacp, & WiLLtIAM 
White. 


-No,. 3937. In equity. 


The motion made by complainants for a rule upon the defendants 
to show cause why they should not be decreed to be in and punished 
us for a contempt of court for having failed to obey an erder of the 
court of nineteenth June, 1879, directing them to pay into the reg- 
istry of the court the sum of forty-nine thousand two hundred 
and forty-seven dollars and fifty cents in gold, came on to be heard 
and was argued by counsel of complainants, counsel of defendants 
heing absent, though duly notified ; and thereupon, upon considera- 
tion thereof, it is ordered, adjudged, and decreed as follows: 

That the said rule be made absolute, and that the said Augustine 
R. MeDonald and the said William White, the defendants, to be 
tuken and deemed to be in contempt of the aforesaid order of the 
court. 

That unless the said Augustine R. McDonald and the said William 
White, within six days from the entry of this order, and the service 
of a copy thereof upon their solicitors, shall in all respects comply 
with the said order of the nineteenth June, 1877, and pay into the 
registry of this court the sum of forty-nine thousand two hundred 
and ninety-seven dollars and fifty cents, in gold, the answer filed 
by them in this cause be stricken out, and that this cause proceed as 
if no answer therein bad been interposed. And that until the said de- 
fendants shall comply with the said order of nineteenth June, 1877, 
all proceedings on the part of the said defendants in this cause be, 
und the same are hereby, perpetually stayed. 


By order of the court. 
D. K. CARTTER, 
Chief Justice. 
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1259 33. Decree setting aside answer.-—Filed Dec. 29, 1877. 
Supreme court of the District of Columbia, sitting in general term. 


CHarces E. Hovey & Wm». P. Dore ) 
vs. ( No. 3937. In equity. 


AucustiInE R. McDonaLtp & Wa. WuHuiIre. 


The motion for a rule on the defendants to show cause why their 
answer should not be stricken out came on this 29th day of Decem- 
ber, 1877. to be heard before the court, and was argued by Thomas 
J. Durant for complainants, no counsel appearing for defendants. 

Whereupon, and upon consideration thereof, it appearing to the 
court that the order of this court of eighth Decen:ber was served 
upon William A. Cook, one of the solicitors of defendants, on the 
17th day of December, 1877, and one Charles A. Ray, esq., on the 
17th day of December, 1877; that more than six days have elapsed 
since the said notices were served, and that the defendants have not 
complied with the order of this court aforesaid of the eighth day of 
December, 1877, and have not, as therein commanded, restored to 
and deposited in the registry of this court the sum of forty-nine 
thousand two hundred and ninety-seven dollars and fifty cents, in 
gold, it is therefore ordered, adjudged, and decreed that the answer 
filed in this cause by the defendants, Augustine R. MeDonald and 
William White, be stricken out and removed from the files of the 
court, and that this cause do proceed as if no answer herein had 
been interposed, and that until the said defendants, Augustin R. 
McDonald and William White, shall comply with the order of this 
court of nineteenth day of June, 1877, and with the order of eighth 
December, 1877, and deposit in the registry of this court the sum 
of forty-nine thousand two handred and ninety-seven dollars and 
fifty cents, in gold, all proceedings on the part of the said defendants 
in this cause are stayed. 

By order of the court. 
D. kK. CARTTER, Ch’f Justice. - 


34. Decree pro confesso on bill.—February 12, 1878. 
Supreme court of the District of Columbia, general term. 


Hovey & DoLe 

vs. No. 3937. 
McDonartp & WHire. 

The answer of defendant having been removed from the files for 
their contempt in refusing to obey the order of the court and de- 
posit in the registry the sum of forty-nine thousand two hundred 
and ninety-seven dollars and fifty cents, it is now ordered, adjudged, 
and decreed that the bill be taken pro confesso against them, and 
this order is made independently of the question whether William 
A. Cook has appeared at any time as solicitor in this case. 

Feb. 12, 1878. 

By the court. 
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1240 35. Decree making pro confesso absolute—Filed Ap'l 17, 1878, 
Supreme court of the District of Columbia, general term. 


Hovey & Doe 
vs. No. 3937. In equity. 
McDonatp & WuHire. 

This cause came to be heard at the April term, on this seventeenth 
day of April, 1878, and it appearing that at the preceding January 
term, on the eleventh day of February, 1878, it was ordered, ad- 
judged, and decreed that complainants’ bill be taken pro confesso 
against the defendants; and it further appearing that the said de- 
fendants are still in contempt of the orders of the court of the nine- 
teenth day or June, 1877, and of eighth December, 1877, directing 
them to restore to the registry of the court the sum of forty-nine 
thousand two hundred and ninety-seven dollars and fifty cents, in 
gold, and have refused and neglected, and are still refusing and ne- 
glecting, to obey the said orders; and it appearing by the original 
and amended bills of complaint herein that in the month of June, 
1573, the defendant Augustine R. McDonald employed the com- 
plainants, Charles E. Hovey and William P. Dole, as attorneys at 
law, to prosecute a claim of him, the said McDonald, before the 
Mixed Commission on British and American Claims, under the 
treaty of May eighth, 1871, for the value of five thousand bales of 
cotton, more or jess, amounting to the sum of two millions dollars, 
more or less, for which services the said Augustine R. McDonald 
agreed to pay the said Charles E. Hovey and the said William P. 
Dole a sum equal to twenty-five per centum, being one-fourth of the 
amount which might be allowed on said claim, the payment of 
which sum was agreed to be and made a lien upon the said claim 
and upon any draft, money, or evidence of indebteduess which might 
be paid or issued on said claim; and it further appearing that the 
said complainants faithfully performed all things so as aforesaid by 
them agreed to be performed,and that there was allowed and awarded 
by the said Mixed Commission british and American Claims in 
favor of the said Augustine R. McDonald the sum of one bundred 
and ninety-seven thousand one hundred and ninety dollars, in gold ; 
and it further appearing that upon the award and allowance afore- 
said the defendant Augustine R. McDonald became indebted and 
liable to pay to the complainants the sum of forty-nine thousand 
two hundred and ninety-seven dollars and fifty cents, in gold, being 
one-fourth of the sum so awarded, and that for the payment of the 
said amount the com plainants bad a lien upon the claim and upon 
the certificate of amount allowed thereon and upon all moneys due 
or payable in respect thereof; and it appearing that on the twelfth 
day of August, 1874, the said Augustine R. McDonald, for the pur- 
pose of detrauding complainants out of their just rights assigned, 
but colorably and without consideration and with a fraudulent de- 
sign against complainants, tothe other defendant, William White, the 
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whole of said award; that the said William White at the time of 
taking said assignment was a party to said fraudulent design and 
had notice of the claim and lien of the complainants; and all these 

facts being explicit in the bill and amended biil of complain- 
1241 ants, and standing without denial on the part of defendants, 

it is now, on the motion of Durant & Horner, of counsel for 
the complainants, ordered, adjudged, and decreed tiat the decree 
pro confesso of the 12th February, 1878, be made absolute, and that 
the said defendants, Augustine R. McDonald and William White, 
pay to the complainants the sum of forty-nine thousand two hun- 
dred and ninety-seven dollars and fifty cents, in gold; and it is fur- 
ther ordered, adjudged, and decreed that the complainants have a 
lien upon the claim of Augustine R. McDonald against the United 
States, as awarded by the Mixed Commission of British and Amer- 
ican Claims, under thetreaty of May eighth, 1871, of one hundred 
and ninety-seven thousand one hundred and ninety dollars, in gold, 
and upon any draft, money, evidence of indebtedness, or proceeds 
thereof, with legal interest from this date. 

By order of the court. 
D. K. CARTTER, 
Chief Justice. 


36. Order directing receiver to file an account.— Filed June 7, 1878. 
Supreme court of the District of Columbia. General term. 


Hovry & DoLr 
vs. In equity. No. 3937. 
McDonaLp & WHITE. 


The motion in this ease calling upon the receiver to show cause 
why he should not be ordered to file an account, came on this day, 
Friday, seventh June, 1878, to be heard, when, on hearing counsel, 
it is ordered, adjudged, and decreed that the rule be made absolute, 
and that George W. Riggs, receiver, be, and he is hereby, ordered to 
file an account within ten days after service upon him of a copy of 
this order. 

By order of the court. , 
D. K. CARTTER, 

Chief Justice. 


Edward V. Price, of lawful age, being duly sworn, deposes and 
says that on the seventh day of June, 1878, he served a copy of the 
above order on George W. Riggs, at his banking-house, corner Fif- 
teenth street and Pennsylvania avenue, in the city of Washington, 


D.C. 
EDWARD V. PRICE. 


Subscribed & sworn to before me, June 17, 1878. 
R. J. MEIGS, Clerk, 
By M. A. CLANCY, 
Ass't Clerk. 
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37. Receiver’s account.— Filed June 17, 1878. 


Account of George W. Riggs, receiver, under orders dated respect- 
ively 28th Dec., 1874, and February 16, 1875, in case of Thomas 
J. Phelps, assignee, vs. A. R. McDonald & Wm. White. 3910. 
Equity docket 14. 


1242 CREDIT. Cr. 
1875. 


Feb’y 15. By cash received of H. B. M.’s agent,in coin. $93,665 25 
“ 24. “ premium on $43,665.25 coin, @ 144, less 


} % brokerage... ....-. 6,222 30 
. “ “ $50,000 coin,sold (@ 144, less 
+ % brokerage.........- 7,125 00 
1875. 
June 28. “ cash received of A. R. McDonald, bal. of 
Se co ctmcetiaesnmncdennaeiine 32 
$107,012 87 
Dr. 
1875. 


March 4. To cost of $100,000 Dist. of Col. 3.65 bonds : 
$50,000, (@ 70 %,& brokerage 
© 


Meee ta Oe 35,125 
$50,000, @ 704 %, & broker- 
8 ee 30,187 50 
70,312 50 
“ 11. To cost of $52,300 Dist. of Col. 3.65 bonds: 
“ $20,000, @ 70 % ---------- 14,000 
“ 32,300, @ 694 % ..-.-..--- 22,569 62 
~~ > 130 75 
36,700 37 


On the 28th June, 1875, under decree of the court and orders in 
open court, the whole amount of the securities were delivered to 
A. R. McDonald for self and as attorney for William White. The 
bonds were sold at 71, and cash paid in full, $107,012.87. 

E. & O. E. 

GEORGE W. RIGGS, Receiver. 


Copy of receipt given to George W. Riggs, receiver. 


W AsHINGTON, D. C., June 28, 1875. 
Received of George W. Riggs, as receiver, one hundred and eight 
thousand one hundred and thirty-two {°%; dollars in full, of the fund 
held as receiver. 
(Signed) W. WHITE, 
Per A. R. MCDONALD. 
A. R. McDONALD. 
CHARLES A. RAY, Solicitor, 
For Wm. White and A. R. McDonald. 
86—1588 
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$152,300 bonds sold @ 71 %----- initiate ameeaiel 108,133 

Pese GC. WW. Re TROON 2 cence cceces cpcnnnen sons 32 

Paid A. BR. MeDoneld 66 Gb00Onccn ccccscconcccsccns 108,132 68 
108,133 


1243 38. Exception to receiver’s account.—Filed July 1, 1878. 
(See appendix to auditor’s report, page 216 of this record.) 
39. Receiver’s report.—Filed 17 June, 1878. 
In the supreme court of the District of Columbia. 


Hovey & Doe 
v8. Equity. 3957. 
McDonaLp & WHITE. 
WASHINGTON, 15th June, 1878. 

In compliance with order of the supreme court of the District of 
Columbia, passed in the above cause, I hand to the honorable court 
a statement of my account as receiver, appointed in case of MeDon- 
ald and White 3910 equity doe. 14. 

On the 15th February, 1875,I received, per Her Britannic Majesty’s 
agent, the sum of $93,665.25 in gold. Subsequently, by order of the 
court, dated 16th February, I sold the gold and invested the pro- 
ceeds in bondsof the District of Columbia. On the 28th June, 1875, 
a decree of the court was handed me directing me, as receiver, to 
pay the money to the defendants, McDonald & White. ‘To be sure 
of the correctness of the order, and of my obligations under it, I at 
once went into the court and asked for instructions. The presiding 
judge then and there directed me to obey the mandate of the court, 
and [ at once surrendered to the parties the securities i held, assign- 
ing the certificates. Upon request of Mr. McDonald I sold for him 
the bounds and handed to him the proceeds, $108,153, less the sum 
of 32 cents due me for bonds [ had bought. I made no charge for 
commissions. I have had nothing to do with the money or securi- 
ties since the payment, either directly or indirectly. 

Respectfully submitted. 

GEORGE W. RIGGS, 
. Receiver. 


[n the supreme court of the District of Columbia. 


CHARLEs E. Hovey anp WILLIAM P. — 
vs. In equity. No. 39937. 
AuGusTINE R. McDonxatp AND WILLIAM | Doe. 14. 
White. 


40. Auditor's report. 


On the 2nd day of October, 1874, the complainants in this cause 
filed their bill of complaint, and, together with other relief sought, 


a 
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prayed subpeenas for the defendants, and an order of the court re- 
straining the defendants from receiving from the agent or disburs- 
ing officer of the British Government any amount exceeding three- 
fourths of the whole amount of an allowance or award of $197,190 
in gold, made by the Mixed Commission on British and American 
claims, on account of a certain claim in favor of the defend- 
1244 ant McDonald, one-fourth of which sum being claimed by 
the complainants in their bill of complaint as compensation 
for successfully prosecuting the claim before the said commission. 

In view of the facts that a receiver in common for all the litigants 
in the cause of Thomas J. Phelps, assignee, vs. Augustine R. Me- 
Donald and William White, equity No. 3910, as well as in the cause 
of Charles E. Hovey and William P. Dole vs. the same defendants, 
No. 5937, was appointed by the court, and that such receiver had in 
his custody the only known assets of the defendants subject to the 
process of this court, and that any order of the court concerning the 
funds in the hands of the receiver affected the interest of all the par- 
ties, it is perhaps well to state some of the important features of the 
cause and incidents in the progress of Phelps, assignee, vs. these de- 
ferdants, No. 3910, notwithstanding the fact that Phelps is not osten- 
sibly a party to the case at bar. 

In the cause of Phelps, assignee, vs. McDonald and White, No. 
3910, the complainants’ bill was filed in this court on the 8th day 
of September, 1874, in which bill McDonald was the sole defendant. 
It alleges that defendant McDonald was, on the 12th day of Feb- 
ruary, 1869, by a decree of the district court of the United States for 
the southern district of Ohio, discharged from all his debts under 
and by virtue of the provisions of the general bankrupt law. 

That at the time of the filing of his petition in bankruptey, Me- 
Donald was the owner of a certain claim against the Government 
of the United States, on account of the destruction by the United 
States military authority of a quantity of cotton belonging to the 
said MeDonald. 

The bill also charges that MeDonald, in his petition in bankruptey, 
fuiled to set forth and deseribe the said claim with sufficient certainty 
to advise the court of its real value. 

The bill further alleges that on the 13th day of September, 1869, 
the complainant, as assignee in bankruptcy, applied for and obtained 
leave of the court to sell certain accounts, notes, judgments, &c., of 
the bankrupt; that he sold the same and made report of such sale 
to the court on the 27th day of September, 1869; that said accounts, 
&e., were sold to William White for the sum of twenty dollars, and 
that the complainant believes that the said claim against the Gov- 
ernment of the United States was among the said accounts, notes, 
&e., and was thus purchased by the said White, who afterwards as- 
signed this claim to MeDonald. 

The bill claims that MeDonald has not been divested of title to 
the said claim, but that he now holds it in trust for his creditors. 
The logic of this conclusion is presented at some length in the bill. 

Tbe bill further alleges that the claim has been presented by Me- 
Donald to the Mixed Commission on British and American Claims, 
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. rT a 0, S910. 
“AuGustine R. McDonatp AND WILLIAM { 
White. 


“This cause came on to be further heard on this 16th day of Feb- 
ruary, A. D. 1875, and thereupon, and upon consideration thereof, 
and with the consent of the parties to this suit, and of Charles E. 
Hovey and William P. Dole, parties complainant in a certain cause 
in equity in- this court, numbered 3937, against the same defend- 
ants, and claiming one-fourth of the award in the proceedings men- 
tioned, it is this 16th day of February, A. D. 1875, ordered, adjudged, 
and decreed— 

“1. That the restraining orders heretofore made in both said causes 
are hereby vacated. 

“2. That the decree made in this cause on the 28th day of De- 
cember, 1874, appointing George W. Riggs, esq’r, receiver, and 

granting a provisional injunction is modified as follows, viz: 
1247 That the defendant William White, may receive from the 

agents of the British Government the one-half of the net 
amount of the award in the proceedings mentioned, free and dis- 
charged of all claims of the plaintiffs in both the causes above men- 
tioned, to enable the said defendant to pay the expenses incurred 
by the defendant A. R. MeDonald in the prosecution of this claim, 
which sum of one-half of said award the court finds to be the reason- 
able expense incident to the prosecution of the said claim) by said 
defendant A. R. MeDonald before said Mixed Commission, exclusive 
of said claim of Hovey and Dole. 

“3. That the remaining half of the net. amount of said award 
shall be paid to the said George W. Riggs; and it is ordered, ad- 
judged, and decreed that the defendants shall execute all orders, re- 
celpts, and acquittances necessary to enable the said George W. 
Riggs to collect thesame. And the said George W. Riggs shall hold 
the said half of the said award subject to the claims, liens, and rights 
of the said Charles Ie. Hovey and William P. Dole, and of the plain- 
tiff in this cause, to be determined by the further decree of this 
court in this cause and in the cause of said Hovey and Dole, here- 
inbefore nentioned. It is further ordered that said receiver be di- 
rected to invest the money so placed in his bands in the bonds of 
the United States, or in 3.65 bonds of the District of Columbia, guar- 
anteed by the United States, as he may deem best for the interest of 
the parties concerned; and that a copy of this decree be filed in the 
last-mentioned cause. 


“ By the court. 
y Se 


“We consent to the foregoing decree. Jno. D. McPherson, for 
Thos. J. Phelps, assignee ; Robert Christy, for A. R. McDonald and 
William White, defendants; H. H. Blackburn, attorney for Charles 
kk. Hovey and W. P. Dole.” 3 
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On the 21st day of April, 1875, the defendants’ demurrer to the 
bill of complaint, bearing the following endorsement, was filed : 


“Tt is agreed that this demurrer may be filed and issue thereon 
decided, notwithstanding the answer on file, and without prejudice 
to the taking of testimony on the issue made on such answer, for the 
taking of which testimony the solicitors for both parties agree that 
the court may extend the time. 

“GEO. F. APPLEBY anp 
“JNO. D. McPHERSON, 

“ For Complainants. 
“CHAS. A. RAY, For Def’ts.” 


‘The demurrer is in substance as follows: 


l‘or cause of demurrer the defendants say that the complainant 
in his bill sets forth that the defendant McDonald on the 19th day 
of December, 1868, filed his petition in bankruptcy in the district 
court of the United States for the southern district of Ohio, and was 
on that day declared a bankrupt; that on the Sth day of January, 
1869, the complainant Phelps was appointed assignee; that on the 
12th day of february, 1869, Phelps, as such assignee, received 
1248 from the register in bankruptcy all the assets belonging to 
the defendant MeDonald on the day when he filed his peti- 
tion in bankruptey, the 19th day of December, 1868; that on the 
17th day of March, 1869, MeDonald received his discharge in bank- 
ruptcy, and the defendants say that by reason of the premises the 
supreme court of the District of Columbia has no jurisdiction of 
the subject-matter of this action, but that jurisdiction thereof re- 
mains in the district court of the United States for the southern dis- 
trict of Ohio. 
For further cause, the demurrer states that the action was not 
brought within two years from the time when the cause of action 


‘accrued to the assignee, if it accrued at all; and that according to 


the allegations of the bill of complaint, the defendant MeDonald did 
not have, either on the 19th day of December, 1868, or on the 12th 
day of February, 1869, a right of action against the Government of 
the United States, nor had the complainant Phelps such right; and 
that the destruction of the cotton belonging to McDonald was a tort, 
by reason of which no claim on account of such destruction could 
pass to the assignee. 

The demurrer is particular in the assignment of causes, and is of 
considerable volume, but the foregoing is a reference to its substan- 
tial claims. 

On the 28th day. of June, 1875, the following order was passed by 
the court: 

“This cause came on to be heard upon the demurrer of William 
White, defendant, and upon thedemurrer of Augustine R. McDonald, 
defendant, to the bill of complaint at this term, and was argued by 
counsel ; and thereupon, upon consideration thereof, it is ordered, 
adjudged, and decreed as follows, viz: That the demurrer to the said 
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bill of complaint be sustained, and the bill of complaint herein is 
dismissed at the costs of the plaintiff. 


“ By the court. 
~ fw 


Appended to the foregoing, on another piece or slip of paper at- 
tached thereto by mucilage, or some other glutinous substance, ap- 
pears, with several erasures and interlineations, the following: 

“And the receiver, Geo. W. Riggs, appointed in this cause, and in 
P., assignee, vs. McD. and White, No. 3910, to pay the funds belong- 
ing tosaid cause to the said defendants, McD. and White, or order, 
and thereon said receiver shail be discharged.” 

On the margin of this piece or slip of paper appears the follow- 
ing: 

“This slip, by order of the court, applies to both 3910 and 3937.” 
“Test: R. J. Meigs, A. C.” 

On the same day, the 28th of June, 1875, the following record was 
made in order book 5, page 121: 

1249 “ June 287H, 1875. 
“'THomMas J. PuEeLps ) 
"2. > No. 3910. 
“ Augustine R. McD. anp Wa. WHITE. 

“Enter appeal to the general term from the decree of the court in 
special term sustaining demurrer and dismissing the bill. 

“Appeal to g. t. entered by clerk. 

“J. D. McPHERSON, 
“ Sol. for Compl’t.” 


This order book further shows as follows: 

“ July 16,775, bond of appeal filed. 

“Oct. 28, “ cause continued.” 

The next record in this cause (3910) is the following: 


‘Supreme court of the District of Columbia, Jan’y 18,’76. Wednes- 
day, Jan’y 19, 1876. 
“ Session resumed pursuantto adjournment. Present, Chief-Justice 
Cartter and Justices Otin, Wylie, Humphreys, and MacArthur. 


“Tuos. JEP. PHELPS, ASSIGNEE AND — 


” V8. : " 
“AuGusTINE R. McDoxaLp AND WILLIAM f In equity. No. 3910. 


White, det’ts. 


“Argued by Mr. McPherson and Mr. Appleby for Phelps,and Mr. 


Ray for def’ts, and submitted to the court. 
“Adjourned to to-morrow at 10 o’clock. 

“bp. K. CARTTER, 
“ Ch’f Justice.” 


ee 
a 
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The next record is the following order of the court in general 


term : 
“ FEp’y 19, "76. 
“'THos. J. PHELPs, COMPLAINANT, 


* U8. = 
“AucusTINE R. McDonatp and WILLIAM Equity. S010. 
White, def’ts. 


“The cause having been heard upon the record of the special 
term, and been argued by counsel and submitted to the court, it is 
thereupon, this 19th day of Feb’y, 1876, ordered, adjudged, and de- 
creed that the decree in special term of June 28, 75, from which the 
appeal to this court was prosecuted, be, and the same is hereby, 
affirmed, with costs, Justice Olin and Chief-Justice Cartter dis- 

senting. 
1250 “And from this decree the complainant, by his solicitor, 
here now in open court prays an appeal to the Supreme Court 
of the United States, and the same is allowed. 

“Apl. 4, 76. Bond filed. 

“June 17,’78. Report of receiver filed. 

“July 11, “ Copies of order of June 28, 75, appealing to g. 
term, and appeal bond issued to T. J. Durant.” 

I will now resume the consideration of the cause of Hovey and 
Dole vs. McDonald and White, No. 3937. 

On filing the bill in this cause a subpcena and an order tempo- 
rarily restraining the defendants as prayed issued to the defendants, 
and the hearing was fixed for October 6, 1874. Service on the de- 
fendant White was made, but as to the defendant McDonald the 
marshal’s return was “ not to be found.” 

On the 6th day of October, 1874, the day set for hearing, it was 
ordered by the court “that the writ of injunction issue to restrain 
the defendant William White as prayed, until the further order of 
the court.” 

On the 7th dav of December, 1874 (the defendants on the 30th 
day of October, 1874, entered their appearance and not having an- 
swered), it was “on motion of Jno. D. McPherson, esq., solicitor for 
complainants, ordered, adjudged, and decreed that the bill in this 
cause be taken pro confesso.” 

On the 21st day of December, 1874, defendants, by their counsel, 
Robert Christy, esq., filed a motion to strike out and annul the de- 
cree pro confesso, and for leave to enter their appearance and to file 
their answer to the plaintiffs’ bill of complaint. On the same day it 
was ordered by the court that “ pro confesso be vacated and answer 
of defendants be filed.” 

On the same day the defendants filed their answer and cross-bill, 
denying the material allegations of the complainants’ bill, alleging 
fraud on the part of the complainants in procuring the written in- 
strument purporting to be a contract for services in prosecuting the 
said claim before the said Mixed Commission, and denying that the 
services were rendered by the complainants as required by the terms 
of the said instrument and alleged to have been performed in the 

87—1588 . 
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complainants’ bill; and charging that W. G. Ford, of Memphis, 
Tenn., and others were interested in the said pretended contract, and 
advises the court of a defect of parties defendant. 

The defendants’ cross-bill prays that the complainants may be 
ordered to deliver the said written instrument, puporting to be a 
contract, to the court to be cancelled; that in case the plaintiffs fail 
or refuse to so deliver the said instrument to the court that it be de- 
creed to be void and of no effect ; that the complainants be restrained 
by injunction from proceeding to collect the amount of money 
claimed to be due them according to the provisions of the said pre- 
tended contract; thatthe complainants be directed to make the nec- 
essary parties plaintiff,and for relief generally. Verified by the afh- 
davit of Augustine R. McDonald. 

On the second day of January, 1875, complainants, by their so- 
licitor, J. D. McPherson, filed their replication, joining issue on the 
defendants’ answer. 

On the 29th day of January, 1875, the complainants answer 

1251 the cross-bill of McDonald and White, denying the charges of 

fraud, the existence of other parties in interest to the contract 

in writing, other than the complainants, and denying everything 

material in the cross-bill that is inconsistent with the allegations of 
the complainants’ original bill. 

On the 16th day of February, 1878, a decree, or consent, not signed 
by the judge, but signed by J. D. McPherson, for Thos. J. Phelps, 
assignee; Robert Christy for A. R. McDonald and William White, 
defendants, and I. H. Blackburn for Charles E. Hovey and William 
P. Dole, was filed. 

This deeree or consent provides (1) that the restraining orders 
heretofore made in both cases—Phelps, assignee, vs. McDonald and 
White, No. 3910, and Hovey and Dole vs. McDonald and White, 
No. 3937, be vacated; and (2) that the decree made in cause No. 3910, 
on the 28th day of December, 1874, appointing George W. Riggs 
receiver, and granting a provisional injunction, be so modified as to 
allow the defendant White to receive from the agent of the British 
Government one-half of the net amount of the award, free and dis- 
charged of all claims of the plaintiffs in both causes, to enable 
White to pay the expense incurred by the defendant McDonald in 
prosecuting his claim; such dne-half of the said award the court 
finds to be the reasonable expense therefor. 

And (5) that the remaining one-half of the award shall be paid to 
the said Riggs, who shall collect and hold it “subject to the claims, 
liens, and rights of the said Charles E. Hovey and Wm. P. Dole, 
complainants, in cause No, 3937, and Thos. J. Phelps, assignee, in 
cause No. 3910,” both causes being against McDonald and White, 
defendants, to be determined by the further decree of the court in 
both causes. 

This decree, or consent, further provides, as follows: 

“Tt is further ordered that the receiver be directed to invest the 
money so placed in his hands in bonds of the United States, or in 
37y bonds of the District of Columbia, guaranteed by the United 
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States, as he may be deem best for the interest of the parties con- 
cerned.” (See ante.) 

On the 6th day of April, 1875, the defendants filed notice of 
motion to withdraw answer and file demurrer. 

On the same day “leave was granted to demur to that part of the 
bill of complaint which alleges that the complainants faithfully per- 
formed all things so as aforesaid agreed by them to be performed.” 

On the 21st day of April, 1875, the defendants’ demurrer was 
allowed, and the complainants were granted leave to file an amended 
bill within six days, on payment of costs to date. 

On the 27th day of April, 1875, the complainants filed their 
amended bill, which states at length the dealings and relations of 
the parties, and prays that the fand remaining in the hands of the 
receiver may continue therein until the final determination of the 
cause, that the complainants’ lien be continued, &e. 

On the 30th day of April, 1875, the defendants moved to strike 
the complainants’ amended bill from the files of the court for 
non-compliance with the terms of the deeree permitting the filing 
of the amended bill, on the ground that all the costs had not 
been paid. , 

Hearing of the motion set, by stipulation, for May 6, 1875. 

On the 7th of May, 1875, the motion of the defendants to strike 
the complainants’ amended bill from the files of the court was 

overruled. 
1252 On the same day the defendants, by their solicitor, Charles 

A. Ray, filed their demurrer to the complainants’ amended 
bill, for cause that the amended bill did not disclose a state of facts 
creating a lien, or interest, in the claim against the United States, 
mentioned in the amended bill; and that the contract on which 
the suit is founded is against public policy and morals, and that it 
is uncertain in its terms. On the 24th of June, 1875, this cause 
came on to be heard on the demurrer to the amended bill of com- 
plaint, and after argument by counsel, it was by the court “ ordered, 
adjudged, and decreed as follows, to wit, that the demurrer to the 
said amended bill of complaint be sustained, and the bill be dis- 
missed with costs.” 

In order book 5, page 120, the following entry appears : 


“Tovey ET AL. | 
vs. 3937. June 24. 
“McDONALD ET AL. 


“ Enter appeal to g. term from the order sustaining demurrer and 


dismissing bill. 
“CHARLES E. HOVEY.” 


Appeal entered, as per order. 
“ By the ec.” 


In minutes 9, page 258, appears the record of the order of the 
special term of June 28, 1875, sustaining the demurrer to and dis- 
missing the bill of complaint; directing the receiver to pay over 
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the funds in his hands to McDonald and White, and thereon dis- 
charging the receiver. 

Equity docket 14 shows the following entry : 

“July 28. Appeal. Motion to fix aim’t security to render same 
supersedeas and notice. July 2. Appeal from decree of June 28, 
75, ordered.” 

Order book 5, 127, contains the following entry : 


“Hovey AND DOLE 
vs. In equity. No. 3937. July 2. 
“NecDONALD ET AL. 


“Enter an appeal to the general term from the decree passed in 
this cause on the 28th ultimo. 
“JNO. SELDEN, 


“ Sol. for Comp't. 


“ Appeal entered by the clerk as per precept. 
“ By the court.” 


On the 6th day of July, 1875, the following order was passed : 


“CHarves EK. Hovey et AL. 
vs. 3937. Doc. 14. 
“AuGUSTINE R. McDoNALD ET AL. 


“On consideration of the motion filed in the above-entitled 
1253 cause by the complainants on the Ist day of July, 1875, praying 
that the amount and character of the security to be by them 
given in order to render their appeal taken on the 24th day of June, 
1875, to the decree on that day passed in the said cause a supersedeas 
night be determined by the order of this court, it is now, this 6th 
day of July, 1875, by the court, ordered that the security to be so 
given by the complainants, or by one of them, be, and the same is 
hereby, fixed in the sum of one hundred dollars, with such surety, 
or sureties, as any justice of this court may approve; it appearing 
to the court that the fund in controversy has already been paid 
over to one of the detendants. 

“And on consideration of a further motion made in open court by 
the complainants this 6th day of July, 1875, praying that the amount 
and character of security to be by them given in order to render 
their appeal taken on the second day of July, 1875, from the further 
decree passed in said cause on the 28th day of June, 1875, a super- 
sedeas may be determined by the order of this court; and after ar- 
gument of such further motion, as well as by the counsel of com- 
plainants as by counsel of the defendants, it is now, this 6th day of 
July, 1875, by the court ordered that the motion be, and the same 
hereby is, overruled.” 

On the 28th day of October, 1875, the appeal was dismissed. 

On the 29th day of November, 1875, the cause was reinstated and 
ordered on the calender for hearing. 

On the 4th day of March, 1876, the decrees of the special term of 
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June 24 and June 28, 1875, were reserved by the court in general 
term by the following order: 


“CHARLES E. Hovey et AL. 
v8. In equity. No. 3937. 
“A. R. McDONALD E&T AL. 


“ This cause came on to be heard on the 27th day of January, 
1876, on appeal from the decrees respectively passed in said causé at 
the special term of this court on the 24th and 28th days of June, 
1875, and was argued by counsel. 

“And thereupon, in consideration thereof, it is this 4th day of 
March, 1876, ordered, adjudged, and decreed that the said decrees 
be, and they are hereby, reversed with costs. 

“And it is further ordered that this cause be, and the same is, re- 
manded to the special term aforesaid, with leave to the defendants 
to answer the complainants’ bill within the time allowed under the 
general rule of this court.” 

On the second day of May, 1876, the defendants filed their answer 
and cross-bill. 

On the 6th day of May, 1876, the complainants were ordered to 
reply to the whole answer of the defendants. 

On the 5th day of May, 1876, Messrs. Durant and Hornor, solic- 
itors for the complainants, filed the following suggestions and 
prayer : 


1254 “Supreme court, District of Columbia. 
“CHaRLes E. Hovey anp WititaAM P. Doie 
vs. No. 3937. In equity. 
“AuausTine R. McDonatp AND WILLIAM Doc. 14. 
White. 


“The complainants now come by their counsel, Durant and Hor- 
nor, and suggest to the court that the order of this court of 28 June, 
1875, directing the receiver in this case to pay the funds belonging 
to said cause to the said defendants has been reversed by the decree 
of the court in general term. 

“And on suggesting that the said amount, which is $49,297.56, in 
gold, ought therefore to be restored to the custody of the court by the 
said defendants, who received it from the receiver under said order 
of this court of 28th June, 1875.” 

“The complainants therefore pray the court for an order direeted 
to the defendants requiring them to deposit in the custody of the 
court the said amount of $49,297.56. 

“DURANT anp HORNOR, 
“For Complainants.” 


On the 17th day of July, 1876, the following stipulation as to the 
foregoing suggestions and prayer were filed : 


ta ANSE cena 
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Judge Wylie announced that he was not present in court when the 
order of eighth of December last was argued and decided, and there- 
fore will take no part in the decision of the present motion. 


On the 7th day of January, 1878, the following motion and order 
was entered: 

“In pursuance of their notice filed on the 31st Dec., 1877, that on 
this day the complainants would move for a pro confesso against the 
defendants, the said complainants, by their solicitor, here now move 
the court for a decree to take the bill for confessed for the reason 
stated in said notice, to wit, that the answer of the defendants has 
been ordered to be removed from the files and stricken out, and the 
cause ordered to be proceeded with as if no answer had been inter- 
posed. | 

“ Whereupon the court orders that said motion be postponed till 
the 14th inst.” 


On the i4th day of January, 1878, Wm. A. Cook, esq., by leave of 
the court, filed the following petition : 

“This cause came on to be heard upon the complainant’s afore- 
said motion that the complainant’s bill be taken for confessed for 
the reasons set forth in said motion, whereupon Wim. A. Cook pre- 
sents to the court his petition praying, for the reasons therein stated: 
(first) if any order or decree has been made based on service of 
notice or papers on him as solicitor of the defendants, that they 
be declared null and void; and (second) that no pro confesso be 
allowed against defendants on the service of a notice thereof on him; 
and (third) for such other aud further action as to the court may 
seem just and proper.” 

And thereupon the court ordered that the complainant’s motion 
be heard before a full court, and that the petition of William A. 

Cook be filed in the cause. 
1257 On the 6th day of February, 1878, the court passed the fol- 
lowing order: 

“ The court, on the written motion of the complainants filed this 
day, hereby rescinds so much of the order entered herein on the 14th 
day of January, 1878, as requires the complainants’ motion for a pro 
confesso against the defendants to be heard before a full bench, and 
orders that said motion for a pro confesso be heard without regard to 
said order on Friday.” ' 

On the 12th day of February, 1878, the court passed the following 
order: 

“The answer of the defendants having been removed from the 
fifes for their contempt in refusing to obey the order of the court 
and deposit in the registry the sum of $49,297.50, it is now ordered, 
adjudged, and decreed that the bill be taken pro confesso against 
them. 

“And this order is made independently to the question whether 
Win. A. Cook has appeared at any time as solicitor in this cause. 

“February 12th, 1878. 

“ By the court.” 

On the 15th day of April, 1878, complainants filed a notice of 
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motion to make the foregoing decree absolute, and on the 17th day 
of aon 1878, the said decree was made absolute by the following 
order: 

“ This cause came on to be heard at the April term, on this 17th 
day of April, 1878, and it appearing that at the preceding January 
term, on the 11th day of February, 1878, it was ordered, adjudged, 
and decreed that complainants’ bill be taken for confessed against 
the defendants; and it further appearing that the said defendants 
are still in contempt of the orders of this court of the 19th day of 
June, 1877, and of the 8th of Deé., 1877, directing them to restore 
to the registry of the court the sum of $49,297.50 in gold, and have 
refused and neglected, and are still refusing and neglecting, to obey 
the said orders; and it appearing by the original and amended bills 
of complaint herein that in the month of June, 1873, the defendant 
Augustine R. McDonald employed the complainants, Charles E. 
Hovey and Wm. P. Dole, as attorneys at law, to prosecute a claim of 
him, the said McDonald, before the Mixed Commission on British 
and American Claims, under the treaty of May 8, 1871, for the value 
of five thousand bales of cotton, more or less, amounting to the sum 
of $2,000,000, more or less, for which services the said Augustine R. 
McDonald agreed to pay the said Chas. E. Hovey and the said Wm. 
P. Dole a sum equal to 25%, being one-fourth of the amount which 
might be allowed on said claim, the payment of which sum was 
agreed to be made a lien upon the said claim, and upon any draft, 
money, or evidence of indebtedness which might be paid or issued 
on said claim, and it further appearing that the said comelehiants 
faithfully performed all things so as aforesaid by them agreed to be 
verformed, and that there was allowed and awarded by the said 

lixed Commission on British and American Claims in favor of the 
said Augustine R. McDonald the sum of $197,190 in gold; and it 
further appearing that upon the award and allowance aforesaid the 
defendant Augustine R. McDonald became indebted and liable to 
pay to the complainants the sum of $49,297.50, in gold, being 
1258 one-fourth of the sum so awarded, and that for the payment 
of said amount the complainants had a lien upon the claim, 
and upon the certificate of amount allowed thereon, and upon all 
money due or payable in respect thereof; and it appearing that on 
the 12th day of August, 1874, the said Augustine R. McDonald, for 
the purpose of defrauding the complainants out of their just rights, 
assigned, but colorably, and without consideration, and with a fraud- 
ulent design against the complainants, to the other defendant, Wm. 
White. the whole of said award; that the said Wm. White, at the 
time of taking said assignment, was a party to said fraudulent de- 
sigu and had notice of the claim and lien of the complainants; and 
all these facts being explicit in the bill and the amended bill of com- 
plaint, and standing without denial on the part of the defendants, it 
is now, on the motion of Durant and Hornor, of counsel for the 
complainants, ordered, adjudged, and decreed that the complainants 
have a lien upon the claim of Augustine R. McDonald against the 
United States as awarded by the Mixed Commission on British and 
American Claims, under the treaty of May 8, 1871, of one hundred 
88—1588 


698 THOMAS J. PHELPS, ASSIGNEE, VS. 


and ninety-seven thousand one hundred and ninety dollars, in gold, 
and upon any draft, money, evidence of indebtedness, or proceeds 
thereof with legal interest from this date. 


“ By order of the court. 
“D. K. CARTTER, 
* Ohief Justice.” 


On the 24th day of April, 1878, the complainants, by Durant and 
Hornor, their solicitors, filed the following motion fora rule upon 
George W. Riggs, receiver, to file an account: 


“Supreme court of the District of Columbia, general term. In 
equity. No. 3937. 


“ Hovey AND DOLE 
v8. 
“McDonaLp AND WuiTre. J 


“And now, into this honorable court, by their counsel, Durant 
and Hornor, come Hovey and Dole, the above-named complainants, 
and suggest to the court that on the 28th day of December, 1874, 
the court sitting in equity, at special term, entered an order the 
case of Thos. J. Phelps vs. Augustine R. McDonald and Wm. White, 
No. 3910, as appears by the minutes of that day, minute book No.9, 
page o4, appointing George W. Riggs, of this city, to be receiver of 
the court, and empowering him to collect and receive from the agent 
of the British Government in this city the amount payable to the 
said Augustine R. McDonald and Wim. White, namely, the sum of 
one hundred and ninety-seven thousand one hundred and ninety 
dollars to be paid iu gold, being the amount awarded by the Mixed 
Commission on British and American Claims, under the treaty of 
May Sth, 1871, on the twenty-fifth day of September, 1873, to be by 
the Government of the United States paid to the government of Her 
Britannic Majesty in respect of the claim of the said Augustine R. 
McDonald, aud further directing the said George W. Riggs to hold 

the same subject to the further order of the court. 
1259) “And on further suggesting to the court that by the order 

entered in the same suit of Thos. J. Phelps vs. Augustine R. 
McDonald et al., No. 3910 in equity, at special term, on the sixteenth 
day of February, 1875, as appears by the minute book No. 9, page 
75, and with the consent of the parties to this suit No. 3937 the 
above-named order or decree of 28th December, 1874, was modified 
to the effect that the defendant William White might receive from 
the agent of the British Government the one-half of the net amount 
of the award of the Mixed Commission on British and American 
Claims, as above set forth; and that the remaining half of said 
award should be paid to the said George W. Riggs, the receiver of 
the court, to hold the same subject to the claims, liens, and rights of 
these complainants, the said Charles E. Hovey and William P. Dole, 
and the plaintiff in the said case of the said Thos. J. Phelps vs. Au- 
gustine R. McDonald et al., No. 3910, to be determined by the further 
decree of the court therein, and in this case of Hovey and Dole vs. 
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McDonald, wherein it was ordered that a copy of the said order and 
decree should be filed; and the said George W. Riggs was at the 
same time directed to invest the money so placed in his hands in 
bonds of the United States or in 3,53; bonds of the District of Co- 
lumbia, guaranteed by the United States, as he might think best 
for the interest of the parties concerned. And on further suggest- 
ing that the complainants have, on the seventeenth day of April, 
1878, obtained a decree in their favor, and against the said Augus- 
tine R. McDonald and William White, for the sum of forty-nine 
thousand two hundred and ninety-seven dollars and fifty cents in 
gold, with a lien upon the above-mentioned award in respect of the 
claim of Augustine R. McDonald, by the Mixed Commission on 
British and American Claims, and upon any draft, money, evidence 
of indebtedness, or proceeds thereof, with legal interest thereon from 
the said seventeenth day of April, 1878, which embraces the funds 
ordered as above collected by the said George W. Riggs, receiver of 
the court— 

“The said complainants therefore pray this honorable court to 
pass an order directing the receiver to file an account within a de- 
lay to be fixed by the court, showing the amounts received by him 
under the order of the court above set forth,and his administration 
and disposal of said sums. 

“DURANT ann HORNOR, 
“For Complainants, Hovey & Dole.” 


On reading the foregoing, the court passed the following order: 

“On motion of Durant and Hornor, solicitors of Hovey and Dole, 
the complainants, the court orders the above notice and prayer to 
be fixed for hearing on Monday, the 6th day of May, 1878, before a 


full bench. 
“Dp. K. CARTTER, 
“Chief Justice.” 


In pursuance of which the foregoing motion and prayer and the 
following notice was personally served on George W. Riggs, the re- 
ceiver, on the 25th day of April, 1878, by Edward VY. Price, as ap- 
pears from the affidavit of said Price appended thereto : 


*Grorce W. Riaes, Esq. : 
“Sir: Please take notice that on the sixth day of May, 
1260 1878, at the opening of the court, we will call up for hearing 
the motion and prayer above written. 
“ DURANT anp HORNOR, 
“ Solici‘ors for Hovey and Dole.” 


The hearing of this motion and prayer was postponed from time 
to time until June 7, 1878, when the court passed the following 
order: 
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“Supreme court of the District of Columbia, general term. 


“Hovey AND DOLE 
v8. In equity. No. 3937. 
“NMcDoNALD AND WHITE. 


“The motion in this case, calling upon the receiver to show cause 
why he should not be ordered to file an account, came on this day, 
Friday, seventh June, 1878, to be heard, when, on hearing counsel, 
it is orde red, adjudged, and decreed that the rule be made absolute, 
and that George W. Riggs, receiver, be, and he is hereby, ordered 
to file an aecount within ten days after service upon him of a copy 
of this order. 

“ By order of the court. 

“Dp. K. CARTTER, 
“Ohief Justice.” 


Personal service of the foregoing order on George W. Riggs, re- 
ceiver, on the 7th day of June, 1878, is proved by the affidavit of 
Edw’d V. Price. 

On the 17th day of June, 1878, George W. Riggs, the receiver, filed 
his account, which is as follows: 


“Account of George W. Riggs, receiver, under orders dated respect- 

_ ively 28th Dee., 1874, and Feb’y 16, 1875, in ease of Thomas J. 

Phelps, assignee, vs. A. R. McDonald and Wm. White. 3910. 
Equity doce. 14. 


“ CREDIT. Cr. 
“ 1875. 

“Feb’y 16. By cash received of H. B. M.’s agent in 

OI ceceisticiliinnsttsns tana iaiieds eel $93,665 25 
“ “24. “ premium on $43,665.25 coin, at 143, 

less brokerage }%-------- 6,222 30 

Ro a ‘ $50,000 coin, sold @ 143, less 

II FI is icctinestinieeiitinisiiersinidinini 7,125 
“June 28. “ cash received of A. R. McDonald, bal. 

NEE cntincecinnennesisiteenipuaiiiiniansiapeiaimasiaiiade 32 


107,012 87 


: Dr. 
“1875. 

“March 4. To cost of $100,000 Dist. of Col. 
Op sy bonds. 

$40,000 c., 70%, & brokerage 


1% ee 
1261 $50 000 c., 70k, & brokerage 
© cnntinss erential 39,187 50 


70,312 50 
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cost of $52,300 Dist. of Col. 


33675 bonds. 
$20,000 c., 70% -----.---- 14,000 
32,300 c., 603 ...... ...... 22,569 62 
brokerage +} %--.--------- 130 75 
—_—— = 36,700 37 


“On the 28th June, 1875, under decree of court and 
orders in open court, the whole amount of the securities 
were delivered to A. R..MeDonald, per self and as 
attorney for Wm. White. The bonds were sold at 71 
ONG CRED POSE Tb Tile cnn cutive coencnsasenteininn $107,012 87 


“GEO. W. RIGGS, Receiver.” 


“ Copy of receipt given to Geo. W. Riggs, receiver. 


“ Wasuinaton, D. C., June 28th, 1875. 

“ Received of Geo. W. Riggs, as receiver, one hundred and eight 
thousand one hundred and thirty-two 7,5; dollars in full of the fund 
held as receiver. 

“ (Signed) W. WHITE, 
“Per A. R. McDONALD. 
“A. R. McDONALD. 
“CHARLES A. RAY, 
“ Solicitor for Wm. White and A. R. McDonald. 


“ 168.300 tenes 6068 66 78 BD ccccconccs cocesscnnee $108,133 

“Paid G. W. Riggs, receiver ....... ... <0. e-<<ce<nae 32 

“ Paid A. R. McDonald as above_...-.-. .-.--- eines 108,132 68 
108,133 


“Hovey AND DOLE 
vs. Ea, 3937. 
“McDONALD ET AL. 
“ WASHINGTON, 15th June, 1878. 

“In compliance with order of the supreme court of the District of 
Columbia, passed in the above cause, I hand to the honorable court 
a statement of my account as receiver appointed in case of McDon- 
ald and White, 3910 equity doc. 14. 

“On the 15th February, 1875, I received, per Her Britannic 
Majesty’s agent, the sum of $93,665.26, in gold. Subsequently, by 
order of the court, dated 16th February, I sold the gold and invested 
the proceeds in bonds of the District of Columbia. On the 28th 
June, 1875, a decree of the court was handed me, directing me, as 
receiver, to pay the money to the defendants, McDonald and 

W hite. 
1262 “To be sure of the correctness of the order, and of my obli- 
gation under it, I at once weut into court and asked for in- 
structions. The presiding judge then and there directed me to obey 
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the mandate of the court, and I at once surrendered to the parties 
the securities T held, assigning the certificates. 

“Upon request of Mr. McDonald, I sold for him the bonds and 
handed him the proceeds, $108,133, less the sum of 32c., due me for 
bonds I had bought. 

“T make no charge for commission. I have had nothing to do 
with the money or securities since the payment,-either directly or 
indirectly. | 

Respectfully submitted. 
“GEO. W. RIGGS, Receiver.” 


On the 19th day of June, 1878, the solicitors for the complainants, 
Hovey and Dole, filed the following notice of motion, proof of the 
personal service of which on the receiver, Geo. W. Riggs, on the 19th 
day of June, 1878, is made by the affidavit of Edw’d V. Price: 


Supreme court of the District of Columbia. General term. 


CHarves E. Hovey ano WittiaMm P. DoLe 


V8. | Ss bed v LD heed 
. -In Equity. No. 3937. 
AUGUSTINE R. McDonaLD AND WILLIAM —s 
W hite. 


“GeEorGE W. RiaGs, Esq., Receiver : 

“ Please take notice that on Friday next, the 21st June, 1878, at 
the opening of the court, or as soon as counsel can be heard, we will 
ask fora rule upon you to show cause why you should not be at- 
tached and punished as fora contempt in neglecting to obey the 
order of the court in the above-named cause of the 7th June, 1878, 
directing you to file an account in said cause as receiver. 

“ June 18, 1878. 

“DURANT: ann HORNOR, 
“For Hovey and Dole.” 


On the 29th day of June, 1878, Durant and Hornor, solicitors for 
Hovey and Dole, filed the following notice, personal service of which 
on Geo. W. Riggs, receiver, on the 28th day of June, 1878, is proved 
by the affidavit of Edw’d V. Price. 

“GeorGE W. Riaas, Esq., Receiver : 

“Sir: On Monday next, first July, 1878, at the opening of the 
court, or as soon as we can be heard, we will file exceptions to your 
account, and and ask that the account and exceptions be referred to 
the auditor for examination and report. 

“DURANT ann HORNOR, 
“For Hovey and Dole.” 


On the first day of July, 1878, Durant and Hornor, solicitors for 
Hovey and Dole, filed a petition to the court, in which it is repre- 
sented : 

“That the account filed by the receiver, George W. Riggs, 
1263 and the report or statement accompanying the same, dated 
June loth, 1878, are both defective and illegal, and ought 
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not to be approved by the court, but that the same should be en- 
tirely rejected, and the said receiver ordered to pay into court the 
whole amount received by him, to wit, one hundred and seven 
thousand and twelve dollars and eighty-seven cents, or whatever 
and further amount it may finally appear is absolutely due and 
owing by the said Riggs, receiver.” 

For exception and opposition to the receiver’s account and report, 
it is claimed that it should, but does not, show to whom the several 
sums of gold mentioned were sold, nor who received the brokerage 
of } per cent. charged; that it should, but does not, show of whom 
the 3.65 bonds were purchased, nor who received the } per cent. bro- 
kerage; that it should, but does nut, show to whom the $152,300 
of bonds were sold, nor in whose favor the order was made, to whom 
made, nor when made; that it does not show, as it ought, by written 
vouchers, that the bonds or the funds were delivered to the defend- 
ants, and that the account should be so reformed and amended as 
to show all the transactions touching the coin, currency, bonds, and 
all other funds which came into his hands. 

The petition alleges that no such sales of coin, purchases and sale 
of bonds, nor payments of bounds and money as represented in the 
report were made, but that the receiver was buyer, seller, and broker, 
dealing with himself only, and that the said bonds have always 
been, and now are, legally in the hands of the receiver, subject to 
the complainant’s lien, and that they should be ordered to be de- 
posited in the registry of the court, 

The petition insists that the report should show to whose order 
the receiver’s draft on the Bank of America, in New York, was 
drawn, and that the draft should be produced as a voucher. Ref- 
ereuce is made to the order of the court of December 8, 1874, in the 
case of Phelps, assignee, vs. McDonald and White, No. 3910, ap- 
pointing George W. Riggs receiver, and the decree of February 16, 
1875, modifving the original order is recited at length. 

The petition further insists that if the receiver did pay the sum 
of $108,132.68 to McDonald and White that he did so in his own 
wrong, and is still liable to all parties interested ; and the petition 
avers “ that no such order as the receiver alleges, of the 28th June, 
1875, to pay over said funds, was ever validly or legally given to 
him ; that at that time this cause of Hovey and Dole vs. McDonald 
and White, No. 3937, had been finally decided by a decree dismiss- 
ing the bill on the 24th day of June, 1875, which decree had on the 
sume day been appealed from to the general term; and that within 
the delay required by the rules of court then existing these peti- 
tioners had given bond and superseded the said decree of 24th June, 
1875.” 

Rule 93 of the court and the amendment thereto of January 30, 
1873, are recited at length. 

The petition further represents that the petitioners gave the bond 
within the twenty days, thus confirming the appeal, by which the 
execution of the decree had been suspended ; and that they, in like 
manner, appealed from the decree and gave bond in the case entered 
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on the 28th of June, 1875, within the twenty days prescribed 
1264 by the rule, insisting, however, that the decree of the 28th 

was null and void, because the case was then pending on ap- 
peal to the general term. ; 

And the petition represents that in the cause of Phelps, assignee, 
vs. McDonald and White, No. 3910, the decree of June 28, 1875, was 
on that day appealed from, the appeal being allowed, and that the 
bond for two hundred thousand dollars, required by the court, was 
perfected within the twenty days prescribed by the rule. ; 

The petition concludes as follows: “ Wherefore your petitioners 
pray that they may be allowed to file this petition by way of excep- 
tions and oppositions to the account and report of the receiver, and 
that an order may be passed directing the said account, with this 
petition, to be referred to the auditor of the court, and that the 
auditor may be directed to hear evidence and make to the court his 
report upon the account and exceptions and oppositions. And they 
pray for general relief. 

“DURANT ann HORNOR, 
“ For Petitioners.” 


Immediately following and on the concluding page of this peti- 
tion is the following: 


Order of reference. 


“ Let the above petition be filed, and let the same, together with 
the account of the receiver, be referred to the auditor for examina- 
tion and report. 

“By the court: 


“A. WYLIE.” 


On the second day of July, 1878, the following order for summons 
was filed: ) 


“Supreme court District of Columbia, general term. 


“Hovey AND DoLe 
Us. No. 3937. In equity. 
“McDoNALD AND WHITE. i 


“ Tssue summons to George W. Riggs, banker, corner Pennsyl- 
vania avenue and Fifteenth street, N. W., to appear before auditor 
Thomas Hood, on Friday, the day of fifth (”?) July, 1878, at ten 
o'clock a. m., and to bring with him— 

“Ist. The orders of court received by him to pay over the funds 
inthis hands to the defendants in this cause. 

“2nd. Phe memorandum or sales, notes of the sales made by him 
of the coin received from HH. B. M.’s agent, as stated in his account. 

“3rd. The memorandum or purchase notes of the 3.65 bonds 
purchased by him, as stated in his account. 

“4th. The memorandum or sale, notes of the sale of the 3.65 
bonds mentioned in his account. 
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J | “Sth. The check or draft on New York given to A. R. McDonald, 
| or his attorney, in payment of the sum mentioned in his account 


D- | on the 28th June, 1875. 

| 1265 “Also summons for J. D. McPherson, attorney at law, D 
e, st. near 3rd st., N. W. 
as “DURANT ann HORNOR, 
1e “ For Hovey and Dole, Complainants.” 
as 

| In pursuance of the order of reference, due notice having been 
rs given to all the parties interested, and the witnesses named in the 
p- order for summons having been summoned, | proceeded, at the 
id auditor's office, in the city hall, in the city of Washington, in the 
is District of Coluinbia, on the 5th day of July, 1878, to take such proofs 
he as were submitted by the respective parties touching the matters re- 
is ferred to in the petition of Durant and Hornor, there being present 
ey Thos. J. Durant, esq., solicitor for the complainants, Hovey and 


Dole, and Wm. A. Cook, esq., for W. S. Cox, esq., solicitor for George 
W. Riggs, receiver. 

The first witness sworn was Joun D. McPuHeErson, who was ex- 
amined on behalf of the complainants. He testifies that he has been 
ti- a member of the bar of this court for more than thirty years; has 
been actively in practice during the last fifteen years, and is reason- 
ably well acquainted with the forms, proceedings, and rules of prac- 
tice of this court. He testifies that he filed the bill of complaint in 
both causes, No. 3910 and No. 3937. In No. 3937 he did nothing ' 
th more than file the bills; his connection with that case ceased before 
a- anything further was done with it. He testifies that he first learned 
that a decree dismissing the bill in cause No. 3910 had been ren- 
dered by being informed, as he went into the court-room, by the 
judge holding the court, that he has dismissed the bill; that he im- 
mediately went to the clerk’s office an’ entered an appeal in the 
us order-book, and thence to Mr. Riggs, at his bank, in this city, and 
informed him (Riggs) that he (witness) had taken an appeal from 
the decree; that as the witness was about to leave the bank McDonald 
and Judge Ray, his counsel, entered the bank. Witness turned 
back and followed them into Mr. Riggs’ room, where the effect of 
the decree and the appeal therefrom was discussed by the parties in 
the presence of Mr. Riggs. Mr. Riggs said he would see the judge 
before doing anything. Witness contended that the appeal was a 


l- supersedeas and Judge Ray insisted that it was not. McDonald, 

or Riggs, Ray, and witness entered a carriage that McDonald had at 

en the door and proceeded to the city hall; went up into the court-room .- = 
and found Judge Wylie hearing a cause. 

ds As this testimony is believed by some of parties to be of high 
importance, I quote the following lines verbatim from testimony of 

m the witness as taken before me: 

nt. “As soon as there was a pause in the proceedings, Mr. Riggs spoke 

ds to the judge; stated the case to bim—I do not remember the words 
he used—and asked what he should do. I think the judge replied 

69 to him immediately that he should pay over the money. I spoke 


almost at the same instant and informed the judge that we had ap- 
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pealed from the decree, and desired to give bond, and asked him to 
fix the amount. He said, ‘Two hundred thousand dollars.’ I said, 
‘We will give it.’ Mr. Riggs again asked the judge what he should 
do, and the judge again told him to pay the money over.” 

Not long after, on the same day, the witness returned to Riggs’ 

bank and found McDonald and Ray in Riggs’ office. Wit- 
1266 ness told Riggs that in his (the witness’) judgment, Judge 

Wylie had no “authority to authorize” him to pay over the 
money after the appeal was taken. Witness discussed the subject at 
considerable length, when (quoting words of witness) “ Mr. Riggs 
said there was the order of the court, I had heard what Judge Wylie 
had said, and that, in fact, he had already transferred the bonds.” 
Witness saw a number of the bonds Iving on the table. Witness 
testifies that his recollection is that he filed the bond required 
within twenty days of the decree, but refers to the record for dates. 
Witness thinks it was near 120’clock m., when Judge Wylie informed 
him that he had dismissed the bill. 

The foregoing testimony was, in substance, obtained by responses 
to specific and general interrogation, to all which questions and 
answers Mr. Cook, on behalf of Mr. Riggs, the receiver, objected, be- 
cause whatever witness did, if anything, is a matter of record; and 
on the further ground of irrelevancy. 

The testimony of Mr. McPherson having’ been subscribed and 
sworn to Mr. Durant filed certified copies of the rules of the court 
Nos. 91 and 116, and the hearing was adjourned to July 16, 1878, at 
10 o'clock a. m. 

On the 16th day of July, 1878, at 11 o’clock a. m., Thos. J. Durant, 
solicitor for complainants, and Wm. A. Cook, solicitor for Geo. W. 
Riggs, the receiver, being present, GEoRGE W. RiaGs was sworn and 
testified substantially as follows: 


Q. “In the account which you filed as receiver herein, I find the 
second item on the credit side to be premium on $43,665.25, coin, 
at 14}, less brokerage } per cent. $6,222.30; does that mean that 


9)? 


the coin was sold by you at 143 per cent. premium * 
_ (Question objected to generally, and especially on the ground of 
irrelevancy.) 

A. “It was sold for me in the city of New York; not by me. 

Q. “ What sort of coin was it?” 


(Same objection.) 


A. “I did not see the coin. It was part of the proceeds of a treas- 
ury draft on the Assistant Treasurer of New York. 

*Q. “ The third item of your account is a credit premium on 
$50,000, coin, at 14} per cent. less brokerage } per cent. $7,125 ; does 
that mean that you sold $50,000 at 14} per cent. premium ?” 


(Same objection.) 
A. “It is a part of the same sale. The custom of the stock ex- 


change. is to sell ‘ regular’ and ‘for cash.’ The first item was a ‘cash,’ 
the second ‘ regular,’ which means deliverable and payable the day 
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after the sale; a sale ‘for cash’ is deliverable on the day of sale, and 
is an exceptional one, the usual being a‘ regular’ sale. This ac- 
counts for the first being on the 24th, and the second on the 25th of 
February. 

Q. “The first item on the credit side of your account is by cash 
received of H. B. M’s agent, in coin, $93,665.25, and I ask you did 
you receive that amount from Her Britannic Majesty’s agent in 
coin?” 

(Same objection.) 


A. “ The credit of the 15th of February, 1875, was received in the 
form of an order on the Treasury of the United States for coin. I 
am not sure as to the amount, but I received that sum on his order 
in a check on the sub-treasurer at the city of New York, payable in 

coin. 
1267 Q. “ How was that check drawn?” 


(Same objection, and the additional objection that the check itself 
is the best evidence.) 


A. “I do not remember, nor do I remember by whom it was 
drawn, nor to whose order payable. It is [possible] it was drawn 
payable to the order of Riggs & Co. I deposited it with Riggs & 
Co. to my credit as receiver. I have not the check or draft in my 
possession. : 

Q. “To whom did you send the draft in New York for collec- 


9” 


tion * 
(Same objection.) 


A. “ The draft was not sent by me, but was sent by Riggs & Co., 
of this city, to Riggs & Co., of New York. 

Q. “From whom did you purchase the one hundred thousand 
dollars three-sixty-five District of Columbia bonds mentioned on the 
debit side o! your account?” 

(Same objection.) 

A. “I did not purchase them myself; they were bought by Riggs 
& Co., on my account as receiver, and purchased in small sums, and 
from ten to twenty different persons, whose names I cannot give, as 
no record is kept of them.” 

(The same question was asked as to the fifty-two thousand three 
hundred dollars of the same class of bonds ; the same objection made, 
and the same answer given.) 


Q. “ Were any of the bonds mentioned on the debit side of your 
account held and owned by Riggs & Co.?” 
(Same objection.) 


A. “Ido not know. They were bought under my order, given 
previous to the date of the charge. I was not in the city. 
Q. “Have you any means of learning whether that was so or 


not?” 
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(Same objection.) 


A. “I do not know that I have. They were coupon bonds, like 
bank botes, bought and sold over the counter every day. 

Q. “Is there not some member of your firm who would know this 
fact, if it were a fact?” 


(Same objection.) 


A. “I do not know. 
Q. “ How long did you hold those coupon bonds as receiver ? ” 


(Same objection.) 


A. “From the day they were charged and delivered to me on the 
4th and 11th of March until April, 1875, when, I registered them, 
I think in my name as receiver. I did this as soon as I could have 
them registered, under the then regulations of the Treasury Depart- 
ment, to the extent of one hundred and fiftv-two thousand dollars, 
three hundred dollars being kept in coupon bonds. 

Q. “ How soon after you made application at the Treasury for 
registered bonds did you receive them ? ” 


(Same objection.) 


A. “I do not remember; a few days, I think. I can find out at 
the Treasury. 

Q. “It is stated in your account that on the 28th June, 1875, the 
bonds were sold at seventy-one and cash paid in full; state to whom 
the bonds were sold at that date.” 


1268 (Same objection.) 


A. “No such thing occurs in my account; in my letter to the 
court, accompanying my account, I stated that the bonds were sold, 
but not by me; McDonald sold them. 

Q. “ Were they sold in your presence?” 


(Same objection.) 


A. “ They were. 
Q. “To whom were they sold?” 


(Same objection.) 


A. “To Riggs & Co., through Mr. Glover, one of the members of : 
the firm. 

*(. “Copy of the receipt appended to the receiver’s account, signed 
by A. R. McDonald and Chas. A. Ray, being read to witness, he is 
asked whether the sum of one hundred and eight thousand one hun- 
dred and thirty-two and 68; dollars therein mentioned was paid in 
cash, or otherwise? ” 

(Same objection.) 


A. “T will explain the whole transaction. I assigned the bonds 
as is usual in blank, and handed them to Mr. MeDonald, and his 
counsel, Mr. Ray. Mr. McDonald said he wanted to sell them. I 
think I said to him he could sell them as well in New York. Mr. 


ke 


ie 
in 
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McDonald replied, ‘I want to sell them now,’ or words of that im- 
port; and asked if he could sell them to Riggs & Co. Mr. Glover, 
who was present, offered to take the bonds, | think, at 71 per cent. 
Mr. McDonald said he was willing to take that price, and stated he 
would want a check on New York for a part of the money, and a part 
in cash here. Mr. Glover took the bonds, gave Mr. McDonald a check 
on New York for part of the money, and the balance in cash, less 32 
cents, which was paid to me to balance my account. The receipt 
for the money, instead of the bonds, was drawn up, I think, by Mr. 
Ray, and signed and handed to me. 

Q. “The amount, then, mentioned in the receipt I have read to 
you was not in money, but in a check on New York?” 


(Same objection.) 

A. “I have just stated; it was part in a check and part in money. 
Q. “ Who were the drawers of that check?” 

(Same objection.) 

A. “ Riggs & Co. 

Q. “On whom was the check drawn in New York?” 

(Same objection.) 

A. “On the Bank of America, New York. 

Q. “ Have you that check in your possession ?” 

(Same objection.) 


A. “It is at my office. 


(Witness now produces an exact copy of said check, with the en- 
dorsements thereon, which is filed and marked Exhibit G. W. R. 
No. 1.) 

Q. “On the 28th day of June, 1875, who handed you a decree of 
the court, directing vou, as receiver, to pay the money to McDonald 
and White, as stated in your letter to the court?” 

(Same objection.) 


A. “ My impression is two papers were handed me by Judge 

1269 Ray. Perhaps I erred in calling them a decree of the court. 

Mr. McDonald accompanied Judge Ray at the time. I am 

not quite sure which it was that handed me the two papers. These 
are copies of the papers handed me, as stated.” . 


(Copies of said originals now filed, marked Exhibits G. W. R. Nos. 
2 & 3.) 
Q. “I now ask you, will you produce the originals here?” 


(Objected to.) 


A. “I will produce for examination and comparison the originals, 
but I wish to retain them in my own possession.” 

Further hearing adjourned to Tuesday, July 23rd, 1878, 10 o'clock 
a. m. 
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July 23rd, 1878, 10 o’clock a. m., there being present Mr. Durant 
for complainants and Wm. A. Cook for receiver Riggs, the examina- 
tion of Mr. Riggs was resumed. 


Mr. Riggs explains that part of his answer to a question ask[ed] 
him at his previous examination concerning the time when he re- 
ceived the registere! bonds from the Treasury, wherein he stated 
“T do not remember; a few days I think; I can find out at the 
Treasury,” by making the following statement: 

“On or about the 17th day of April, 1875, the commissioners of 
the sinking fund, we were informed, were ready to issue registered 
bonds in lieu of the coupon 3.65 bonds, and I at once prepared to 
send for registration the coupon bonds held by me as receiver. 

“As a detailed list of the bonds, their Nos., and amount of each 
bond had to be furnished the commissioners, and Riggs & Co. had 
a large amount to register for other people, I was only able to prepare 
the first lot purchased, one hundred thousand dollars. On the next 
business day, Monday, the 19th of April, 1875, I sent to the com- 
missioners fifty-two thousand coupon bonds. On or after the 17th 
day of May, 1875, I received one hundred thousand of registered 
bonds for the first lot surrendered. On the 24th day of June, 1875, 
fifty-two thousand dollars registered bonds were sent to me for the 
second lot surrendered.” 


Original letters from the commissioners of the sinking fund here 
filed; the first received on or after May 17, 1875; the second dated 
June 24, 1875, and marked Exhibits G. W. R. Nos. 4 and 5. 


Q. “ Do you produce these two papers as the papers handed you 
on the 28th June, previously spoken of in your deposition ?” 


(Objected to.) 


A. “I do. 
Q. “Are the copies of these papers already filed as sych, and 
marked Exhibits Nos. 2 and 3, true copies of these originals, both 


) 9? 


in form and substance * 
(Objected to.) 


A. “I think they are, but I wish the auditor to compare them. 

Q. “Are they now in the same shape in which they were when 
first presented to you?” 

(Objected to.) 


A. “I think they are. They have been in my possession ever 
since, except once, when borrowed by the clerk of the court for use, 
as he informed me, in some case. 
1270 Q. “Calling your attention to the caret mark which is [in] 
each of those papers, referring to the language that is written 
vertically on the margins of both of those papers, you are asked 
whether those references and the language in the margins were on 
the papers when first presented to you?” 


(Objected to.) 
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A. “To the best of my recollection they were. I delivered the 
bonds upon that part of the order; I mean that part written verti- 
cally upon the margin, that is the part I understood. 

Q. “ Was there a demand made upon you by McDonald or Ray, 
or both of them together, for the bonds, before the decrees spoken of 
were presented to you ?” 


(Objeeted to.) 


A. “No, there was never any demand that I remember. 
Q. “Did you hand over the bonds as soon as these decrees were 
presented to you?” 


(Objected to.) 


A. “No; I went to the court for further instructions. 
Q.:‘“What induced you to go to the court for further instruc- 
tions?” 


(Objected to.) 


A. “Some conversation between Mr. Ray and Mr. McPherson. 
Q. “ What was the purport of it?” 
(Objected to.) 
A. “It was, as I understood, whether the case was appealable or 
OL. 

' @. “ Was that all, as to whether the case was appealable or not? ” 
(Objected to.) 


A. “Yes; it was not addressed to me; it was'a conversation be- 
tween those two. 

Q. “When you came to the court, as you have stated, did you re- 
ceive any additional instructions from the court besides what is con- 


tained in those decrees? ” 
(Objected to.) 
A. “The presiding judge directed me to obey the order and sur- 
render the securities. ef 
Q. “ Did he so direct you verbally or in writing? 
(Objected to.) 
A. “ Verbally; from his seat. . . 
Q. “ Was this direction given you in answer toa question by you?” 
(Objected to.) ) 


A. “It was in answer to a question by me, whether, under those 


decrees, I should give up the bonds. 

Q. “ You have stated that the house of Riggs & Co., here, paid the 
proceeds of the bonds to McDonald, partly by a draft on New York, 
and partly in cash; in what shape was that cash payment made— 
was it in currency or was it in a check?” 


(Objected to.) 


9? 
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A. “In currency ; the amount being Mr. Ray’s fee and some costs. 
The money was paid to Mr. Ray in my presence. ; 16% 

Q. “ You were a partner in both houses, Riggs & Co., in this city 
and in New York. were you not?” 

(Objected to.) 

A. “I was. 
1271 Q. “ By which of the members of the firm of Riggs & Co., 
here, was the draft of the Bank of America, New York, 

signed, given to McDonald—part payment of the proceeds of the 
bonds?” 


(Objected to.) 


A. “ By Chas. C. Glover. . 
Q. “ Was there any reason why the draft should be given on the 
Bank of America rather than on Riggs & Co., New York ? ” 


(Objected to.) 


A. “All our drafts for currency are drawn on the Bank of America, 
where our money is kept. 

Q. “Have you received any indemnity, or guaranty, from Mc- 
Donald, or any one else, in this matter? ” 


(Objected to.) 


A. “ None, whatever, of any kind, nor in any form. 

Q. “If you should, by a decree of the court, be required to restore 
this money, or the value of these bonds which you delivered to Me- 
Donald, would the loss fall on you exclusively, or would you have 
recourse on any one for indemnity ? ” 


(Objected to.) 
A. “It would fall upon me personally and exclusively, without 


recourse upon any one, or anything. 
“GEO. W. RIGGS.” 


I have in this connection quoted the whole of Mr. Riggs’ testimony , 
for the reason that he being the receiver, charged with the care and 
management of the funds during this official term which are the 
subject of this controversy, may be fairly regarded, keeping in view, 
however, his interest in the event of this adjudication, as being the 
oracle of the facts. He may reasonably be supposed to be able to 
disclose every material fact referred to in the exceptions and opposi- 
tions to his account and report that are preferred by the solicitors 
for the complainants. I have, therefore, thought his testimony of 
sufficient importance to justify its entire reproduction here. 


On the 24th day of July, 1878, the hearing was resumed. Mr. 
Durant for the complainants, and Mr. Cook for Mr. Riggs, the re- 
ceiver 


On the part of the complainants Joun SeLpeEn is sworn, who testi- 
fies that he is a lawyer; that he was admitted to the bar in 1869, 
and that he was at one time professionally connected with this case. 


he 


he 
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After the demurrer to the original bill had been sustained, and the 
bill ordered dismissed, he was employed by Gen’! Hovey to obtain 
such a modification of the order as would enable the complainants 
to file an amended bill. This was his first connection with the case, 
and he was so employed by reason of the absence from the city of 
Mr. McPherson, who drew the original bill. Witness’ connection 
with the case continued until a short time after the passing of the 
decrees dismissing the amended bil! and directing the payment of 
the money by the receiver to the defendants. His recollection is 
that the first notice that he had of the decree of June 28th, 1875, 
was after sun-down of that day. He received the information at 

his house from gentlemen who were interested in retaining 
1272 the funds in the hands of the receiver. After the decree of 

the 24th of June, 1875, and before the decree of the 28th of 
that month, he received no notice that another decree would be 
made at the special term. The witness is not ignorant of the prac- 
tice of the court. He thinks the practice of the court requires that 
notice should be given when a decree once rendered in a cause is to 
be changed. 


(Every question touching the subject of the controversy that was 
asked this witness was objected to as incompetent and irrelevant.) 


CHARLES E. Hovey, one of the complainants, was the next wit- 
ness sworn for the complainants. He testifies that he is one of the 
complainants, and a lawyer by profession. He does not know ex- 
actly how long the connection of Mr. McPherson, who drew the 
original bill, continued with the case, but it continued up to a time 
rior to the argument on the demurrer to the original bill by Mr. 

3lackburn, who was employed to make that argument in place of 

Mr. McPherson. Witness received no notice that a second decree 
was to be rendered at the specia! term, after the decree of June 24, 
1875, sustaining the demurrer and dismissing the amended bill ; 
did not know that any other decree had been rendered until be- 
tween five and six o’clock in the afternoon of the day on which it 
was rendered; does not remember how he learned that it had been 
done. Went immediately to Mr. McPherson and conferred with 
him. 


(Objections to this testimony were particularly and generally 
nade.) 


H. H. Buackpurn was the next witness sworn for the complain- 
ants. 

He testifies that he is a lawyer, and was professionally connected 
with this cause from the instituting of the suits until about one year 
ago, when business called him away. He was not in court when 
the first decree sustaining the demurrer and dismissing the amended 
bill was made, but he knew of such a decree. Received no notice 
that another decree changing or modifying the one mentioned 
would be made at special term. He was not in court when the sec- 
ond decree passed. His first intimation of the second decree was 
from General Hovey, two or three days after it was rendered. 

90—1588 
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(The testimony of this witness was also objected to at every ques- 
tion.) 


L. P. WititAMs was the next witness sworn for complainants. 

He testifies that he is now deputy U. S. marshal, but was em- 
ployed in the office of the clerk of the supreme court of the District 
of Columbia, in the year 1875. He does not recognize the hand- 
writing in the decree served on Mr. Riggs. The marginal writing 
is that of R. J. Meigs, jr., the assistant clerk. 

(The same objections were made to the testimony.) 


R. J. Meias, jr., was next sworn on behalf of the complainants. 
He testifies that he is assistant clerk of the supreme court of the 
District of Columbia, and has been so employed for fifteen years. 
Thinks the copy of the decree in this cause served on Mr. Riggs is 
the handwriting of the son of Mr. Williams, but is not certain. 

The marginal writing is that of the witness. He certified 
1273 the copy to be a true copy, and affixed the seal of the court. 
* He does not remember at whose request nor to whom he de- 
livered the copy. It was made in a great hurry, and witness signed 
his name in place of the judge, and had to erase it. The writing in 
the margin that is referred to by the court, in the body of the decree, 
must have been placed afterwards, but he believes the same day. 
His recollection is indistinct, but ne thinks it was half an hour after 
or perhaps more. 

To be explicit in the consideration of this testimony, | literally 
quote the following questions and answers. 

2. “ During that interval, had the said paper remained in your 
office or had it been taken away ? , 


(Objected to.) 


A. “ My recollection is it had been taken away. 
Q. “ Why, or under what order, did you make the addition which 


+») 9? 


you wrote on the margin of said paper * 
(Objection.) 


A. “In obedience to the amendment made by the court. 
Q. “ Were you in court when it was made?” 

(Objection.) 

A. “I do not remember whether or not I was in court at that 
moment. . 


Q. “ Have you any recollection of hearing the judge make this 
amendment?” 

(Objection.) 

A. “IT have not. 

Q. “ How, then, do you recollect that you got it? ” 

(Objection.) 

A. “I have no clear recollection about it; and by way of expla- 
nation as to why I have not, I would say, sometimes I am called 
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out of the court to the office to attend to pressing duties there, when 
orders are taken in court and brought into the clerk’s office by solic- 
itors who are in haste to have them recorded. 

Q. “ Do you recollect who brought you this paper for the purpose 
of having the marginal amendment made to it?” 


(Objection.) 


A. “I believe it was brought to me by Judge Ray, counsel for the 
defendants.” 


The further hearing was adjourned to July 25, 1878, at 10 o’clock 
a. m. 


On the 25th July, 1878, there being present Mr. Durant, for the 
complainants, and Mr. Cook, for George W. Riggs, receiver. 

Mr. Durant filed with the auditor a copy of an order of appeal to 
general term from decree of special term of June 28, 1875, marked 
Exhibit No. 6; also, copy of undertaking in appeal, approved July 
16, 1875, marked Exhibit No. 7. 


On the 26th day of July, 1878, the same solicitors being present, 
the examination of R. J. Meigs, jr., was resumed. 
The witness now states that he cannot identify the handwriting in 
the body of the decree in cause 3910; that he is now satisfied 
1274 that it is not in the handwriting of the son of Mr. Williams, 
as he did believe, and so stated. I will again quote literally 
from the testimony of this witness : 
(). “In whose handwriting is what is written on the margin?” 


(Gbjection.) 


A. “It is mine. 
Q. “ Did you affix the seal and make attestation to this copy?” 


(Objection.) 

A. “ Yes, sir. os | ; 

Q. “ When you did so was the writing upon the margin of it then 
on the paper?” 

(Objection.) 

A. “Tt must have been, but I cannot now state whether the mar- 
ginal writing was made before or after the seal was affixed. 

Q. “ This marginal writing seems to be referred to in the body of 
the instrument by a caret, and if the original, form which the mar- 
ginal writing is taken, had been in existance at the time the body 


of the instrament was made, would not the language of the margi- 
ual writing have appeared in the body of the instrument itself?” 


(Objection.) 


A. “ Certainly. oe be 
(). “Then, if the marginal writing was made after the original 


was made, how long after? ” 


(Objection.) 
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A. “ Perhaps half an hour afterwards. 

Q. “Will you look at this book, volume 9?” Witness being 
shown the minutes of the special term, in equity, June 28, 1875, 
page 255, and the entry thereon, case Phelps against McDonald et 
al., 3910, is asked to “explain why a portion of the said entry, to 
which reference is made by an asterisx, appears in the margin of the 
page.” 

(Objection.) 

A. “ Because the amendment as shown by the original marginal 
writing was made after the original order.” 

Q. Witness being shown the original decree in said cause, Phelps 
against McDonald et al., 3910, of 28th of June, 1875, is asked to 
“explain how the slip of paper came to be pasted at the foot of the 
decree after the initials of the judge ‘A. W.’” 

(Objection.) 

A. “Mr. Ray brought this amendment, saying the judge had or- 
dered it embodied in the decree; and on my asking the judge if I 
should embody it in the decree, the judge assented by a nod of his 
head from the bench. 

Q. “Will you state who was present in court at the time this 
pasted or supplemental order was directed to be made?” 


(Objection.) 


A. “Mr. Ray, the counsel, was present, and the judge was in his 
seat on the bench. I do not now remember who else was then 
present. 

Q. “ Who pasted this additional order on the foot of this decree ? ” 


(Objection.) 
A. “I must have done it. 


Q. “ Were you in court when this decree was rendered to which 
the initials ‘A. W.’ are appended ?” 


1275 (Objection.) 


A. “I must have been in court at the time, but cannot now say 
that I was present at the moment the initials were appended. 

Q. “Do you recognize the handwriting of this slip which you 
pasted on the decree of 28th June, 1875?” 


(Objection.) 
A. “I think it is the handwriting of Judge Ray.” 


On cross-examination the witness testifies that the copies of the 
decrees in causes 3910 and 3937 arein accordance with the minutes 
of the court. 


It is admitted that Wm. P. Dole, the co-complainant with Chas. 
IX. Hovey in cause No. 3937, Hovey and Dole against McDonald and 
White, was not notified in any way of any change designed to be 
made in the decree in said cause, at special term of 24th of June, 
1875, sustaining demurrer and dismissing bill. 


GEORGE ELLIOTT ET AL., &C. | 717 


Chas. C. Glover was sworn on behalf of George W. Riggs, the re- 
ceiver, and testified that he is a member of the firm of Riggs & Co., 
bankers, and that he was a member of the firm in June, 1875. In 
the latter part of June, 1875, witness saw McDonald and Ray in the 
private office of Mr. Riggs to receive certain bonds held by Riggs, 
as receiver, to be turned over under an order of the court. 

Copies of the decrees in causes 3910 and 3937 being shown wit- 
ness he identifies them as the ones referred to. The bonds mentioned 
were connected with the subject of conversation in Riggs’ room. 
They were registered District of Columbia 3.65’s, except $300 in 
coupon bonds, all amounting to $152,300. It was in the afternoon 
of June 28th, 1875. At the time witness saw the decrees they were 
in the hands of Mr. Riggs, the receiver. The bonds were in the 
possession of Mr. Riggs, on witness’ desk. Shortly after the bonds 
were assigned in blank by George W. Riggs, the receiver, and handed 
to A. R. McDonald. After the bonds were so assigned, McDonald 
desired to sell them. Witness offered to send them to New York 
and sell them, but McDonald wanted to sell them at once, and he 
asked if Riggs & Co. would buy them. After consultation with Mr. 
Riggs and other members of the firm of Riggs & Co., the bonds were 
bought by Riggs & Co., at that time, at 71 cents, witness thinks, 
which was the current price at the time. Mr. Riggs had no further 
interest in the purchase than as a member of the firm of Riggs & 
Co. The bonds were paid for by a check on the Bank of America, 
New York, for one hundred and three thousand seven hundred and 
twenty-six dollars and five cents, and a certificate of deposit of Riggs 
& Co. for four thousand four bundred and six dollars and sixty- 
three cents, the check to A. R. McDonald, and the certificate of de- 
posit to Chas. A. Ray. There was a balance of thirty-two cents due 
the receiver, which, to close the account, was paid by McDonald to 
Riggs. 

The bonds held by Mr. Riggs, as receiver, were purchased by 
Riggs & Co., at prices ranging from 69, 70, 705 to 70,%,, the very best 
rates at which the purchases could be made. itness made the 
purchases himself, personally. The order for the purchase was 
given about Feb’y 20, 1875, and the purchases were made from time 
to time until the order was. filled March 11, 1875; one handred 
thousand dollars of them charged to Riggs, as receiver, Mar. 4, 1875, 

and fifty-two thousand three hundred March 11, 1875. 
1276 The regular commission of one-fourth of one per cent. was 

charged to Mr. Riggs, as receiver, by Riggs & Co., for making 
the purchases; the same as would have been charged any customer 
of the bank. Riggs and Co. received a full quarter of one per cent. 
on the entire purchase, except a lot of $29,950, on which we received 
ys less; these being purchased at 70/;, and in charging them to 
the receiver’s account we charged them at 70}, and one-quarter per 
cent. brokerage. 

Mr. J. D. McPherson was in Mr. Riggs’ office twice on the 28th of 
June, 1875; the last time was after the bonds had been delivered to 
McDonald. He then notified Mr. Riggs that an appeal had been 
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taken. Mr. Riggs told him the bonds had already been given up 
on an order of the court. 

On cross-examination witness states that at the time he purchased 
the bonds of McDonald George W. Riggs, Thos. Hyde, and himself 
were the members of the firm of Riggs & Co. in the banking-house. 
Mr. George W. Riggs is the leading member of the firm and owns 
a controlling interest in it. MeDonald had an account at the bank 
previous to the time when he received the $103,000 check. This 
check was considerably larger than the average drawn by Riggs & 
Co. on the Bank of America. The bonds bought of MeDonald were 
sold in the ordinary course of business. When the conversation 
between McPherson & Riggs took place, as mentioned by the wit- 
ness, he (witness) had already purchased the bonds of McDonald. 

On the first day of August, 1878, solicitors, Durant, for the com- 
plainants, and Cook, for Riggs, the receiver, being present— 


Cuaries A. Ray was called and sworn on the part of the re- 
ceiver, and testified that he is a lawyer by profession, and has been 
engaged in the profession since 1853. He had practiced in Indian- 
apolis, Ind., excepting for some years he was judge of the court of 
common pleas, and subsequently a judge of the supreme court of 
Indiana. His official term expired in 1871, when he resumed 
and continued practice in Indiana until 1874, when he became a 
member of the law firm of Bartley, Ray and Jenner, of this city, in 
which firm he remained about one year, when he opened an office 
for himself, and has continued to so practice here. 

Witness was employed as solicitor for defendants in case of Phelps, 
assignee, vs. McDonald and White, No. 3910, in the spring of 1875, 
and so continued during the vear 1875, and until a later period. 
This employment involved his employment in the case of Hovey 
and Dole vs. McDonald and White, No. 3937 

The witness here gives his opinion of the nature of the two causes 
and the relations they sustain to each other. 

Joncerning the decree of June 28, 1875, the witness states that 
the decree down to the words “ by the court” were written by Mr. 
Wilson, formerly a clerk in witness’ office ; the words “ by the court, 
A. W.” were written by Judge Wylie; the remaining portion of the 
decree on the ruled lines were written by the witness, and the inter- 
lineations and marginal writing was done by Mr. Meigs, the deputy 
clerk. 

In answer to the question, “ Was that decree, including that in 
Mr. Wilson’s handwriting and the attached part in yours, procured 
on the same day in open court, and will you state all the facts con- 

nected with it?” the witness said: — 
1277 “It was. On the 24th day of June, 1875, a decree was ren- 

dered dismissing the bill in No. 3937, and at the same time I 
had presented to Judge Wylie, in open court, as part of the decree, 
an order vacating the appointment of George W. Riggs as receiver. 
The judge drew his pen through that portion of the decree, remark- 
ing that the funds were held in the decree in Phelps, assignee, against 
McDonald and White, and that until the disposition of the demurrer 
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in that cause he would not enter any order in regard to the receiver- 
ship. He stated that lhe would probably dis of the Phelps case 
on the following Monday. What I have related occurred in open 
court.” 


Before the witness deposed to the verbal statement, as above, 
counsel for the complainants objected to his doing so. The witness 
continues: 


“T sent for Mr. McDonald to be present in this city before and on the 
following Monday, June 28, 1875. And being quite confident that 
my demurrer was wel! taken, and would be sustained, 1 caused Mr. 
Wilson to prepare two decrees—one sitnply sustaining the demurrer 
and dismissing the bill, and the other, in addition thereto, discharg- 
ing the receiver, and directing him to pay over the funds to McDon- 
ald and White. These decrees were each prepared in duplicate, so 
that I could use one as a certified copy. On the morning of the 
28th I was present in court, and Judge Wylie delivered two or three 
opinions, and seemed about passing to other matters, when, from 
where I was standing in the court-room, I called his attention to the 
case of Phelps, No. 3910, and reminded him that we were anticipat- 
ing a decision on the demurrer. He answered that he was prepared 
to decide the case, but as the solicitor for the complainant was not 
present he would pass it for an hour or so. He proceeded with 
other business, and after more than an hour had dened I again 
called called his attention to the cause, and he remarked that he had 
announced the time when he would render the decision ; if the so- 
licitor did not choose to attend he would not delay longer, and pro- 
ceeded to read an opinion sustaining the demurrer.” 


(The complainants object to that part of the foregoing testimony 
detailing the statements made by Judge Wylie.) 


The witness, resuming, says, “I could not find the draft of the de- 
cree, Which mv clerk had prepared, containing the order discharging 
the receiver, and ordering the payment of the funds, and I pre- 
sented to the court the decree sustaining the demurrer, and dismiss- 
ing the bill, and asking at the same time for an order discharging 
the receiver, and directing to pay over the fund in that case, 3910, 
and for the same order in 3937, which I had asked for on the 24th of 
June, and the disposition of which had been postponed until the de- 


cision of the Phelps case.” 


(Counsel for complainants object to so much of the foregoing as 
states the “disposition of which had been postponed,” &c.) 


The witness, resuming, says: “The court granted the order in 
each case, and directed me to prepare an entry for the clerk. I drew 
the following entry: ‘And that the receiver appointed in this case, 
and in Hovey & Dole, No. 3937, vs. the same defendants, be di- 
rected to pay the funds into the hands of the defendants herein, or 
to their order, and said receiver be hereby discharged.’ 

“The court directed Mr. Meigs to make the entry : 
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Q. “ Was that portion of the decree which is in your own 
1278 handwriting submitted to Judge Wylie; and, if so, what direc- 
tion did the judge give the clerk in relation to it? 

A. “It was submitted to Judge Wiley, and he directed me to tell 
the clerk to make the entry. My impression is that at the moment 
Mr. Meigs had gathered up the court papers, including the portion 
of the decree already , and had taken them to the c:erk’s office, 
and that when I carried this draft of the order immediately to the 
clerk’s office, the decree, so far as had passed, had, my impression is, 
been already entered, and the minutes of another case commenced. 
I handed Mr. Meigs the draft of the part of the decree in my own 
handwriting,avnd he accompanied me back to the court-rooin, where 
he asked directions from Judge Wylie in regard to the entry, and I 
returned with him to the clerk’s office, and he dictated to Mr. Wil- 
liams, or read to him from the manuscript the entry, which Mr. Wil- 
liams made. After the entry had been made in 3910 Mr. Meigs 
copied the additional to the decree on the side of the page of the 
copy of the decree prepared by Mr. Wilson, and Mr. Meigs then 
changed the draft so as to apply it to case No. 3937, striking out the 
words ‘ Hovey & Dole,’ and inserting in his own handwriting above 
them, ‘P., assignee, vs. McD. and White;’ and striking out ‘ No. 
3937’ and writing above ‘3910. ” 


I have quoted this volume of the testimony of this witness because 
I deem it important in accounting for the unsightly appearance of 
that part of the order of June 28, 1875, that requires the receiver to 
pay over the funds to the defendants, and discharges the receiver. 
These details are important, also, in explaining the apparent irreg- 
ularities in obtaining the order. 

The witness proceeds that the demurrer in cause No. 3910 had 
been, previous to June 28, 1875, argued before Judge Wylie by 
Messrs. Appleby and McPherson for the complainant, and by witness 
for the defendants; and that the case had been submitted to the 
judge for his decision. The impression of the witness is that it was 
so argued before the argument upon the demurrer to the amended 
bill in cause No. 3937. | 

This witness further states that he had never seen Mr. Riggs to 
know him until the interview of the 28th of June, 1875; that he 
had had no previous communication with Mr. Riggs, and that he 
believes Riggs had no other connection with the ease than being 
receiver. he witness gives a lengthy account of the interview at 
the private office of the receiver, in the banking-house, between Mr. 
Riggs, Mr. McPherson, and himself, and of the journey to the city 
hall, and what transpired there, which substantially confirms pre- 
vious testimony on that branch of the facts. 

On the second day of August, 1878, the hearing was resumed, the 
same solicitors being present. 

Mr. Cook, on behalf of the receiver, filed a copy of the decree sus- 
taining the demurrer and dismissing the bill, made June 24, 1875, 
in the cause of Hovey et al. vs. McDonald et al., marked Exhibit 
No. 8. Also copy of decree sustaining demurrer and dismissing bill 
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in cause of Phelps, assignee, vs. McDonald et al., No. 3910, marked 
Exhibit No. 9. “3 
Whereupon Judge Ray resumes his testimony, and states, in addi- 
tion to the testimony already referred to concerning the interview 
of the parties with Judge Wylie in open court, that the judge 
1279 assured Mr. Riggs that the marginal writing by the clerk was 
a part of the decree; that seemed to be the question in which 
Mr. Riggs was particularly interested. 


(The counsel for the complainants objects to so much of Judge 
W ylie’s oral statement as tends to modify the written decree.) 


The witness, resuming, says that Mr. McPherson, being present in 
court, asked Judge Wylie for sixty days in which to file an appeal 
bond. Judge Wylie told him he could have it, but that the order 
granting the time would not operate as a supersedeas. 

I need not, I think, here make more definite or extended reference 
to the testimony taken in pursuance of the reference to me. All of 
the depositions of all of the witnesses presented by the parties are 
hereto appended, and for a more minute revelation of the facts than 
I have thought necessary in this connection reference thereto is 
made. 

On the 12th day of August, 1878, was the last resumption of pro- 
ceedings before me. Mr. Durant appeared for the complainants and 
Mr. Cook for Mr. Riggs, the receiver. | | 

Mr. Cook, on behalf of the receiver, offered in evidence all of the 
papers on file and all of the records in both cases, Nos. 3910 and 
3937, and rested his case. 

Whereupon the complainants rested, and the evidence was de- 
clared closed. 

Mr. Durant has since furnished me with a brief for the complain- 
ants, which I have carefully considered. 

I have at this very considerable length presented, so far as I have 
believed necessary, the character and the antecedents of these causes. 

While the testimony taken by me is chiefly extraneous to the 
issues created by the original pleadings, I feel incumbered by the 
evidence of all the papers and records, in both cases, filed by the 
solicitor for the receiver, and therefore present to the court such a 
digest of the adjudications thus far as will call to mind the notable 
incidents of the litigation. 

I also herewith submit copies of all the recorded motions, orders, 
and decrees in both causes. 

The decree of April 17th, 1878, settles and determines all issues 
raised by the originals pleadings, and confirms the rights of the com- 
»lainants to all the relief prayed for in their original and amended 
bill of complaint. 

That the defendants are indebted to the complainants in the sum 
of $49,297.50 in gold; that the recovery of $197,190 in gold was 
subject to the complainants’ lien to the extent of the defendants’ 
indebtedness to them; that this lien has been erroneously disre- 
garded ; that the defendants have received the whole amount of the 
said recovery, a part of which was in violation of the rights and 
91—1588 
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equities of the complainants, and that the defendants are in con- 
tempt for disobedience of the orders of the court directing to restore 
to the custody of the court the funds received by them from George 
W. Riggs, the receiver, are propositions that are absolutely affirma- 
tively determined by the court. With the case thus definitely pre- 
sented, the conclusion that the complainants have found the court 
inadequate to the duty of securing to them their rights is painfully 
suggested. Their right to recover is judicially declared; the security 
once subordinated by the injunction of the court, and within 
1280 its control, was abundant, and yet the complainants, through 
no discernible fault of the'rs, are unrelieved. 

The hardships and misfortunes that have ever since beset the 
complainants are traceable to the special-term decree of June 28, 
1875, in obedience to which the receiver paid over to the defendants 
the funds that constituted the complainants’ security. This decree 
was by tlhe court in general term, on the 4th of March, 1876, re- 
versed, but the process of the court has been thus far powerless to 
repair the injury inflicted by the alienation of the funds from the 
hands of the receiver and the control of the court. 

The examination of the receiver’s account, under the suggestions 
of the petition of the solicitors for the complainants, involves a dis- 
cussion of the powers and duties of the receiver and the relation he 
sustains to the court. 

Objection is made to the manner of keeping and handling the 
funds by the receiver; that the commutations of the funds alleged 
by the receiver to have been managed by the banking-house of Riggs 
& Co. were in fact made by the receiver himself, and that the cor- 
missions charged were by himself charged to himself, and paid by 
himself to himself out of the funds. 

I do not think the testimony fairly bears that construction. The 
activity of Mr. Glover, representing the banking-house of Riggs & 
Co., in selling the gold and buying the bonds, in my judgment es- 
tablishes an agency and character separate and distinet from the 
receiver. It is not objected that the commissions charged were un- 
reasonably or unjustly large, nor that the various commutations of 
the fund were unnecessarily made, nor that the fund was at any 
time beyond the instant control of the court, nor that any party in 
interest was damnified by the manipulations of the fund by the re- 
ceivers. On the contrary the testimony indicates that the fund was 
wisely and judiciously managed, and that it was continually sub- 
ject to the order of the court. 

I do not, therefore, think this objection to the receiver's report and 
account is tenable. 

The receiver's account is further objected to on the ground that 
from the special term decree of June 24, 1875, sustaining the de- 
fendants’ demurrer and dismissing the amended bill in cause No. 
3937, an appeal had been taken within the delay allowed by the 
rules of the court and before the passing of the decree of the 28th 
of the same month sustaining the demurrer and dismissing the bill 
in cause No. 3910, and directing the receiver to pay over to the de- 
fendants the funds in his hands claimed by the complainants in 
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both causes, and discharging the receiver, and that the appeal so 
taken became immediately operative, and suspended the jurisdic- 
tion of the court in special term of cause No. 3937, and that the 
special term was powerless to make any other or further order affect- 
ing the interest of the parties therein; and for the further reason 
that the complainants had “ no notice of any motion or design to 
disturb, add to, or change in any way the decree of the 24th of June, 
1875.” 

The determination of the court in general term, by its decree of 
March 4, 1876, reversing the special term decrees June 24 and June 
28, 1875, is conclusive of the fact that these decrees were erroneously 

passed, but I do not find in the general term decision an inti- 
1281 mation that the receiver should have defied the decrees of the 
special term from June 28, 1875, till March 4, 1876. 

The authorities, in defining the character of a receiver, seem with 
entire unanimity to ascribe to him no volition, but regard him as the 
instrument by which the court gives effect to certain of its decrees. 
His power is purely ministerial, never judicial. He cannot find re- 
lief from the obligations of a decree of court by an appeal in his own 
behalf, even by filing his bond, but be must implicit’y and promptly 
obey the order of the court: “And in in case of refusal on the part 
of the receiver tocomply with the direction in the order of discharge 
us to the disposition to be made of the property, the court may, if 
necessary, enforce obedience by attachment.” 

High, on Receivers, page 537; also In re Colvin, Md. Ch. Dee., 
vol. 3, page 300. 

In the case of Colvin, the learned chancellor, in defining the fune- 
tions of the receiver, employs the following strong language: “ What 
is to him what the court does with the property, provided he is dis- 
charged from his responsibility as receiver? And that he would be 
so discharged by obeying the order of the court, cannot be ques- 
tioned.” 

It seems clear that the receiver should no more refuse obedience 
to an order of the court that created him on the ground that the 
appeal was effective and that the order ought not to have been 
passed than he should assume judicial power and review the orders 
and decrees of the court upon any other ground. : 

If the appeal from the decree of June 24, 1875, did, as is claimed, 
oust the special term of jurisdiction, or suspend its jurisdiction as to 
cause No. 3937, and if the court did erroneously continue to exer- 
cise its jurisdiction, who is appointed to discover and proclaim the 
error committed by the court? Certainly not the receiver. The 
means for correcting the error are familiar, but the receiver has no 
ageney in it. 2 

The functions of a receiver usually terminate with the termination 
of the litigation in which he was appointed. 

Field vs. Jones, 11 Ga., 413; Ireland vs. Nichols, 40 How. Pr. 85. 

“And where the bill upon which the appointment was made was 
afterwards dismissed upon demurrer, the duties of the receiver cease 
as between the parties to the action. 

Field vs. Jones, supra. 
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“So where the defendant in the action in which the receiver is 
appointed finally obtains judgment therein in his favor, the entry 
would seem to have the effect of terminating the receiver’s functions, 
although the plaintiff in the action perfects his appeal to the appel- 
late court.” 

Ireland vs. Nichols, supra. 7 

“And when the bill is dismissed upon demurrer, it is the plain 
duty of the court to direct the receiver to restore the funds received 
to the person from whom they were taken.” 

Field vs. Jones, supra. 

“Since a receiver is an officer of the court he need not be served 
with a writ of execution of a decretal order of the court, but only 
with a copy of the order, and if he disobeys this he is liable to be 
committed.” 

High on Receivers, sec. 280. | 

“'The receiver is liable to removal at any time, and must strictly 

obey the orders of the court.” 
1282 Barroll’s Md. Ch. Pr., page 325. 

[ cannotagree with the learned solicitor for thecomplainants 
in the opinion that the receiver might safely defer obedience to the 
decree directing him to pay the funds belonging to the cause to the 
defendants. If the receiver may determine the time when it is 
proper to obey the mandate of the court, he is practically out of the 
control of the court. If the decree in this cause bears such interpre- 
tution it is meaningless, for by the terins of his modified order of 
appointment the receiver was already required to pay over the funds 
when and as it should become legally proper for him to do so, of 
which he was to be, as he was, advised by the decree of the court. 
I do not find anywhere in the authorities to which I have referred, 
nor to which I have been referred, nor among the numerous ot!ers 
that I have carefully consulted, any support for the doctrine that 
the receiver can in any case disregard any order of the court whose 
dependency he is, touching or concerning the funds in his hands, 
without placing himself in contempt and subjecting himself to judi- 
cial discipline. He has no judicial opinions, no interest, and no 
accountability beyond the execution of the decrees of the court, duly 
ceitified to him as receiver, for his action. If the judge acts in a 
clear absence of all jurisdiction, that would be a usurpation of au- 
thority that would render him personally liable, but the receiver 
may not prescribe the jurisdiction of the court. He is answerable 
to the court, not the court to him. The question of the jurisdiction 
of the court is discussed and considered as other questions are, in 
the appropriate forum, and its determination is conclusive upon the 
receiver, & the decree expressing such determination is sufficient for 
the protection of the receiver. | 

A verbal notice to the receiver, by whomsoever given, amounts to 
nothing. Ifthe entry of an appeal affects his duty he receives the 
intimation from the court by an order, under the seal of the court, 
either vacating or modifying some previously existing order. He 
must obey existing orders of the court und is not to determine what 
an order ought to be but what it is. 
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As to the want of notice to the complainants of a motion or design 
on the 28th day of June, 1875, to change the decree of the 24th, from 
the views I have already expressed of the relation that the receiver 
sustains to the court, it must follow that I cannot hold the receiver 
accountable for the errors of the court, if errors were committed. If 
the receiver is permitted to don judicial character here, and pass 
upon the sufficiency of the notice to the parties, or any other ques- 
tion affecting the validity of the decree, it would seem that the pop- 
ular doctrine of superiority and inferiority would be reversed, and 
that the court would be reviewed by, and subordinated to, the re- 
ceiver. I do not think the receiver should or could have taken 
official notice of the premises upon which the court passed the de- 
cree, as that was purely a judicial act. 

In justice to the court, however, I will in this connection requote, 
for whatever of value or importance may attach to it, some of the 
testimony touching the question of a notice. This testimony was 
taken subject to the objection of the solicitor for the complainants. 
I will here state that I report herewith all the testimony with the 
objections noted for the consideration of the court; but I have exer- 
cised the right to be controlled in my judgment by what I believe 

to be legal evidence, disregarding all that I consider illegal. 
1283 Barroll’s Md. Ch. Pr., page 332. 


Judge Ray testifies (see page 72 of the testimony) as follows: 

“On the 24th day of June, 1875, a decree was rendered dismissing 
the bill in No. 3937, and at that time I had presented to Judge 
Wylie, in open court, as part of the decree, an order vacating the 
appointment of George W. Riggs as receiver. Judge Wylie drew 
his pen through that portion of the decree, remarking that the fund 
was held under the decree in Phelps, assignee, against McDonald 
and White, and that until the disposition of the demurrer in that 
case he would not enter any order in regard to the receivership. 
He stated that he would probably dispose of the Phelps case on the 
following Monday. What I have related occurred in open court.” 

On page 74 and 75, Judge Ray, continuing, says: 

“On the morning of the 28th I was presentin court. Judge Wylie 
delivered two or three opinions, and seemed to pass to other tnatters, 
when, from where I was standing in the court; I called his attention 
to the case of Phelps, No. 3910, and reminded him that we were an- 
ticipating a decision on the demurrer. He answered that he was 
prepared to decide the case, but, as the solicitor for the complainant 
was not present, he would pass it for an hour or so. He proceeded 
with other business, and after more than half an hour had elapsed 
I again called his attention to the case, and he remarked that, as he 
had announced the time when be would render the decision, if the 
solicitor did not choose to attend he would not delay longer, and 
proceeded to read an opinion.” 

The testimony shows that the demurrer in both causes had, pre- 
vious to the passing of any of the decrees, been argued by the solic- 
itors of the respective parties, and that nothing further in the way 
of argument or suggestions to the court by counsel was contemplated 
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“So where the defendant in the action in which the receiver is 
appointed finally obtains judgment therein in his favor, the entry 
would seem to have the effect of terminating the receiver’s functions, 
although the plaintiff in the action perfects his appeal to the appel- 
late court.” 

Ireland vs. Nichols, supra. 

“And when the bill is dismissed upon demurrer, it is the plain 
duty of the court to direct the receiver to restore the funds received 
to the person from whom they were taken.” 

Field vs. Jones, supra. 

“Since a receiver is an officer of the court he need not be served 
with a writ of execution of a decretal order of the court, but only 
with a copy of the order, and if he disobeys this he is liable to be 
committed.” 

High on Receivers, sec. 280. 

“The receiver is liable to removal at any time, and must strictly 

obey the orders of the court.” 
1282 _ Barroll’s Md. Ch. Pr., page 323. 

[ cannot agree with the learned solicitor for the complainants 
in the opinion that the receiver might safely defer obedience to the 
decree directing him to pay the funds belonging to the cause to the 
defendants. If the receiver may determine the time when it is 
proper to obey the mandate of the court, he is practically out of the 
control of the court. If the decree in this cause bears such interpre- 
tation it is meaningless, for by the terms of his modified order of 
appointment the receiver was already required to pay over the funds 
when and as it should become legally proper for him to do so, of 
which he was to be, as he was, advised by the decree of the court. 
I do not find anywhere in the authorities to which I have referred, 
nor to which I have been referred, nor among the numerous others 
that I have carefully consulted, any support for the doctrine that 
the receiver can in any case disregard any order of the court whose 
dependency he is, touching or concerning the funds in his hands, 
without placing himself in contempt and subjecting himself to judi- 
cial discipline. He has no judicial opinions, no interest, and no 
accountability beyond the execution of the decrees of the court, duly 
ceitified to him as receiver, for his action. If the judge acts in a 
clear absence of all jurisdiction, that would be a usurpation of au- 
thority that would render him personally liable, but the receiver 
may not prescribe the jurisdiction of the court. He is answerable 
to the court, not the court to him. The question of the jurisdiction 
of the court is discussed and considered as other questions are, in 
the appropriate forum, and its determination is conclusive upon the 
receiver, & the decree expressing such determination is sufficient for 
the protection of the receiver. | 

A verbal notice to the receiver, by whomsoever given, amounts to 
nothing. Ifthe entry of an appeal affects his duty he receives the 
intimation from the court by an order, under the seal of the court, 
either vacating or modifying some previously existing order. He 
must obey existing orders of the court and is not to determine what 
an order ought to be but what it is. 
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As to the want of notice to the complainants of a motion or design 
on the 28th day of June, 1875, to change the decree of the 24th, from 
the views I have already expressed of the relation that the receiver 
sustains to the court, it must follow that I cannot hold the receiver 
accountable for the errors of the court, if errors were committed. If 
the receiver is permitted to don judicial character here, and pass 
upon the sufficiency of the notice to the parties, or any other ques- 
tion affecting the validity of the decree, it would seem that the pop- 
ular doctrine of superiority and inferiority would be reversed, and 
that the court would be reviewed by, and subordinated to, the re- 
ceiver. I do not think the receiver should or could have taken 
official notice of the premises upon which the court passed the de- 
cree, as that was purely a judicial act. 

In justice to the court, however, I will in this connection requote, 
for whatever of value or importance may attach to it, some of the 
testimony touching the question of a notice. This testimony was 
taken subject to the objection of the solicitor for the complainants. 
I will here state that I report herewith all the testimony with the 
objections noted for the consideration of the court; but I have exer- 
cised the right to be controlled in my judgment by what I believe 

to be legal evidence, disregarding all that 1 consider illegal. 
1283 Barroll’s Md. Ch. Pr., page 332. 


Judge Ray testifies (see page 72 of the testimony) as follows: 

“On the 24th day of June, 1875, a decree was rendered dismissing 
the bill in No. 3937, and at that time I had presented to Judge 
Wylie, in open court, as part of the decree, an order vacating the 
appointment of George W. Riggs as receiver. Judge Wylie drew 
his pen through that portion of the decree, remarking that the fund 
was held under the decree in Phelps, assignee, against McDonald 
and White, and that until the disposition of the demurrer in that 
case he would not enter any order in regard to the receivership. 
He stated that he would probably dispose of the Phelps case on the 
following Monday. What I have related occurred in open court.” 

On page 74 and 75, Judge Ray, continuing, says: 

“On the morning of the 28th I was presentin court. Judge Wylie 
delivered two or three opinions, and seemed to pass to other tnatters, 
when, from where I was standing in the court; I called his attention 
to the case of Phelps, No. 3910, and reminded him that we were an- 
ticipating a decision on the demurrer. He answered that he was 
prepared to decide the case, but, as the solicitor for the complainant 
was not present, he would pass it for an hour or so. He proceeded 
with other business, and after more than half an hour had elapsed 
I again called his attention to the case, and he remarked that, as he 
had announced the time when he would render the decision, if the 
solicitor did not choose to attend he would not delay longer, and 
proceeded to read an opinion.” 

The testimony shows that the demurrer in both causes had, pre- 
vious to the passing of any of the decrees, been argued by the solic- 
itors of the respective parties, and that nothing further in the way 
of argument or suggestions to the court by counsel was contemplated 
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by counsel, or expected by the court, and it would seem that nothing 
remained to be done in this behalf except the announcement of the 
decision of the court upon the demurrer, which might be done at 
any time. But whether the decrees were regularly or irregularly 
passed, | regard them as acts of the court, and think that the re- 
ceiver is in no sense responsible for them. 

The decree itself served on the receiver appears to me to have been 
a sufficient warrant for his obedience to its definite directions. It 
is immaterial what corroborative or extrajudicial instructions he 
may in his prudence and caution have sought and received from 
the judge orally. While such instructions could not give force and 
validity to a decree in itself imperfect and imperative, yet they can- 
not be held to detract from the force and character of a decree that 
upholds and explains itself. 

An apparent irregularity in the receiver's account exists in the 
following entry on the debit side: 

“On the 28th of June, 1875, under decree of the court, and orders 
in open court, the whole amount of the securities were delivered to 
A. R. McDonald, per self and as attorney for William White. 

“The bonds were sold at 71, and cash paid in full $107,012.87.” 

If the account had concluded with the statement that the receiver 
had delivered the securities to the defendants, as the decree directed 
him to do, it would have shown a satisfactory discharge of his duty ; 

but that it states the fact that thereafter “ the bonds were sold 
1284 at 71,and cash paid in full,” is not inconsistent with the pre- 

ceding statements that show his obedience to the require- 
ments of the decree. 

The account of the receiver and the testimony of the witnesses 
indicate that the decree was obeyed in letter and in spirit, and that 
the account shows the ultimate disposition of the bonds by the de- 
fendants, after they had been delivered to them by the receiver, in 
my opinion, constitutes no valid objection to it. 

The receipt given by the defendants to the receiver perpetuates 
the innocent surplusage referred to in the statement of the account. 
The statement of this transaction in the receiver's communication 
to the court, the sworn evidence of the receiver, of Mr. Glover, and 
Judge Ray, all elucidate the facts in their naturally oecurring order. 

With the opinious.that I entertain, and have expressed, of the 
character of a receiver, and the relation that he sustains to the court: 
that he is the hand of the court, subject to the intelligent guidance 
and control of the head—the judge; that he is “ but the creature 
of the court and has no powers except such as are conferred upon 
him by the order of his appointment and the course and practice of 
the court,” which “course and practice” isalways to be directed 
and determined by the court; that he should never falter or hesitate 
in the execution of the decrees of the court addressed to him con- 
cerning the funds in his bands; that he is in no respect answerable 
for the conduct of the court, but that strict and prompt obedience to 
orders comprehends the full compass of his duty, as well as his 
power; that he has no election as to the time when his duties should 
be performed, more than he has concerning the manner of their per- 
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formance. With these opinions, strengthened by a diligent exam- 
ination of the most popular available authorities, little more re- 
mains for me to do than to make an application of this definition of 
the official character of the receiver to the acts of the receiver in 
this case. 

To hold that the receiver may in any case exercise judicial voli- 
tion to any degree, however small, would be an assault upon the 
judicial system, tending to the destruction of one of the most valu- 
able and important remedies known to civil jurisprudence. 

It appears to me that the receiver in this case has done nothing 
more nor less than to give effect to the clearly expressed mandate of 
the court. Whatever of hardship or injustice may have resulted 
from the prompt performance of an evident duty by the receiver is 
the philosophical effect of a judicial cause that the receiver could 
neither create nor resist. 

Therefore, in consideration of the premises, I am impelled to re- 
port that the objections and oppositions to the receiver’s account, 
contained in the petition of solicitors Durant and Hornor, on behalf 
of the complainants, are not sustained by the law and the facts in 
the case. 

And I further report that so much of the decree of the court in 
special term, of the 28’ of June, 1875, as directs the receiver to pay 
the funds in his hands to the defendants in equity, causes No. 3910 
and 3937, has been faithfully obeyed by the receiver, and that George 
W. Riggs, the said receiver, is entitled to and ought to be allowed, 
all of the credits by him claimed in his account and report filed in 

court on the 17th day of June, 1878. 
1285 I therefore adopt the receiver’s said account and report as 
stated by himself and hereinbefore recited. 


Respectfuily submitted. 
THOMAS HOOD, Auditor. 


To the supreme court of the District of Columbia in general terms. 
Oct. 3, 1878. 


Petition of complainants showing cause of exception & opposition to ac- 
count of receiver.—Filed July 1, 1878. 


Supreme court of the District of Columbia, general term. 


Hovey AND DoLe t 
v8. No. 5937. In equity. 


McDoxALp AND WHITE. 


To the honorable the judges of the supreme court of the District of 
Columbia, sitting in general term: 


The petition of Charles E. Hovey and of William P. Dole, the 
above-named complainants, respectfully represent that the account 
filed by the receiver, George W. Riggs, and the report or statement 
accompanying the same, dated Juve 15th, 1878, are both defective 
and illegal, and ought not to be approved by the court, but that the 
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rected to invest the money so placed in his hands in bonds of the 
United States, on in 3,53; bonds of the District of Columbia, guar- 
antied by the United States, as he may deem best for the interest 
of the parties concerned ; and that a copy of this decree be filed in 
the last mentioned cause. 
By the court. 

A. W. 


FeBruaAry 16, 1875. 


We consent to the foregoing decree. 
J. D. McPHERSON, 
For Thomas J. Phelps, assignee. 
ROBERT CHRISTY, 
For A. R. McDonald and William White, defendants. 
H. H. BLACKBURN, 
Att’y for Chas. E. Hovey & Wm. P. Dole. 


Filed as of February 16, 1875. 


And your petitioners further represent that if ever the receiver did 
pay to the said A. R. McDonald or to his order, which is denied, the 
sum of $108,132.68, as alleged by him, that the same was paid by 
him in his own wrong and he is still liable to account to these peti- 
tioners and to all other parties interested in the funds which came 
into his hands as receiver; that no such order as the receiver al- 
leges, of 28 June, 1875, to pay over said funds, was ever validly or 
legally given to him; that at that time this cause of Hovey and. 
Dole vs. McDonald and White, No. 3937, had been finally decided 
by a decree dismissing the bill on the twenty-fourth day of June, 
1875, which decree had on the same day been appealed from to the 
general term, and that within the delay required by the rules of 
court these petitioners had given boud and superseded the said decree 
of twenty-fourth June, 1875, under the provisions of the rules of 
court then existing, which read as follows : 


APPEAL TO GENERAL TERM. 


93. Upon an appeal to the general term the court shall review the 
order, Judgment, or decree appealed from and affirm, reverse, or 
modify the same, as shall be just. No such appeal shall operate as 

a stay of execution where the judgement is for a specific sum 
1288 of money, unless the appel’ant, with one surety or more, to 

be approved by the court or one of the justices, within 20 days 
after the judgment or decree, execute and file in the cause an under- 
taking in the following form substantially : 


In the supreme court of the District of Columbia, the day of , 
18 


A. B., PLAINTIFF, 
VS. Atlaw. No. . 
C. D., DEFENDANT. 


The defendant [plaintiff] having appealed to the general term 
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from the judgment puma pronounced against him by the circuit 
court [in the special term] on the day of ,18 , and ; 
his surety, for themselves and each of them, their, and each of their, 
heirs, executors, and administrators, appearing and submitting to 
the jurisdiction of thé said general term, hereby undertake to abide 
by, perform, and pay its judgment [decree], which they agree may 
be pronounced against all of them. 3 

In all other cases of appeal tu the general term, except in cases in 
which the United States is appellant, any justice of the court may 
determine by order, to be entered upon the minutes of the court, 
the amount and character of the security to be given, which in all 
cases shall at least be sufficient to cover the costs of the appeal. 

1873, Jan. 30. Ordered, that rule 93 be amended by inserting after - 
the first paragraph the following paragraph: 

“No order, judgment, or decree of any of the courts held by a 
single justice of this court shall be reviewed in the general term un- 
less the appeal be prayed for and prosecuted within twenty days 
ufter the order, judgment, or decree complained of shall have been 
made or pronounced.” 7 

That petitioners gave bond within twenty days, and so the execu- 
tion of the decree suspended by the appeal entered on the 24th June, 
1875, was confirmed; and in the same Way, and within twenty days 
after the second decree in their case, entered on the 28th June, 1875, 
they also appealed to the general term and gave bond, but they 
aver that the second decree in their case was null and void, as the 
case was then pending on appeal to the general term from the first 
decree, viz, that of the twenty-fourth day of June, 1875. 

They further represent that in the case of Phelps, assignee, vs. Mc- 
Donald and White, No. 3910, on the same twenty-eighth of June, 
when the decree therein was entered, the complainants therein ap- 
plied for an appeal, which was granted, and the court fixed the 
amount of the bond at two hundred thousand dollars, which covered 
the whole fund in the hands of the receiver in both cases, which 
bond was given within twenty days from the decree, and confirmed 
the supersedeas from the date of the application for and entry of an 
appeal, and the said receiver Riggs was repeatedly warned and cau- 
tioned before he parted with the funds not to pay the funds to de- 
fendants, and if he has done so has acted illegally, paid in his own 
wrong, and is still liable for the same. 

Wherefore petitioners pray that they may be allowed to file this 

petition by way of exceptions and oppositions to the account 
1289 and report of the receiver, and that an order may be passed 

directing the said account with this petition to be referred to 
the auditor of the court, and that the auditor may be directed to 
hear evidence and make to the court his report upon the account 
and exceptions and oppositions: And they pray for all general re- 
lief. 


DURANT anp HORNOR, 
For Petitioners. 


Let the above petition be filed and let the same, together with the 
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account of the receiver, be referred to the auditor for examination 
and report. 
By the court. 
A. WYLIE. 
Hovey AND DOLE 
vs. No. 3937. In equity. 
McDonaLp AND WHITE. 


On reference to the auditor to state the account of Geo. W. Riggs, 
receiver herein. 


Hearing July 5th, 1878, 10 o’clock a.m. Present, Thos. J. Durant, 
counsel for complainants, and W. A. Cook, for W.S8. Cox, counsel 
for receiver, Geo..W. Riggs. 


Joun D. McPHerson, a witness called on behalf of complainants, 
sworn : 

I am a practising att’y in the District of Columbia, and have been 
a member of the bar of this court for more than thirty years, and in 
active practice for fifteen years last past. I believe I am reasonably 
well acquainted with the forms of proceeding and rules of practice 
in this court. , 

Q. Did you, as counsel for Thos. J. Phelps, assignee, file a bill in 
equity, cause 3910, in this court against McDonald and White ? 


(Objected to, because whatever witness done, if anything, as im- 
plied by the question, is a matter of record, and on the further 
ground it is irrelevant.) 


A. I did. 
Q. Did you subsequently file a bill in equity in this court on be- 
half of Hovey and Dole, No. 3937, against same parties ? 


(Same objection as to former question.) 


A. I did file the bill against McDonald. I do not remember at 
this moment whether White was then made a party def’t. 
Q. How long did your connection with that cause last? 


(Same objection as to former question.) 


A. Iv the last-mentioned cause 1 done nothing more than file the 
bill. My connection with the case ceased before anything further 
was done in it. 

Q. When and how did you first become aware that a decree had 
been entered in the case of Phelps, assignee, against McDonald and 
White, No. 3910” 

(Objected to as irrelevant and incompetent.) 


A. On the day when that decree was rendered I went into 
1290 the court-room, and was then and there informed by the judge 
holding the court that he had dismissed the bill. 
Q. What action did you then take on that information ? 


(Same objection.) 
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A. Timmediately went to the clerk’s office and entered an ap- 
peal in the order book. I went thence immediately to Mr. Riggs, 
and informed him that I had taken an appeal from said decree. 

Q. Where did this interview with Mr. Riggs take place ? 

A. The interview referred to with Mr. Riggs took place at his 
bank in this city. 

Q. What further took place on your giving Mr. Riggs that infor- 
mation ? 

A. As I was leaving the bank Mr. McDonald and Judge Ray, his 
counsel, entered the bank. I turned back with them and followed 
them into Mr. Riggs’ room, where the effect of the decree and the 
appeal therefrom became a subject of conversation between us, in 
the presence of Mr. Riggs. Mr. Riggs said he would go down to the 
court-room and see the judge before doing anything. I was con- 
tending that the appeal was a supersedeas, and Judge Ray insisted 
it was not. Mr. McDonald had a carriage at the door, into which 
we, Mr. Riggs, McDonald, Ray, and myself, got and rode down to 
the city hall. We went up into the court-room ; found Judge Wylie 
hearing a case; as soon as there was a pause in the proceedings Mr. 
Riggs spoke to the judge, stated the cause to him—I do not remem- 
ber the words he used—and asked what he should do. I think the 
judge replied to him immediately that he should pay over the 
money. I spoke almost at the same instant, and informed the judge 
that we had appealed from the decree and desired to give bond, 
and asked him to fix the amount. He said two hundred thousand 
(200,000) dollars. I said,“ We will giveit.”. Mr. Riggs again asked 
the judge what he should do, and the judge again told him to pay 
the money over. 

Q. Did you have any further communication with Mr. Riggs on 
that subject, and, if ves, when and where ? 3 

A. After the interview with the court just stated I left the court- 

room, and, after thinking the matter over for some time, I started to 
go to Mr. Riggs’ bank again; coming near Mr. Appleby’s office, I 
went in there, told him the circumstances, and asked him if he 
could suggest anything that would prevent the money being paid 
over. He suggested nothing, and I then went to Mr. Riggs’ bank. 
When I arrived there [ found Mr. MeDonald and Mr. Ray in Mr. 
tiggs’ office. I told Mr. Riggs that is my judgment after the ap- 
peal was taken Judge Wylie had no further authority to authorize 
him to pay over the money. Considerable discussion followed be- 
tween myself and Judge Ray as to the effect of an appeal before 
the bond was filed. Mr. Riggs said there was the order of the Court, 
and I had heard what Judge Wylie had said, and that in fact he 
had already transferred the bonds, of which I saw a nutnber lying 
upon the table. This, I believe, is substantially all that passed. 

Q. Did you file the bond in the appeal for the amount Judge 
Wylie required.in the sum of two hundred thousand dollars? 

A. I did, within twenty days from the date of the decree; this is 
my recollection, but refer to the record for dates. ) 

Q. About what hour in the day was it you came into court when 


Judge Wylie informed you he had dismissed your bill? 
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1291 A. I have no means of fixing the hour, but think it was 
between 11 and 12 o’clock, and close up to 12 o’clock m. 


Mr. Cook objects to all the foregoing questions and answers for 


the reasons hereinbefore stated to particular questions. 
JNO. D. McPHERSON. 


Subscribed and sworn to before me this July 5th, 1878. 
THOMAS HOOD, Auditor. 


Mr. Durant files in evidence a certified copy of two rules, Nos. 91 
& 116, marked Exhibit Letter A. 
Further hearing adjourned to July 16th, 1878, 11 o’clock a. m. 
THOMAS HOOD, Auditor. 


Turspay, July 16th, 1878.—11 o’clock a. m. 


Present, Thos. J. Durant, sol’r for compl’t; William A. Cook, 
sol’r for def ’t Riggs. 


GeorGce W. RiaGs, sworn: 


Q. 1. In the ac. which you filed as receiver herein, I find the see- 
ond item on the credit side to be premium on $43,665.25 coin at 145, 
less brokerage, } per cent., $6,222.30; does that mean that the coin 
was sold by you at 145 per cent. premium? 


(Objected to generally and especially on the ground of irrelevaney.) 


A. It was sold for me in the city of New York—not by me. 
@. 2. What sort of coin was it? 


(Same objection.) 


A. I did not see the coin; it was a part of the proceeds of a Treas- 
ury draft on the ass’t treasurer at New York. 

Q. 3. The third item of your account is a credit premium on 
$50,000, coin, at 145 per cent., less brokerage, } per cent., $7,125; 
does that mean you sold 50,000 dollars at 145 per cent. premium. 


(Same objection.) 

A. It isa part of the same sale. The custom of the stock ex- 
change is to sell regular and for cash; the first item was a cash 
sale; the second, regular, which means deliverable & payable the 
day after the sale; a sale for cash is deliverable on the day of the 
sale and is an exceptional sale—the usual being a regular sale; this 
aecounts for the final credit being on the 24th, and the second on 
the 25th February. 

Q. 4. The first item on the credit side of your account by cash 
received of H. B. M.’s agent, in coin, $93,665.25, and I ask you did 
you receive that amount from Her Britannic Majesty’s agent in 
coin? 

(Same objection.) 


A. The credit of 15th Feb’y, 1875, was received in the form of an 
order on the Treasury of the United States for coin—I am not sure 
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as to the amount; but I received that sum on his order, in a check 
on the sub-treasurer, at the city of New York, payable in coin. 
Q. 5. How was that check drawn ? 


(Same objection, and the additional objection that the check itself 
is the best evidence.) | 


A. I do not remember, nor do I remember by whom it was 
1292 drawn, nor to whose order payable. It is possible it was 
drawn payable to the order of Riggs & Co. I deposited it 
with Riggs & Co., to my credit, as receiver. I have not the check 
or draft in my possession. 
Q. 6. To whom did you send the draft in New York for collec- 
tion ? 
(Same objection.) 


A. The draft was not sent by me, but was sent by Riggs & Co., of 
this city, to Riggs & Co., New York. 

Q. 7. From whom did you purchase the one hundred thousand 
dollars three-sixty-five District of Columbia bonds mentioned on 
the debit side of your account ? 


(Same objection.) 


A. I did not purchase them myself; they were bought by Riggs 
& Co. on my account as receiver, and purchased in smaller sums, 
and from ten to twenty different persons, whose names I cannot give, 
as no record is kept of them. 

(). 8. The same question is asked as to the purchase of fifty-two 
thousand three hundred dollars of the three-sixty-five District of 
Columbia bonds which appear on the debit side of your account. 


(Same objection.) 


A. Witness makes the same answer as to former question. 

Q. Were any of the bonds mentioned on the debit side of your 
account heid and owned by Riggs & Co.? 

(Same objection.) 

A. I do not know; they were bought under my order given pre- 


vious to the date of the charge. I was not then in the city. 
Q. 9. Have you any means of learning whether that was so or 


not? 

(Same objection.) 

A. I do not know that I ; they were coupon bonds, like bank- 
notes, bought and sold over the counter every day. 

Q. 10. Is there not some one of your firm who would know this 
fact if it were a fact ? 

(Same objection.) 


A. I do not know. 
Q. 11. How long did you hold those ccupon bonds as receiver? 


(Same objection.) 
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A. From the date they were charged and delivered to me, on the 
4th and 11th of March until April, 1875; when I registered them, 
I think, in my name as receiver. I did thisassoon as I could have 
them registered under the then regulations of the Treasury Depart- 
ment to the extent of one hundred and fifty-two thousand dollars, 
three hundred dollars being kept in coupon bonds. 

Q. 12. How soon after you made application at the Treasury for 
registered bonds did you receive them ? 


(Same objection.) 


A. I do not remember; a few days, I think; I can find out at the 
Treasury. 

Q. 13. It is stated in your account that on the 28th June, 1875, 
the bonds were sold at seventy-one cents and cash paid in full. 
State to whom the bonds were sold at that date. 


(Same objection.) 


A. No such thing occurs in my account. In my letter to 
1293 the court, accompanying my account, I state the bonds were 
sold, but not by me. McDonald sold them. 
Q. 14. Were they sold in your presence? 


(Same objection.) 


A. They were. 
Q. 15. To whom were they sold ? 


(Same objection.) 


A. To Riggs and Co., to Mr. Glover, one of the members of the 
firm. 

Q. 16. (Copy of the receipt appended to the receiver’s account, 
signed by A. R. McDonald & Chas. A. Ray, being read to witness), 
he is asked whether the sum of one hundred and eight thousand 
one hundred and thirty-two 5 dollars therein mentioned was paid 
in cash or otherwise. 


(Same objection.) 


A. I will explain the whole transaction. I assigned the bonds, as 
is usual, in blank and handed them to Mr. MeDonald and his 
counsel, Mr. Ray. Mr. MeDonald said he wanted to sell them. I 
think I said to him he could sell them as well in New York. Mr. 
McDonald replied, I want to sell them now, or words of that import, 
and asked if he could sell them to Riggs & Co. Mr. Glover, who 
was present, offered to take the bonds, I think at 71 per cent. Mr. 
McDonald replied he was willing to take that price, and stated he 
would want a check on New York for a part of the money, and a 
part in cash here. Mr. Glover took the bonds, gave Mr. McDonald 
a check on New York for part of the money, and the balance in cash, 
less 32 cents which was paid to me to balance my account. for 
the money, instead of the bonds, was drawn up, I think, by Mr. Ray 


and handed to me. 
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Q. 17. The amount then mentioned in the receipt I have read to 
you was not in money, but in a check on New York ? 


(Same objection.) 


A. I have just stated it was part in a check and part in money. 
Q. 18. Who were the drawers of that check ? 


(Same objection.) 


A. Riggs & Co. 
Q. 19. On whom was the check drawn in New York? 


(Same objection.) 


A. On the Bank of Americg, New York. 
Q. 20. Have you that check in your possession ? 


(Same objection.) 


A. It is at my office. (Witness now produces an exact copy of 
said check with the endorsements thereon, which is filed and marked 
Exhibit G. W. R., No. 1.) 

Q. 21. On the 28th day of June, 1875, who handed you a decree 
of the court directing you as receiver to pay the money to McDonald 
and White, as stated in your letter to the court? 


(Same objection.) 


A. My impression is two papers were handed me by Judge Ray. 
Perhaps I err’d in calling them a decree of the court. Mr. MeDonald 
accompanied Judge Ray at the time; I am not quite sure which it 
was that handed me the two papers; these are copies of the papers 
handed me as stated; the originals are at my office, copies of s’d 
originals now filed, marked Exhibits G. W. R., Nos. 2 & 3. 
1294 Q. 22. I now ask you, will you produce the originals bere? 


(Objected to.) 


A. I will produce for examination and comparison the originals, 
but I wish to retain them in my own possession. 


Further hearing adjourned to Tuesday, July 23, 1878, 10 o’clock 


a. m. 
THOMAS HOOD, 
Auditor. 


Jury 23, 1878—10 o’clock a. m. 
Present: Mr. Durant, for complainants; W. A. Cook, solicitor for 
receiver, Riggs. | 


Mr. Riaas, in explanation of that part of his answer to a question 
wherein he states, “J do not remember—a few days, I think; I can 
find out at the Treasury.” (See ans. to question No. 12.) 


On or about the 17th of April, 1875, the commissioners of the 
sinking fund we were informed were ready to issue registered 
bonds in lieu of the coupon 3.65 bonds, and I at once prepared to 
send for registration the coupon bonds held by me as receiver, 
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as a detailed list of the bonds, their numbers and amount of each 
bond had to be furnished the commissioners, and Riggs & Co. hada 
large amount to register for other people. I was only able to prepare 
the first lot purchased, one hundred thousand dollars. On the next 
business day, Monday, the 19th day of April, 1875, I sent to the com- 
missioners fifty-two thousand coupon bonds. On or after the 
17th May, 1875, I received one hundred thousand of registered 
bonds for the first lot surrendered ; on the 24th June, 1875, fifty-two 
thousand dollars registered bonds were sent to me for the second 
lot surrendered. Original letters from the commissioners of the 
sinking fund here filed, the first received on or after May 17th, 1875, 
the second dated June 24th, 1875, and marked exhibits G. W. R. 
Nos. 4 & 5. 


Q. 23. Do you produce these two papers asthe papers handed you 
on the 28’ June, previously spoken of in your deposition ? 


(Objected to.) 


A. I do. | 

Q. 24. Are.the copies of these papers already filed as such, and 
marked Exhibits Nos. 2 & 3, true copies of these originals both in 
form and substance ? 


(Objected to.) 


A. I think they are, but I wish the auditor to compare them. 
Q. 25. Are they now in the same shape in which they were when 
first presented to you ? 


(Objected to.) 


A. I think they are; they have been in my possession ever since, 
except once, when borrowed by the clerk of the court for use, as he 
informed me, in some case. 

Q. 26. Calling your attention to the “caret mark,” whic!: is in 
each of those papers, referring tothe languages that is written verti- 
cally on the margins of both of those papers, you are asked whether 
those references and language on the margins were on the papers 
when first presented to you? 

(Objected to.) 

1295 A. To the best of my recollection they were. I delivered 
the bonds upon that part of the order; I mean that part 
written vertically upon the margin; that is the part I understood. 

Q. 27. Was there a demand made upon you by McDonald or Ray, 
or both of them together, for the bonds before the two decrees spoken 
of were presented to you? 


(Objected to.) 


A. No; there was never any demand that I remember. 
Q. 28. Did you hand over the bonds as soon as those decrees were 
presented to you? 


(Objected to.) 
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A. No; I went to the court for further instructions. 
Q. 29. What induced you to go to the court for further instruc- 
tions ? 


(Objected to.) 


A. Some conversation between Mr. Ray and Mr. McPherson. 
Q. 30. What was the purport of it? | 


(Objected to.) 


A. It was, as I understood, as to whether the case was appealable 
or not. 
Q. 31. Was that all, as to whether the case was appealable or not? 


(Objected to.) 


A. Yes; it was not addressed to me, it was a conversation between 
those two. 

Q. 32. When you came to the court as you have stated, did you 
receive any additional instructions from the court besides what is 
contained in those decrees ? 


(Objected to.) 


A. The presiding judge directed me to obey the order and sur- 
render the securities. 
Q. 33. Did he so direct you verbally or in writing? 


(Objected to.) 


A. Verbally, from his seat. 
(). 34. Was this direction given in answer to a question by you? 


(Objected to.) 

A. It was in answer to a question by me, whether, under those 
decrees, I should give up the bonds. 

Q. 35. You have stated that the house of Riggs & Co., here, paid 
the proceeds of the bonds to McDonald partly by a draft on New York 
and partly in cash; in what shape was that cash payment made; 
was it in currency or was it in a check ? 


(Objected to.) 
A. In currencv. The amount being Mr. Ray’s fee and some costs, 


the money was paid to Mr. Ray in my presence. — 
Q. 36. You were a partner in both houses, Riggs & Co., in this 


city and New York, were you not? 
(Objected to.) 


A. I was. 

Q. 37. By which of the members of the firm of Riggs and Co. here 
was the draft on the Bank of America, New York, signed, given to 
McDonald—part payment of the proceeds of the bonds? 


(Objected to.) 


1296 <A. By Charles C. Glover. 
Q. 38. Was there any reason why the draft should be given 
on the Bank of America rather than on Riggs & Co., New York? 
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(Objected to.) 


A. All our drafts for currency are drawn on the Bank of America, 
New York, where our money is kept. 

Q. 39. Have you received any indemnity or guarantee from McDon- 
ald or any one else in this matter? 


(Objected to.) 


A. None whatever, of any kind or in any form. 

Q. 40. If you should, by a decree of the court, be required to re- 
store this money, or the value of these bonds which you delivered 
to McDonald, would the loss fall on you exclusively or would you 
have recourse on any one for indemnity ? 


(Objected to.) 


$i ; . . 
A.*It would fall upon me personally and exclusively, without re- 
course upon any one or anything. 


GEO. W. RIGGS. 


Subscribed & sworn to before me this July 23rd, 1878. 
THOMAS HOOD, 
Auditor. 


Further hearing adjourned to July 24, 1878, 10 o’clock a. m. 


THOMAS HOOD, 


Auditor. 


JuLy 24TH, 1878—10 o’clock a. m. 
Present: Mr. Durant, for complainants; Mr. Cook, for Mr. Rigas, 
receiver. Hearing resumed. | 


| 
Joun SELDEN sworn on behalf of complainants: | 


Q. 1. What is your profession ? | 

A. Iam a lawyer. o 

Q. 2. How long have you practice’ your profession in this Dis- 
trict ? | 

A. I think I was admitted to the bar in 1869. 

Q.3. Were you professionally connected at one time with this 
case ? | 

A. I was. | 

Q. 4. At what time, or at what point in the progress of the case, 
did your connection commence ? | 


(Objected to as incompetent and irrelevant.) 


A. My recollection is that after the demurrer had been sustained 
to the original bill filed in this cause, and the bill ordered to be dis- 
missed, | was,employed by General Hovey to obtain such modifica- 
tion of that order as would enable the complainants to file an amended 
bill. My first connection with the case arose in endeavoring to ac- 
complish this result. One of the grounds assigned for my employ- 


ment was the absence from this city of Mr. McPherson, by whom 


the original bill had been drawn. 
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Q. 5. Up to what time did your connection with the case con- 
tinue? 


(Objected to.) 


A. I think until a short time after the decrees dismissing 
1297 the amended bill and directing payment of this money by 
the receiver to the defendants. 
Q. 6. What notice, if any, did you receive of the second decree ;: 
that is, the decree of 28th June, 1875, which ordered the payment 
of the money by the receiver ? 


(Objected to.) 


A. My recollection is that the first notice I had of that decree was 
after sundown of the day on which the decree was rendered. 
Q. 7. In what shape or manner did that information come to you ? 


(Objected to.) 


A. My recollection is, that this information was communicated 
to me at my house by one or more gentlemen who were interested 
for themselves or others in retaining the funds in the hands of the 
receiver. 

Q. 8. After the rendition of the first decree of 24th June, 1875, and 
prior to that of the second decree, what (advertisement or intima- 
tion, if any, had you received that a second decree would be ren- 
dered in the case at the special term ? 


(Objected to.) 


A. None,I think, whatever. 
Q. 9. Were you at that time familiar with the course of the court 
in regard to its practice and mode of proceeding? 


(Objected to.) 


A. As far as any practice or mode of proceeding had been estab- 
lished by the court, I do not think I was ignorant of it. 

Q.10. Was it, or not, the practice of the court to change a decree 
once rendered in a cause without notifying the parties? 


(Objected to.) 


A. I think the practice of the court, as generally understood and 
acted upon, required such notice to be given. 


JOHN SELDEN. 


Subscribed and sworn to before me this July 24, 1878. 
THOMAS HOOD, Auditor. 


CHaARLEs E. Hovey, one of the complainants, sworn. 


Q. 1. What is your profession ? 

‘. Lam a lawyer. 

(). 2. Are you one of the complainants in this cause ? 

A. lam. 

Q. 3. Up to what time did the connection with this cause of Mr. 
McPherson, who drew the original bill, continue ? 
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(Objected to on the ground of incompetency and immateriality.) 


A. I do not know the exact date, but it was prior to the employ- 
ment of Mr. Blackburn in the case, and prior to the argument on 
the demurrer to the original bill, Mr. Blackburn having been em- 
ployed to make that argument in place of Mr. McPherson. 

Q. 4. What notice or information, if any, did you receive of a sec- 
ond decree being about to be rendered at special term after the de- 
cree of 24th June, 1875, sustaining the demurrer and dismissing 


amended bill? 
(Objected to same as to former question.) 


1298 A. I received no notice whatever, and had no knowledge 
that such a decree had been rendered until late in the after- 
noon between five and six o’clock, I think, of the day on which said 


decree was rendered. 
Q. 5. In what shape or manner did you get that information ? 


(Objection same as to last question.) 


A. I cannot now tell in what shape or manner the information 
first came to me, but immediately on its receipt I went to Mr. Mc- 
Pherson’s then residence, on Penn. ave., towards Georgetown (I do 
not remember what street), reaching there late in the evening. I 
had a long conference with Mr. McPherson on the subject. 


CHAS. E. HOVEY. 


Subscribed and sworn before me this July 24, 1878. 
THOMAS HOOD, Auditor. 


H. H. BiacksBurN sworn on behalf of complainants: 


Q. 1. What is your profession ? 

A. Attorney-at-law. 

Q. 2. Were you professionally connected with this cause at any 
time? 
A. I was; from the institution of the suits until about one year 
ago, when my business called me away. 

Q. 3. Were you in court when the first decree sustaining the de- 
murrer dismissing the amended bill was rendered ? 


(Objected as immaterial and irrelevant.) 


A. I was not. 
Q. 4: You knew of the rendering of such a decree, did you not? 


(Objected to.) 


A. I did. 
Q. 5. After the rendition of that decree, did you receive any notice 


or information of another decree would be rendered at special 
term, changing or modifying the former? 


(Objected to as above.) 
A. I did not. 
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Q. 6. Were you in court when the second decree alluded to was 
rendered ? 


(Objected to same as above.) 


A. I was not. 
Q. 7. Did you become informed, and, if so, how, that such second 
decree had been rendered ? 


(Same objection.) 


A. I was so informed by General Hovey, complainant, I think 
shortly afterwards; say in two or three days. 

Q. 8. Was that information the first you had of such a decree 
having been rendered ? 


(Same objection.) 


A. It was. 
H. H. BLACKBURN. 


Subscribed and sworn to before me July 24th, 1878. 
THOMAS HOOD, Auditor. 


L. P. W1tirams, sworn on behalf of complainant. 


Q.1. What is your business ? 
1299 A. I am deputy U.S. mershall. : 
Q. 2. Were you employed in the clerk’s office of the supreme 
court of the District of Columbia in the year 1875? 


(Objected to as incompetent, &c.) 


A. Yes, sir. 

Q. 3. Witness being shown copy of decree in this case, and pro- 
duced by Mr. Riggs, as served upon him this case, and of which a 
copy has been left by him as exhibit herein No. , is asked in 
whose handwriting is that paper. 


(Same objection.) 


A. Ido not recognize — of the body of this paper; it is familiar 
to me, but I cannot identify it. 

Q. 4. The attention of witness being called to the writing on the 
margin of the copy of the decree commencing with these words: 
“And that the receiver,” is asked in whose handwriting they are. 


(Same objection.) 

A. It is in the handwriting of R. J. Meigs, jr., the assistant clerk. 

Q. 5. Witness being shown copy of decree dated 28’ June, 1875, in 
case 3910, Phelps against McDonald & White, produced by Mr. 
Riggs, as served upon him, and of which he has left a true copy, 


marked exhibit herein No. , is asked in whose handwriting is 
the said copy of the decree. 


(Same objection.) 


A. I do not recognize the handwriting of the body of this writing. 
The writing on the margin, commencing with the words “And that 
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Jury 26TH, 1878—11 o’clock a. m. 


Present, Mr. Durant for complainants, and Mr. Cook for receiver, 
Riggs. 


R. J. Meias, Jr., recalled : 


Q. 14. The witness being shown the copy of decree served on the 
receiver as produced by the latter, and of which he has !eft a true 
copy, marked Exhibit No. —, in case equity No. 3910, Thomas J. 
Phelps against McDonald & White, is asked in whose handwriting 
is the body of said copy. 


(Objected to.) 


A. I cannot identify it. I thought day before yesterday I could, 
but I am now satisfied that neither this copy nor that already pro- 
duced in case equity No. 3937 is in the handwriting of the son of 
Mr. Williams, as I then believed and so stated. 

Q. 15. In whose handwriting is what is written on the margin? 


(Same objection.) 


A. It is mine. 
Q. 16. Did you affix the seal and make attestation to this copy ? 


(Same objection.) 


A. Yes, sir. 
Q. 17. When you did so was the writing upon the margin of it 
then or on the paper? 


(Same objection.) 


A. It must have been, but I cannot now state whether the mar- 
ginal writing was made before or after seal was affixed. 

Q. 18. ‘This marginal writing seems to be referred to in the body 
of the instrument by a caret, and if the original from which the 
marginal writing is taken had been in existence at the time the 
body of the instrument was made would not the language of the 
marginal writing have appeared in the body of the instrument 
itself? 

(Same objection.) 

A. Certainly. 

Q. 19. Then the marginal writing was made after the original was 
made, and how long afterwards ? 

(Same objection.) 

A. Perhaps half an hour afterwards. 

Q. 20. Will you look at this book, vol. No.9? (Witness being 
shown the minutes of the special term in equity, June 28th, 1875, 
page 255, and the entry thereon, case Phelps against McDonald et 
al., 3910, is asked to explain why a portion of the said entry to 
which reference is made by an asterisk appears in the margin of 
the page. 


(Same objection.) 
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A. Because the amendment as shown by the marginal writing was 
inade after the original order. 
Q. 21. A witness being shown the original decree in said case, 
Phelps against McDonald et al., 3910, of 28th June, 1875, is 
1302 asked to explain how the slip of paper came to be pasted at 
the foot of the decree after initials of the judge, “A. W.” : 


(Same objection.) 


A. Mr. Ray brought this amendment, saying the judge had ordered 
it embodied in the decree, and on my asking the judge if I should 
embody it in the decree the judge assented by a nod of his head 
from the bench. 

Q. 22. Will you state who was present in court at the time this 
pasted or supplemental order was directed to be made ? 


(Same objection.) 


A. Mr. Ray, the counsel, was present, and the judge was in his 
seat on the bench. I do not now remember who else was then 
present. 

Q. 23. Who pasted this additional order on the foot of this decree? 


(Same objection.) 


A. I must have done it. . 
Q. 24. Were you in court when this decree was rendered to which 
the initials “A. W.” is appended ” 


(Same objection.) 


A. I must have been in court at that time, but cannot now say 
that I was present at the moment the initials were appended. 

Q. 25. Do you recognize the handwriting of this slip which you 
pasted on the decree of the 28th of June, 1875? 


(Same objection.) 
A. I think it is the handwriting of Judge Ray. 


Cross-examination. 


Q. 26. Your attention has been called to a copy of a decree in No. 
3910, Philps, assignee, against McDonald and White, and produced 
by Mr. Riggs. Will you state whether that is a true copy in accord- 
ance with the minutes of the court, made out by you or for vou and 
sent out of your office? 

A. Yes, that is a certified copy in accordance with the record or 
minutes of the proceedings of the court, and was sent out and de- 
livered on that day under Judge Ray’s direction and as a true copy 
of the record of the proceedings of the court. 

(. 27. You have also been shown a similar paper in No. 3937, 
Hovey and Dole against McDonald and White. Is what you have 
stated as to the copy of the decree in No. 3910 also true in regard 
to this copy, and was it made out and delivered as the other by you? 


A. Yes, sir. 
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Q. 28. Will you look at the original decree, having on the back 
these words, stamped in blue, “ Filed June 28th, 1875, R. J. Meigs,” 
and state what that is, by whom placed on said paper, and when? 

A. That is the file stamp of the clerk’s office of the supreme court 
of the District of Columbia, impressed by myself or by Mr. Williams 
at its date, June 28th, 1875. 

R. J. MEIGS, Jr., 


Assistant Clerk, Supreme Court D. C. 


Subscribed and sworn to before me this July 26, 1878. 
THOMAS HOOD, Auditor. 


13038 Copy of original decree filed marked Exhilit No. 8. 


It is admitted that Wm. P. Dole, the co-complainant with Chas. 
k. Hovey in case No. 3937, Hovey & Doyle against MeDonald and 
White, was not notified in any way of any change designed to be 
made in the decree in said case at special term of 24th Jane, 1875, 
sustaining demurrer and dismissing bill. 

Further hearing adjourned, subject to notice by counsel for com- 
plainant, this July 26th, 1878. 

THOMAS HOOD, Auditor. 


CHARLES C. GLover called on behalf of receiver and sworn. I 
reside in this city, and am a member of the firm of Riggs & Co., 
bankers. 

Q. 1. Were you a member of that firm in June, 1875? 

A. I was. 

Q. 2. Were you acquainted at that time with George W. Riggs, 
the receiver herein, also with Charles A. Ray, Augustine R. Me- 
Donald, and John D. MePherson ? 

A. I was at that time well acquainted with Mr. Riggs and Mr. 
McPherson. I also was slightly acquainted with Mr. Ray and Mr. 
McDonald. 

Q. 5. In the latter part of the month of June, 1875, did you see 
McDonald and Ray in the banking house of Riggs & Co., in the 
room of Mr. Riggs; and, if so, what was their business there ? 


A. Messrs. McDonald & Ray at about the time indicated were in 
- the private office of Mr. Riggs to receive certain bonds held by Geo. 


W. Riggs, as receiver, to be turned over under an order of the court. 

Q. 4. Look at the papers now presented to you and state whether 
that is the order of the court, or the papers to which vou refer (the 
copy of the decree of the court in case of Phelps, assignee, against 
McDonald and White in No. 3910, being produced from the papers 
of Mr. Riggs and also the copy of the decree in the case of Hovey 
and Dole against McDonald & White, No. 3937) ? 

A. They are. 

Q. 5. Were the bonds that were the subject of conversation in Mr. 
Riggs’ room connected with the two cases in the previous question? 

A. They were. 

Q. 6. Can you state the amount? And, if so, please do it, as well 
as the class or description of the bonds. 
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A. The bonds were in registered District of Columbia three sixty- 
fives, with the exception $300, which were in coupon bonds, 
amounting to one hundred fifty-two thousand three hundred dollars. 

Q. 7. Do you remember the day of the month, and about what 
time of the day it was? 

A. It was the afternoon of the 28th of June, 1875. 

(). 8. In whose possession were the copies of the decree, which you 
have mentioned and identified in a previous question, at the time 
you saw them in Mr. Riggs’ room ?. 

A. In the hands of Geo. W. Riggs, the receiver. 

(). 9. Who had the possession of the bonds you have referred to, 

or where were they ? 
1304 A. 10. The bonds were in the possession of Geo. W. Riggs, 
the receiver, and they were lying on my desk. 

(). 11. Shortly after that time did they pass out of the possession 
of Mr. Riggs, the receiver; and, if so, into whose hands ? 

A. The bonds were assigned in blank by Geo. W. Riggs, the re- 


ceiver, and handed to A. R. McDonald. 


Q. 12. What, if anything, did Mr. MeDonald do with them or say 
about them ? 

A. After receiving the bonds Mr. McDonald wished to dispose of 
them, and I offered to send them to New York and sell them for 
him, but he wished to sell the bonds at once if possible, & asked if 
Riggs & Co. would not purchase them. After consultation with Mr. 
Riggs and other members of the firm of Riggs & Co. 

Q. 13. Were the bonds purchased ; and, if so, when and by whom, 
and at what rate and for whom ? 

A. The bonds were purchased at that time by Riggs & Co. I 
think the price paid was seventy-one (71) for Riggs & Co. 

(). 14. Was the price paid the current price of the bonds at the 
time? 

A. It was. 

Q. 15. Had Mr. Riggs any individual interest in that purchase ? 

A. He had not, oniy as a member of the firm of Riggs & Co. 

(). 16. Do you remember how the bonds were paid for? If so, 
state. 

A. The bonds were paid for by check on New York in part, 
drawn on the Bank of America, and in part by our own certificate 
of deposit. The check on the Bank of America was for one hundred 
and three thousand seven hundred and twenty-six dollars five cents, 
and the certificate of deposit of Riggs & Co. was for four thousand 
four hundred six dollars sixty-three cents. The cheek on Bank of 
America was to A. R. MeDonald. The certificate of deposit was to 
Chas. A. Ray. 

(). 17. Was there any difference or balance between the bonds and 
the check and certificate of deposit; if so, how much was it, and 
what became of it? 

A. After charging the bonds to the account of Geo. W. Riggs, 
receiver, the account was overdrawn thirty-two cents, which sum 
was paid by Mr. McDonald to Geo. W. Riggs, receiver, to cluse the 
account. 
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Q. 18. Do you know by whom the bonds held by Mr. Riggs, as 
receiver, were purchased ; and, if so, at what price? State fully. 

A. They were purchased by Riggs & Co. at prices ranging from 
67%, 70, 704 to 705%. 

Q. 19. Were those the prevailing and best prices at the times of 
purchase ? 

A. These were the very best rates at which the purchases could 
have been made. 

Q. 20. What member of the firm of Riggs & Co. actually made 
the purchases of the bonds ? 

A. I made the purchases myself. 

Q. 21. During what period were these purchases made, consider- 
ing the order for their purchase and the date of their being charged 
to Mr. Riggs? 

A. The order was given about the 20th Feb’y, 1875, and the bonds 

were purchased from time to time until the order was filled 
1305 about the 11th of March, 1875. One hundred thousand dol- 

lars of these bonds were charged to Mr. Riggs, as receiver, 
on the 4th day of March, 1875, and fifty-two thousand three hun- 
dred dollars on the 11th of March, 1875. 

Q. 22. What commission, if any, did the house of Riggs & Co. 
charge Geo. W. Riggs, receiver, for the purchase of said bonds, and 
were such commissions, if any, the regular commissions for such or 
like purchases ? 

A. The regular commission of one-quarter of one per cent. was 
charged, the same that would have been charged to any other cus- 
tomer of the bank. 

Q. 23. Can you state the commission actually charged on the sev- 
eral purchases made by you; if so, will you do it? 

A. We received a full quarter of one per cent. on the entire pur- 
chase, with the exception of a lot of $29,950, on which we received 
a one-sixteenth less, which we purchased at 70,°;, and in charging 
them to the receiver’s account we charged them at 704 and one- 
quarter per cent. brokerage. 

(). 24. During any part of the time referred to on the 28th of 
June, i875, was Mr. John D. McPherson present; and, if so, was 
there any conversation between him and Mr. Riggs in relation to 
these bonds; and, if so, what was it ? 

A. Mr. McPherson was in Mr. Riggs’ office twice on that day; the 
last time was after the bonds had been delivered to Mr. McDonald, 
and he then notified Mr. Riggs that an appeal had been taken. Mr. 
Riggs told him the bonds had been given up under an order of the 
court; that he had gone to the court and had the order verified. 


Cross-examination by Mr. Durant: 


Q. 25. At the time you purchased for Riggs & Co., from A. R. Me- 
Donald, the bonds as you have stated, what members of the firm of 
Riggs & Co. were in the banking-house building ” 

A. Geo. W. Riggs, Thomas Hyde, and myself. 

(). 26. Who is the leading member of the firm of Riggs & Co.? 
A. Geo. W. Riggs. 
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Q. 27. Who owns the controlling interest in the firm ? 

A. Geo. W. Riggs. 

Q. 28. Did you have an intimate acquaintance with McDonald at 
the time you gave him the check for $103,000 ? 

A. He had, I think, an account at our bank at that time. 

Q. 29. Had the firm of Riggs & Co. ever drawn previoubly on the 
Bank of America in favor of A. R. McDonald ? 

A. Not that I am aware of; our books will show; but I do not re- 
member any instance of such draft. 

Q. 30. Was that draft in favor of McDonald larger than the aver- 
age run of drafts drawn by Riggs & Co. on the Bank of America? 

A. It was larger than the average. 

Q.31. Was it not considerably larger than the average ? 

A. It was. 

Q. 32. Did you in your letter of advice to the Bank of America, 
with regard to that draft, suggest any precautions about it ? 

A. I think not; we may have done so. 
1306 Q.33. Were you or any member of your firm in New York 
at the time that draft was paid? 

A. I think we were not. 

Q. 34. Was Mr. Riggs in New York when the draft was paid? 

A. He was not. 

Q. 35. How long did the bonds you purchased from McDonald re- 
main the property of the firm of Riggs & Co.? 

A. I cannot state positively; but they were sold some time after 
the purchase. 

Q. 36. Were they sold in a lump or in parcels? 

A. I cannot say positively; but I think they were sold in parcels. 

Q). 37. About how soon, as near as you can recollect, did these sales 
commence ? 

A. I ecannot say; but I think very soon we commenced selling 
them ; they were sold in the ordinary course of business; the wit- 
ness will furnish a memorandum of dates and amounts of sales. 

Q. 38. When the conversation between Mr. McPherson and Mr. 
Riggs took place, which you have stated, had the bonds been already 
purchased by you from McDonald? 

A. They had. 

Q.39. Had Mr. McDonald and Mr. Ray then left, or were they 
present ” 

A. I think they had gone, but 1 am not positive as to that. 

Q. 40. The house of Riggs & Co. were well acquainted with Mr. 
McPherson, were they not, and had known him for many vears? 

A. They were; we had known him for many years. He was the 
law partner of the late Jas. M. Carlisle. 

Q. 41. Was not that firm professionally connected with the house 
of Riggs & Co.? 

A. ‘They were not. 


CHAS. C. GLOVER. 


Subscribed and sworn to before me this July 31, 1878. 
THOMAS HOOD, Auditor, 
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Further hearing adjourned to August 1, 1878, 10 o’clock a. m. 
THOMAS HOOD, Auditor. 


Hovry AND PDoLe 


vs. 
McDonaLtp and WHITE. ( 
Avuaust 1, 1878—10 a. m. 
Hearing resumed on behalf of receiver. Present, Mr. Durant, for 
complainants, Mr. Cook, for receiver. 


Cuas. A. Ray, called on behalf of receiver and sworn. 


1Q. What is your profession, and how long have you been engaged 
in it? 

A. I am a lawyer, and have been engaged in my profession since 
the year 1853. 

2. Where have you been engaged in the practice of your pro- 

fession, and what, if any, judicial position have you held? 
1307 A. I practiced my profession in the city of Indianapolis, 

Indiana, excepting for some years I occupied the position of 
judge of the common pleas court, and subsequently judge of the 
supreme court of Indianan. My official term as judge of the su- 
preme court closed in January, 1871, when I resumed the practice 
of my profession in Indiana, continuing until February, 1874, when 
I became a member of the law firm of Bartley, Ray and Jenner, this 
city, in which [ remained about one year, when I opened an office 
myself and have continued the practice here. 

3. Q. Were you connected in any capacity with the case of Phelps, 
assignee, against McDonald and White, No. 5910, equity, in the 
supreme court of the District of Columbia; and if so, when and in 
what capacity ? 

A. In the spring of 1875 Mr. McDonald and Mr. Robert Christy 
called upon me to employ me as solicitor for McDonald and White. 
The conference resulted in my employment. Mr. Christy, through 
some misunderstanding between McDonald and himself in regard 
to former services rendered by Mr. Christy, against my wish, retired 
from the case, leaving me the sole solicitor, which I continued during 
the vear 1875, and until a later period. 

4. Q. Were you,during the same period, including the year 1875, 
also employed as solicitor in the case of Hovey and Dole against 
McDonald and White, No. 3957, equity, in the supreme court of 
the District of Columbia? 

A. The employment of which | have spoken included my em- 
ployment also as solicitor in this cause. 

(. 5. Can you state in brief the distinctive difference between the 
two cuses ? 

A. The suit No. 5910, Phelps, assignee, against MeDonald and 
White, was a suit by Phelps, assignee in bankruptcy of McDonald, 
in which the assignee claimed to subject the fund awarded by the 
commission under the treaty of Washington to Great Brita’n, on 
account of the claim of McDonald against the United States, to the 
payment of MeDonald’s creditors in bankruptcy. White was made 
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a party under the charge that he had purchased the claim at a bank- 
rupt sale with McDonald’s money and in his interests. The suit No. 
3937, Hovey and Dole against McDonald and White, was to enforce 
a contract given by McDenald to Hovey and Dole, agreeing to pay 
25 per cent., ora sum equal to 25 per cent. of the amount that should 
be awarded on McDonald’s said claim. White was made a party, 
charging that he had received an assignment of the funds with a 
knowledge of the claim of Hovey and Dole. McDonald denied the 
execution of any such contract. 

6. Q. It appears from the files and records of the court that a de- 
cree was obtained in No. 3910, June 28,1875. Will you please look 
at that decree and state by whom it was obtained, and in whose 
handwriting it is? 

A. The decree down to the words “ by the court” is in the hand- 
writing of Mr. Wilson, who at that time was a clerk in my office; 
the words “ by the court, A. W.” are in the handwriting of Judge 
Wylie; the remaining portion of the decree, written on the ruled 
lines, is in my handwriting, except the words “ Geo. W. Riggs,” 
which, with the interlineations and the writing upon the margin 
of the page, is in the handwriting of Mr. Meigs, the deputy 

clerk. 
1308 7.Q. Was that decree, including that in Mr. Wilson’s 
handwriting and the attached part in yours, procured the 
same day in open court; and will you state all the facts connected 
with it? : . 

A. It was on the 24th of June, 1875, a decree was rendered dis- 
missing the bill in No. 3937, and at that time I had presented to 
Judge Wylie in open court as part of the decree an order vacating 
the appointment of Geo. W. Riggs as receiver. Judge Wylie drew 
his pen through that portion of the decree, remarking that the funds 
was held under the decree in Phelps, assignee, against McDonald 
and White, and that until the disposition of the demurrer in that 
cause he would not enter any order in regard to the receivership. 
He stated that he would probably dispose of the Phelps case on the 
following Monday. What I have stated occurred in open court. 

(Before the witness deposed to the verbal statements of Judge 
Wylie as above, counsel for the complainants objected to his doing 
so. | 
fotenees resumes: I sent for Mr. McDonald to be present in this 
city before and on the following Monday, June 28, 1875, and being 
quite confident that my demurrer was well taken and would besus- 
tained, I caused Mr. Wilson to prepare two decrees—one simply sus- 
taining the demurrer and dismissing the bill, and the other, in addi- 
tion thereto, discharging the receiver, and directing him to pay over 
the funds to McDonald and White. ‘These decrees were each pre- 
pared in duplicate, so that I could use one as a certified copy. On 
the morning of the 28th I was present in court, and Judge Wylie 
delivered two or three opinions, and seemed about passing to other 
matters, when, from where I was standing in the court-room, I called 
his attention to the case of Phelps, No. 3910, and reminded him that 
we were anticipating a decision on thedemurrer. He answered that 

95—1588 
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he was prepared to decide the case, but as the solicitor for the com- 
plainant was not present he would pass it for an hour or so. He 
proceeded with other business, and, after more than one hour had 
elapsed, I again called his attention to the cause, and he remarked 
that, as he had announced the time when he would render the de- 
cision, if the solicitor did not choose to attend he would not delay 
longer sustaining the demurrer. 

(Counsel for the complainants objects to that portion of the fore- 
going testimony detailing the statement made by Judge Wylie.) 

Witness resumes: I could not find the draft of the decree which 
my clerk has prepared containing the order discharging the receiver 
and ordering the payment of the fund, and I presented to the court 
the decree sustaining the demurrer and dismissing the bill, asking 
at the same time for an order discharging the receiver, and direct- 
ing him to pay over the fund in that case, 3910, and for the same 
order in No. 3937, which I had asked for on the 24th of June, and 
the disposition of which had been postponed until the decision of 
the Phelps case. 

(Counsel for the complainants object to so much of the above as 
states “the disposition of which had been postponed,” &c.) 

Witness resumes: The court granted the order in each case, and 
directed me to prepare an entry for the clerk. I drew the following 
entry: “ And that the receiver appointed in this case and in Hovey 
and Dole, No. 3937, vs. the same defendants, be directed to pav the 

funds into the hands of defendants herein, or to their order, 
1309 and the said receiver be hereby discharged.” The court di- 
rected Mr. Meigs to nake the entry. 

Q. Was that portion of the decree which is in your own handwrit- 
ing submitted to Judge Wylie; and, if so, what direction did the 
judge give to the clerk in relation to it? 

A. It was submitted to Judge Wylie, and he directed me to tell 
the clerk to make the entry. My impression is that at the moment 
Mr. Meigs had gathered up the court papers, including the portion of 
the decree already passed, and bad taken them to the clerk’s office, 
and that when I carried this draft of the order immediately to the 
clerk’s office, the decree, so tar as passed, had, my impression is, been 
already entered and the minutes of another cause commenced. I 
handed Mr. Meigs the draft of the part of the decree in my own 
handwriting, and he accompanied me back to the court-room, where 
he asked direction from Judge Wyl-e in regard to the entry. He re- 
ceived the direction to make the entry, and I returned with him to 
the clerk’s office, and he dictated to Mr. Williams, or read to him 
fromthe manuscript, the entry which Mr. Williams made; after the 
entry had been made in 3910 Mr. Meigs copied the additional to the 
decree onto the side of the page of the copy of the decree prepared 
by Mr. Wilson, and Mr. Meigs then changed the draft so as to apply 
it to case No. 3937, striking out the words Hovey & Dole and in- 
serting, in his own handwriting, above them, “ P., assignee, vs. McD. 
and White,” and striking out No. 3937, and writing above, 3910. 

8. Q. Had the demurrer in 3910 previous to the 28th June, 1875, 
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been argued before Judge Wylie and the case submitted to him for 
his decision ; and, if so, by whom had it it been argued ? 

A. It had been argued by Mr. Appleby and Mr. McPherson for 
the complainant and by me for the defendants some time previous, 
and submitted. My impression is that this argument was had 
—_ to the argument upon the demurrer to the amended bill in 

. di. 

9. Q. After the decrees were obtained on the 28th June, 1875, did 
you obtain copies of them; and, ‘if so, for what purpose, and what 
was done with such copies if obtained ? 

A. As I have already stated, Mr. Wilson had prepared, under my 
direction, a draft of a decree and a duplicate to be certified by the 
clerk as acopy. In the event of the bill being dismissed that copy 
required the addition of that portion of the decree ordering the 
payment of the money and the discharge of the receiver, and this 
addition was made by Mr. Meigs before certifying to the same. Upon 
procuring the copies, I immediately went to Mr. McDonald’s room 
at Mr. McKnight’s, on 3rd street between Penn. ave. and C streets, 
and accompanied him in a carriage to the banking house of Geo. 
W. Riggs. Mr. McDonald introduced me to Mr. Riggs, and the 
certified decrees were presented to him and a demand made of him 
for the bonds. It was for the purpose of this demand I had pro- 
cured the certified copies. 

10. Q. Will you please look at these two papers, purporting to be 
copies of the decrees in 3910 and 3937, copies of which are already 
in the case, and state whether these are the copies you procured and 
which you left with Mr. Riggs. 

A. I have no doubt but that these are the copies referred to. 

11. Q. During the entire time of the argument of the case 

1310 and the procurement of the decrees on the 28th June, 1875, 

had you any acquaintance with Mr. Geo. W. Riggs, or had 

he any connection with the case or the procurement of the de- 
crees? 

A. Up to the 28th of June, 1875, when I was introduced to Mr. 
Riggs by Mr. McDonald, I had never met Mr. Riggs to know him. 
I had had no communication with him, and I had no reason to sup- 
pose, and did not suppose, he had any connection with the case ex- 
cept as receiver. 

12. Q. When you delivered the copies of the decrees to Mr. Riggs, 
what, if anything, was done or said? And if anything state fully. 

A. I stated to Mr. Riggs the purport generally of the deeree, made 
a demand upon him for the 1 wat of the bonds, and handed him 
the copies of the orders. He looked over them, and at once objected 
to the order being on the margin and in a different handwriting 
from that of the body of the decree, and said that he would not pay 
a check coming to him in that form, and that I certainly ought not 
to expect him to pay so large a sum of money. I replied to him, 
we were not dealing in checks, but in a decree certified under the 
seal of the court and attested by the clerk, and I insisted, perhaps a 
little earnestly, on his complying with the order. Mr. McPherson 
came into the bank, and I think Mr. Riggs called his attention to 
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the copies of the decree. Mr. McPherson expressed surprise at the 
order, and some conversation occurred, during which I asked Mr. 
McPherson if he intended to advise Mr. Riggs as receiver to disobey 
the order of the court. 1 understood him to disclaim any such in- 
tention. Mr. Riggs spoke of his intention to go to New York that 
evening, as, I think, his daughter was to sail for Europe the next 
day, and suggested a postponement of the matter until his return. 
I ubjected to this, and proposed that I would take Mr. Riggs and 
Mr. McPherson in the carriage that was at the door, with Mr. Me- 
Donald, to the court-room to satisfy Mr. Riggs and Mr. McPherson 
of the authenticity of the copies. We all came in the carriage to 
the court-room. 


Further hearing adjourned to August 2nd, 1878—10} o’elock a. m. 


Ava. 2, 1878—103 o’clock a. m. 

Present, T. J. Durant, solicitor for complainants; W. A. Cook for 
receiver. | 

Mr. Cook files on behalf of receiver copy of decree sustaining de- 
murrer and dismissing bill made and filed June 24th, 1875, in 
Hovey et al. ag’st McDonald et al. Filed herein, Exhibit No. 8. 
Also files copy of decree sustaining demurrer and dismissing bill, 
in Phelps, assignee, vs. McDonald et al. Filed herein, Exhibit 
No. 9. 

Witness, Chas. A. Ray, recalled, and testimony resumed. 


13. Q. When you came to the court-room with Messrs. Riggs, Me- 
Pherson, and McDonald, did you find the court in session ; and, if 
so, What was said and done, if anything, in relation to said decrees, 
by either Mr. Riggs, Mr. McPherson, Judge Riley, or yourself, or in 
the presence or hearing of Mr. McPherson. 


(Counsel for complainant objects to this question in so far forth as 
it tends to modify the decrees of the court as appearing upon the 
minutes, and objects to any part of the answer of the same effect.) 


A. When we reached the court-rvom the court was engaged 
1311 in hearing a cause in which Mr. Merrick and Mr. Davage 
[ Davidge] appeared as solicitors. I asked leave to interrupt 
the proceedings for a moment, and stated to the court that Mr. Riggs 
desired to present some question in regard to the certified copies of 
the decrees. Mr. Riggs stepped forward and addressed the court 
himself, and presented the copies of the decrees to Judge Wylie. I 
remember simply the Judge’s assurance that the writing on the 
margin of the page by the clerk was a part of the decree. That,as 
I understood, was the question made by Mr. Riggs, and in which he 
was particularly interested. On coming into the court-room Mr. 
McPherson | 
(Counsel for complainants here objects to anything being stated 
by the witness as to what Mr. McPherson said.) : 
Witness resumes: immediately procured paper and com- 
menced writing, at a table, and continued writing until at this point > 
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he interrupted the conversation between Judge Wylie and Mr. Riggs, 
and asked the court to give him sixty days time within which he 
could file an appeal bond. Judge Wvlie told him he could have 
the time, but that the order granting the time would not operate as a 
supercedeas. We left the court room together, all coming down stairs, 
I think, Mr. Riggs, Mr. McDonald, and myself, getting into the car- 
riage and returning to the bank. There was some conversation be- 
tween Judge Wylie and Mr. Riggs that 1 did not pay any special 
altention to. ‘ 

14. Q. What occurred after your return to the office of Mr. Riggs, 
as respects the compliance by him with the decree or the delivery of 
the bonds? 

A. I omitted to state that before our leaving the court-room Mr. 
Riggs expressed himself satisfied as to his duty to obey the decree, 
and upon reaching the bank, with Mr. Glover’s assistance, the bonds 
were produced, placed upon thetable and Mr. Riggs commenced in- 
dorsing them, transferring them. While this was being done I 
spoke to Mr. McDonald about my fee, when he suggested that I 
should wait until the final disposition of the case. This | declined, 
and the question arose as to how | should be paid. I suggested the 
sale of at least a sufficient amount to pay my fee, and a conversation 
then occurred between Mr. McDonald and Mr. Riggs in regard to the 
sale of the bonds. Mr. Riggs offered to have them sold in New York 
on McDonald and White’s account, but I prefer’ed, so far as | was con- 
cerned, having the sale made then. McDonald made no particular. 
objection to this, asking simply an assurance from me that | would 
continue to render such services as might be required in the case. 
I had never re-examined my contract with McDonald, and accept- 
ing his statement that it required such additional services, I gave 
him the assurance he desired. Upon McDonald’s making the offer 
to sell the bunds, Mr. Riggs pushed the bonds over toward Me- 
Donald, and step’ed back to consult with Mr. Glover. The result of 
the consultation was that Mr. Glover stated Riggs & Co. would pur- 
chase the bonds at, [ think, a quarter of one per cent. off the New 
York rate, as shown by the telegraphic quotations which Mr. Glover 
traps showing what they were, to be paid for in a draft on New 

‘ork, less iny fee, which was to be paid in cash. Mr. Glover calcu- 
lated my fee, and I remember I inadvertently gave it to him 

1312 at 2} percent. I corrected it, however, giving it to him at 
five per cent. My retaining fee was, I think, deducted from 

the amount, and a draft of McDonald’s then outstanding, was also 
deducted, leaving a balance of $4,406.63, which was offered me in 
money, but which, at my request and for my convenience, was 
changed to a certificate of deposit for that amount with Riggs & Co. ; 
the certificate I deposited the next day with the Nat'l Metropolitan 
Bank, where J kept my bank account. Mr. McDonald received a 
draft on New York for the balance. He asked me to look over the 
calculations made by Mr. Glover, and I did so. I atin handed a re- 
ceipt, dated June 28th, 1875, which is in my handwriting, and speaks 
of money in place of bonds. - This receipt was not given until the 
close of the entire transaction, and should have been given fur the 
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bonds instead of the money, as I regarded the money transaction 
entirely with Riggs & Co., and I reeeived my certificate of deposit 
from Riggs & Co. The amount of this receipt, as expressed on its 
face, is for one hundred and eighty thousand one hundred thirty- 
two dollars sixty-eight cents. , 

After the conclusion of the sale of the bonds, and perhaps while 
the draft on New York was being prepared, Mr. McPherson came 
in the bank and, I think, stated he had perfected his appeal. I told 
him that whatever liabilities could be incurred had already arisen, 
for the bonds had already been sold to Riggs & Co., and the remain- 
ing transaction was with them. 


Cross-examination : 


1. Q. Inthe argument of the demurrer to the amended bill in the 
case of Hovey & Dole, No. 3937, were you alone, or did any one ap- 
pear with you ? 

A. Governor F. P. Stanton appeared in the argument with me 
once or twice. I know that he appeared in the argument on the 
appeal before the general.term, and I am not sure whether he ap- 
peared in the argument of the demurrer to the original or the 
amended bill or not. He did not represent any of the parties to the 
record, but had a general interest, as he thought, on behalf of some 
of the Cincinnati creditors, who were represented also by Mr. Me- 
Pherson and Appleby in defeating the Hovey and Dole claim against 
the fund. 

2. Q. At whose request did he so appear, or by whose permission ? 

A. I do not know at whose request, but Governor Stanton some- 
time during the progress of the case said to me, if I had no objec- 
tion he would like to be heard. I referred the matter to Mr. Me- 
Donald, and with some reluctance he consented I should do as I 
thought best ; he did not like the idea of any one representing cred- 
itors whose claims he denied appearing on behalf of the defence in 
the Hovey case. I informed Governor Stanton I would be pleased 
with his assistance in the argument, and I think he appeared once, 
and that if [ remember correctly was on the appeal. 

3. Q. In what proceeding did Stanton, McPherson, and Appleby 
directly represent the Cincinnati creditors at that time? 


(Objected to as new matter and not cross-examination.) 


A. My understanding was that Mr. MePherson and Mr. Appleby 
represented Phelps, the assignee in bankruptcy, against MeDonald 
and White, and that Mr. Stanton simply represented the in- 
1313 dividual interest of some of the creditors. I did not under- 
stand that he represented any one who was a direct party to 

either proceeding in court. 

4.Q. When, as you have stated, you invited or directed Mr. Me- 
Donald to be in Washington on the 28th of June, 1875, where was 
he at that time? 

A. Iam not positive, but I think he was in New York. Ile was 
here on Friday or Saturday, the 25th or 26th. 
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5. Q. On the morning of the 28th June, 1875, did you come to 
court in a carriage? 

A. I did not. I came from my office across the street, after the 
decree was made. I took a carriage and went to the bank. 

6. Q. When you reached the bank was McPherson already there? 

A. I did not see him until I had been there some time. 

7. Q. The whole time of your stay on the first occasion when you 
came back in the carriage was not very long, was it? 

A. It may have been fifteen or twenty minutes; I am not posi- 
tive as to the length of time. Of course, in saying I did not see Mr. 
McPherson for some time, I speak relatively. 

8.Q. Were you near enough to McPherson and Riggs, at this 
time, to hear what they said in the conversation between them, of 
which you have spoken in your examination-in-chief? If so, what 
did you hear? 

A. I was not at the moment, and I do not now recall anything 
that Mr. McPherson said, except the remark that gave me the im- 
pression that the copy of the decrees exhibited to him by Mr. Riggs 
was the first knowledge he had of the decree, and his answering my 
question in the negative. 

9. Q. Was there any conversation at that time between you and 
McPherson further than you have just stated ? 

A. There may have been, but I do not now recall any particu- 
lars. 

10. Q. Witness’s attention being called to a paper purporting to 
be a copy of his deposition before a Congressional committee in 
which he is reported as saying, “ We made the demand on Mr. 
Riggs for the money. Mr. Riggs seemed unwilling to let the money 
go without a special order, Judge Wylie’s order being to the effect 
that the sustaining of the demurrer dissolved the receivership; but 
my impression is that I had gone to the bank without that special 
order.” 

A. The quotation is singularly in conflict with my answer given 
at the time, and with the facts as they occurred. The decree dis- 
missing the bill in the Hovey case, June 24th, as I drew it, expressed 
my view of the law. In that decree I asked a dis’olution of the 
order appointing the receiver, and | had no thought at any time 
that a decree dismissing the bill would enable me to effect a settle- 
ment with the receiver of the court. I should never have thought 
of calling upon Mr. Riggs to pay over the fund without an order to 
that effect in my possession. 

11. Q. About how late in the day was it on the 28th of June, 
1875, when the business you have described at the bank termi- 
nated ? 

A. Between one and two o'clock, I think. 

12. Q. Did you leave the bank alone or in company? 

A. I left it with McDonald; entered the carriage with him, after 
he had arranged with the driver to drive him to Wilson’s Station, 
one of the railways. I accompanied McDonald in the carriage to 


that station. apts bd 
1314 13. Q. Is Wilson’s Station outside of this District ? 
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A. Yes, sir. 

14. Q. Are you positive that Mr. McPherson came into the bank 
before the transaction of the sale of the bonds to Riggs & Co. was 
completed by the receipt of the draft by McDonald ? 

A. Iam positive. 1 have no recollection of the exact time of 
McPherson’s arrival, beyond the inference which I might draw 
from my own remark to him that the bonds had been sold. 


After reading over his testimony the witness desired to add to his 
answer to the 7th interrogatory as follows: 


I am speaking only of an impression in stating that the entry was 
then made in the minutes of the clerk. It may have been simply 
an entry made by Mr. Williams, assistant clerk, on a sheet of paper 
for his own guidance. I was present, however, when Mr. Williams 
made the entry on the margin of the record in this cause, but will 
not be positive it was made before I went to the bank; my im- 


pression is it was. 
CHAS. A. RAY. 


Sworn to and subscribed before me this August 3rd, 1878. 
THOMAS HOOD, Auditor. 


Hovey AND DoLe 
VS. 
McDonaLD AND WHITE. 


Aua. 127TH, 1S78—10 o’clock a. m. 


Present, T. J. Durant, on behalf of complainant, and W. A. Cuok, 
for receiver. 

Mr. Cook, on behalf of receiver, offers in evidence all the papers 
on file and records in the cases 3910 and 3937, equity, supreme court 
of the District of Columbia, and rests. Complainants also rest, and 
the evidence is now closed. 

Mr. Durant agrees to furnish brief by Saturday next, and Mr. 
Cook also agrees to furnish like brief within one week thereafter. 


THOMAS HOOD, Auditor. 
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1315 Copy of court record from June 24, 75, to July 6, 1878. 
Supreme court of the District of Columbia. 


Minutes 9, p. 251. 
1875. 
June 24. Cartes E. Hovey et AL. 


vs. tq 3937. Doe. 14. 


| AUGUSTINE R. McDONALD eT AL. 


This cause came on to be heard upon the demurrer of 
William White, defendant, and upon the demurrer of 
Augustine R. McDonald, defendant, to the amended bill 
of complaint at this term, and was argued by counsel ; 
and thereupon, upon consideration thereof, it is this 24th 
June, 1875, ordered, adjudged, and decreed as follows, to 
wit: That the demurrer to said amended bill of com- 
plaint be sustained, and the bill be dismissed with costs. 


Order-book 5, p. 120. 
June 24. Hovey et AL. 
3937. 


vs. 
McDoNALD ET AL. 


Enter appeal to g. term froin the order sustaining de- 


murrer and dismising bill. 
CHARLES E. HOVEY. 


Appeal entered as per order. 
By the c. 


Minutes 9, p. 258. 


June 28. CuHartes E. Hovey 
v8. 3937. Equity, doe. 4. 
A. R. McDoNnALp ET AL. 


This cause came on to be heard upon the demurrer of 
William White, def’t, and upon the demurrer of Augus- 
tine R. McDonald, def’t, to the bill of complaint at this 
term, and was argued by counsel ; and thereupon, upon 
consideration thereof, it is ordered, adjudged, and decreed 
as follows, viz: That the demurrer to said bill of com- 
plaint be sustained, and the bill of complaint herein is 
dismissed at the costs of the plaintiff; and the receiver 
appointed in this cause and in Phelps’ assignee vs. Mc- 
Donald and White, No. 3910, be directed to pay the 
funds belonging to the said cause to the said def ’ts, Mc- 
Donald and White, or order, and thereon said receiver 
shall be discharged. 


96—1588 
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Docket 14. 


July 28. Appeal—motion to fix am’t, security to render same su- 


July 


July 


1317 


4 


2. 


6. 
12. 


persedeas and notice. 
Appeal from decree of June 28, ’75, ordered. 


Order-book 5, p. 127. 


Hovey & Dore 
vs. >In equity. No. 3937. 
McDoNALD ET AL. 


Enter an appeal to the general term from the decree 
passed in this cause on the 28th ultimo. 
JNO. SELDEN, 
Sol. for Compl't. 


Appeal entered by the clerk, as per precept. 
By the c. 


Docket. 


Depositions behalf of def’t, filed by E. Clephane. 
Penalty of appeal bond fixed at $100.00, and superse- 
deas application overruled. 


M. 9, 275. 


Cn’s E. Hovey et AL. ) 
VE. » 3937. Doce. 14. 
AvuUGUSTINE R. McDONALD ET AL. 


On consideration of the motion filed in the above-en- 
titled cause by the complainants on the Ist day of July, 
1875, praying that the amount and character of the se- 
curity to be by them given in order to render their ap- 
peal, taken on the 24th day of June, 1875, to the decree 
on that day passed in the said cause, a supersedeas might 
be determined by the order of this court, it is now, this 
6th day of July, 1875, by the court ordered that the se- 
curity to be so given by the complainants, or by one of 
them, be, and the same is hereby, fixed in the sum of one 
hundred thousand dollars, with such surety or sureties 
as any justice of this court may approve, it appearing to 
the court that the fund in controversy has already been 
paid over to one of the defendants. 

And on consideration of a further motion made in 
open court by the complainants this 6th day of July, 
1875, praying that the amount and character of security 
to be by them given in order to render their appeal, taken 
on the second day of July, 1875, from the further decree 
passed in said cause on the 28th day of June, 1875, a su- 
persedeas may be determined by the order of this court, 
and, after argument of such further motion, as well b 
the counsel of complainants as by counsel of the defend- 


July 12 
13. 
Sep. 27. 
28. 
Oct. 4. 
28. 


Nov. 29. 


1876. 
jon. Zi. 
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ants, it is now, this 6th day of July, 1875, by the court 
—— that the motion be, and the same is hereby, over- 
ruled. 


Docket 14, p: 38. 


Bond of appeal to G. T., by compl’t, from decree of 
June 24, ’75. 

4 “6 v ss sé “a 
a of appeal, mation for, by appellee, 2 M. G. T., 

l. 


Hovey & Doe, compvu’ts, 
v8. In equity. No. 3937. 
McDonaLp & WHITE, DEPF’Ts. 


The def’ts, by their solicitor, Mr. Ray, move the court 
to dismiss the appeal herein, because of the failure of the 
appellants to comply with rule No. 92, by filing printed 
papers, as by said rule is required. 


Docket 14, p. 38. 


Leave to print pro tune. Motion filed by appellant, 
and affidavit. 


Record of appellant, by C. E. Hovey, 10 copies filed. 
Dismissal of appeal, with costs, under rule 92. 


2 Minutes G. T., p. 478. 


Hovey k&T AL. 
v8. bquiy 3937. Doce. 14. 
McDONALD EFT AL. 


On motion of the def’ts, by their att’v, Mr. Ray, that 
the appeal to this court by tle compl’ts be dismissed for 
want of compliance by appellants with the rule of prac- 
tice, No. 92, it appearing to the court that the appellant 
has failed to comply with said rule, therefore the court 
orders that said appeal be dismissed with costs. 


Eq. docket 14, p. 38. 


Dismissal of appeal, motion to vacate, and affidavits (2) 
in support of, filed. 

Argued by B. F. Butler, for compl’ts, and C. A. Ray 
and F. P. Stanton, to be resumed to-morrow. 


* 
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2, G. T. Minutes, p. 481. 


. CHaRiEs E. Hovey & Wo. P. Dore, ) 


Compl'ts, | Inequity. No.3937. 


VS. 
AuGusTINE R. McDonatp & Wx. | Doc. 14. 


White, Def’ts. 


On motion of Mr. Selden, it is ordered that this cause 
be, and it is hereby, reinstated upon the calendar, and 
stand for hearing thereon. 


Eq. docket, p. 38. 


Argued by Mr. Ray and Mr. Stanton, & submitted. 
Recorded in 2 M., p. 506. 
Decree g. t., reversing decree of special term of June 
24th and 28th, 1875, and remanding cause to special 
term. 2 M., p. 528.) 


CHARLES E. Hovey, et AL. 
| vs. >In equity. No. 3937. 
A. R. McDonacp. 


This cause came on to be heard on the 29th day of 
January, 1876, on appeal from the decrees respectively 
passed in said cause at the special term of the court, on 
the 24th and 28th days of June, 1875, and was argued 
by counsel, and thereupon, on consideration thereof, it 
is, this 4th day of March, 1876, ordered, adjudged, and 
decreed the said decrees be, and they are hereby, reversed 
with costs. And it is further ordered that this cause be, 
and the same is, remanded to the special term aforesaid, 
with leave to the defendants to answer the complainants’ 
bill within the time allowed under the general rule of 
this court. | 


Kq. docket, p. 38. 


Printer’s bills (2) for compl’t filed, viz: 

Chronicie office ........... cictiialiiiaiiiaiaaiaaia $28 00 
PE Te MET 
Answer. ‘Time for filing, extended to Ap’l 10, 1’76. 

M. 10., p. 466, as follows: 

It is ordered this 12th Ap’l, 1876, on motion of def’ts, 
that the time for filing answer herein, is hereby extended 
until and including the 26th day of April, 1876, upon 
condition that the defendants pay the costs, according to 
the decree rendered at the general term of this court. 


Ec. docket 14, p. 38. 


Taxed costs under order of April 12th, 1876, $11.15 
paid by C. A. Ray. 


May 
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2. Answer and cross-bill of def’ts, jurat, filed. 
5. Appearance of complainant by Durant & Hornor. 
Order-book 5, p. 307, (as follows :) 


The clerk will please enter our appearance for the 
complainants in this case. 
DURANT & HORNOR, 5, 5, 76. 


Appearance entered, as directed, by the clerk. 
Eq. doc. 14, p. 38. 


Pro confesso vs. def’ts, motion for. 

Restoration of funds, . « 

Vacation of cross-bill, motion for by comp!’t. 

Joinder in issue filed by comp|’s sol’s, Durant & Hornor. 

6. Denial of motion made May 5, ’76 (to vacate cross-bill), 
and general term replication ordered to be filed. M. 10, 
p. 510 (as follows) : 

The rule taken by compl’t on the def’t to show cause 
why the part of his answer styled a cross-bill or cross- 
petition should not be stricken out, and why the bill 
should not be taken pro confesso against the def’t Wm. 
White, came on to be heard before the court this 6th day 
of May, 1876, Thomas J. Durant for complainants, C. A. 
Ray, esq., for def.; when, after hearing the pleading and 
argument of cause, it is ordered by the court that the 
said motion be dismissed, with leave to complainant to 
amend his replication to make ita reply to the whole 
answer. 


6. Eq. docket 14, p. 38. 


General replication filed. 
8. (p. 39:) 
Testimony, motion to take, and notice filed. 
. ordered taken (as follows): 

M. 10, p. 522. That the complainant have thirty days 
to take his testimony in this cause, and the def’t thirty 
days thereafter to take his testimony, and ten days 
thereafter to complainant to reply. 


16. E. doc., p. 39. 


Testimony of C. A. de Chambrun, motion to take, and 
order to take (O. B. 5, p. 315), at chambers. 

On motion by plaintiffs, it is ordered, Alfred 'T. A. 
Torbert, consul-general of the United States, and Robert 
M. Hooper, vice consul-general of the United States, and 
Charles M. Wood, consular clerk, resjding in the city of 
Paris, in the Republic of France, be appointed commis- 
sioners to take the testimony of the said witness, Charles 
Adolphe de Chambrun, and that ninety days from the 
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1320 issuing of the commission by the clerk be allowed for the 
return thereof; and that the deposition of the witness 
may be taken by a majority of said commission. 

By the court. 


A. WYLIE. 
1876. 
May 17. Eq. doc. 14, p. 39. 
Testimony of C.A.de Chambrun. Interrogatories filed. 
99. sé sé ‘ss éé “é 
June 2. - ‘ “ In rebuttal. 
r ‘ ~ Commission to get 
issued to Paris, 
France. 
3. ° “ Pendleton & Dole. Motion for leave to 
take filed. 


“ Granted,O. B. 5, p. 332 (as follows) : 

It is ordered this 3rd day of June, 1876, that Thomas 
H. B. Dawson, J. Rufus Smith, and David H. Strother, 
residing in Berkeley Springs or vicinity, be named com- 
missioners to take the testimony of the said witness’, 
E. Boyd Pendleton and William P. Dole, and that thirty 
days from the issuing of the commission by the clerk be 
allowed for the return thereof, and that the depositions 
of the witnesses may be teken by a majority of said com- 


missioners. 
(Justice WYLIE.) 
1876. 
June 3. Interrogatories to E. Boyd Pendleton filed. 
= “ Wm. P. Dole. 


8. 30 days’ extension of time to compl’t to take proof, and 
leave to def’t to oppose motion filed, M. 10, p. 566 (as 
follows): 

On motion of T. J. Durant, solicitor for compl’ts, it is 
this 8th day of June, 1876, ordered that the time for 
taking compl’ts’ testimony be extended for 30 days, and 
that leave be granted to deft to be beard in opposition 
thereto. 

Also, ordered that E. C. Ingersoll, examiner, take the 
testimony of Gilbert Moyers in this cause. 

10. Commission to Berkeley Springs to T. H. B. Dawson, J. 

B. Smith, and D. H. Strother issued. 

24. Depositions from Berkeley Springs filed. 

30. “i “ Memphis 
July 6. ‘4 “Paris, France, 
July 13. Time for taking depositions : stipulation as to, filed. 

17. Motion to restore funds; stipulations as to, filed. 

Testimony on behalf of compl’ ts filed by Ex’r Anderson. 
Sept. 7, Suppression of certain testimony ; motion for, and notice 
of, compl’ts, filed. 


sé 
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Sept. 
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| Agreement to call up motion filed July 17, ’76. 


15. 


26. 


28. 
29. 


Testimony ; agreement of parties to take. Stipulations 
filed, and ordered, M. 11, p. 151 (as follows): 

It is ordered this 15’ Sept., 1876, on stipulation of coun- 
sel, that the testimony of John W. Robertson, Geo. W. 
Murphy, Jno. Summer, jr.. Wm. D. Moore, Wm. T. Hall, 
and others, be taken at Memphis, Tenn., on Wednesday, 
Oct. 4, 76, before U.S. Commissioner Henry T. Dix, or 
any other U. S.comm’r; and on failure to secure attend- 
ance of any of the witnesses, then the said testimony that 
it may be taken at Bastrop, La.,on Monday, the 9th day 
of Oct., 1876, before Judge ©. B. Wheeler, U.S. com’r; 
or in case said Wheeler fails to take such testimony, U.S. 
Com’r Busey may act in his place. 

Also the motion entered in the above-named cause by 
compl’ts’ counsel on the day of May, 1876, fora rule 
on defendants to restore to the custody of the court the 
sum of $49,297.56, came on this day for hearing’ before 
the court. And immediately thereafter came on also fur 
hearing before the court the motion made by counsel of 
complainant to suppress certain portions of the deposi- 
tions, which motion was entered on the day of Sept., 
1876, came on this 15th day of September, 1876, to be 
heard. Present, Thomas J. Durant for compl’t, Charles 
A. Ray for def’ts in both motions, when, by the request 
of the counsel on both sides with regard to the motion 
to return the money, and by the court ex proprio motu 
in regard to the motion to suppress certain portions of 
depositions, it is ordered by the court that both motions 
be referred to the general term, to be heard there in the 
first instance. 

Deposition of Henry Watson. Motion for leave to 
take by com’r. 

Record and brief of compl’t filed (10) by C. E. Hovey. 

Deposition of H. Watson. Motion for getting ordered 
heard in g. term, first instance, M. 11, ’72. 

Ordered that the motion to appoint a commission to 
take the deposition of Henry Watson and to extend 
time within which the def’ts may take their evidence, 
and affidavit in support of motion and interrogatories 
to be submitted to Watson be, and are hereby, re- 
ferred to the general term, there to be heard in first in- 
stance. 

Printed record in 3910 filed by McDonald. 

Def’ts testimony. Motions for appointment of ex- 
aminer to take at Boston and Newport. 

Interrogatories filed to be propounded to def’ts’ wit- 

nesses at 
Boston and 
Newport. 
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Do. do. C. C. Mun- 
gel, at 

Brook- 

lyn,N.Y. 

Do. do. to def’ts’ wit- 
ness, Wm. 

White, at 

Cincinnati, 


Exam’r. Motion to appoint David C. Winslow, Cincin- 


nati, O. 
Do. . -% Aubrey e mills 
a a notice of filed. 
“ at Brooklynapp’t’d, viz, D.C. Winslow. Com. or- 
| dered. 
” “Cincinnati “ we . “ 
“ Boston . “ C. W. Tuttle 
“ — “& Newport,R.T.“ “ W. Gilpin. 7 


M. 11, p. 185. 


It is ordered this 3rd day of October, 1876, that Wil- 
liam Gillespie, a U.S. com’r, residing at Newport, R. L., 
is appointed an examiner to take the testimony of the 
witnesses 8S. B. Brewster, T. T. Pitman, Jno. F. Flynn, jr., 
and Frank W. Marshall, witnesses on behalf of the def’t 
in this suit, upon the interrogatories and cross-interroga- 
tories and cross-interrogatories filed. 

It is further ordered that Charles W. Tuttle, a com’r 
of the circuit court of the U. 38. for the dist. of Mass., re- 
siding in Boston, in said State, be hereby appointed an 
examiner to take the testimony of the witnesses on be- 
half of the def’ts, Jos. P. Leitch, Alfred A. Mudge, and 
Joseph S. Coleman, and that he have until the 13th day 
of Oct., 1876, to take the same upon the interrogatories 
filed herein, cross-interrogatories having been waived. 

It is furthered ordered that David C. Winslow, a U. S. 
com’r, residing at Brooklyn, N. Y., is hereby appointed 
an examiner to take the testimony of Charles C. Mengel, 
a witness on behalf of def’t, upon the interrogatories filed 
by the def’ts, and such cross-interrogatories and recross 
as may be filed herein ; and the said testimony may be 
taken within ten days after the filing of the cross-inter- 
rogatories upon a commission then issued. 

It is further ordered that Aubrey Winslow, residing 
at Cincinnati, 0., is hereby appointed an examiner to 
take the testimony of Wm. White, on behalf of the def’ts, 
and that upon the filing of cross-interrogatories by the 


plaintiffs, to be answered by said witness, his testimony 


shall be taken within ten days thereafter, upon the in-— 
terrogatories propounded by the def’ts and the plaintiffs 
herein. , 


Oct. 


Oct. 
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10. 


18. 


Ket Pee *, 


Testimony on behalf of def’ts, by mail from Boston 
filed. Charles C. Glover, certificate of examiner T. D. 
Anderson, of his refusal to answer. 

Motion to require C. C. Glover to answer denied. 

Motion for 30 days’ extension of time for taking testi- 
mony on behalf of def’t filed and denied. M. 11, 193. 

It is this 10th day of Oct., 1876, ordered that the mo- 
tion of def’ts for an order requiring the witness Glover 
to answer certain interrogatories propounded to him be- 
fore the examiner be, and hereby is, denied. 

It is further ordered that the motion of def’ts for fur- ° 
ther time to take certain testimony be, and hereby is, 
denied. 

Cross-interrogatories by plaintiff to Wm. White filed. 

Declension to cross-examine Ch’s C. Moyer, - 

Spa. to testify behalf of def’t before ex’m’r, T. D. An- 
derson, issued to J. W. Robertson. 

Spa. to testify behalf of deft “ ¥ # . 
issued to Jno. W. Wright, and precept filed. 

Extension of time for thirty days take def’ts testimony ; 
motion and affidavit filed. 

Spa. to testify issued Oct. 14, ’76, returned. Same J. 
W. Wright, Oct. 14, ’76. 
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Extension of time for taking proof, def’ts, Newport, R. I.; 
mo. filed. 
6 6s ‘6 ‘a ‘4 és allowed. 
oT “c ‘6 ‘< Ty oe motion 
for, filed Oct.17; argued and submitted. 
M. 11, p. 202. 


On motion of def’ts, by their solicitor, C. A. Ray, the 
time within which the depositions heretofore ordered on 
behalf of def’ts, at Newport, R. L., be extended ten days. 


K’q. doc. 14, p. 40. 


Thirty days allowed def’t to take testimony under mo- 
tion of October 17, 1876. (M. 11, p. 215.) 

It is ordered this 23rd of October, 1876, that the time 
heretofore allowed the def’ts for taking testimony in this 
case be and the same is hereby extended thirty days 
from the expiration of the time fixed by the agreement 
of July 14, 1876, between comp’t’ and def'’ts. 

It is further ordered that in case the def’ts propose to 
examine witnesses outside the Dist. of Columbia the ex- 
amination shall be had on written interrogatories unless 
mutually agreed by the parties. 

It is ordered this 23rd day of Oct., 1876, on motion of 
def ’ts’ solicitor, that the time within which the deposi- 
tion of Wm. White was to bave been taken is hereby 
extended ten days beyond the time heretofore limited, 
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and in the event the examiner appointed to take such 
deposition shall decline to do so, the court hereby ap- 
points Henry Hooper, esq., of Cincinnati, Ohio, to bean 
examiner of this court and to take such deposition upon 
the interrogatories filed. 

Dep’ns of S. B. Brewster, T. T. Quitman, F. F. Flynn, 
and F. W. Marshall, from N. Y., for def’t. 

Do. of G. W. Murpliy, from Bastrop, La., & published. 

Do. of Wm. White, motion by def ’t to extend time. 

Do. “ “ time to take extended ten days 

beyond the time heretofore limited. 
(M. 11, 216, as above.) 
App’tg H. H. Hooper, of Cin., ex’r. 

Do. from Brooklyn, filed by D.C. Winslow. Motion 
to set aside order of 23rd inst., extending time to take 
proof thirty days, filed. 

Modification of order of 23rd, ’76, directed. (Min. 11, 
226.) 

And now this 30th day of October, 1876, the motion 
made by complainant to modify the order extending 
defendants leave to take testimony made on the 23rd 
day of Oct., 1876, came on to be heard—T. J. Durant, 
for complainants; Charles A. Day, for def’ts—when, 
after hearing argument of counsel, it is ordered, adjudged, 
and decreed that the said order of the 23rd Oct., 1876, 
be so modified as to the defendant from notifying 
the complainants to attend the taking of the deposition 
of Jno. W. Robertson and John Surraner outside the 
Dist. of Columbia. ; 

Deposition from Memphis, Tenn., by Adams Express, 
via Lynchburg, behalf of def’t, filed. 

Interrogatories, behalf of def’t, to be propounded to 
Frank Hurley, New Orleans, filed. 

Deposition behalf of def’t from Memphis. Same pub- 
lished by the clerk at the request of def’t’s sol. 

Spa. issued to J. W. Wright to testify behalf of def’t, 
precept filed. 

Interrogatories, behalf of def’t, to be propounded to 
J. G. McBaine at Chicago, filed. 

Spa. to testify issued to J. W. Wright, Nov. 2, 76. 
Return served Nov. 2, ’76. 

Cross-interrogatories to be propounded to Frank Hur- 


‘ley, filed. 


Stipulation for taking testimony of J. G. McBaine, on 
interrogatories or orally, behalf of def’t. 
Stipulation for taking testimony of Frank Hurley, on 
interrogatories and cross-interrogatories, behalf of def’t. 
Commission to New Orleans issued with stipulation, 
= interrogatories, and cross-interrogatories, behalf of 
el t. 


Do. do. Chicago. 


Nov. 


Dec. 


15. 
17. 


20. 


14. 
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Testimony from Chicago filed. 

Contumacious witness, L. O. Sullivan, certificate of . 
examiner T. D. Anderson, as to. 

Fixed, Wed. Nov. 22, 1876, to hear those motions re- 
ferred to gen. term. (2 M. G. T., p. 581.) 

And now come the counsel for complainants and move 
the court to fix for hearing the three several matters re- 
ferred to by the court in special term to be heard before 
this court in the first instance, to wit, the motion of com- 
plainant to strike out certain portions of the depositions 
of witnesses taken before Anderson, examiner. Second. 
Motion of complainant to order defendant to restore to 
the custody of the court the money had from the re- 
ceiver. 3. Motion of def’t to have an extension of 90 
days to take testimony in Australia. Durant & Hornor, 
for complainant. Whereupon the court orders that said 
matters be heard on Wednesday the 22nd inst. 

Printed record (10 copies) and brief (10 copies) filed 
by def ’ts. 

Deposition, F. Hurley from New Orleans, behalf of 
def’t, by Adams & Co.’s Express. Charges $113.00, p’d 
by d’f’t. Published at request of def ’t. 

Extension of time for taking testimony, motion of 
def ’ts for filed. 

Close of testimony, motion and notice of filed by com- 

I’ts. 
. Affidavit of Hovey, compl’t, against enlarging time 
for taking testimony. Refusal of compl’ts. Motion to 
close def’ts testimony. (M. 11, 303.) 

It is this 5th day of Dec., 1876, ordered that the com- 
plainants’ motion for an order on def’ts to close their 
testimony, after argument, be and hereby is denied. 

Extension of time to take def ’ts proof (30 days) and to 
retake proof of Hurley and McBaine. (M. 11, p. 304.) 

Come now this 5th day of December, 1876, the plain- 
tiffs and defendants, by their solicitors, and the motion 
of said def’ts, made on the Ist day of Dec., 1876, and 
continued by agreement of the parties until this for the 
extension of time for taking evidence for the def’s is now 
heard, and it is ordered that said motion be granted, and 
said extension of time is hereby allowed for thirty days 
from this 5th day of December, 1876, and the further 
motion of def’ts for retaking of the testimony of Frank 
Hurley and Jno. G. McBaine being heard, said motion is 
granted, and it is ordered that the depositions of said 
witnesses may be retaken, as asked in said motions, upon 
interrogatories and cross-interrogatories before the same 
commissioners whe reported the former testimony. 

Inter’g’s behalf def. to be p’p’d to J. Hurley New Or- 

leans, La. 


7 
-_ 
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7 . . Jno. G. McBaine, 
Memphis, Tenn. 
i ° . Dr. Hunter, Mar- 
tinsburg, W. Va. 

Cross ft) “ comp. ‘“c“ éc éé 
Exc’p’s of comp. to def’s int’g’s to McBaine & refusal 


to cross. 
és ‘é sé F. Hurle Ty 
Com’s (2) issued to Memphis and New = with 
interrogatories and cross-interrogatories, issued at request 
of C. A. Ray, filed. 
Com’s to W. H. H. Flick, Martinsburg, W. Va., or’d 
by def’s sol., precept. 
‘ 2 ’ to take proof 
of Dr. Hunter (def’ts). 


Spa. duces tecum for Gilbert Moyers issued. 


Spa. duces tecum for Gilbert Movers returned, sum- 
moned Jan. 2, 77. 

Australia, motion for 90 days’ time to examine witness 
in; notice to hear in G. T. 

Spa. to testify before Exam’r Anderson behalf def’t 
issued to J. W. Wright and filed. 

Closing of def’ts testimony ; motion for order for, filed 
by compl’t (service). 

Spa. to testify issued Jan’y 3, ’77, returned service 
Jan’y 4, ’77. | : 

Dep. of Frank Hurley, rec’d by mail from New Or- 
leans, filed. 

{nlargement of time for taking Watson’s deposition 
refused. (3 M.G. T., p. 3.) 

On this 8th day of January, 1877, the court being duly 
udvised upon the motion argued on the 6th inst. made 
by def’ts for a delay of ninety days to take the deposition 
of Henry Watson in Australia, doth now order that the 
said motion be overruled, with leave to the def’ts to 
withdraw their application. - 

Suppression of T. C. Anderson’s deposition; motion 
and notice for, by compl’ts. 

Notice of rule to close def ’t’s evidence filed by compl’ts. 

Rebutting testimony; motion and affidavit of com- 
plainant for further time filed. 

Closing of def’t’s testimony ; notice of motion for, filed. 

Deposition of Dr. Hunter, from Martinsburg, W. Va. 

Rebutting proof; 30 days allowed def’ts to take; M. 
11, p. 406. 

The parties to the above cause having stipulated in 
writing that the def’t’s time for taking rebutting tes- 
timony be extended thirty days from the 12th day of 
January, 1877, it is ordered by the court that the delay 


a. 


24. 
31. 
Feb’y 3. 


10. 


132712. 


Feb. 13. 
16. 


20. 
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for taking evidence in rebuttal by defendant be extended 
accordingly. 
‘ a of Thos. C. Anderson; motion to suppress, 

Interrogatories in rebuttal to Charles Adolphe de Cham- 
brun and Exhibit X filed. 

Depositions, behalf of def’t, filed by Examiner Ander- 
son. 

Spa. duces tecum to L. Whitney, supt. W. U. Tel. Co., 
ordered and issued. 

Archibald Wilson, witness behalf of compl’ts; stipula- 
tion & interrogatories for examination of. 

Extension of time for taking proof; notice of motion 
for. filed by compl’t, and service endorsed. 

Commission to take testimony under interrogatories 
filed Jan’y 31, 1876 (?), issued ; suspension of duces tecum 
issued Feb’y 8, 1877; notice of motion and affidavit & 
motion ; suspension of duces tecum issued Feb’y 8, 1877, 
ordered. (O. B. C., p. 98.) 

It is this 10th day of Feb’y, 1877, ordered that the 
motion this day filed to set aside spa. duces tecum issued 
to L. Whitney, supt. of the W. U. Tel. Co., be set down 
for hearing for Monday, Feb’y 12th, 1877, at 11 o'clock 
a.m., and until further order the proceedings under said 
subpcena duces tecum be stayed, and the time consumed 
by such stay of proceedings shall not be deducted from 
the time allowed the plaintiffs for taking testimony. 

Justice WYLIE. 


Spa. to testify issued Feb’y 8, 1877, returned served 
Feb’y 9, 1877. 

Affidavit of C. E. Hovey, with copies of telegrams— 
jurat—filed. 

Postponement of hearing motion for rule, by consent, 
allowed. 

Deposition from Balt., Md., filed on behalf of compl’t, 
and published at request of comp!'t. 

Writ duces tecum issued Feb’y 8, 77, quashed. (M. 
11, p. 476.) | 

And now, to wit, Feb’y 16, 77, the motion of the de- 
fendant McDonald in reference to the subpceena duces 
tecum issued to Leonard Whitney, sup’t of the Western 
Union Tel. Co., to produce before Com’r Anderson tele- 
gram Charles A. Ray and M. L.. Hawkins, and thus com- 
ing on for hearing, after argument by the respective 
counsel, it is ordered, decreed, and adjudged that said 
subpcena be set aside, and that the telegrams called for 
in said subpeena shall not be produced by said Whitney 
befure said com’r. 

Spa. to testify behalf of compl’t ordered, and issued to 


E. Byrne. 
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Agreement as to evidence filed. 

Letter of Judge Ray relative to telegram. 

Argued and submitted. (3 M., G. T., p. 22.) 

Deposition behalf of def’ts filed behalf T. D. Ander- 
son, examiner. 

Transcript of bankruptcy record U. 8. dist. e’t, south. 
dist. Ohio, filed. 

Suppression of testimony; motion behalf of compl’t 


for, filed. 


Suppression of testimony ; motion to recommit to S. T. 
“ ’ recom mitted to S. T. 
(3 M.,G. T., p. 33.) 
. . notice of renewed for S. T. 
" . deferred to final hearing of 


cause. (M. 11, p. 568.) 
3M. G.'T., p. 33. 


And now at this term, on the 28th day of March, 1877, 
the motion made in the above-named cause by the com- 
plainants for an order to suppress certain testimony made 
at the said special term by compl’ts on the 12th day of 
Sept., 1876, and transferred to this general term by an 
order of the fifteenth of September, 1876, came on to be 
heard and was argued by counsel, and thereupon, upon 
consideration thereof, it is ordered that the said motion 
to suppress testimony be remitted to the special term. 


M. 11, p. 568. 


The motions to suppress testimony taken by complain- 
ant were called up this day, 3rd Ap’l, when the counsel 
of def’ts, W A. Cook, esq., being absent and engaged in 
acriminal trial, the motions are continued, to be tried 
with the merits of the case at the final hearing. 

Depositions in rebuttal for compl’ts taken and filed by 
T. D. Anderson, examiner. Fee, $194.80. 

Motion of compl’t to suppress overruled, court reserv- 
ing right to pass upon at gen. term, where it is now 
ordered to be heard in first instance. (M. 12, p. 42.) 

This cause came on to be heard at this term, and was 
argued by counsel on the motions to suppress certain 
portions of depositions made by complainants, and there- 
upon and on consideration thereof it is ordered, ad- 


_ Judged, and decreed that the complainant’s motion to 


suppress testimony be overruled, the court reserving the 
right, however, to pass upon the objections to testimony 
as made in said motions when the testimony shall be 
read on the trial; and further ordered that the cause be 
certified to the general term, there to be heard in the 
first instance. 


By the court. 
A. W. 


at 
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Ap’ 30. Order of May 6, 76; motion of compl’t to review and 
set aside filed. 
May 24. 10 copies record filed by comp!l'’t. 
June 19. PF peters, ordered restored to registrv of court. (3 M. 
. T., p. 94.) 
The motion made at the special term on the 5th of 
May, 1876, by complainants for a rule upon defendants 
to require them to deposit in the custody of the court a 
sum of forty-nine thousand two hundred and ninety- 
seven dollars and fifty-six cents in gold, which has been 
= to the said defendants by the receiver, George W. 
iggs, under an order of court of the 28th day of June, 
1875, having been transferred by order of the special 
term of the 15th of September, 1876, to the general term, 
to be heard here in the first instance, came on to be heard 
before the court on the 27th day of Feb’y, 1877, and was 
argued by counsel; and thereupon, upon consideration 
thereof, as it appears by the order of court in special 
term of 12th of July, 1875, that the fund in controvers 
was paid over to the defendants jointly, the court dot 
order, adjudge, & decree that the defendants, Augustine 
R. McDonald and Wm. White, be now ordered and re- 
quired to pay over to the registry of the court the amount 
so by them received, namely, forty-nine thousand two 
hundred and ninety-seven dollars and fifty cents, with- 
out delay or defalcation. 


By the court: H. J. 
Aug. 23. $49,297.50 ordered restored, copies (4) certified with 
seals, 


Sept. 14. Rule for contempt, notice of motion for original affi- 
davit and affidavit of service filed, (3). 
25. Rule for contempt, notice of motion for trial of, filed. 


Dec. 8. Contempt declared as vs. defendants McDonald and 
White, and six days allowed them to comply with order 

1329 of June 19th, ’77. (3M. G. T., p. 122, 3), certificates to 
copies. 


The motion made by complainants fora rule upon the 
defendants to show cause why they should not be de- 
creed to be in and punished as for a contempt of court, 
for having failed to obey an order of the court of 19th 
Jan’y, 1877, directing them to pay into the registry of 
the court the sum of $49,297.50, in gold, came on to be 
heard, and was argued by counsel of complainants, coun- 
sel of defendants being absent, though duly notified ; 
and thereupon, upon consideration thereof, it is ordered, 
adjudged, and decreed as follows: 

_ That the said rule be made absolute, and that the said 

Augustine R. McDonald and the said Wim. White, the 
defendants, be taken and decreed to be in contempt of 
the aforesaid order of the court. 
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That unless the said Augustine R. McDonald and the 
said Wm. White, within six days from the entry of this 
order, and the service of a copy thereof upon their solic- 
itors, shall in all respects comply with the said order of 
19th of June, 1877, and pay into the registry of this 
court the sum of forty-nine thousand two hundred and 


‘ninety-seven dollars and fifty cents, in gold, the answer 


filed by them in this cause be stricken out, and that 
this cause proceed as if no answer therein had been in- 
terposed. : 

And that till the said defendants shall comply with 
the said order of the 19th June, 1877, all proceedings on 
part of the said defendants in this cause be and the same 
are perpetually stayed. 

By order of the court: 

D. K. CARTTER, 
: Chief Justice. 


Service of copy of decree with copy of decree returned 
by J. M. Durant, jurat. 

Expungation of def’ts’ answer—motion of compl’t for 
jurat of E. V. Price. 

Expurgation of def’ts’ answer—motion of comp. & no- 

tice, with service & 
-‘ Jurat. 
7 ss “ ordered. (M. G. T. 3, 
p. 125.) 

The motion for a rule on the def’ts to show cause why 
their answer should not be stricken out, came on this 
29th day of Dec., 1877, to be heard before the court, and 
was argued by Thomas J. Durant for complainants, and 
no one appearing for def’ts; whereupon, and upon con- 
sideration thereof, it appearing to the court that the order 
of this court of eighth of Dec. was served upon William 
A. Cook, one of the solicitors for def’ts, on the 17th day 
of December, 1877, and on Charles A. Ray, esq., on the 
17th day of December, 1877; that more than six days 
have elapsed since the said notices were served, and that 
the def’ts have not complied with the order of this court 
aforesaid of the eighth day of Dec., 1877, and have not, 
as therein commanded, restored to and deposited in the 
registry of this court the sum of $49,297.50 in gold, it is 


_ therefore ordered, adjudged, and decreed that the answer 


filed in this cause by the def’ts, Augustine R. McDonald 
& Wm. White, be stricken out and removed from the 
files of thé court; that this cause do. proceed as if no 
answer had been interposed ; and that until the said de- 
fendants, Augustine R. McDonald and Wm. White, shall 
comply with the order of this court of the 19th day of 
June, 1877, and with the order of eighth of Dec., 1877, 
and deposit in the registry of this court the sum of 
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$49,297.50 in gold, all proceedings on the part of the said 
defendants in this cause are stayed. 


By order of the court: 
D. K. CARTTER, 
Ch’f Justice. 


Judge Wylie announces that he was not pressnt in 
court when the order of eig’th December last was argued 
and decided, and therefore will take no-part in the de- 
cision of the present motion. 

Deciination of Justice Wylie to take part in the pro- 


3 ceedings of the day herein filed. 


? 31. 
1878. 
Jan. 7th. 


Jan’y 14. 


Pro confesso vs. def’ts; notice of motion for filed. 


Motion made in pursuance of said notice postponed till 
Jan’y 14. (3 M., p. 128.) 

In pursuance of their notice filed on the 31st Dec., 
1877, that on this day the compl’ts would move fora 
pro confesso against the def’ts, the said compl’ts, by their 
solicitor, here now move the court fora decree to take 
the bill for confessed for the reason stated in said notice, 
to wit, that the answer of the def’ts has been ordered to 
be removed from the files & stricken out, & the cause 
ordered to be proceeded with as if no answer had been 
interposed ; whereupon the court orders that said motion 
be postponed till the 14th inst. 

Petition of Wm. A. Cook against action of court on 
said motion ordered to be heard before full court, and 
that the petition be filed in the cause. (3 M. G. T., 
133.) 

This cause came on to be heard upon the complain- 
ants’ aforesaid motion that the complainant’s bill be taken 
for confessed for the reasons set forth in said motion, 
whereupon Wim. A. Cook presents to the court his peti- 
tion praying, for the reasons therein stated, first, if any 
order or decree has been made based on service of no- 
tice or papers on him as solicitor of the defendants that 
they be declared null & void; and second, that no pro 
confesso be allowed against defendants on the service of 
a notice thereof on him; and third, for such other and 


further action as to the court may seem just and proper. 


And thereupon the court orders that the said motion of 
complainants be heard before a full court, and that the 
said petition of Wm. A. Cook be filed in the cause. 

Removal from files of petition of Wm. A. Cook of 14th 
Jan’y, 1878—petition of com pl’ts for filed. 

Order upon said petition of compl’ts, 3 M. G. T., p. 138. 
The complainants, by their counsel having. with leave 
of the court, filed a petition for the removal from the files 
of the petition filed by Wm. A. Cook, esq., in this case, 
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on the 14th Jan’y, 1878, it is now ordered that the said 
leave to file be entered on the minutes. 


Wm. A. Cook’s answer to compl’ts’ motion to remove 
his petition from the file. 

Answer of compl’ts to petition of Wm. A. Cook filed. 

Recession of order of Jan’y 14,1878. (3 M.G. T., 148.) 

The court, on the written motion of the compl’ts filed 
this day, hereby rescinds so much of the order entered 
herein on the 14th day of Jan’y, 1878, as requires the 
compl’ts’ motion for a pro confesso against the def’ts to 
be heard before a full bench, and orders that said motion 
for a pro confesso be heard without regard to said order 
on Friday. 

Pro confesso. Motion for hearing jurat to affidavit of 
service filed. 

». 183 confesso against defendants decreed. (3 M. G. T., 

152.) 

Y The answer of defendants having been removed from 
the files for their contempt in refusing to obey the order 
of the court and deposit in the registry the sum of 
$49,297.50, it is now ordered, adjudged, and decreed that 
the bill be taken pro confesso against them. And this 
order is made independently to the question whether 
Wm. A. Cook bas appeared at any time as solicitor in 
this case. 

By the court. 

Feb’y 12, 1878. 

Adj’d till eleven. o’clock on Monday morning, the 18th 
of Feby, 1878. 

D. K. CARTTER, Chief Just. 


Notice of motion to make absolute filed. 

Made absolute. (3 M., G. T., p. 159.) 

This cause came on to be heard at the April term, on 
this 17th day of Ap’'l, 1875, & it appearing that at ‘the 
preceding Jan’y term, on the llth day of Feb’y, 1878, it 
was ordered, adjudged, & decreed that compl’ts’ bill be 
taken for confessed against the defendants; and it further 
appearing that the said def’ts are still in contempt of the 
orders of the court of the 19th day of June, 1877, and of 
the 8th of Dec’r, 1877, directing them to restore to the 
registry of the court the sum of $49,297.50 in gold, and 
have refused & neglected, and are still refusing and 
neglecting to obey the said orders; and it appearing by 
the original and amended bills of compl’ t herein that in 
the month of June, 1873, the def’t Augustine R. McDon- 
ald employed the compl'ts, Chas. E. Hovey & Wm. P. 
Dole, as attorneys at law, to prosecute a claim of him, 
the said McDonald, before the Mixed Com’n on British 
and American Claims, under the treaty of May 8, 1871, 
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for the value of 5,000 bales of cotton, more or less, 
amounting to the sum of $20,000, more or less, for which 
services the said Augustine R. McDonald agreed to pay 
the said Charles E. Hovey & the said Wm. P. Dole asum 
equal to 25 %, being one-fourth of the amount: which 
might be allowed on said claim, the payment of which 
sum was agreed to be made a lien upon the said claim 
and upon any draft,.money, or evidence of indebtedness 
which might be paid or issued on said claim ; and it fur- 
ther appearing that the said compl’ts faithfully performed 
all things so as aforesaid by them agreed to be performed, 
and that there was allowed & awarded by the said Mixed 
Com’n British & American Claims in favor of the said 
Augustine R. McDonald the sutn of $197,190.00 in gold ; 
and it further appearing that upon the award and allow- 
ance aforesaid the def’t Augustine R. McDonald became 
indebted and liable to pay to the compl’ts the sum of 
$49,297.50 in gold, being one-fourth of the sum so 
awarded, and that for the payment of said amount the 
compl’ts had a lien upon the claim and upon the certifi- 
cate of amount allowed thereon, and upon all money 
due or payable in respect thereof; and it appearing that 
on the 12th day of August, 1874, the said Augustine R. 
McDonald, for the purpose of defrauding compl’ts out of 
their just rights, assigned, but colorably and without 
consideration, and with a fraudulent design against 
compl’ts to the other def’t, Wm. White, the whole of said 
award ; that the said Wm. White, at the time of taking 
said assignment, was a party to said fraudulent design, 
and had notice of the claim and lien of the compl’ts; 
and all these facts being explicit in the bill and amended 
bill of complaint, and standing without denial on the 
part of the def’ts; it is now, on the motion of Durant & 
Hornor, of counsel for the compl’ts, ordered, adjudged, 
and decreed that the decree pro confesso of the 11th of 
Feb'y, 1878, be made absolute, and that the said def’ts, 
Augustine R. McDonald & Wm. White, pay to the com- 
pl’ts the sum of $49,297.50 in gold. And it is further 
ordered, adjudged, & decreed that the compl’ts have a 
lien upon the claim of Augustine R. McDonald against 
the United States as awarded by the Mixed Com’n of 
British and American Claims under the treaty of May 
8, 1871, of $197,090.00 in gold, & upon any draft, money, 
evidence of indebtedness, or proceeds thereof, with legal 
interest from this date. 


By order of the court. 


D. K. CARTTER, Ch’f Justice. 
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Ap 24. RuleuponG.W. Riggs, receiver, to file ans.; motion 

ae | for filed, jurat. 

1333 May10. “ « 7 “ postponed to May 13, 

| ’78, notice 
of filed, 
: jurat. 
ag ens . . . “ June 3rd, 
, 78. (3 M. 
G. T., p. 192.) 
The motion for the rule on receiver is postponed until 
Monday, 3rd of June, 1878. 
June 3. Postponed to June 6,’78. (3 m., G. T., p. 199.) 
Motion for rule on receiver to account postponed until 
the sixth day of June, 1878. 

6. Rule upon G. W. Riggs, receiver: Motion for notice of 
hearing day, jurat 
to service. 

. Made absolute; re- 
ceiver to file ac. 
within ten days. 
(3 m. G. T., p. 
207.) 

The motion in this case calling upon the receiver to 
show cause why he should not be ordered to file an ac- 
count, came on this day, Friday, the 7th June, 1878, to 
be heard, when, on hearing counsel, it is ordered, ad- 
judged, and decreed that the rule be made absolute, and 
that Geo. W. Riggs, receiver, be, and he is hereby, ordered 
to file an account within ten days after service upon him 
of a copy of this order. 

By order of the court. 


~] 
7. 
° 
- 
~ 
~ 


D. K. CARTER, Ch’f Just. 


June 17. Rule upon G. W. Riggs, receiver: Aff. of Ed. U. Price 
as to service of 
copy, jJurat. 

Report of . . Filed with ace’t and 
receipt attached. 
19. Rule to show cause, &c.: Notice of motion for, filed ; 
jurat of service. 

June 29. Account of receiver’ Exceptions to, filed by Durant & 

Hornor entered. (3 M. G. T., p. 220.) 

- Now come into court the compl’ts by their solicitors, 
Messrs. Durant & Horiuer, representing by their petition 
the defectiveness & illegality of the account and _state- 
ment accompanying, filed by George W. Riggs, receiver 
herein, and in opposition thereto file their six several 
objections, all which, with appended exhibits, the court 
orders referred to the auditor for examination and re- 
port. 


) 
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July 2. Spa. for witnesses before auditor. Duces tecum for 
Geo. W. Riggs ordered and issued. 
July 5. Copies (2) made for Durant & Hornor. 
6. — Motion for rule filed June 17, ’78, for W. A. 


' GEORGE ELLIOTT ET AL., 4€. 


Copy compl’ts’ petition in opposition to receiver’s re- 
port issued to W. A. Cook. 


1334 Agreement to put in evidence rule of court No. 89. 
Supreme court of the District of Columbia. 


Hovey AND DOLE 
vs. No. 3937. In equity. 
McDonaLp AND WHITE. 


It is hereby agreed that the complainants may put in evidence, in 
the account of George W. Riggs, receiver, before the auditor of the 
court this copy of one of the rules of court: 


“MEASURES FOR STAYING EXECUTION. 


“89. After judgment is entered in the circuit court, or at a special 
term, execution may be issued, unless the party condemned move to 
vacate it or set it aside for fraud, deceit, surprise, or irregularity, or 
resort to a review of it before the general term.” 


August 19, 1878. 
DURANT & HORNOR, 
For Complainanis. 
WILLIAM A. COOK, 
For Geo. W. Riggs. 


Rules of practice of the supreme court of the District of Columbia, adopted 
June 22nd, 1875, in general term. 


“APPEAL TO GENERAL TERM. 


“91. Upon an appeal to the general term, the court shall review 
the order, judgment, or decree appealed from, and affirm, reverse, or 
modify the same as shall be just. 

“ No order, judgment, or hese of any of the courts held by a 
single justice of this court shall be reviewed in the general term, 
unless the appeal shall be taken and perfected within thirty days 
after the order, judgment, or decree complained of shall have been 
made or pronounced. No such appeal, except in cases in which the 
United States or the District of Volambie is appellant, shall operate 
as a stav of execution where the judgment is for a specific sum of 
money, unless the appellant, with one surety or more, to be approved 
by the court or one of the justices, within twenty days after the 
judgment or decree, execute and file iu the cause an undertaking in 


the following form, substantially : 
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(Endorsed :) Exhibit marked “G. W. R. No. 4.” Filed July 23, 
78. Thos. Hood, auditor. 


OFFICE OF THE COMMISSIONERS OF THE SINKING FUND, 
Washington, D. C., June 24th, 1875. 
Mess. Rigas & Co., Washington, D. C.: | 
Strs: Herewith you will receive the following described 3.65 % 
registered bonds of the funding loan of the District of Columbia, acts 
June 20, ’74, Feb’y 20, ’75: 
ey 0 ig Oe I OB, 0 ce ce co we coe neeeoneseeces 2,900 
I, C0 Oe acmeccccce one cone cons eqn onme 50,000 
issued in the name of Geo. W. Riggs, receiver, in exchange for a like 
amount of coupon bonds surrendered by you on the 19th Ap’! last. 
Please sign and return duplicate receipts therefor, herewith en- 
closed. 
Very respectfully, 
MOSES KELLY, Treasurer. 


(Endorsed :) Exhibit marked “G. W. R. No. 5.” Filed July 28, 
"78. Thomas Hood, auditor. 


1339 (Copy.) 
In the supreme court of the District of Columbia, June 28th, 1875. 


THOMAS J. PHELPS 
v8. No. 3910. 


AvuGUSTINE R. McDonaLp & WILLIAM WHITE. 


Enter appeal to the general term from the decree of the court in 
special term, sustaining the demurrer and dismissing the bill. 
JNO. D. McPHERSON, 
Sol’r for Complainant. 


Appeal to G. T. entered by clerk. 


A true copy. 


Test : 
R. J. MEIGS, Clerk, 


By M. A. CLANCY, Ass’t Clerk. 


(Endorsed :) Order of appeal to gen. term from decree in special 
term of June 28th, 1875. Filed July 25, 1878, & marked “ Exhibit 
No. 6.” Thos. Hood, auditor. Entered June 28, 1875. R. J. Meigs, 


‘clerk. 


In the supreme court of the District of Columbia. 
ry > . 
lHomas J. PHELPs In equity. No. 
3910. 


vs. 
AvuausTINE A. McDonaLp & WILLIAM WHITE. 


The plaintiff having appealed to the general term from the decree 
pronounced against him in the special term on the 28th day of 


qt 
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June, 1875, he and Daniel W. Bell and James H. Wear, his sureties, 
for themselves and each of them, their and each of their heirs, ex- 
ecutors, and administrators, appearing and submitting to the juris- 
diction of the said general term, hereby undertake to abide by, per- 
form, and pay its decree, which they agree may be pronounced 


against each and all of them. 
DANIEL W. BELL. 
J. H. WEAR. 
T. JEFF. PHELPS. 


Witness to the signature of T. J. Phelps— 
J. F. Mecuire. 


Approved. 
A. WYLIE. 


A true copy. 
Test : 


R. J. MEIGS, Clerk, 
By M. A. CLANCY, 
Ass’t Clerk. 


1340 UwnitTep STATES OF AMERICA, 
Eastern District of Missouri, ss : 


I, Daniel W. Bell, who have signed the foregoing undertaking as 
sureity, on oath, depose and say that I am worth two hundred thou- 
sand dollars over and beyond all my just debts and liabilities. 


DANIEL W. BELL. 


Signed and sworn to before me this 5th day of July, A. D. 1875. 
EDMUND T. ALLEN, 
United States Commissioner Eastern District of Missouri. 


UNITED STATES OF AMERICA, 
Eastern District of Missouri, ss : 


I, James H. Wear, who have signed the foregoing undertaking as 
surety, on oath, depose and say that | am worth eighty thousand 
dollars over and beyond all my just debts and liabilities. 


J. H. WEAR. 


Signed and sworn to before me this seventh day of July, A. D. 


1875. 
EDMUND T. ALLEN, 
United States Commissioner Eastern District of Missouri. 


A true copy. 
Test: 
R. J. MEIGS, Clerk, 
By M. A. CLANCY, 
Ass’t Clerk. 


(Endorsed :) Approved July 16th, 1875. Filed July 25th, 1878, 
& marked “ Exhibit No. 7.” Thos. Hood, auditor. Filed July 16, 
1875. R. J. Meigs, clerk. 
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In the supreme court of the District of Columbia. 


CHARLES E. Hovey anp WILLIAM P. DOLE, 


complainants, } No. 3937. Equity, 


, v8. d 
oc. 14. 
AvousTINE R. McDoNnaLp AND Witram | 


White, defendants. 


This cause came on to be heard upon the demurrer of William 
White, defendant, and upon the demurrer of Augustine R. McDon- 
ald, defendant, to the amended bill of complaint at this term, and 
was argued by counsel, and thereupon, upon consideration thereof, 
it is, this 24’ June, 1875, ordered, adjudged, and decreed as follows, 
to wit: That the demurrer to the said amended bill of complaint be 
sustained, and the bill be distnissed with costs. 


By the court. 
A. WYLIE. 


(Endorsed :) Decree sustaining demurrer & dismissing. M. 9., p. 
251. Exhibit No. 8, filed Aug. 2, 1878. Thos. Hood, auditor. 
Filed June 24, 1875. R. J. Meigs. 


1341 In the supreme court of the District of Columbia, June 28th, 
1875. 
Tuomas J. PHELPS, ASSIGNEE, COMPLAINANT, _ ) 
vs. | No.3910. Equity, 
AvaustInE R. McDonacp anp WILLIAM WHITE, [{ doc. 14. 
defendants. 


This cause came on to be heard upon the demurrer of William 
White, defendant, and upon the demurrer of Augustine R. MeDon- 
ald, defendant, to the bill of complaint at this term, and was argued 
by counsel, and thereupon, upon consideration thereof, it is ordered, 
adjudged, and decreed as follows, viz: That the demurrer to the said 
bill of complaint be sustained, and the bill of complaint herein is 
disnsissed at the costs of the plaintiff. 

By the court. 

A. W. 
Geo. W. Riggs, 

And that the receiver, /\ appointed in this 

use assignee, vs. McDonald & White, 
case and in *Hover & Dole, No. 3937, 

No. 3910, 
vs. the same defendants, be directed 
belonging to said cause 
to pay the funds into the hands of 
to the said McD. & White or 


the plaintiffs, defendants herein, or to this 
thereon shall 


order, and A said receiver A\ be hereby 
> aS 
discharged. 


ee A ec ce epee —eenamee 
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My margin:) This slip by order of court applies to both 3910 & 


Test: 
R. J. MEIGS. 


(Endorsed :) Exhibit No. 9. Filed Aug. 2, 1878. Filed June 28, 
1875. R. J. Meigs. Thos. Hood, auditor. 


(Duplicate.) 


OrFrice oF Hatcn & Foore, 
No. 12 Wall st., Feb. 23d, 1875. 
Bought Riggs & Co.: 


OOM Gi Nios s aortic cotentcmeadaane auaiiel 107,246 71 


41. Opposition and exceptions to auditor’s report—Filed October 24, 
187 


878. 


In the supreme court of the District of Columbia. 


CHARLES E. Hovey & Wma. P. Dore 
v8. No. 3937. Eq. d.14. 


AUGUSTINE R. McDonatp & Wm. Wuartre. 


Now into this honorable court, by their attorneys, come 

1342 Charles E. Hovey and Wm. P. Dole, complainanis, and to the 

report filed herein October 4, 1878, by Thomas Hood, the 

auditor of this court, in conformity to an order of the first of July, 

1878, file this their opposition and exceptions thereto on the grounds 
following: 

First. The report is in form objectionable, because it violates rule 
73 of this court’s rules, and states and recites all the parts of the 
states of facts, charges, affidavits, depositions, examinations, answers, 
and petitions; because the report is not paged ; because the facts fur- 
nished are not the ultimate facts required in such a case; nor is there 
any such statement of facts as will enable the court readily to see 
what the exact case before them presents for a decision. The report 
is uselesslv long and extravagantly expensive. And for specification 
of ultimate facts which the auditor should have expressly found, and 
which opponents aver are clearly proved by the evidence before 
him, opponents show : 

(a.) Receiver’s acquaintance with McDonald and his ignorance of 
Ray. 

(b.) His waiver of his commission, as receiver. 

(c.) His manifest hurry to get hold of and own the 3°); bonds in 
his hands, as receiver, and make a profit out of the trast funds. 

(d.) His consultation and irregular communication with the judge 
in open court, and total neglect on receiver's part to consult counsel. 

(e.) Permitting McDonald and Ray, as if they were the executive 
officers of the court, to execute a judgment which he knew was al- 
ready appealed from, and which he knew or should have known 
could not be legally enforced, and from which he himself might 
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have appealed, not only to the court in general term, but likewise 
to the supreme court, and in paying on a reveipt not signed by 
White, one of the defendants, or accompanied by his power of at- 
torney, and in relying on McDonald for the correctness of the pay- 
ment as well as of the written receipt given by him. 

(f.) His omission to charge any commission, as receiver, in the 
hurry to pay. 

(g.) And that the 3,6°; bonds are, in law and in fact, still in pos- 
session or under the control of the receiver. 

Second. The report is in substance altogether illegal, by its sanc- 
tion of the alleged payment to McDonald and Ray of $107,012.87 on 
the following false and illegal principles of law, viz: 

(a.) In treating this honorable court as inadequate to the duty of 
securing to them (opponents) their rights. 

(b.) And in treating opponents as the sufferers under the decree of 
June 28, 1875, and this court as powerless to afford relief. 

(c.) And in suggesting that had receiver refrained from paying 
the decree of June 28, 1875, it would have been a defiance to the 
court. 

(d.) And in treating the commissions charged by Riggs & Co. as 
being involved in this case. 

(e.) And in treating the receiver as a mere instrument in the hands 
of Judge A. Wylie; asan officer’without volition; asa purely minis- 
terial officer of the said Judge A. Wiley, and totally ignoring the 
fact that the receiver is an officer of the supreme court of the Dis- 
trict of Columbia, and owing duty and fidelity not to one judge 
only, but to the whole court—an error which pervades the entire 
report of the auditor. 

(f.) Hence the error in the report which declares that re- 
1343 ceiver cannot appeal from the decree of a judge, and that 
receiver must pay ona judgment appealed from, and that 
receiver has no agency in correcting the errors committed by the 
court,even when notified by them, and is to be protected at all haz- 
ards when he voluntarily executes a judgment which is not final, 
but appealed from, without consulting counsel, but preferring to ver- 
bally consult the judge as to his duties as receiver, and acting on 
such verbal communication from the judge. The following quota- 
tion from the report, “ A verbal notice to the receiver, by whomso- 
ever given, amounts to nothing,” if true in law, which is denied, is 
directly contradictory of all the conclusions of law in the auditor’s 
report, for without this verbal notice Riggs would not have paid. 

(g.) The auditor erred in holding that the decree itself served on 
the receiver was a sufficient warrant for his obedience to its definite 
directions. The decree did not uphold and explain itself. It was 
subordinate to the rules of court and the laws of the land. The 
receiver could not have been compelled to give up the funds, even 
had the decree been final, because another decree for this purpose 
was indispensible. 

(h.) The auditor erred in justifying and upholding the payment by 
the receiver Riggs to McDonald and Ray, for it was a total defeat of 
the jurisdiction of the supreme court of the District of Columbia, 
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and of the appellate jurisdiction of the Supreme Court of the United 
States. The payment was a faulty act on the part of the receiver, 
for which he is legally responsible. 

Wherefore opponents pray that this their opposition be maintained 
in all its parts; that the report of the auditor be amended by a de- 
cree of this honorable court declaring the payment made by the 
receiver, June 28, 1875, to McDonald and Ray as absclutely void 
and of no effect; and that the said receiver has now in his hands 
the whole amount of said pretended payment, to wit: $107,012.87 ; 
and that the said receiver be decreed liable for and ordered to pay to 
the complainants the full amount of the decree, interest, and costs in 
this case rendered by this honorable court on April 17, 1878, to wit, 
the sum of forty-nine thousand two hundred and ninety-seven ,'? 
dollars in gold, with interest from that date, with the lien specified 
in said decree; and opponents pray for all further general and equi- 


table relief. 
DURANT & HORNOR, 
Solicitors for Petitioners & Exceptanis. 


42. Decree affirming receiver’s report.—Filed Jan. 22, 1879. 


Supreme court, District of Columbia. 


Hovey ET AL. 
vs. 3937. Equity doe. 14. 


McDonaALD ET AL. 


This cause coming on to be heard on exceptions to tae auditor's 
report on the account of George W. Riggs, receiver, and having been 
submitted, it is by the court, this 22nd day of January, A. D. 1879, 

ordered, adjudged, and decreed that said exceptions be over- 
1344 ruled, and the auditor’s report be confirmed; and that the 

receiver aforesaid do recover from the complainants the costs 
of the reference to the auditor, to be taxed by the clerk. 


By order of the court. 
| D. K. CARTTER, Chief Justice. 


And on the same day, in open court, the complainants appeal 
from said decree to the Supreme Court of the United States, and the 
appeal is allowed. 


42. Consent to make equity rule 5 part of the record. 
In the supreme court of the District of Columbia. 


CuaRLes E. Hovey & Wm. P. Dote 
vs. pad 14. No. 3927. 
AvuGusTINE R. McDonatp & Ws. WHITE. 


It is hereby stipulated and agreed that rule 5 of the equity rules 
of this court, as hereinafter written, may be filed in evidence and an- 
nexed to the auditor’s report in respect of the receiver’s account in 
said above-named cause. 
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“5 ” 


“NOTICE OF MOTION WHEN REQUISITE. 


“All motions for rules, or orders, or other proceedings, which are 
not grantable of course, or without notice, shall, unless a different 
day be assigned by a justice of this court, be noticed for the first day 
of the special term, and a copy of the affidavits or papers upon 
which said motion is founded shall, together with the notice of mo- 
tion, be served on the opposite party, if he has appeared, or his 
solicitor, at least two days before the hearing of said motion, unless 
the grounds of said motion are matter of record ; in which case it 
shall only be necessary to refer to such parts of the record as are 


specified in the notice of motion.” 
DURANT & HORNOR, 
For Complainants. 
W. 8S. COX, 
Counsel for Riggs, Receiver. 


Filed June 21, 1879. 
42. Equity rule 89. 


“89. In all cases where these rules do not apply, the practice of 
the court shall be regulated by the present practice of the high court 
of chancery in England, so far as the same may reasonably be 
applied consistently with the local circumstances and local conven- 
ience of the District; not as positive rules, but as furnishing just 
analogies to regulate the practice.” 


(For general rules of supreme court District of Columbia, Nos. 
89, 91, and 116, see appendix to auditor’s report, pages 336 & 337 of 


this record.) 


1345 43. Original bill—Filed Sept. 8, 1874. 
In the supreme court of the District of Columbia. 
a ; Jerrersox PHEeLps. COMPLAINAN : 
THOMAS JEFFE! son I HELPS, COMPLAINANT, ) 7, equity. 3910. 
- Docket 14 
AuGusTINE R. McDona.p. 


The complainant shows to the court that he is a resident of Cov- 
ington, Kentucky, and brings this bill in his character of assignee 
in bankruptcy of the defendant, Augustine R. McDonald, under an 
appointment from the southern district court of the State of Ohio, as 
hereinafter set forth; that the defendant was at one time a resident of 
the southern district of Ohio, but, as this complainant is informed and 
believes, no longer resides there; nor does this complainant know 
where he resides, but is informed and believes that he has been seen 
in different parts of the country, and for some time in Washington 
City, where he was prosecuting the claim hereinafter mentioned. And 
the complainant brings this suit in this jurisdiction because he seeks 
to reach a fund claimed by the defendant which is in the District of 
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Columbia, where the said defendant must necessarily be in person 
or by attorney, to show his right to the same; that in the district 
court of the United States for the southern district of Ohio, on or 
about the 19th day of December, 1868, the defendant, Augustine R. 
McDonald, filed his petition in bankruptcy, stating that he was un- 
able to pay his debts, offering to surrender all his estate and effects 
for the benefit of his creditors, and praying to be adjudged a bank- 
rupt, and to have a discharge from all his debts; and such proceed- 
ings were thereupon had that on the 5th day of January, 1869, the. 
said court appointed this complainant assignee in bankruptcy of the 
said defendant, and on the 12th day of February, 1869, the said 
assignee, in conformity with the act of Congress, received from the 
register in bankruptcy an assignment of all the estate, real and per- 
sonal, of the said bankrupt, including all the property of whatever 
kind of which he was possessed or in which he was interested or 
entitled to have on the 19th day of December, 1868, with all his 
deeds, books, and papers relating thereto, and on the 17th day of 
March, 1869, a final certificate of discharge was issued to him, the 
said McDonald; all of which will more fully and at large appear by 
reference to the record of said cause herewith filed and made a part 
of this bill, marked Exhibit No. 1. That at the time of filing the 
said petition, and of making the said assignment, the said McDonald 
had a just and valid claim against the United States, as will here- 
inafter be more particularly stated, growing out of transactions be- 
tween him and the Government of the United States, and of injuries 
done to his property by the authorities of the United States in the 
course of said transactions, between the 15th day of April, 1861, and 
the 9th day of April, 1865, and the said McDonald was and is a 
British subject, and diplomatic negotiations having for a long time 
been pending between the Government of the United States and 
Great Britain for the settlement of the claims of their respective 
citizens and subjects against the two governments respectively, a 
treaty was, on the 8th day of May, 1871, concluded between the Gov- 
ernments of the United States and Great Britain, by which provision 
was made for the appointment of a commission to examine 
346 and adjudicate all claims by the subjects and citizens of either 
power against the government of the other, with certain lim- 
itations, which commission was duly organized, and proceeded to 
hear and determine such claims, and the said McDonald prosecuted 
his said claim,and the said commission made an award in the words 
following, to wit: 
[Office of the Mixed Commission on British and American Claims, under the treaty 
of May 8th, 1871.] 


Newport, Ruope Isianp, September 25th, 1873. 
Auaustine R. McDonaLp 
v8. No. 42 and 334. 
THe UNITED STATES. ; 
We award the sum of one hundred and ninety-seven thousand 


one hundred and ninety dollars, to be paid in gold by the Govern- 
100—1588 
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ment of the United States to the Government of Her Britannic 


Majesty in respect of the above claim. 
(Signed) L. CORTI, 
RUSSELL GURNEY, 


Commissioners. 


And this complainant is informed and believes it to be true, and 
charges the fact to be,and underand in pursuance of said award the 
said sum of $197,190.00 will be paid from the Treasury of the United 
States, through some agent of Her Britannic Majesty’s Government 
in the city of Washington, in the District of Columbia, on or Imme- 
diately after the 26th day of September next, to the said McDonald, 
and by him will be received to his own use, unless prevented by the 
interposition of this honorable court. And thiscomplainant further 
shows that the claim of the said defendant McDonald, as stated in 
his memorial and argument addressed to the said commission, a 
copy of which will be hereto annexed and marked Exhibit No. 2, 
No. 3, was of the following character, to wit: 

The said McDonald, in the year 1864, having received the prom- 
ise of protection and necessary permits from the Treasury Depart- 
ment of the United States authorizing him to purchase cotton in the 
insurrectionary States, and an autograph letter from the President 
of the United States to the officers of the Army and Navy, directing 
them to assist the claimant as opportunity offered in getting out 
such cotton as he might purcliase, proceeded to purchase large quan- 
tities of cotton in the States of Louisiana and Arkansas, then in 
insurrection against the Government of the United States, but before 
he could remove the same to market the Cougress of the United 
States, by law, prohibited the transfer of cotton from within the con- 
federate lines, and the cotton of the claimant being found within the 
confederate lines was burned by troops of the United States. That 
the said McDonald, in his petition in bankruptey, in describing the 
said claim amoung his assets, as by law he was required to do, de- 
scribed the same in the following words, as will appear by reference 
to Schedule b 3, in the record hereinbefore exhibited and marked 
Exh. No. 1, viz: “Claim against General Osborne, of the United 
States Army, and others, for burning, in January and February, 

1865, from 1,000 to 2,000 bales of my cotton in Arkansas and 
1347 Louisiana,” and described in no other way and in no other 

place, any claim against any person, officer, or government 
for the destruction of cotton, except that in the duplicate schedule 
filed in the office of the register in bankruptcy of said court the 
quantity of cotton is stated at 7,000 or 8,000 bales. That on or about 
the 27th day of March, 1869, and again on the 13th day of Septem- 
ber, 1560, this complainant, as assignee aforesaid, applied, by peti- 
tion, for the said district court for an order to sell certain accounts, 
notes, judgments, Kc., of the bankrupt, and having obtained the said 
order sold the same and reported the same to the court on the 27th 
day of September, 1869. Copies of the petition, order, and report 
of sale are hereto annexed, marked “ Exhibit .’ from which ‘it 
appears that the complainant, as assignee, sold the uncollected ac- 
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counts belonging to the estate of said A. R. McDonald to Wm. White 
for the sum of twenty dollars; and this complainant is informed 
and believes that the said Augustine R. McDonald alleges that the 
said claim against the United States was included in the said sale, 
and was purchased by the said White, who afterwards assigned the 
claim to the said McDonald, and thus that he holds the same free- 
from any right or claiin in and to the same of this complainant. 

But this complainant submits to the court that any pretension that 
the said defendant holds the claim otherwise or by any other title 
than that of the first inception is wholly untenable. 

First. Because by the rules of the said Mixed Commission, a copy 
of which is hereto annexed, , It is provided that in pre- 
senting the memorial by the claimant, “ If any transfer of the claim, 
or any part thereof, has occurred, the nature and mode of such trans- 
fer must be stated ;” and the said claimant, the defendant Augustine 
Rh. MeDonald, has not, in his memorial, stated any transfer, and by 
implication denies any change of title. 

Second. Because in his said schedule he has given no sufficient 
description of the said claim, for he describes no claim against the 
United States, but only a claim against certain officers of the United 
States, thus, by implication, denying the liability of the United 
States for their act, and this implication is the stronger, because, in 
a subsequent part of the schedule, be inserts “a claim against the 
United States for stealing 1,323 bales of my cotton in 1865,” and the 
real claim against the United States, not being deseribed in the sehed- 
ules, was not included in the order of sale and not sold. 

Third. That in the said description of a claim for the burning of 
his cotton he has not stated particulars which were essential to give 
it any validity whatever, for this complainant is advised that neither 
the United States nor their officers were liable for the destruction of 
cotton found in the enemy’s country, to whomsoever belonging, but 
the liability in this case arose solely from the encouragement and 
inducements held out to the claimant by the President and. Treas- 
ury Department, and the violation of the promises of protection 
made to him by them; and that the award in this case was made 
upon the special facts set forth in the memorial and evidence, viz, 
the claimant had from the government permission to buy cotton, 
promises of protection for it, and an order from the President in 
person, directing officers of the Army & Navy to aid the claimant 

in getting his cotton out from the so-called confederacy ; in 
1348 fact, that thus he was induced to buy the cotton which was 

afterwards destroyed by their officers, nothing of all of which 
appears in the schedule or otherwise in the case. And this com- 
plainant further shows to the court that, as will be seen by reference 
to the record in bankruptcy herewithbefore exhibited, the said de- 
fendant McDonald reported to the court his individual known debts 
to the amount of $177,380, besides other amounts not ascertained, 
while upon the schedule of his assets filed in the office of the register 
in bankruptey of the said district court ten items of the assets, in- 
cluding the claims against Gen’l Osborne and the United States and 
ofticers thereof, for burning and stealing cotton, are reported “ worth- 
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less.” One other claim is reported “ doubtful,” and the only other 
item, amount not stated, is reported hypothecated to what evidently 
appears—and to none of said items did he affix any estimate of their 
value—to be more than its value. 

And this complainant avers that from none of said assets was a 
single dollar realized, except twenty dollars from the sale hereinbe- 
fore mentioned to William White. 

And this complainant is informed, and believes the fact to be, that 
certain of the creditors of the defendant McDonald, whose claims 
are admitted in his schedule of liabilities to be just, have, since the 
award was made, endeavored to find him, with the view of inducing 
him to provide out of the said award for the payment of his just 
debts, but, after diligent search, have failed to find him. 

And this complainant is advised and believes, and avers the fact 
to be, that under the rules regulating the payment of the awards of 
the said Mixed Commission no regard will be paid to any assign- 
ment by any claimant made, unless the same shall specifically pur- 
port to transfer the award or some part thereof, and consequently be 
made subsequently thereto, and so the complainant is without power, 
under the assignment in bankruptey hereinbefore mentioned, to col- 
lect the proceeds of said claims, and is without remedy in the prem- 
ises and unable to possess himself or the assets of the said bankrupt 
without the aid of this court. 

And this complainant believes, and charges the fact to be, that the 
said defendant intends and will, unless prevented by the interposi- 
tion of this honorable court, collect, by himself, bis agents or attor- 
neys, the said fund, and apply the same to his own use, and thus 
defeat the just rights of his creditors and of this complainant in the 
premises, all of which is contrary to equity and good conscience. 


PRAYER, 


And the complainant prays: 

That the writ of subpcena of the United States may issue, com- 
manding the said defendant to appear in this court and to answer 
this bill without oath, complainant hereby waiving an answer under 
oath, and to abide and perform such decree as the court may make 
in the premises. 

That the writ of injunction be forthwith issued to restrain the 
defendant from collecting or receiving the amount of said claim or 
award, or any part thereof, until the further order of this court. 

That the said defendant be decreed to have obtained the said 

award subject to and in trust for the payment of his just 
1349 - debts contained in his schedules filed in the district court of 

the United States, as hereinbefore stated, and subject to the 
rights of this complainant as assignee in bankruptey of his estates 
and effects. 

That the said defendant be decreed to execute such further deeds 
as will, under the rules governing the payment of the awards made 
by thesaid Mixed Commission, enable this complainant, in his char- 
a assignee in bankruptcy, to collect the amount of the said 
award. 


a gen RR 
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That the court will grant such other and further relief as the 
nature of the case may — and as the court may deem just. 
The defendant to the bill is Augustine R. McDonald. 


THOMAS JEFFERSON PHELPS. 


I do solemnly swear that I have read the bill by me subscribed, 
and know the contents thereof, and that the facts therein stated on 
my personal knowledge are true, and that the facts therein stated on 
information and belief I believe to be true. 


THOMAS JEFFERSON PHELPS. 


Sworn to and subscribed before me this 25th day of August, A. D. 
1874, at Cincinnati, in the State of Ohio. 


[SEAL. ] SAM’L S. CARPENTER, 
United States Commissioner in & for the Southern 
District of Ohio, appointed by the Circuit 
Court in & for the 6th Judicial Circuit. 


Subpeena. 
In the supreme court of the District of Columbia, September 8, 1874. 


Tuomas J. PHELPS, COMPLAINANT, | 
against No.3910. Equity docket 14, 
AuGustINnE R. McDONALD, DEFENDANT. 


The President of the United States to Augustine R. McDonald, de- 
fendant: 


You are hereby commanded to appear in this court at its first 
special term, occurring twenty days after service of this subpoena, 
and answer the exigency of the bill under pain of attachment and 
such other process of contempt as the court shall award. 

Witness D. K. Cartter, chief justice. 

[SEAL. ] R. J. MEIGS, 

Clerk, &c. 


Restraining order. 


An original bill, praying an injunction to restrain the defendant 
from receiving or collecting the amount of claim mentioned in said 
bill, is this day filed. 

Hearing is fixed for the 24th September, 1874, at 12 o’clock m. 

Until further order you are hereby restrained as prayed. 


By order of the court. 
: D. C. HUMPHREYS, 
Justice, &e. 
Attest : R. J. MEIGS, Clerk, &c., 
By L. P. WILLIAMS, 
Ass't Clerk, &c. 
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: 1350 Marshal's return. 

| Octo. 14ru, ’74. 
} Not to be found. 

| A. SHARP, Marshal. 
Octo. 277TH, ’74. 


i Serv’d. 
A. SHARP, Marshal. 


Amended bill. 


On the 2nd day of October, 1874, an amended bill was filed, al- 
leging that the defendant McDonald had assigned the award to 
William White, of Cincinnati, Ohio, with certain allegations in re- 
lation thereto, and p-aying that he, the said William White, be 


made a defendant, and that the complainant have the same relief 


against him as prayed against the said McDonald. 
This amended bill is missing from the file, and in lieu thereof the 
following amendment is filed by consent of parties : 


Tuomas J. PHELPs 
vs. 3910. Equity doe. 14. 
AvuaustTINE R. MCDONALDET AL. 


And now comes the complainant, and by leave of the court amends 
his bill, and says: That since the making of the said award the said 
defendant Augustine R. McDonald has assigned the same to one 
William White, of Cincinnati, Ohio, and they say that the said 


White took the said assignment with full notice that the said Me- 
Donald had no valid title thereto, for, as the camplainant is informed 


and believes, and so charges, the said White, at the sale of assets in 
the bill mentioned, purchased the same at the request of the said 


McDonald, for him, and with money furnished by him. Prayer: 


That White be made a party; that process issue; that he be sworn ; 
that the complainant have the same relief as prayed against Me- 
Donald. 
Verified by 
JNO. D. McPHERSON., 


I believe the foregoing to be the substance and nearly the words 


JNO. D. McPHERSON, 
. CHA’S A. RAY, 
Solicitor’ for McDonald & White. 


of the amendment. 
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Subpoena. 
In the supreme court of the District of Columbia, Oct. 2nd, 1874. 


Tuomas J. PHELPs, c INANT, 
ae - i 3910. Equity 
. 14. 
AvuGusTINE R. McDONALD ET AL., DEFENDANT. doc. 14 


The President of the United States to William White, defendant: 


You are hereby commanded to appear in this court at its 
1351 first special term, occurring twenty days after service of this 
subpeena, and answer the exigency of the amended bill, under 


the pain of attachment, and such process of contempt as the court 
shall award. 


Witness, D. K. Cartter, chief justice. 
[SEAL.] R. J. MEIGS, Clerk, &c., 
By L. P. WILLIAMS, 
Ass't Clerk, &e. 


Marshal’s return. 


Sum’d & served notice for inj’t’ on defendant Octo. 2d, 1874. 
A. SHARP, Marshal. 


44. Restraining order. 


An amended bill, praying an injunction to restrain defendant 
William White from assigning, transferring, releasing, or encuimber- 
ing, or in any way disposing of the claim No. 42, awarded by the 
Mixed Commission on British and American Claims mentioned in 
this bill, is this day filed. 

Hearing is fixed for Tuesday, October 6, 1874, at 11 o’clock a. m. 

Until further order you are hereby restrained, as prayed. 

By order of the court. 

D. C. HUMPHREYS, 
Justice, &c. 


R. J. MEIGS, Clerk, &c., 
By L. P. WILLIAMS, 
Ass't Clerk, &c. 


Attest: 


Order to issue injunction —Filed Oct. 6, 1874. 


In the supreme court of the District of Columbia. 


THomas J. PHELPS, ASSIGNEE, 


v8. Inequity. No. 3910, 
AuaustTINE R. McDonaLp & WILLIAM WHITE. 


On motion of the solicitor for the complainant, it is, this sixth day 
of October, 1874, ordered that the writ of injunction issue as prayed 


: A AeA eterna tenement saeneantinia eee 


800 THOMAS J. PHELPS, ASSIGNEE, VS. 


to restrain the defendant William White until the further order of 


this court. 
b. C. HUMPHREYS, Justice. 


44. Decree appointing receiver and for injunction.—Filed Dee. 28, 1874. 


In the supreme court of the District of Columbia. 


THomas J. PHELPS, ASSIGNEE, | 
v. No. 3910. Equity doe. 
AuGustINE R. McDonaLtp AND WILLIAM | 14. 
W hite. 


This cause coming on to be heard upon the motion of the 
1352. complainant for an injunction, in accordance with the prayer 
of the bill to restrain the defendant from collecting from the 
agent of the British Government the amount of the award in favor 
of the defendant A. R. McDonald, in the proceedings mentioned, it 
is, this 28’ day of December, 1874, ordered the writ of injuction issue 
to restrain the defendants, Augustine R. McDonald and William 
White, and each of them, until the final hearing of this cause, from 
collecting or receiving from the agent of Her Britannic Majesty 
charged with the duty of paying the awards of the Mixed Commis- 
sion, under the treaty between the United States and Great Britain, 
of May 8, 1871, the amount of the award of said commission, in 
respect of the claim in the case of Augustine R. McDonald vs. The 
United States, described in the bill of complaint. And the counsel 
for the defendants, stating in open court that there is danger that 
the fund may, if uot drawn from the hands of the British agent on or 
before the Slst day of December, A. D. 1874, be remitted 
to England, it is further ordered that George W. Riggs be; 
and he is hereby, appointed receiver of this court, with authority to 
collect and receive from the said agent of the British Government 
the amount payable to the said A. R. McDonald and Wm. White, 
nd each of them, in respect of the said award, and to hold the same 
until and subject to the further order of this court. By the court. 


A. WYLIE. 


45. Demurrer to bill of complaint—Filed Ap’l 21, 1875. 
In the supreme court of the District of Columbia. 


Tuomas J. PHELPS, ASSIGNEE, &C., COMPL’T, ) 


vs. | Equity doe. 14. No. 
AvuausTINE R. McDonatp & Ww. ms 3910. 
def’ts. 


The defendants, Augustine R. McDonald and Wm. White, re- 
spectively, by protestation, not confessing or acknowledging all or 
any of the matters & things contained in the said complainant’s bill 
to be true, in such manner and form as the same are herein set forth 
& alleged, do demur thereto, and for cause of demurrer they show 
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that the said complainant, by his said bill, as these defendants are 
advised, sets forth that the said deft McDonald, on the 19th day 
of December, 1868, filed his petition in bankruptcy in the district 
court of the U.S. for the southern district of Ohio, and was on said 
day declared a bankrupt; that on the 5th day of Jan’y, 1869, the said | 
compl’t, Thos. J. Phelps, was duly appointed as assignee, and on the 
12th of February, 1869, the said assignee, in conformity with the 
act of Congress, received from the register in bankruptcy all the 
property belonging to the said deft McDonald on the said 19th 
day of Dec’r, 1868, and which would pass to the said assignee 
under and by virtue of the law in such case made and provided, 
together with all the property conveyed by the bankrupt in 
fraud of his creditors; or rights in equity, choses in action, 
patents and patent-rights, and copy-rights; all debts due him 
or any person for his use, and all liens and securities therefor; 
and all his rights of action for property or estate, real or personal, and 

for any cause of action which the bankrupt had against 
1553 any person arising from contracts or from the unlawful taking 

or detention, or of injury to the property of the bankrupt, 
and all his right of redeeming such property or estate; that on the | 
17th day of March, 1869, the said defendant McDonald received 
his discharge in bankruptcy, wherefore these def’ts respectively 
say that this court has no jurisdiction of the subject-matter of this 
action, the same being an attempt by the said compl’t, Phelps, 
as such assignee, to obtain an order upon said def’t McDonald 
restraining him from collecting or receiving the amount of the claim 
or award, or any part thereof, mentioned in said bill, and requiring 
him to execute such deeds as will enable the said complainant, in his 
character of assignee in bankruptcy, to collect the amount of said 
award, exclusive jurisdiction of which subject-matter is in and re- 
mains in the district court of the United States for the southern 
district of Ohio. 

And for further cause of demurrer the def’ts respectively show 
that by said bill of complaint the said cause of action, if any cause 
there be, accrued to the plaintiff herein on the 12th day of Feb’y, 
1869, and this bill of complaint was not brought within two years 
from the time when the cause of action accrued for such assignee. 

And for further cause of demurrer these def’ts respectively say 
that the compl’t’s bill of complaint in case the same were true, 
which these def’ts do in nowise admit, contains not any matter of 
equity whereon this court can ground any decree or give the com- 
plainant any relief or assistance as against them, these def’ts, 
in that the said alleged promise of protection from the President 
of the United States and alleged directions to the officers of the 
Army and Navy to assist the said McDonald, as opportunity 
offered, in getting out such cotton as he might purchase, and the 
permit from the Treasury Dep't of the United States authorizing 
him (McDonald) to purchase cotton in the insurrectionary States, 
and the subsequent burning of the said cotton by the army 
of the United States, as set forth in said bill of complaint, did not 
on the said 19th day of Dec’r, 1868, nor on the 12th day of Feb’y, 
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1869, give a right of action in favor of the said McDonald, def’t, 
nor in favor of the compl’t, Phelps, against the United States, 
nor did any claim or right by reason of the matters set forth in said 
bill of complaint pass to the assignee. 3 

And in that the facts alleged in said bill of complaint show 
that the award, which it is the purpose of said bill to reach and sub- 
ject to the said proceedings in bankruptcy, was so rendered upon 
account of the destruction of certain cotton belonging to said Mc- 
Donald, which destruction, if the foundation of any action or right 
of action, was an action for tort, and did not pass to the assignee by 
virtue of any law of the United States. 

And in that, as appears by the said bill of complaint, and by the 
treatv of May 8, 1871, between the Gov’t of the U. S. and the 
British Gov’t, therein referred to, no ground of action nor any right 
of action for the destruction of the cotton mentioned ever existed 
in the said McDonald against the United States in favor of said as- 
signee by virtue of said assignment in bankruptcy against the United 
States. 

Wherefore these def’ts respectively demand the judgment of this 
honorable court whether they shall be compelled to make any other 

or further answer to said bill, or any of the matters and 
1354 things therein contained, and pray to be hence dismissed, 
with their reasonable costs in this behalf sustained. 
CHAS. A. RAY, 
Solicitor for A. R. McDonald & Wm. White. 


I certify that in my opinion the demurrer of def’ts, A. R. 
McDonald & Wm. White, to the bill of complaint herein, is weil 
founded in point of law. 

Solicitor for Def’ts. 


In the supreme court of the Dist. of Columbia. 


Tuos. J. PHELPS, ASSIGNEE, 
U8, In equity. No. 3910. 
AvuaustINE R. McDonatp & Wma. WHITE. 


The def’t Augustine R. McDonald, being duly sworn, on his 
oath says that the demurrer by the def’ts to the bill of complaint 
herein is not interposed for delay. 


AUGUSTINE R. McDONALD. 


STATE OF VIRGINIA, 
City of Richmond, to wit: 


This day personally appeared before me, the undersigned, a notary 
public for the city aforesaid, Augustine R. McDonald, and made 
oath that the contents of the foregoing writing are true to the best 
of his knowledge and belief. 
oe under my hand and official seal this 2nd day of Ap’l, 

75. 

[SEAL. ] J. A. RICHARDSON, N. P. 


3t 
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46. Final decree.—Filed June 28, 1875. 


In the supreme court of the District of Columbia, June 28, 1875. 


THos. J. PHELPS, ASSIGNEE, COMPL’T, \ta dock. 14. No. 


es 3910 
AuGusTINE R. McDonatp & WM. Wuire, def'ts. : 


This cause came on to be heard on the demurrer of Wm. White, 
def’t, and upon the demurrer of Augustine R. McDonald, def’t, to 
the bill of complaint, at this term, and was signed by counsel ; and 
thereupon, upon consideration thereof, it is ordered, adjudged, and 
decreed as follows, viz: That the demurrer to the said bill of com- 
plaint be sustained, and the bill of complaint herein is dismissed at 
the costs of the pl’nt’ff; and that the receiver, Geo. W. Riggs, ap- 
pointed in this case and in Hovey & Dole vs. McDonald & White, 
No. 3937, be directed to pay the funds belonging to said cause to the 
said defendants, McDonald & White, or order, and thereon said re- 
ceiver shall be discharged. 

By the court. 

A. WYLIE, Justice. 


1355 In the supreme court of th~ District of Columbia, the. day 
of , 1879. 


Hovey & DoLe 
v8. bn equity. No. 3937. 
McDona_p & WHITE. 


Know all men by these presents that we, Charles E. Hovey and 
Wm. P. Dole, complainants in the above-named cause, as principals, 
and H. H. Blackburn and Edward Lander, as sureties, are bound 
unto George W. Riggs, receiver, in the sum of one thousand dollars, 
to be paid to the said George W. Riggs, receiver, his executors or 
administrators; to which payment, well and truly to be made, we 
bind ourselves and each of us, jointly and severally, and our and 
each of our heirs, executors, and administrators, firmly by these 
presents. Sealed with our seals and dated this day of ;, 
1879. 

Whereas the above-named Hovey & Dole, complainants, have 
prayed for and been allowed an appeal to the Supreme Court of the 
United States to reverse the decree rendered in the above suit by tue 
said supreme court of the District of Columbia in general term over- 
ruling the exceptions to the report of the auditor on the account of 
George W. Riggs, receiver, and confirming said report, on the 22nd 
day of January, 1879: . a ; 

' Now, therefore, the condition of this obligation is that if the above- 
named complainants, Charles E. Hovey & Wm. P. Dole, shall pros- 
ecute their said appeal to effect, and answer all damages and costs 
if they shall fail to make good their plea, then this obligation shall 
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be void ; otherwise the same shall be and remain in full force and 


virtue. 


CHARLES E. HOVEY. 


WM. P. DOLE, 


By CHS. E. HOVEY. 


H. H. BLACKBURN. 
EDWARD LANDER. 


Sealed & delivered in presence of— 


R. 


J. Metas, Jr. 


M. A. CLANcy. 
Approved Sept. 13, 1879. 


MacARTHUR, Justice. 


47. Agreement of parties as to papers to make up record for appeal. 


Supreme court of the District of Columbia. 


Hovey & Dore 


U8. bis equity. No. 39937. 


McDonartp & WHite. 


It is agreed that the transcript of record for the appeal of com- 
plainants in the above-named cause shall consist of the following: 


BN Cie eteini teense conuiandnl filed Oct. 

1356 p.10 2 Exhibite H. & D., No. l....... “% Oct. 
12 3. Exhibits H. & D., No. 2......- “Oct. 

0 ee a Oct. 
14 5. Restraining order issued._--.-.-.....- ..-. Oct. 
14 6. Marshal’s return made..-~-.--. ..-- —w Oct. 
i 7. Writ of injunction issued... .nccaccsccce Oct. 
15 8. Marshal’s return, alias spa. ....--.....-... Nov. 
17 %. Decree pro confesso ...- ~~ nn cngeaicnoemmnacaniieiainie Dec. 
18 10. Motion to vacate pro confesso._....--.--. Dec. 
36 11. Order vacating pro confesso.....--...--- Dec. 
Be ia. Smower 6 GeeNeaths.... ccc cnswenta cence Dec. 
13. Replication ...--- ouviiiiiabin canines: eeeminaiaaaiitingmenatiiiein Jan. 


14. Consent decree vacating injunction and directing 
receiver to collect one-half of claim, and hold 


the same subject, &c., &e. ......<ccccncuccue Feb. 
. Answer withdrawn and demurrer filed-.-.-_-- Ap’l 
. Demurrer sustained ; leave to amend_----.---- Ap'l 
IE GEE cnmamcinnnnmennenmtatininnn Ap’l 
. Demurrer to amended bill ...................- May 
. Decree sustaining demurrer & dismissing bill__ June 
ONE OO UIIIIEE COIR ici: ccnccrerttieeeinciinons June 
. Decree directing receiver to pay funds to def’ts 


and discharging: receiver............---... June 


2. Motion asking court to fix amount of security for 


BN ret nnnesctem vinnie nineteen July 
. Appeal from decree of June 28, 1875... .----. July 


2, 1874 
2, 1874 
2, 1874 
2, 13874 
2, 1874 
2, 1874 
6, 1874 


Oo, 1874 - 


7, 1874 
21, 1874 
21, 1874 
21, 1874 

2, 1875 


16, 1875 


6, 1875 
21, 1875 
27, 1875 

7, 1875 
24, 1875 
24, 1870 


28, 1875 


1, 1875 
1, 1875 


— Ss Sl 
Ol i 
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norco 
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24. Decree fixing bond at $100_._----....-..---- July 12, 1875 
25. Security approved by Wylie, J., July 12, 1875, 

from decree of 24’ June.._--.---.---.-.---- July 12, 1875 
26. Security approved by McArthur, J., from decree 

OS FE GORE, Sip cnnntisinccukenamenssdnae July 13, 1875 
27. Decree of general term reversing decree of special 

ES ISI RL NI M’ch 4, 1876 


7h. CRTC CIT di cicceicciciscstinntennvenidneateia 
28. Motion for an order on defendants to deposit in 
court the money paid tothemrby the receiver... May 5, 1876 


9 
~~ 
2 


29. Order transferring cause to general term -...-..- Sept. 15, 1876 
30. Decree of general. term ordering Gefendants to re- 
store fund to registry of court-..-... ...---- June 19, 1877 


31. Motion for an order to show cause on defendants 
- for contempt in not depositing. Returnable Sept. 24, 1877 

o2. Decree ordering def’ts to pay money into court 

within six days, or answer be removed from 


BOOB certs siseaws den andi eiehi she aan eee Dec. 8, 1877 
33. Decree setting aside answer ...... .--...-.-.-... .~ Dec. 29, 1877 
34. Decree of pro confesso on bill... .....--.--..- Feb. 11, 1878 
30. Decree making pro confesso absolute.......... Ap’'l 17, 1878 
26. Order directing receiver to file an account...-~- June 7, 1878 
37. Receiver’s account Bled 2... conc once cnce connce June 17, 1878 
38. Exception to receiver's account filed... -.-.-... July 1, 1878 
SO. Recstver’s 109006 GiiG seus cennce wens coenesunun 


CO. AGHIITS CR, cunsccceccnne sectnmiin 
1357 41. Opposition and exception to auditor's re- 


£006 BIOS cancuwcecncens coe a cnem weed Oct. 24, 1878 

42. Decree affirming receiver’s report.....--...--.. Jan. 22, 1879 
Equity rules of sup. court, Dis. Col. No. 5 & 89.- 
Gen'l rules “ . “ $89, 91, & 


3. Bill of complaint in — Pen ncadenunnati 
44. Inju-ction ..-- ~ emia cette matings atmninntiiail 

Decree directing receiver to collect on behalf, &e. 
45. DOO occaccnmecnde time ct coon 
46. Final decree of June 28, 1875...--.......---.. 


DURANT & HORNOR, 
For Hovey & Dole. 
WALTER 8S. COX, 
Sol. for G. W. Riggs. 
Fes. 18, 1879. 
(Indorsement on cover:) No. 133. Charles E. Hovey and Wil- 


liam P. Dole, appellants, vs. A. R. McDonald & William White. Dis- 
trict of Columbia sup. court. Filed 31st October, 1879. 
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1358 No. 23, October Term, 1883. 
| Tuespay, Feb’y 8, 1879. 
The court resumes its session pursuant to adjournment. Present, 


presiding, Mr. Justice Wylie, and Justices MacArthur and Hagner. 
Absent, the chief justice, holding the circuit court, and Mr. Justice 


Humphreys, ill. 


CHARLEs E. Hovey AND WILLIAM P. DOLE 
vs. 3937. Equity. Docket 
AvuGustTINE R. McDoxaLp AND WILLIAM { 14. | 
White. 


Ordered, on motion of Thomas J. Durant, esqr., that the penalty 
of the bond for the complainant’s appeal to the Supreme Court of 
the United States be, and hereby is, fixed at five hundred dollars. 
(3 Minutes general term, page 290, not 298, as in the suggestion of 
diminution.) 

Monpay, March 10, 1879. 


The court resumes its session pursuant to adjournment. Present, 
presiding, Mr. Justice Wylie and Justices MacArthur and Cox. Ab- 
sent, Chief Justice Cartter, holding the circuit court, Justice Hagner, 
holding criminal court, and Justice Humphreys, ill. 


Commission of Walter 8. Cox as associate justice, &c. 


Rutherford B. Hayes, President of the United States of America, to 
all who shall who shall see these presents, greeting : 

Know ye that reposing special trust and confidence in the wisdom, 
uprightness, and learning of Walter S. Cox, of the District of Colum- 
bia, | have nominated and, by and with the advice and consent of 
the Senate, do appoint him to be associate justice of the supreme 
court of the District of Columbia, and do authorize and empower 
him to execute and fulfil the duties according to the Constitution 
and laws of the said United States, and to have and to hold the 
said office, with all the powers, privileges, and emoluments to the 
same of right appertaining unto him, the said Walter 8. Cox, dur- 
ing his good behavior. In testimony whereof I have caused these 
letters to be made patent, and the seal of the United States to be 
hereunto affixed. Given under my hand, at the city of Washing- 
ton, the first day of March, 1879, in the year of our Lord one thou- 
sand eight hundred and seventy-nine, and of the Independence of 
the Unitea States of America the one hundred and third. 


By the President: 
' R. B. HAYES. 


Wa. M. Evarts, 
Secretary of State. 


Oaths of Associate Justice W. S. Cox. 


I, Walter 8. Cox, appointed associate justice of the supreme:i rt 
of the District of Columbia, do solemnly swear that [ will administer 


rt 
ster 
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justice without respect to persons, and do equal right to the poor and 
to the rich, and that I will faithfully and impartially discharge 
1359 and perform all the duties incumbent on me as a justice of 
the supreme court of the District of Columbia, according to 
the best of my abilities and understanding, agreeable to the Consti- 
tution and laws of the United States. So — me God. 
V 


ALTER S. COX. 


Subscribed and sworn before me this 7th day of March, A. D. 
1879. 
D. K. CARTTER, 

Chief Justice. 


I, Walter S. Cox, do solemnly swear that I will support and de- 
fend the Constitution of the United States against all enemies, foreign 
and domestic; that I will bear true faith and allegiance to the same ; 
that I take this obligation freely, without any mental reservation or 
purpose of evasion, and that I will well and faithfully discharge the 
duties of the office on which I am about to enter. So help me God. 


WALTER S. COX. 


Subscribed and sworn to before me this 7th day of March, A. D. 
1879. 
D. K. CARTTER, 
Chief Justice. 


v8. 


Hovey & DoLe 
3937. 
A. R. McDonALD ET AL. 


APRIL 4th, 1879. 
Clerk will enter my appearance for Geo. W. Riggs, receiver in 
this cause. 


W. A. COOK, Sol’r. 


Appearance as ordered entered. 
By the C. (7 Order Book, page 94.) 


Turespay, April 29, 1879. 


Hovey & DoLe 
v. No. 3937. Equity. 
McDonatp & WHITE. 


In the matter of the appeal from the decree of the court in general 
term overruling exceptions to the account of George W. Riggs, 
receiver. 


And now, to wit, April 29th, 1879, on behalf of the receiver, I 
move the court to modify the order of February 19th, 1879, fixing 
the appeal bond at $500.00, and to increase the same to at least 
$1,000.00. 

WILLIAM A. COOK, 
Sol’r for G. W. Riggs. 
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Monpay, May 5, 1879. 


Hovey & DoLe 
vs. In equity. No. 3937. 
McDonatp & WHITE. 


Upon consideration of the motion aforesaid in behalf of George 
W. Riggs, receiver, the penalty of the compiainant’s appeal bond is 
fixed at one thousand dollars. (3 Minutes of the general term, page 
300.) 


1360 Supreme court of the District of Columbia. 


Hovry & DoLe 
Us. No. 5957. In equity. 
McDonaLp & WHITE. 


W. A. Cook, Esq’r, Solicitor of Geo. W. Riggs, receiver : 

Sir: Take notice that on Saturday next, the thirteenth day of 
September, 1879, at the opening of the court or as soon thereafter 
as the matter can be heard, we shall apply to the judge for the ap- 
proval of a bond offered by the complainants for their appeal to the 
Supreme Court of the United States from the decree in this cause 
confirming the auditor’s report on the receiver’s account. 

The sureties on the bond to be offered are H. H. Blackburn and 
Edward Lander, both residents of this city and members of the bar 
of this court. 


DURANT & HORNOR, for Complainants. 


On the 1fth September, 1879, at 10.45 a. m., I left the notice of 
which the above is a true copy, at the office of W. A. Cook, esq’r, 
with C. C. Cole, esq’r, Mr. Cook being, as I was informed, absent 
from the city. 


JAMES M. DURANT. 


Subscribed and sworn before me, Sept. 11, 1879. 
R. J. MEIGS, CVk, 
By R. J. MEIGS, Jr., Ass. 


Filed Sept. 11,1879. R. J. Meigs. 


Supreme court of the District of Columbia. 


Hovey & DoLe 

; vs. bx, 3937. In equity. 
McDonaLp & WHITE. : 
W. A. Cook, Esq’r, Solicitor of Geo. W. Riggs, Receiver : 

Sir: Take notice that on Saturday next, the thirteenth day of 
September, 1879, at the opening of the court, or as soon thereafter 
as the matter can be heard, we shali apply to the judge for the ap- 
proval of a bond offered by complainants for the appeal to the Su- 
preme Court of the United States from the decree in this cause con- 
firming the auditor’s report on the receiver’s account. 


nt 
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The sureties on the bond to be offered are H. H. Blackburn and 
Edward Lander, both residents of this city and members of the bar 


of this court. 
DURANT & HORNOR, for Complainants. 


On the 11th September, 1879, at 10.45 a. m., I left the notice of 
which the above is a true copy, at the office of W. A. Cook, esq’r, 
with C. C. Cole, esq’r, Mr. Cook being, as I was informed, absent 


from the city. 
JAMES M. DURANT. 


Subscribed and sworn before me, Sept 11, 1879. 
R. J. MEIGS, Cl, 
By R. J. MEIGS, Jr., As. C. 


136] (Endorsed :) Supreme court, D.C. In equity. Hovey and 
Dole vs. McDonald & White. Motion to justify sureties on 
appeal bond. 9,11, 79. Filed Sep. 11, 1879. R. J. Meigs. 


Supreme court of the District of Columbia. 
Hovey AND DOLE 
v8. In equity. No. 3937. 
McDonaLp AND WHITE. 


It is agreed that the transcript of record for the appeal of com- 
plainant in the above-named cause shall consist of the following : 


1. Original bill, filed Oct. 2, 1874. 

2. Exhibits H. & D. No. 1, filed Oct. 2, 1874. 
3. Exhibits H. & D. No. 2, filed Oct. 2, 1874. 
4. Subpcena, issued Oct. 2, 1874. 

5. Restraining order, issued Oct. 2, 1874. 

6. Marshal’s return, made Oct. 2, 1874. 

7. Writ of injunction, issued Oct. 6, 1874. 

8. Marshal’s return, alias spa., Nov’r 5, 1874. 


%. Decree pro confesso, Dec. 7, 1874. 

10. Motion to vacate pro confesso, Dec. 21, 1874. 

11. Order vacating pro confesso, Dec. 21, 1874. 

12. Answer of defendants, Dec. 21, 1874. 

13. Replication, Jan’y 2, 1875. 

14. Consent decree vacating injunction, and directing receiver to 
collect one-half of claim and hold the same subject, &c., &e., 7, Feb. 
16, 1875. 

15. Answer withdrawn and demurrer filed, April 6, 1875. 

16. Demurrer sustained, leave to amend, April 21, 1875. 

17. Amended bill, April 27, 1875. 

18. Demurrer to amended bill, May 7, 1875. 

19. Decree sustaining demurrer and dismissing bill, June 24, 1875. 

20. Appeal to general term, June 24, 1875. 

21. Decree directing receiver to pay funds to def'ts, and discharg- 
ing receiver, June 28, 1875. 


102—1588 
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22. Motion asking court to fix amount of security for a superse- 
deas, July 1, 1875. 

23. Appeal from decree of June 28, 1875, July 1, 1875. 

24. Decree fixing bond at $100, July 12, 1875. 

25. Security approved by Wylie, J., July i2, 1875, from decree of 
24 June. 

26. Security by McArthur, J., from decree of 28 June, 1875, July 
13, 1875. 

27. Decree of gen’l term reversing decree of special term, March 
4, 1876. 

28. Motion for an order on defendants to deposit in court the 
money paid to them by the receiver, May 5, 1876. 

29. Order transferring cause to gen'l term, Sept. 15, 1876. 

30. Decree of general term ordering defendants to restore fund to 
registry of court, June 19, 1877. 

31. Motion for an order to show cause on defendants for contempt 

in not depositing, returnable Sept. 24, 1877. 
1562 32. Decree ordering def’ts to pay money into court within 
six days, or answer be removed from files, Dec. 8, 1877. 

33. Decree setting aside answer, Dec. 29, 1877. 
34. Decree pro confesso on bill, Feb’y 11, 1878. 
30. Decree making pro confesso absolute, April 17, 1878. 
36. Order directing receiver to file an account, June 7, 1878. 
37. Receiver’s account filed, June 17, 1878. 
08. Exception to receiver’s account filed, July 1, 1878. 
39. Receiver’s report filed. 
40. Auditor’s report. 
41. Opposition and exceptions to auditor’s report, filed Oct. 24, 


42. Decree afirming receiver’s report, June 22, 1879. 
Equity rules of sup. court Dis. Col., No. 5 and 89. 
Gen’l rules _ 7 . “ “ §9, 91, and 116. 
43. Lill of complaint in Phelps’ case. 
44. Injunction. Decree directing receiver to collect on behalf, Ke. 
45. Demurrer. 
46. Final decree, June 28, 1875. 
DURANT & HORNOR, 
For Hovey & Dole. 
WALTER 8S. COX, 
Sol. for G. W. Riggs. 
Fep’y 18, 1879. 


(Endorsed :) 3937. In equity. Supreme court ef the District of 
Columbia. Charles E. Hovey et al. vs. A. R. McDonald et al. 
Agreement of parties as to papers to make up the record for appeal, 
which theclerk will please file. Durant & Hornor, for complainant. 
Filed Oct. 3, 1879. R. J. Meigs, clerk. 

(Indorsed:) Supreme Court U.S. 1882, October term. No. 133. 
Charles E. Hovey and Wm. P. Dole, app’ts, vs. A. R. McDonald & 
a White. Writ of certiorari & return. Filed 9th April, 
1883. 


a oe 
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(Stamp :) Office Supreme Court U.S. Filed Apr.9,1883. James 
H. McKenney, clerk. 


1363 A. R. McDonatp \ 


vs. 
Cuas. E. Hovey & Wa. P. Dots. 
The Supreme Court of the District of Columbia. 


CHARLES Hovey and Wits.1aM P. Dots, Plaintiffs and Appellees, 
ag’ st 
AuGustINE R. McDonatp (Impleaded with Witt1am Wuire), 
Defendant and Appellant. 


To the honorable Supreme Court of the United States: 

The appeal of Augustine R. McDonald, the above-named defend- 
ant and appellant, respectfully showeth— 

That a subpcena was issued herein on the 2d day of October, 1874, 
and that the same was served upon William White on the same date 
and on Augustine R. McDonald on the Sth of November, 1874. 

That on the 27th day of April, 1875, the above-named complain- 
ants filed their amended bill of complaint in the supreme court of 
the District of Columbia against the above-named defendants. 

That the said bill alleged in substance as follows: 

That the complainants were, in June, 1873, engaged in the busi- 
ness of prosecuting claims against the United States, and that the 
defendant McDonald was a subject of Great Britain, but had for 

many years resided in the United States. 
1364 That under the 12th article of the “ Treaty of Washington,” 

concluded between the United States and Great Britain on 
the 8th day of May, 1871, a commission had been organized and 
assetnbled at Washington, in September of that year, to examine 
and determine upor claims presented by British subjects against 
the United States; and that the said defendant McDonald, having a 
claim against the Government of the United States, amounting to 
about two millions of dollars, for the indemnification for the burn- 
ing, by troops of the United States engaged in suppressing the 
rebellion, of certain large quantities of cotton, the property of said 
defendant, in certain places in the insurrectionary States, had pre- 
sented his claim to the said commission and had proceeded in the 
prosecution thereof. 

That in June, A. D. 1873, the defendant McDonald, by and through 
one William G. Ford, his agent constituted for that purpose, em- 
ployed the complainants to aid in the prosecution of his said claim, 
and entered into an agreement in writing with the said complain- 
ants, whereby it was mutually agreed between them, the said parties, 
that the said Hovey and Dole should, on their part, fairly and dili- 
gently conduct such proceedings for the enforcement and allowance 
of the said claims as they might deem best; and in consideration 
thereof the said McDonald agreed to pay the said Hovey and Dole 

a sum equal to twenty-five per cent. of the amount which 
1365 might be allowed on said claim, the payment of which sum 
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to be a lien upon any draft, money, or evidence of indebtedness 
which might be paid or issued thereon. , 

That the complainants duly entered upon the prosecution of the 
said claim, and that, as the result of their endeavors in that behalf, 
the sum of $197,190 in gold was, on the 25th day of September, 
1873, awarded by the said commission to the said McDonald in re- 
spect of the said claim. 

That complainants further say that the said sum of $197,190 by 
said allowance became a debt of the United States to Great Britain 
for the use and behoof of said McDonald; and the said commission 
made and issued a certificate, which certificate was and is the evi- 
denee of such indebtedness, and would have entitled the defendant 
McDonald at the time fixed by the said treatv—that is to say, within 
one year from the 26th days of September, 1873—to receive the said 
amount from the Government of the United States but for the action 
had in this cause since the filing of the original bill therein, and but 
for such action would have entitled him, at the time of the filing of 
the-amended bill, to receive the said sum from the said Govern- 
ment. 

That arrangements had already been made between the two gov- 
ernments for the payment of the said award to the defendant by 
the agent of the British Government, which payment is only pre- 

vented by the action aforesaid. 
1366 That the defendant McDonald, upon the allowance of said 
award, became indebted to the complainants by reason of the 
premises in the sum of $49,297.50 in gold, but that the defendants 
refuse to pay the same. 

That on or about the 12th day of August, 1874, the defendant 
McDonald, for the purpose of defrauding complainants and others, 
assigned, but colorably and without consideration, to William White 
the whole award, and that the said White was‘a party to the said 
fraud and took the assignment subject to the contract of the com- 
plainants above mentioned, and that he had due notice of the same. 

That complainants further say that the funds for the payment of 
the said award would, but for the action aforesaid, have remained 
in the hands of the diplomatic representatives of the British Gov- 
ernment, who are not subject to the process of this court, and that 
the said fund could have been reached and controlled only through 
the agency of the defendant McDonald or his assignees, his and their 
assignment being, by the wrongful management and connivance of 
the said defendants, liable to be recognized by the said agents of 
Her Britannie Majesty’s government. : | 

The bill therefore prays that so much of the fund arising out of 
the award aforesaid as is now under the order and decree of this 
court (whereof a copy is filed in this cause) in hands of the receiver 
thereof and applicable to the payment of ‘the said complainants 

under and by virtue of their said written agreement with 
1367 one said McDonald may by such further order or decree be 

continued and held in the hands of such receiver until the 
further determination of the cause. 

Second. That the lien aforesaid of the complainants upon so much 
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of the said fund or the proceeds thereof and their interest therein 
and right to receive the same may be adjudged, ordered, and de- 
creed by this court; and 

Third. That the complainants may have such other and further 
relief in the premises as the nature of their case may require. 
wet and sworn to by Chas. E. Hovey on the 27th of April, 

875. 

The original bill of complaint herein was filed on October 2d, 
1874, and on the same day a temporary restraining order was granted 
to the complainants prohibiting the defendants from disposing of 
or receiving more than three-fourths of the said claim. 

That thereafter and on the 16th day of February, 1875, a “ con- 
sent decree” was granted in the case of Phelps, assignee, ag’st 
McDonald and White, then pending in the said court, against these 
defendants, which suit was brought to establish the claim of Thomas 
J. Phelps, the assignee in bankruptev of said Augustine R. MeDon- 
ald, to the said fund above referred to, and wherein an injunction 

similar to the one above referred to had been granted to the 
1368 complainants on the 28th day of December, 1874, restraining 

the defendants from receiving or disposing of the said fund, 
then in the hands of the agent of the British Government, and ap- 
pointing George W. Riggs a receiver to collect the fund and hold it 
subject to the order of the court; which “consent decree” vacated 
the restraining orders theretofore made in both cases and modified 
the order in the Phelps case, dated December 28, 1874, so as to allow 
William White to receive froia the agent of the British Government 
one-half of the net amount of the said award, free and clear of all 
claims of the plaintiffs in both causes above mentioned, to enable 
the said defendant White to pay the expenses incurred by the de- 
fendant McDonald in the prosecution of his elaim, and directing 
George W. Riggs to hold the remaining half of said award, subject 
to the claims of Hovey and Dole and of said Phelps, the complain- 
auts in both causes, until the further order of the court. 

That a demurrer to the amended bill of complaint was filed herein 


-on the 7th day of May, 1875, and that the said cause came on to be 


heard on the said demurrer of McDonald and White at the June 

term of the court and was duly argued by counsel, and that there- 

after and on the 24th of June, 1875, an order was made sustaining 

the said demurrer to the amended bill of complaint and dismissing 
the said bill with costs. 7 

1369 That thereafter and on the same day an appeal to the gen- 
eral term was entered from the order dismissing the said com- 

plaint. 

That thereafter and on the 28th day of June, 1875, a decree was 
made directing the receiver, George -W. Riggs, to pay the funds in 
his hands belonging to the said cause over to the defendants, Me- 
Donald and White, and vacating the receivership. 

That the receiver, George W. Riggs, duly complied with the above- 
mentioned order and paid the funds held by him over to your pe- 
titioner on the 28th day of June, 1875. 

That thereafter and on the 27th day of January, 1876, the appeal 
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from the decrees of the 24th and 28th days of June, 1875, came on 
to be heard and were duly argued by counsel; and thereafter and 
on consideration thereof it was, on the 4th day of March, 1876, or- 
dered, adjudged, and decreed that the said decrees should be, and 
they were thereby, reversed, with leave to defendants to answer the 
bill of the complainants. 

The answer of the defendants, verified the Ist day of May, 1876, 
denies that the complainants were men of great experience in the 
practice of the law or that William P. Dole was a member of the 
bar at the time alleged or that he rendered the services alleged in 
the complaint to have been rendered by him, but alleges that he was, 

by reason of his impaired mental and physical condition at 
1370 the time, unable to attend to any business at all, as defendant- 
subsequently learned. 

It admits the organization of the commission referred to in the 
complaint and the pendancy of the McDonald claim before it. 

It denies that William G. Ford was the agent of the defendants 
or either of them or that he ever acted as such in retaining the com- 
plainants or that he was ever authorized so to act ; and furthermore 
denies all knowledge of the transactions alleged in the complaint 
between the complainants and the said Ford. 

It denies that the defendant McDonald entered into an agree- 
ment with the complainants or signed or executed the same, except 
under the circumstances and for the purpose thereinafter alleged, 
to wit, that the defendant MeDonald was induced to sign the paper 
(marked Exhibit H. & D. No. 1) purporting to be a contract between 
himself and the complainants, upon false and fraudulent represen- 
tations made by them and by means of an unlawful conspiracy 
formed for that purpose between the said complainants and William 
G. Ford, above mentioned, and Charles Adolph and his, defendant’s, 
attorney, Gilbert Moyers, who obtained his, McDonald’s, signature 
to the said paper upon the suggestion that the paper should be left 
with him, the said Moyers, when executed, not to be delivered up to 

the complainants until the said award of $200,000 was made 
1371 and he, said McDonald, should be satisfied that all that had 

been represented was true and should thereupon’ give his 
written consent to the same; that defendant McDonald executed the 
said paper with this understanding and left it with the said Moyers 
as an escrow ; that the said Moyers afterwards refused to deliver the 
suid paper to defendant when demanded, and that it afterwards came 
into the possession of the complainants, but without the consent of 
the defendants, and in what manner defendants do not know. 

It denies that services were rendered by complainants under the 
prosecution of said claim under any retainer and employment by 
said McDonald or that they ever performed any laLor about the 
preparation or presentation of said claim, except for the advance- 
ment of their own interests in other causes pending before the said 
commission. 

It denies that on the 25th day of September, 1873, there was al- 
lowed and awarded to the said McDonald in respect to the said 
claim the sum of $197,190 in gold, but says that the said commis- 
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sioners made the award of the above-mentioned sum to be paid by 
the Government of the United States to the government of Her Bri- 
tannic Majesty in respect of the above claim. 

It denies that by the said allowance the amount thereof became a 
debt of the United States to Great Britain for the use and behoof of 

the said McDonald or that the certificate — was issued there- 
1372 for would have entitled the said McDonald to receive the 
said amount from the Government of the United States. 

It denies that such arrangements had been made between the two 
governments as would, but for the action had in this case since the 
filing of the original bill herein, have resulted in the payment of 
the said award to the defendants or one of them by the agents of 
the British Government. 

It admits that on or about the 12th of August, 1874, the said de- 
fendant McDonald assigned to the defendant William White the 
whole of said award, but denies that it is true that it was for the 
purpose of defrauding the complainants. 

Defendants further allege, on information and belief, that the said 
Gilbert Moyers and Charles Adolph, Wm. G. Ford are interested in 
and secret parties to the said pretended contract, so they charge the 


truth to be and so advise the court that there is a defect in the parties 
plaintiff to the suit. 


Prayer. 


The defendants therefore ask, in the nature of a cross-petition, 
that by reason of the facts hereinbefore stated said complainants 
minay be ordered by the court to deliver the said pretended contract 

to the court to be cancelled. 
1373 Second. That if the complainants refuse to deliver the 
same that it be declared null and void. 

Third. That a writ of injunction be forthwith issued restraining 
said complainants from proceeding to enforce the collection of the 
sum provided to be paid in said pretended contract by suit or pro- 
ceeding. 

Fourth. That the complainants may be ordered to make the neces- 
sary parties plaintiff. 

Fifth. That the defendants may have such other and further re- 
lief in the premises as the nature of the case requires, and may be 
hence discharged with their reasonable costs in this behalf most 
unjustly expended. 

Signed by— | 

AUGUSTINE R. McDONALD. 
WM. WHITE, 
Per A. R. McDONALD. 


Sworn to by— 


AUGUSTINE R. McDONALD. 


Your petitioner further shows that, on the 5th day of May, 1876, 
the complainants made a motion at special term suggesting to the 
court that the order of the court of June 28th, 1875, directing the 
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receiver in this case to pay the funds belonging to said court to the 
said defendants had been reversed by the decree of the court at 
general terim, and that the said amount, which is $49,297.56 in gold, 
ought therefore to be restored to the custody of the court by 
1374 the said defendants, who received it from the receiver under 
the said order of June 28th, 1875. The complainants, there- 
fore, prayed for an order, directed to the defendants, requiring theta 
to deposit,in the custody of the court the said amount of $49,297.56 
in gold. 

That thereafter and on the 15th of September, 1876, an order was 
made at the request of counsel on both sides that the motion should 
be heard in the first instance at the general term. 

That thereafter and on the 27th day of February, 1877, the said 
motion came regularly on to be heard, and, after hearing counsel 
and on consideration thereof, it was ordered that the defendants 
McDonald and White pay into court the sum of $49,297.56 without 
defaleation or delay. 

(This order was not filed until June 19th, 1877.) 

That thereafter and on the 14th of September, 1877, a motion 
was made (returnable on September 24th, 1877) for an order to show 
cause on defendants for contempt in not depositing the said fund. 
Attached to the notice of motion, which was directed to Charles A. 
Ray and Wm. A. Cook, counsel for defendants in the above-named 
cause, were affidavits of E. V. Price and Jno. Caldwell and a copy 
of the order of June 19th, above referred to. 

It appears by the affidavit of E. V. Price, endorsed on the order 


of June 19th, 1877 (page 86 of the record and 54 of printed case), 


that the said order was not served on the defendant McDonald per- 
sonally nor otherwise than by leaving the same at No. 911 H 
1375 street northwest, in the city of Washington, which the affidavit 
declares “ was the last place of abode of the said A. R. Me- 
Donald, as affiant was informed and believed,” but which your pe- 
titioner respectfully informs the court was never his abode. 

It also appears by the affidavit of J. M. Durant, also used upon 
this motion, that the above-mentioned notice and aftidavits thereto 
attached were served in the following manner, to wit: That the said 
Durant, on the 14th day of September, 1877, went to the office of 
Charles A. Ray with the said notice, motion, and affidavits and 
handed a true copy thereof to Mr. Ray, who perused the same and 
handed them back to afliant, declining to acknowledge service and 
adding that he was no longer counsel for Augustine R. MeDonaid ; 
and that on the same day he, afltiant, went to the office of Wm. A. 
Cook, Esq., with the said notice, motion, and affidavits and gave a 
true copy of all to Mr. Cook, who said he was undecided about ac- 
knowledging service, but would consider the question ; and Mr. Cook 
subsequently, on the same day, returned the copy to the oftice of 
Durant and Harner without acknowledgment of service. | 

That the said motion came on to be heard on the 8th day of De- 
cember, 1877, and was argued by counsel for complainants, counsel 
for defendants being absent ; and it was thereupon ordered that the 
rule upon the defendants to show cause why they should not be de- 
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creed to be in and punished as for a contempt of court for having 

failed to obey the order of the court of June 19, 1877, be made 
1376 absolute; that the said defendants be taken and deemed in 

contempt; and that unless the defendants, within six days 
from the entry of this order, should in all respects comply with the 
order of June 19th, that the answer filed by them in this cause be 
stricken out, and that this cause proceed as if no answer therein had 
been interposed ; and that, until the defendants should comply with 
the order of June 19th, all their proceedings be stayed herein. 

Then follows a decree, filed Deeember 29, 1877 (defendants not 
appearing on the argument of the motion), striking out the defend- 
ants’ answer. 

Then follows a decree pro confesso on bill filed February 12, 1878, 
in the words, “The answer of the defendants having been removed 
from the files for their contempt in refusing to obey the order of the 
court and deposit in the registry the sum of $49,297.56, it is now 
ordered, adjudged, and decreed that the bill be taken pro confesso 
against them ; and this order is made independently of the question 
whether William A. Cook has appeared at any time as solicitor in 
this cause. 

Then follows the “final decree,” filed April 17th, 1878, ordering 
and adjudging that, the defendants still being in contempt, the de- 
cree pro confesso of the 12th of February, 1878, be made absolute, 
and that the said defendants, Augustine R. McDonald and William 

W hite, pay to the complainants the sum of $49,297.50 in gold, 
1577 and that the complainants have a lien upon the claim of 
McDonald against the United States as awarded by the Mixed 
Commission of british and American Claims under the treaty of 
May 8th, 1871, of $197,190 in gold, and upon any draft, money, evi- 
dence of indebtedness or proceeds thereof, with legal interest to date. 

Your petitioner further shows that after the rendition of the de- 
cree of April 17th, 1878, last above mentioned, and on the 7th day 
of February, 1879, an action was commenced in the superior court 
of the city of New York by the complainants herein, Hovey and 
Dole, founded upon tie judgment entered on the decree pro confesso 
of April 17th, 1878, above mentioned, and that such proceedings were 
had therein that a judgment was obtained against your petitioner 
in the said superier court and his body taken in execution thereon, 
and that he was on the 7th day of February, 1879, thrown into the 
county jail of the city and county of New York, where he has since 
remained and is now kept in close confinement. 

That during the period of your petitioner's confinement he has 
suffered greatly from serious bodily disorders arising from extreme 
nervous prostration, and that he las been advised by his doctors 
that the continuance of his imprisonment might result in the serious 
impairment, if not the entire loss, of his mind. (See affidavit an- 

nexed. 
1378 That during a portion of your petitioner’s confinement he 
was for several months, as he believes, partially deranged, 
as he is unable to recollect anything that occurred at that time. 
That during the past four years and until within the last three 
103—1588 
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months your petitioner, a comparative stranger in the city of New 
York, has been unable to get counsel to represent him in this suit. 

That he is advised by his present counsel, J. Noble Hayes, Esq., 
that if the decree of April 17th, 1878, of the supreme court of the 
District of Columbia is reversed and set aside by the United States 
Supreme Court that it will result in the immediate release of your 
petitioner from the imprisonment which he has suffered for nearly 
five years, as the judgment upon which he is held in execution was 
rendered in an action based upon the said decree and which must 
fall with it. 

Your petitioner further shows to this honorable court that the 
decree of December 8th, 1877, adjudging the defendants in contempt, 
und the subsequent decrees culminating in the final decree of April 
17, 1878, to a like effect, was made upon proof of service of the decree 
of June 19th, 1877, of which he was held in contempt, by leaving 
the same at a house where it was alleged by the party serving it 
that he had been informed the defendant McDonald last lived and 
not upon him personally, and of the motion papers by leaving the 

same with Wm. A. Cook and Chas. A. Ray, who had ceased 
1379 to act as his counsel and who at the time disclaimed their 

right to accept service in your petitioner’s behalf, and that 
the complainants had notice of the withdrawal of Mr. Ray by a 
letter written by him to Charles E. Hovey, dated February 23, 1877 
(which letter is part of the evidence in this cause), and that William 
A. Cook had not appeared herein as the attorney or counsel of 
record. 

And your petitioner further says that he never resided at the 
house known as Ne. 911 H street northwest, in the city of Washing- 
ton, where the order of June 19th, 1877, was left, and that he has 
not to this day received a personal service of the said order, of which 
he is adjudged in contempt. 

Your petitioner further shows that William White (who is im- 
pleaded herein to preserve the title of the cause) is mot joined in this 
appeal, for the reason that, as your petitioner is informed and be- 
lieves, that his time to appeal from the decrees above referred to 
has expired, and he is barred therefrom, as would your petitioners 
be but for the reasons above set forth, more than two years having 
elapsed since the filing of the decree of April 17, 1878, during all of 
which time the said White has been at large and engaged in busi- 
ness in Cincinnati, Ohio, and of sound mind, as your petitioner ic 
informed and believes. 

Your petitioner therefore prays that the period of his said im- 

prisonment—to wit, from the 7th day of February, 1879, to 
1380 the present date—be excluded in estimating the time within 
| which this appeal should be taken, as is provided by sec- 
tion —. 

Wherefore the appellant appeals from the whole of said decree of 
April 17th, 1878, and from the whole of the decree of February 12th, 
1878, and from the whole of the decree of December 29th, 1877, and 
from the whole of the decree of December 8th, 1877, and from the 
whole of the decree of June 19th, 1877, and from each and every 
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part thereof, respectively, and respectfully pravs that the said decrees 
of the said supreme court of the District of Coluinbia and the bill, 
amended bill, demurrers, answer, and amended answer, pleadings, 
depositions, evidence, and proceedings in said cause may be sent to 
the Supreme Court of the United States without delay ; and that the 
said Supreme Court will proceed to hear the said cause anew, or such 
portion thereof as may be necessary to determine the validity of the 
said decrees; and that the said decrées of the supreme court of the 
Jistrict of Columbia and every part thereof may be reversed, and a 
decree made dismissing the decrees appealed from and allowing the 
defendant to file his answer herein, and for such other and further 
relief as may to the court seem just. 


AUGUSTINE R. McDONALD. 
SKIPWITH WILMER aynp 
J. NOBLE HAYES, 
Counsel for Appellant. 


1581 Criry anp County or New York, 88: 


Augustine R. McDonald, being duly sworn, says that he is the 
petitioner above described/; that he has read the foregoing petition 
and knows the contents thereof, and that the same is true to his own 
knowledge except as to the matters therein stated to be alleged on 
information and belief, and as to those matters he believes it to be 
true. 


AUGUSTINE R. McDONALD. 


Sworn to before me this 17th day of August, 1883. 


[ SEAL. } GEORGE A. PEASE, 
Notary Public, Kings County. 
(Certificate filed in N. Y. Co.) 


The foregoing appeal, as prayed for, is allowed on condition that 
and when the appellant shall deposit in the office of the clerk of the 
Supreme Court of the United States the sum of one hundred dollars 
security, under section 1,000 of the Revised Statutes, that he will 
prosecute his appeal to effect, and if he fail to make his plea good 
shall answer all costs, and on such deposit being so made a citation 
will be signed. 

September 6th, 1883. : 

SAM’L BLATCHFORD, 
Associate Justice of the Supreme Court of the United States. 
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1382 Ex. “1.” 


Certified Copy of Affidavit of James Fredericks, of the Cicy of New York, 
on File in the Superior Court of said City, and Dated December 10th, 
1879. 

N. Y. Superior Court. 


In the Matter of the Application of Avcustine R. McDona pn to be 
Discharged from Imprisonment. 

City AND County oF New YORK, 88: 

James Frederick, of the city and county of New York, says that he is 
a physician and examiner in lunacy, duly appointed in and forthe city 
and State of New York, and that as such physician and examiner in 
lunacy he has examined A. R. McDonald herein, confined in Ludlow- 
street jail since February 7th, 1879; that he is suffering from mental 
depression, cerebral irritation, and loss of memory, nearly bordering 
on melancholia and dementia incipieus. The almost total loss of 
appetite, caused by his mental apathy and inactivity, his restlessness 
and loss of sleep, has produced such general wasting of his body as 
to endanger his health seriously. This great deterioration of his 
physical and mental condition is principally. caused by his deten- 
tion or confinement, and his release is of absolute necessity. 

JAMES FREDERICK, M. D., 
74 St. Mark’s Place. 


Sworn to before me this 10th day of December, 1870. 
[SEAL. ] HENRY PUNCHER, 

A Notary Public of the Oity of New York. 
copy. 


iOWARD BOESE, Clerk. 


1385 Endorsed : 8699. Eq. doc.23. Supreme court of the Dis- 

trict of Columbia. Charles E. Hovey and William P. Dole, 
jaintiffs and appellees, vs. Augustine R. McDonald (impl’d with 
Villiam White), defendant and appellant.. Petition on appeal to 
U.S. Supr. C’t and allowance. Skipwith Wilmer & J. Noble Hayes, 
attorneys for Augustine R. McDonald, 120 Broadway. M. 20, p. 35. 
Filed Sep. 12, 1883. R. J. Meigs, clerk. 


The United States of America to Charles E. Hovey and William P. 

Dole, Greeting : 

You are hereby cited and admonished to be and appear ata Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to an appeal filed in 
the clerk’s office of the supreme court of the District of Columbia, 
wherein Augustine R. McDonald is appellant and vou are appellees, 
to show cause, if any there be, why the decree rendered against the 
said appellant, as in the said appeal mentioned, should not be cor- 


rected, and why speedy justice should not be done to the parties in 
that behalf. 7 
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Witness the Honorable Samuel Blatchford, associate justice of the 
Supreme Court of the United States, this eighth day of September, 
in the year of our Lord one thousand eight hundred and eighty- 


three. 
SAM’L BLATCHFORD. 


Copy of the within rec’d this 12th day of September, A. D. 1883. 


HOVEY & DOLE, 
By CHAS. E. HOVEY. 


1384 Endorsed : 8699. Eq. doc. 23. Hovey & Dole vs. McDon- 
ald and White. Citation of S.C. U.S. Filed Sep. 12, 1883. 
R. J. Meigs. 
Eudorsed on cover: District of Columbia supreme court. No. 
1138. Augustine R. McDonald, appellant, vs. Charles E. Hovey and 
William P. Dole. Filed 13th October, 1883. 


(For rest of record see No. 23, O. T., 1883.) 
1385 Hovey & DoLe 


v3. \ sosy. 
McDonatp & WHITE. 


Please enter my appearance as solicitor in case No. 3937, Hovey 
& Dole v. McDonald & White, equity docket, for defendants. — 
CHAS. A. RAY. 
March 11, 1875. 


Appearance as ordered entered. 
By the C. 


In the Supreme Court of the District of Columbia. 


Cnaries E. Hovey & Wittram P. Doe - Equity. No. 3937, 


V8. D 
, ocket 14. 
AuaustINE R. McDonatp & WILLIAM WHITE. 


The complainants now come, by their counsel, Durant & Hornor, 
and move for a decree pro confesso against one of the defendants, 
William White, on the ground that he has failed to answer the bill. 

| DURANT & HORNOR, 
Of Counsel. 

Filed May 5, 1876. 


1386 In the Supreme Court of the District of Columbia. 


Cuartes E. Hovey & Witttam P. Dore > Equity. No. 3937, 


vs. 
. ocket 14. 
AuGusTINE R. McDonacp & WILLIAM WHITE. 


The complainants join issue with the defendants on the articles 
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of their answer from one to sixteen, inclusive, and to all which pre- 
cedes the so-called cross-bill or petition. 
DURANT & HORNOR, 
For Complainants. 


Filed May 5, 1876. 


In the Supreme Court of the District of Columbia. 


Cuartes E. Hovey & WirtitaAm P. DoLe 
vs. In Equity. No. 3937 
AvuaustiInE R. McDonaLp & WILLIAM WHITE. 


The complainants, Charles E. Hovey & William P. Dole, now 
come, by their, counsel, Durant & Hornor, and move the court to 
strike out from the paper filed herein by defendants and purporting 
to be an answer and cross-bill all that portion thereof designated as 
articles one to thirteen, inclusive, and the prayers thereunto at- 
tached, as found on pages thirteen and the following of the manu- 
script answer, and purporting to be a cross-bill, on the grounds fol- 

lowing to wit: 
1387 First. That no order of court bas been made allowing said 
supposed cross-bill to be filed. 

Second. That no process is prayed for in said supposed cross-bill. 

Therefore they pray that the said portion of the answer styled a 
cross-bill may be stricken out. 

DURANT & HORNOR, 
For Complainants. 
Filed May 5, 1876. 


In the Supreme Court of the District-of Columbia. 


= Docket 14. 


CHoaRLes FE. Hovey and WitiiAM P. DoLte ; . 
In Equity. No. 3937, 
AvuoGustINnE R. McDonatp & Wm. WHITE. 


The rule taken by complainant on the defendant to show cause 
why the part of his answer styled a cross-bill or cross-petition should 
not be stricken out and why the bill should not be taken pro confesso 
against the defendant William White came on to be heard before 
the court this 6th day of May, 1876—Thomas J. Durant, for com- 
plainants; C. A. Ray, Esq., for defendants—when, after hearing the 
pleadings and arguments of counse-, it is ordered by the court 
that the said motion be dismissed, with leave to complainant to 
anfend his replication to make it a reply to the whole answer. 

By the court: 

A. W. 


Minutes of special term, May 6, 1876. 
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1388 Supreme Court of the District of Columbia. 
Cuas. E. Hovey and Wm. P. Doe No. 3937. In Equity. 
Docket 14. 


v8. 
AuausTINE R. McDonaLtp & Wa. WHirte. 


The complainants, by leave of court first had and obtained, amend 
their replication and say that they join issue in full with the de- 


fendants. 
DURANT & HORNOR, 
) For Complainanis. 
Filed May 6, 1876. 


In the Supreme Court of the District of Columbia. 


Cuas. Ek. Hovey & Wm. P. Dote 
v8. No. 3937. In Equity. 
AuGusTINE R. McDonatp & Wa. WuHirte. 


Wasuineaton, D. C., June 19, 1876. 
Chas. A. Ray, Esq., counsel of defendants: 


Please to take notice that on Tuesday, the thirteenth June, 1876, 
at the opening of the court, or as soon thereafter as counsel can be 
heard, we will move the court for an order in this case to take the 
testimouy of George W. Murphy and George C. Moyers, orally, at 

Memphis, in the State of Tennessee, on the ground that the 
1389 complainants are not sufficiently advised in regard to all the 

facts which are known to said Murphy and Moyers to enable 
them to interrogate them intelligently and in a satisfactory manner 
by written interrogatories as to their knowledge of the facts and 
circumstances connected with the services of the complainants to 
the defendant McDonald which are in controversy in this case. 

DURANT & HORNOR, 
Of Counsel. 


It is hereby consented and agreed that the testimony of the above- 
named witnesses and others may be taken at Memphis, in the State 
of Tennessee, on Tuesday, the 20th day of June, A. D. 1876, before 
such commissioner as may be agreed upon by defendant McDonald 
and Mr. Durant and the examination continued from day to day 


until completed. 
CHAS. A. RAY, 
Solicitor for Defendants. 


Wasuinoton, D. C., June 10, 1876. 


In pursuance of the above stipulation it is now hereby agreed that 
the depositions of the aforesaid witnesses may be taken before Henry 
F. Dix, at his office, or, in case of the absence or inability from any 
cause of the said Dix to act, then the depositions of the said wit- 
nesses may be taken before either M. B. Trezevant or Hunsdon 

Carey or Isaac Morrison, and at the office of either of them, 
1390 and in case they should all be unable to act, then the depositions 
of the said witnesses may be taken before any authorized 
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person whom the counsel of plaintiff- and defendant- or the parties 
tl ] y agree upon. 
i a ‘ A. R. McDONALD. 


THOMAS J. DURANT. 


Supreme Court of the District of Columbia. 


Cuarues EE. Hovey & WititiaAmM P. DoLe 
vs. No. 3937. In Equity. 
Aveustine R. McDonatp & WitiiaM { Docket 14. 
WHITE. 


It is agreed that the motion filed by complainants in the above- 
named cause on the fifth May, 1876, for the purpose of procuring an 
order of court directing defendants to bring Into court the money, 
$49,297.56, obtained by defendants under an order of court from the 
receiver, Riggs, shall not be called up before the first Tuesday in 
September, 1876, and when called up, either on that day or subse- 
quently at any time, a motion and request shall be made by both 
parties complainant and defendant to have the question or bring- 
ing the money into court heard in the first instance in the general 


term. 
CHAS. A. RAY, For Def't. 
CHAS. E. HOVEY. 
Filed July 17, 1876. 
1391 In the Supreme Court of the District of Columbia, the 8th 
Day of February, 1877. 


Hovey & Dore | 
Us. No. 3937, Equity Docket 14. 
McDonaLp & WHITE. 


The President of the United States to Isaac Brooks, a U. S. commis- 
sioner at Baltimore, Md., or R. Lyon Rogers, a U. S. commis- 
sioner at Baltimore, Md., Greeting : 

Know ye that, in confidence of your produce and fidelity, you 
have been appointed, and by these presents you are invested with 
power and authority, to examine Archibald Wilson, superintendent, 
president, or agent in charge of the Western Union Telegraph Com- 
pany in Baltimore, as a witness for the complainants in the above- 
entitled cause upon the interrogatories annexed to this commission ; 
and therefore you are hereby commanded, at a certain day and 
place or certain days and places to be appointed by vou, to cause said 
Witness to come before you, and then and there examine him on 
oath or affirmation upon the said interrogatories and reduce his 
testimony into writing, to be signed by said witness, and, having so 
done, annex the same to this writ, closed up under your seals, and 
make return thereof into said court with all convenient speed. 

Witness DK. Cartier, chief justice. 

. R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., Assistant. 
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1392 In the Supreme Court of the District of Columbia. 


Hovey & DoLe 


v8. bn Equity. No, 3937. 
McDonaLp & WHITE. 


It is hereby stipulated and agreed that the testimony of Archi- 
bald Wilson, superintendent, president, or agent in charge of the 
Western Union Telegraph Company’s business in Baltimore, Mary- 
land, on behalf of complainants, may be taken on interrogatories 
and cross-interrogatories, if any hereto attached, on the 9th day of 
February, 1877, or as soon thereafter as the attendance of the wit- 
ness can be obtained, not later than Monday next, the 12th inst., 
before Isaac Brooks, a U. S. commissioner, at his office in said city, 
or before R. Lyon Rogers, a U. S. commissioner, at his office in said 
city, between the hours of 10 o’clock a. m. and 4 o’clock p. m. of 
whichever day the testimony may be taken. 


DURANT & HORNER, 
For Complainanis. 
CHARLES A. RAY, 


For Defendants. 
8th February, 1877. 


1393 Supreme Court of the District of Columbia. 


Cuas. E. Hovey and Wm. P. Dok 


v8. t Equity, 3937. 
AvuGusTINE R. McDonatp and Wm. WHITE. 


Interrogatories to be Propounded to Archibald Wilson, the Witness Named 
in the Foregoing Stipulation. 


1. What is your name, age, residence, and occupation, and what 
position or office do you hold ? 

2. Was there sent from Baltimore over the wires of the Western 
Union Telegraph Company or over the wires of the company of 
which you are superintendent, president, or principal agent a tel- 
egram dated Baltimore, Maryland, October 7, 1876, or October 8, 
1876, signed Charles A. Ray and directed to M. L. Hawkins, Bas- 
trop, La.? 

3. Have you said telegram? If yea, please produce the same and 
make it an exhibit to this your deposition. 

4. If said telegram is not now in your custody or under your con- . 
trol please state where it is and who has control of it. 


DURANT & HORNER, 
Att’ys for Complainanis. 
8th February, 1877. 


104—1588 
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1394 In the Supreme Court of the District of Columbia. 


Hovey & DoLe 
8 b No, 3937. Eq. Dock. 14. 


& WHITE. 


At the execution of the annexed commission issued out of the said 
supreme court for the District of Columbia and to me directed, em- 
powering me to examine a witness in the above-entitled cause, I, 
Robert Lyon Rogers, a commissioner of the United States for the 
district of Maryland, met on the 10th day of February, A. D. 1877, 
at my office, No. 50 West Fayette street, in the city of Baltimore and 
State of Maryland, and proceeded then and there to take the follow- 
ing deposition, viz: 


Vv 
McDona.Lp 


ARCHIBALD WILson, Jr., a witness of lawful age, produced on 
behalf of the complainants, being first by me duly sworn on the 
Holy Evangels of Almighty God, being examined on the interroga- 
tories hereto annexed in that behalf, makes oath, deposes, and saith 
as follows, viz: 

1 Ans. My name is Archibald Wilson, Jr.; I am 39 years of age; 
I reside in Baltimore city, Maryland; I am president and manager 
of the Western Union Telegraph Company of Baltimore City. 

2 Ans. There was such a telegram as is described in this inter- 
rogatory sent as therein stated. 

3 Ans. I have not the original telegram. It was mailed 

1395 from this city, Baltimore, on the Sth day of February, A. D. 

1877, addressed to Leonard Whitney, manager of the Western 

Union telegraph office at Washington, D. C., for delivery to Mr. 

Charles A. Ray, and the same was delivered to Mr. Charles A. Ray 

by the manager in Washington, and his receipt therefor was taken 

and is now in my possession. I, however, append to my answer a 

paper which [ hand to the commissioner, and this paper is a dupli- 
cate copy of the original telegram. 

(Paper referred to by the witness is herewith returned, marked 
Complainants’ Exhibit A No. 1.) 


4 Ans. I have already answered this in my answer to the third 


interrogatory. 
ARCHIBALD WILSON, Jr. 


Subscribed and sworn to before me this 10th day of February, 


A. D. 1877. 
R. LYON ROGERS, 
U. 8S. Commissioner for Maryland. 


Complainants’ Exhibit A No. 1. 


(Indorsed:) Paper-writing produced by the witness, Archibald 
Wilson, Jr., in answer to complainants’ third interrogatory, and 
herewith returned as part of his deposition in the case of Hovey & 
Dale vs. McDonald & White, depending in said supreme court of 
the District of Columbia. | 


GEORGE ELLIOTT ET AL., 4. 827 


1396 Witness my hand this 10th day of February, A. D. 1877. 


R. LYON ROGERS, 
U. 8. Commissioner for Maryland. 


(Heading and terms of the telegraph company, in print.) 


BALTIMORE, October 7, 1876. 


To M. L. Hawkins, care Judge Wheeler, Bastrop, Morehouse parish, 
Louisiana : 


Amount increased to five hundred dollars for effectiveness, both 
cases. Examine all possible. Continuance doubtful, except Hovey 
consents there. 


CHAS. A. RAY. 


I, Robert Lyon Rogers, commissioner as above said, do also certify 
that the reason for taking the deposition of Archibald Wilson, Jr., is 
because of the said commission hereto annexed and a certain stipula- 
tion, also hereto annexed, signed by the solicitors of the respective 
parties to said cause; and I also certify that the deponent was by me 
first carefully examined and duly sworn according to law to testify 
the whole truth, and that the foregoing deposition was then reduced 
to writing by me and thereupon subscribed by the said deponent in 

my presence; and I do further certify that I am not of coun- 
1397 sel or attorney for either of the parties to the said cause, and 
that I am not interested in the event thereof. 

Given under my hand and seal, at the city of Baltimore, in the 
district of Maryland, this 10th day of February, A. D. 1877. 


R. LYON ROGERS, 
U. 8S. Commissioner for Maryland. 
Filed February 13, 1877. 


In the Supreme Court of the District of Columbia, Tuesday, 9th 
Day of May, A. D. 1876. 


CuHarves E. Hovey & Wittiam P. Doe ge 3937. In Equity, 


vs. D 
ocket 14. 
Aucustine R. McDonatp & WILLIAM WHITE. 


Take notice that I desire the evidence to be adduced in this cause 
to be taken orally before T. D. Anderson, one of the examiners of 
this court, at such time and place as he may fix by order and give 


vou notice of. 
: CHAS. E. HOVEY, 
One of the Complainanis. 


1398 To Chas. A. Ray, Esq., solicitor for defendants. 
Take notice that I shall proceed to take testimony in the above- 


entitled cause on behalf of the complainants and at the instance of 
Chas. E. Hovey, one of the complainants, on Thursday, the 11th 
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day of May, A. D. 1876, at my office, No. 330 Four-and-a-half street, 
Washington city, D. C., at 10 o’clock a. m. 


By order— 
T. D. ANDERSON, 
Examiner in Chancery. 


To Chas. A. Ray, Esq., solicitor for defendants. 


Service of notice by Hovey, complainant, and of notice by exam- 
iner acknowledged this 9th day of May, A. D. 1876. 
CHAS. A. RAY, 
Solicitor for Defendants. 


(In pursuance of the above and similar notices witnesses for com- 
plainants were examined before Examiner Anderson at his said 
office from llth May to 14th July, 1876, and for defendants from 
12th October, 1876, to 17th January, 1877, and for complainants in 
rebuttal from 18th January to 21st February, 1877, when the taking 
of testimony in the case was closed.) 


1399 FEBRUARY 97H, 1877—2 p. m. 
Met pursuant to adjournment. 
Present: Mr. Durant, complainants’ counsel, aud Mr. William A. 
Cook, defendants’ counsel. 


Whereupon H. B. Trrus,a witness of lawful age, a resident of 
Washington, D. C., produced, sworn, and examined in rebuttal by 
and for the complainants, deposes as follows: 


(Here follows the examination-in-chief, at the end of which is the 
following stipulation :) 


By agreement of counsel time for taking complainants’ testimony 
in rebuttal is extended to and includes Monday, the 12th instant. 
DURANT & HORNER, 
WILLIAM A. COOK, For Def ’ts. 


Adjourned to February 10th, 1877, at 10 a. m. 
ANDERSON, Ex’r. 


Fepruary 14, 1877—10 a. m. 
Met pursuant to adjournment. | 
Present: Mr. Durant and defendant McDonald. 
Mr. Cook, defendants’ solicitor, not being able to attend the pres- 
ent examination on account of a subpeena received by him to appear 
before the congressional committee, it is adjourned to February 


15th, 1877, at 12 m. 
T. D. ANDERSON, 
Ex. in Ch’ry. 


1400 Fepruary 15ru, 1877—12 m. 
Met pursuant to adjournment. 
Present: Mr. Durant and defendant McDonald. 
It is agreed, by reason of Mr. Cook’s illness, that the further ex- 
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amination of testimony in rebuttal be postponed until Friday, the 
16th, at 12 o'clock m., and that one day be added to complainants’ 
time for taking testimony in rebuttal; and notice is hereby given 
that the testimony will be ——— with on Friday peremptorily 
and without any further delay in consequence of absence of counsel. 
DURANT & HORNOR, 
For Complainanis. 

A. R. McDONALD. 


Adjourned to February 16, 1877, at 12 o’elock m. 
ANDERSON, Ex. 


CHARLES E. Hovey et al. 
| sor, Equity Docket 14. 


v8. 
A. R. McDonacp et al. 


And now, to wit, February 16, 1877, the motion of the defendant 
McDonald in reference to the subpana duces tecum issued to Leonard 
Whitney, superintendent of the Western Union Telegraph Company, 
to produce before Commissioner Anderson telegrams between Chas. 

A. Ray and M. L. Hawkins and others coming on for hear- 
1401 ing, after argument by the respective counsel it is ordered, 
decreed, and adjudged that said subpcena be set aside, and 
that the telegrams called for in said subpcena shall not be produced 
by said Whitney before said commissioner. 
By the court: 


A. W. 
Minutes of special term, February 16, 1877. 
; FEBRUARY 21, 1877—at 3 p. m. 
Met pursuant to adjournment. 
. Present: Messrs. Durant and Cook. 


Adjourned by consent of counsel. 
T. D. ANDERSON, 


Ex. in Ch’ry. 


WasHINGTON, D. C., February 23, 1877. 


Gen. Charles E. Hovey. 

Dear Str: A request made to me early in the present month that 
I should write to Baltimore, Md., and ask the return by the Western 
Union Telegraph Company of a dispatch sent to M. L. Hawkins in 


1S - Inv name conveyed to me the first information of the existence of 
ar the dispatch you have introduced by copy in evidence. I neither 
ry sent nor authorized the writing or sending of such a dispatch, and 


the use of my name therein was unauthorized. | 
The entire change of my relations to this suit, spe ge within 
the last few days, deprives me of any other method of explanation. 
Very respectfully yours, CHAS. A. RAY. 


Filed February 24, 1877. 


6x- 
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1402 In the Honorable the Supreme Court of the District of Co- 


lumbia. 
CHARLES E. Hovey and Wiruram P. Dore, soe 
plainants, No. 5937. In 
: v8. 7 Equity. 
A. R. McDonacp and Another. 


To Charles A. Ray, Esq., solicitor of defendants. 

Srr: You will please take notice that on Tuesday, the 12th day of 
September, 1876, at the opening of the court or as soon thereafter 
as counsel can be heard, we will move, on behalf of claimants, to 
suppress certain portions of the depositions of witnesses taken in 
the above-named cause. The names and portions of the depositions 
of said witnesses which we shall ask to have suppressed, together 
with a brief statement of the grounds of the application, are set out 
in the motion for a rule which accompanies this motion, and the 
original of which has been filed in the cause. 


Your obedient servants, 
DURANT & HORNOR, 
Of Counsel for Complainants. 
Washington, D. C., 1876. 


1403 I have received this day a copy of the above notice and of 
the accompanying notice and grounds. 


CHARLES A. RAY, 
For Defendants. 


September 7, 1876. 


In the Honorable the Supreme Court of the District of Columbia. 


No. 3937. In 


plainants, 
| Equity. 


vs. 
AuausTINE R. McDoxatp and Wa. WRiIre. 


CuHarvtes E. Hovey and Wiitram P. Dore, Com- ) 
> 


The complainants in the above-named cause, by their solicitors, 
Durant & Hornor, now come and move this honorable court to sup- 
press certain portions of the depositions of the following-named 
witnesses, which have been taken, returned, published, and are now 
on file in the clerk’s office : 

1°. In the deposition of William G. Ford: The questions pro- 
pounded to said witness and his answers thereto, on printed pages 7 
to 12, inclusive (on pages 12, 17, 18, and 19); the last question and 
answer on page 20; the question and answer at the foot of page 21, 
and.on pages 24, 25, 26, 27, 28, 29, and 30. 

2°. In the deposition of Buchanan: The ex parte affidavit of the 
deponent, as objected to, on printed evidence, page 24(on page 56 of 

the examiner’s return). 
1404 3°. The letter of the witness Defrees to Wright, as objected 
to, on printed pages 26 and 27 (on page 59 of the examiner's 
return). 
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4°. In the deposition of Dr. Bliss: The questions and answers on 
printed pages 41, 42, and 43 (on pages 100 and 101 of the return), 
and also the questions and answers on pages 101, 102, 103, 104, 105, 
123, 124, 125, 126, 127, 128, and 129 of the deposition of the same 
witness in the examiner’s return. 

4}. In the deposition of Sullivan: The questions and answers 5 
to 189, on printed pages 153 to 169, on pages 11 to 35, and on page 5 
of his re-examination in the examiner’s return. 

5°. In the deposition of De Chambrun:.The questions and an- 
swers on printed pages 141 and 142 (on pages 13 to 24, both inclu- 
ive, of the examiner’s return). .- . 

6°. In the deposition of Williams, taken at Memphis: The ques- 
tions and answers numbered 10, 11, and 12, on printed page 97. 

7°. In the deposition of George W. Murphy: The questions and 
answers on printed pages 106, 111, 112, 113, 114, 115, 118, 119, 120, 
121, 122, aud 127,0n pages 66, 67, 68, 70, 71, 72, 73, and 74, and 
those on pages 76 to 84, both inclusive,and those on printed page 127 

(pages 2 to 6, both inclusive) of the recross-examination in 
1405 the examiner’s return. 
8°. In the deposition of Moyers: The questions and an- 


_ swers on printed pages 62 to 88 (on pages 141 to 211, both in- 


clusive), and the letter marked Exhibit A No. 2, signed Buchanan, 
attached to page 211, printed page 87. 

9°. The document K, attached to the deposition of T. C. Ander- 
son, deponent’s printed page 92. 

And for ground of these applications the solicitors assign the fol- 
lowing, premising that all the following grounds are not considered 
to be applicable to each specification, but are placed there together 
to save time and labor, and their specific applicability will be at- 
tempted to be shown on the argument of the motion: 

First. Because there is no proof that the conversation referred to 
ever took place, and such a conversation cannot be assumed, but 
must be proved. 

Second. Because the questions do not relate to anything inquired 
about or stated by the witnesses in their examination-in-chief. 

Third. Because, if McDonald made such statements to the wit- 
nesses as the questions assume and imply, they cannot be admitted 
or allowed, because not made under oath and made without com- 

plainants having the benefit of cross-examination. 
1406 Fourth. Because the said questions are irrelevant to the 
issues in the case. 

Fifth. Because if such questions are framed with the design of 
laying a foundation for contradicting the witnesses they are inad- 
missible, since the facts inquired about are merely collateral. 

Sixth. Because the colloquy of parties had at the time of mak- 
ing a contract cannot be given in evidence to modify the same 

Seventh. (In relation to documents offered in evidence.) Because 
the voluntary affidavit of a stranger is not evidence against com- 
plainants, who had no opportunity to cross-examine. 

And because it is attempted in this way to vary the written con- 
tract between the parties. 
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And because, if introduced for the purpose of laying a foundation 
to contradict the witnesses, it is inadmissible, as being merely collat- 


eral. 
DURANT & HORNOR, 
For Complainants. 
Filed September 7, 1876. 


1407 In the Supreme Court of the District of Columbia. 


CHarues E. Hovey and WritirtaM P. Dore | 
vs. No. 3957. In Equity. 
AuGusTINE R. McDonatp and Wa. WHITE. 


And now come the complainants in the above-entitled cause, by 
their eounsel, Durant and Hornor, and move the court to strike out 
and suppress certain portions of the evidence taken on behalf of 
defendants in said cause, which portions are specitically set out be- 
low, by reference to the printed pages of said testimony and evi- 
dence as furnished by the defendants, this motion being based on 
the grounds that such evidence and testimony is irrelevant, imma- 
terial, and hearsay, of a second character, and legally inadmissible. 

And, tirst, in the deposition of one of the defendants, Augustine 
R. McDonald, all of such evidence commencing on page 17, line 13, 
down to page 19, line 27, on the ground that as to the contract 
therein mentioned it is not the best evidence, the original not pro- 
duced, and even if produced not evidence against complain-t, being res 
inter alios acta, and thatas to all the other portions of the deposition 
in said portion mentioned they are statements and declarations of 
G. Moyers atid others made out of the presence of complainants and 
not binding on them. 

In the same deposition of McDonald: All from line 

1408 37, page 19, to line 26, on page 25, being conversations with 

G. Moyers out of the presence of complainants, reference to 

contents of letters betweeu witness and said Moyers, and all being 
res inter alios acta, immaterial, and not binding on complainants. 

{n the same deposition of McDonald: All on page 25, at line 26, 
down to line 46,o0n page 25, being conversations with G. Moyers out 
of the presence of complainants, not under oath, and not binding on 
complainants. | 

In the same deposition of McDonald: All on lines 4, 5, 6, and 7, 
on page 26, being conversations with Ford out of the presence of 
complainants. 

In the same deposition of McDonald: All on page 26, line 19 to 
line 25, and the Exhibit A, on page 47, as being conversations and 
correspondence of Ford out of the presence of complainants and not 
binding on them. | | 

In the same deposition of McDonald: All from line 36, on page 
26, to line 16, on page 27, being conversations with De Chambrun 
out of the presence of complainants, not binding on them. 

In the same deposition of McDonald: All from line 16, on page 
27, to line 26, on page 27, being conversations with Howard out of 
the presence of complainants and not binding on them. 
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In the same deposition of McDenald: All from line 28, on 
1409 page 27, to line 32, on page 29, being conversations with De 
Chambrun out of the presence of complainants and not bind- 

ing on them. 

In the same deposition of McDonald: All from line 36 to line 48, 
on page 29, being statements of Moyers, De Chambrun, and How- 
ard, not under oath, and made out of the presence of complainants. 

In the same deposition of McDonald: All from line one to 21, on 
page 30, conversations with Moyers out of presence of complainants 
and not binding on them. 

In the same deposition of McDonald: All on lines 26, 27, 28, on 
page 30, being statements of Moyers, not under oath, out of the pres- 
ence of complainants and not binding on them. 

In the same deposition of McDonald: All from line 50, on page 
30, to line 13, on page 31, being conversations with Moyers out of 
the presence of complainants and not binding on them. 

In the same deposition of McDonald: All on page 31, from line 
14 to line 40, on page 31, being conversations with Ford out of the 
presence of complainants and not binding on them. 

In the same deposition of McDonald: All from line 41, on page 
31, to line 50, being conversations with Moyers out of the presence 

of complainants and not binding on them. 
1410 In the same deposition of McDonald: All from line 7 to 
line 30, on page 32, being conversations with Price out of the 
presence of complainants and not binding on them. 

In the same deposition of McDonald: All from line 45, on page 
32, to line 15, on page 33, being as to contents of a letter from Ford 
to Moyers, res inter alios acta, and not binding on complainants. 

In the same deposition of McDonald: All from line 15, on page 
33, to line 23, conversations with Ford about the contents of a letter 
from Ford to Moyers, which was res inter alios acta and not binding 
on complainants. 

In the same deposition of McDonald: All on lines 38 to 40, page 
33, being a statement of Murphy, not on oath, out of the presence 
of complainants and not binding on them. 

In the same deposition of McDonald: All from line 50, on page 
33, to line 6, on page 34, being conversations with Moyers out of the 
presence of complainants and not binding on them. 

In the same deposition of McDonald: From line 6, on page 34, to 
line 20, on page 34, conversations with Ford out of the presence of 
complainants and not binding on them. 

In the same deposition of McDonald: All from line 32, page 34, 
to line 51, page 34, conversations with Murphy out of the presence 

of complainants and not binding on them. 
1411 In the same deposition of McDonald: Lines 51 and 52, on 
page 34, being a statement of Ford, not under oath, out — 
the presence of of complainants and not binding on them. 

In the same deposition of McDonald: Lines 14 and 15, on page 
36, being hearsay of what Moyers was reported to have said to 
Hovey, not binding on complainants. __ : 

In the same deposition of McDonald : Lines lo and 29, on page 36, 

105—1588 
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as being utterly irrelevant to the issues in the case; and all from 
line 30, on page 36, to line 5,on page 37, being conversations with 
Howard and Moyers out of the presence of complainants and not 
binding on them. 

In the same deposition of McDonald: Lines 6 and 7, on page 38, 
a statement of Ford, not under oath, made out of the presence of 
complainants and not binding on them. 

In the same deposition of McDonald: Lines 17, 18, and 19, on 
page 38, statements of Ford, not under oath, made out of the pres- 
ence of complainants. 

In the same deposition of McDonald: On page 38, from line 25 
to line 54, conversations with Howard out of the presence of com- 
plainants and not binding on them. 

In the same deposition of McDonald: Lines 11 to 17, on page 39, 
statements of De Chambrun made out of the presence of complain- 

ants, not under oath,and not binding on them. 
1412 In the same deposition of McDonald: Lines 18 to 23, on 
page 39, statements of Sandidge made out of the presence of 
complainants, not under oath, and not binding on them. 

In the same deposition of McDonald: Lines 34 to 37, on page 39, 
statement of Corwine, made out of the presence of complainants, not 
under oath, and not binding on them. 

In the same deposition of McDonald: From line 54, page 39, to 
line 4, page 40, conversations with Buchanan made out of the pres- 
ence of complainants and not binding on them. 

In the same denosition of McDonald: From line 5, on page 40, to 
line 49, on page 40, conversations with Murphy, Buchanan, and 
Wright out of the presence of complainants and not binding on 
them. 

In the same deposition of McDonald: From line 51, on page 40, 
to line 4, on page 41, conversations with Moyers out of the presence 
of complainants and not binding on them. 

In the sane deposition of McDonald: From line 5,on page 41, 
to line 36, on page 41, statements of Buchanan, Moyers, and others, 
on wholly irrelevant matters, made out of the presence of complaini- 
ants, not under oath, and not binding on them. 

In the same deposition of McDonald: From line 1, on page 41, to 
line 10, page 41, conversations with DeChambrun out of the pres- 

ence of complainants and not binding on them. 
1413 In the same deposition of McDonald: From line 11 toline 

; 39, on page 42, conversations with Moyers out of the pres- 
ence of complainants and not binding on them. 

In the same deposition of McDonald: Lines 6 to 12, on page 43, 
conversations with Moyers and Ford out of the presence of com- 
plainants and not binding on them. 

In the same deposition of McDonald: From line 34, on page 43, 
to line 5, on page 44, being secondary and irrelevant to the issue. 

In the same deposition of McDonald: From line 8 to line 12, on 
page 44, conversations with and statements of Moyers and Ford out 
of the presence of complainants, not under oath, and not binding on 
the latter. 


> 
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In the same deposition of McDonald: From line 13 to line 17, on 
page 44, statement of Ford out of the presence of complainants, not 
under oath, and not binding on them. 

In the same deposition of McDonald: From line 18 to line 29, on 
page 44, as the same contains statements of motives and inferences 
only, which are not evidence. 

In the same deposition of McDonald: Lines 34 and 35 and lines 
39 to 45, on page 44, statements of De Chambrun out of the presence 
of complainants, not under oath, and not binding on them. 

In the same deposition of McDonald: Lines 26 to 48, on page 45, 
statements of defendants’ counsel, not under oath, as a witness and 

not binding on complainants. 
1414 In the same deposition of McDonald: Lines 11 to 46, on 
. page 46, are not responsive to question, irrelevant, and imma- 
terial. 

In the same deposition of McDonald: Lines 20 to 25, on page 47, 
a telegram from Ford to McDonald, not the best evidence, res inter 
alios acta, and not binding on complainants. 

In the same deposition of McDonald: Line 25, on page 47, to line 
8, on page 48, an affidavit of Buchanan, ex parte and not binding on 
complainants. 

In the same deposition of McDonald: From line 23, on page 48, to 
line 15, on page 49, power of attorney from McDonald to Moyers, be- 
ing res inter alios acta, irrelevant, and not binding on complainants. 

In the same deposition of McDonald: Lines 16 to 20, on page 49, 
telegram from Movers to McDonald, not the best evidence, res inter 
alios acta, and not binding on complainants. 

In the same deposition of McDonald: From line 21, on page 49, 
to line 5, on page 50, a decree in the case of Phelps vs. McDonald, 
as no evidence against complainants, they not being parties to said 
suit, and is res inter alios acta. 

In the deposition of Charies P. Gautier: All from line 39, on page 
51, to line 45, on page 51; cross-interrogatory No. 39 and answer, 

on page 53, and redirect examination, interrogatory 3 and 
1415 answer, on page 54, as stating conversations with Moyers and 

others out of the presence of complainants and not binding 
on them. , 

In the deposition of G. Moyers and the exhibits filed on pages 62, 
63, 64, 69, 70, and 71, being correspondence between the witness and 
McDonald, to which complainants were no parties, and cannot 
legally be bound by res inter alios acta, and not a proper subject for 
cross-examination. 

In the deposition of Thomas C. Anderson : Question 9 and answer, 
on page 72, statements of Moyers out of the presence of complainants, 
not under oath, and not binding on them. 

In the same deposition of Thomas C. Anderson : Question 10 and 
answer, on page 72, statements of Ford, Moyers, and De Chambrun 
out of the presence of complainants, not under oath, and not bind- 
ing on them. 

In the same deposition of ‘Thomas C. Anderson: Question 11 and 
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auswer, on pages 72 and 73, being entirely hearsay and not evi- 
dence. 

In the same deposition of Thomas C. Anderson: Question 14 and ’ 
answer, on page 73, as being entirely irrelevant to the issues in the 
suit. 

In the same deposition of Thomas C. Anderson: Question 15 and 
answer, on page 73, as being entirely irrelevant to the issues in the 
suit.. 

In the same deposition of Thomas ©. Anderson: Lines 10 

1416 to 14, 0n page 8], and the exhibits there referred to, and to 

be found on pages 90, 91, and 92, because the same were all 

uncalled for, are not proved, are merely copies, and are res inter alios 
acta, not binding on complainants. 

In the deposition of Charles C. Mengel: Questions and answers 
sixth, seventh, and eighth, on pages 95 and 96, being conversations 
with Moyers and de Chambrun out of the presence of complainants 
and not binding on them. 

In the deposition of John G. McBain: Questions and answers from 
seven to fifteen, both inclusive, being conversations with Moyers out 
of the presence of complainants and not binding on them. 

In the same deposition of John G. McBain: Questions and an- 
swers 16 to 18, being conversations of witness with McDonald out 
of the presence of complainants and not binding on them. 

In the same deposition of John G. McBain: Questions and an- 
swers 27 to 29,o0n pages 101 and 102, being conversations with 
Moyers out of the presence of complainants and not binding on 
them. 

In the same deposition of John G. McBain: Questions and an- 
swers 30 to 34, on pages 102 and 103, being conversations with 
Buchanan out of the presence of complainants and not binding on 
them. 

In the deposition of the same John G. McBain: Questions 317 to 

327 and the answers thereto, on pages 118 and 119, being con- 
1417 versations with Buchanan, Moyers, and McDonald out of the 
presence of complainants and not binding on them. 

In the deposition of Frank Hurley: Question 3d and answer, page 
121, statements of Buchanan out of the presence of complainants, 
not under oath, and not binding on complainants. 

In the same deposition of Frank Hurley : Question seven and an- 
swer, page 122, conversations of Moyers and Ford out of the presence 
of complainants and not binding on them. 

In the same deposition of Frank Hurley: Questions ninth and 
tenth, on page 128, statement of Buchanan out of the presence of 
complainants, not under oath, and not binding on them. 

In the same deposition of Frank Hurley: Questions 11, 12, and 
13 and answers, on page 123, being statements of McDonald, Moyers, 


Murphy, Anderson, Sumner, and Ford made out of the presence of | 


complainants, not under oath, hearsay, and not binding on them. 

In a subsequent deposition of the same Frank Hurley : Question 
one and answer, on pages 127 and 128, as being totally irrelevant 
and hearsay. 
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In the depusition of Isaac Morrison : Question 4 and answer, pages 

130 and 131, statement of Moyers made out of the presence of com- 
plainants, not sworn to, and not binding on them. 

1418 In the same deposition of Isaac Morrison : Question six and 

answer, on page 13], a statement of Moyers made out of the 

presence of complainants, not under oath, and not binding on them. 

In the deposition of Benjamin F. Folger: Question 4 and answer, 


_ on pages 136 and 137, statements of Buchanan, Ford, and Moyers 


made out of the presence of complainants, not under oath, and not 
binding on them. ‘ 

In the same deposition of B. F. Folger: Question 5 and answer, 
on page 137, as being entirely irrelevant to the matters in issue in 
this, cause. 

In the deposition of William Finnie: Question 4 and answer, on 
page 138, being a statement of Moyers made out of the presence of 
complainants, not under oath, and not binding on them. 

In the same deposition of William Finnie: Question 5 and an- 
swer, on page 138, being a statement of Buchanan made out of the 
presence of complainants, not under oath, and not binding on them. 

In the same deposition of William Finnie: Question 6 and an- 
swer, on page 139; question 7 and answer, on page 139; question 8 
and answer, on page 139; question 12 and answer, on page 139 ; 
question 13 and answer, on page 140; questions 14 to 18, on page 
140, all being statements of Buchanan made out of the presence of 
complainants, not under oath, irrelevant, and not binding on them. 

In the same deposition of William Finnie: Question 19 and 
1419 answer, being statement of Ford made out of the presence of 
complainants, not under oath, and not binding on them. 

In the same deposition of William Finnie: Question 20 and an- 
swer, on page 141; question 21 and answer, on page 141 ; questions 
22 to 30 and answers, on pages 141 and 142; question 31 and an- 
swer,on page 143, being all statements of Ford made out of the 
presence of complainants, not under oath, and not binding on them. 

In the same deposition of William Finnie: Question 36 and an- 
swer, on page 143, and questions 37 to 40, on page 144, being all 
statements of Moyers made out of the presence of complainants, not 
under oath, and not binding on them. 

In the deposition of Isaac Morrison : Question | and answer, on 
page 150, being statements of Buchanan made out of the presence 
of complainants, not under oath, and not binding on them. 

In the deposition of George W. Murphy: Question 11 and answer, 
on page 153, conversations between Moyers and Ford out of the 
presence of complainants and not binding on them. 

In the saine deposition of George W. Murphy: Question 13 and 
answer, on page 153, being in regard to contents of a letter of Moyers, 
not produced and not legal evidence against complainants. 

In the same deposition of George W. Murphy: Question 14 and 

answer, on pages 153 and 154, statements of Moyers made 

1420 out of the presence of complainants, not under oath, and nos 
binding on them. . 

In the same deposition of George W. Murphy: Questions 16 to 
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19 and answers, on page 154, statements of McDonald made out of 
the presence of complainants, not under oath, and not binding on 
them. 

In the same deposition of George W. Murphy: Question 20 and 
answer, on pages 154 and 155, in relation to the contents of a letter 
from Ford to McDonald, not produced, being merely secondary and 
hearsay, and not in any event legal evidence against complainants. 

In the same deposition of George W. Murphy: Question 21 and 
answer, on page 155, being statements of rumors circulated about 
Count Corti, hearsay and not admissible as evidence against com- 
plainants. 

In the same deposition of George W. Murphy: Question 22 and 
answer, being in relation to other cases than that of McDonald before 
the United States and British commission, in the charge of Charles 
E. Hovey, one of the complainants, which matters and things are 
totally irrelevant to the issues in this case, and are not admissible 
in evidence. 

In the same deposition of George W. Murphy: Questions 23 and 
24, on pages 155 and 156, being statements of one of the complain- 
ants, Charles E. Hovey, made in the course of a negotiation for com- 
promise of the claim pending in this cause, and as such are priv- 
ileged and cannot be given in evidence against the complain- 

ants. 
1421 In the same deposition of George W. Murphy: Question 
twenty-six and answer, on page 156, being statements about 
the Calderwood case made by parties out of the presence of com- 
plainants, not under oath, and not binding on them, and being 
irrelevant to the issues in this case. 

In the same deposition of George W. Murphy: Question twenty- 
seven and answer, on page 156, statement of Moyers made out of 
the presence of complainants, not under oath, and not binding on 
them. 

In the same deposition of George W. Murphy: Question twenty- 
eight and answer, being conversations wlth Ford out of the pres- 
ence of complainants and not binding on them. 

And the complainants, by their counsel aforesaid, Durant & 
Hornor, further move the court that in all instances where the sup- 
pressions may be made as suggested that the corresponding cross- 
interrogatories may also be suppressed. 

DURANT & HORNOR, 


For Complainants. 


To William A. Cook, Esq., counsel of defendauts : 


Please to take notice that on Thursday next, the twenty-second 
day of March, 1877, at the opening of the court or as svon thereafter 
as we can be heard, we will call up the foregoing motion. 


DURANT & HORNOR. 
1422 I have received a copy of the above this 19th day of 


March, 1877. 
WILLIAM A. COOK, 
Sol. for Def’ ts. 


Filed March 21, 1877. 
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GEORGE ELLIOTT ET AI.., &€. 


In the Supreme Court of the District of Columbia. 


CHARLES E. Hovey and Witiiam P. DoLe 
v8 In Equity. No. 3937. 


AUGUSTINE R. McDonaLp and Wa. WHITE. 


And now come the complainants in the above-entitled cause, by 
their counsel, Durant & Hornor, and move the court to strike out 
and suppress certain portions of the evidence taken on behalf of the 
defendants and arising in their cross-examination of the witnesses 
examined on behalf of the complainants, which portions are specifi- 
cally set out below, by reference to the printed pages of said testi- 
mony, which are to be used on the trial and argument of the cause, 
this motion being based on various grounds specifically set forth 
below in’support of each separate objection. 

In the deposition of George W. Murphy: Question 1 and answer 
thereto, on page 104; questions 2, 3, 4 and answers thereto, on page 
104; questions 5 to 13, inclusive, and answers thereto, on pages 105 

and 106; all as being irrelevant, iinmaterial, and not perti- 
1423 nent to the examination-in-chief. 
In the same deposition of George W. Murphy: Questions - 
14, 15, and 16 and the answers thereto, on page 106, as to the con- 
tents of a letter from Moyers to McDonald, on the ground that the 
letter is not produced and its contents in no event are legally binding 
on complainants. 

In the same deposition of George W. Murphy: Questions 17 to 
24 and answers, on pages 106 and 107, and questions 25, 26, and 27 
and answers, on page 108, as being irrelevant and immaterial and 
not connected with the examination-in-chief. 

In the same deposition of George W. Murphy: Question 42 and 
answer, on page 110; question 44 and answer, on page 111; being 
statements of McDonald made out of the presence of complainants, 
not under oath, and not binding on them. 

In the same deposition of George W. Murphy: Questions 45, 46, 
and 47 and the answers thereto, on page 111, being contents of a 
telegram from Ford to McDonald and statements of McDonald in 
relation to it. The telegram is res inter alios acta, and the statements 
were made out of the presence of complainants, not under vath, and 
not binding on them. 

In the same deposition of George W. Murphy: Questions 48 and 
49 and answers thereto, on page 112, being as to the contents of a 
letter from Ford to McDonald, res inter alios acta, and not binding 

on complainants. 
1424 In the same deposition of George W. Murphy : Questions 
50 and 51 and answers, on page 112, being reports about Mr. 
Fish and Count Corti; mere hearsay and immaterial. 

In the same deposition of George W. Murphy: Questions 52 to 56 
and answers, on pages 113 and 114, in regard to other cases before 
the commission and conversations of Hovey and Sandidge in rela- 
tion to them; all being irrelevant and immaterial to the issues. 

In the same deposition of George W. Murphy: Question 66 and 
answer, on pages 115, 116, and 117, about an alleged memorandum 
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of witness; only an extract is produced, contents are not made by 
complainants nor with their knowledge or consent and are not bind- 
ing on them, and no explanation of them is legally admissible 
against complainants. 

In the same deposition of George W. Murphy: Questions 67 and 
68, on pages 118 and 119, as to MeDonald’s desire to employ coun- 
sel and as to his intimacy with Murphy; all matters irrelevant and 
immaterial. 2s 

In the same deposition of George W. Murphy: Question 78 and 
answer, on page 120, statements of McDonald made out of the pres- 
ence of complainants, not under oath, and not binding on them. 

In the same deposition of George W. Murphy: Question 79 and 

answer, on page 120, statements of Moyers made out of the 
1425 presence of complainants, not under oath, and not ‘binding 
on them. 

In the same deposition of George W. Murphy: Question 80 and 
answer, on pages 120 and 121, conversations tid Ford and Me- 
Donald out of the presence of complainants and not binding on 
them. 

In the same deposition of George \V. Murphy: Questions 81 and 
82 and answers, on pages 121 and 122, as to statements of one of the 
complainants (Hovey) which are so indistinetly recollected by wit- 
ness as to make the account of them not legally binding. 

In the same deposition of George W. Murphy: Question 83 and 
answer, on page 122, and question 2 and answer, on page 126, 
being statements of Moyers made out of the presence of complain- 
ants, not under oath, and not binding on complainants. 

In the same deposition of George W. Murphy: Questions 84 and 
85, page 122, statements of de Chambrun, irrelevant, out of the 
presence of complainants, not under oath, and not binding on 
them. 

In the same deposition of George W. Murphy: Questions 3 to 6 
and answers, on page 127, statements and acts of McDonald out of 
the presence of complainants, not under oath, and not binding on 
them. | | 

In the deposition of de Chambrun: Questions 17 to 24 and the 
answers thereto, on page 142, being conversations with Mengel and 
others out of the presence of complainants and not binding on 

them. i 
1426 In the deposition of Buchanan: Questions 1 and 2 and 
answers, on page 184; questions 3 to 8 and answers, on pages 
}84 and 185; questions 9 to 19 and answers, on pages 185 and 186; 
questions 20 to 22, on page 186; all being irrelevant, immaterial, 
and not pertinent to the examination-in-chief. 

In the deposition of Gilbert Moyers: Questions 1 to 7 and an- 
swers, on pages 205 and 206; questions 8 to 16 and answers, on page 
206; questions 17 to 25 and answers, on page 207 ; questions 25 and 
26 and answers, on page 208; questions 1 to 7 and answers, on pages 
209 and 210; questions 8 to 10 and answers, on page 210, as lee 


irrelevant, immaterial, and not pertinent to the examination-in- 
chief. 
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In the deposition of H. B. Titus: Questions 5 and 6 and answers, 
on page 256; questions 8 to 12 and answers, on pages 256 and 257 ; 
questions 13 to 18 and answers, on pages 257 and 258 : questions 19 
to 29 and answers, on pages 258 and 259; questions 30 to 38 and 
answers, on pages 259 and 260; questions 3Y to 46 and answers, on 
pages 260 and 261; questions 47 to 52 and answers, on pages 261 
and 262; questions 53 to 59 and answers, on pages 262 and 263; 
questions 60 to 68 and answers, on page 263; all of which are irrele- 
vant, immaterial, and not pertinent to the examination-in-chief. 

And the complainants, by their counsel aforesaid, Durant 

1427 & Hornor, further move the court that in all instances where 

the suppression may be made as suggested that the corre- 
sponding cross-examinations may also be suppressed. 


DURANT & HORNOR, 
For Complainants. 


To Wm. A. Cook, Esq., counsel for defendants : 


Plezse to take notice that on Thursday next, the twenty-second 
day of March, 1877, at the opening of the court, or as soon there- 
after as we can be heard, we will call up the foregoing motion. 


DURANT & HORNOR, 
For Complainants. 


I have received a copy of the above this nineteenth day of March, 
1877. 


- WILLIAM A. COOK, 


Sol. for Def ’ts. 
Filed March 21, 1877. 


vs. No. 3937, 


CuHarues E. Hovey & Wm. P. Doe, Complainants, A Equity. 
AvuausTINE R. McDonatp & Wa. Wuire, Defendants. }) Docket 14. 


Argued by Mr. Durant, for plaintiffs, and Mr. Ray, for defendant 
McDonald. 
To be continued to-morrow. 


Minutes of general term, February 26, 1877. 


1428 Cuartes E. Hovey & Wm. P. Dore, Com-) 


plainants, | In Equity. © 
v8. No. 3937. 
AvuaustInE R. McDonatp & Wm. Wuirte, De- | Docket 14. 
fendants. 


Argument resumed by Mr. Ray, Mr. Cook for McDonald, and con- 
cluded by Mr. Butler for complainants, and submitted. 


Minutes of general term, Feb’y 27, 1877. 
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Supreme Court of the District of Columbia. 


CuHarures E. Hovey & Wm. P. DoLe No. 3997. 


’ V8. ‘ r 
Avaustine R. McDoxatp & Wa. Ware. J Genera! Term. 
Appeuded to a motion filed March 24, 1877, to transfer for trial a 
motion to suppress certain testimony then pending in the general 
term to the special term, is the following : 


William A. Cook, Esq., counsel of defendants. 

Sir: Please to take notice that on Wednesday next, 28th March, 
1877, at the opening of the court in general term, or as soon there- 
after as we can be heard, we will call up the foregoing motion. 

DURANT & HORNOR, 


For Complainants. 


I have received a copy of the above this 24th day of March, 1877. 
WILLIAM A. COOK, 
Sols. for Def’ts. 


1429 Cartes E. Hovey & Wm. P. Dore, Com- } 


; plotoannn In Equity. 
— . > » ? ’ No. 3937. 
AvuGustTINE R. McDonatp & Wws. Waits, De- 
fendants. 


And now, at this term, on the 28th day of March, 1877, the mo- 
tion made in the above-named cause by the complainants for an 
order to suppress certain testimony, made at the said special term by 
complainants on the 12th day of September, 1876, and transferred 
to this general term by an order of the fifteenth September, 1876, 
came on to be heard and was argued by counsel; and thereupon, 
upon consideration thereof, it is ordered that the said motion to sup- 
press testimony be remitted to the special term. 


Minutes of general term, March 28, 1877. 


In the Supreme Court of the District of Columbia. 
CHARLES E. Hovey & Wm. P. DoLe os 
In Equity. 


Us 7 ‘ = 
No. 3937. 


AvuGuUSTINE R. McDonatp & Ww». WHITE. 


WaAsHINGTON, Jfarch 28, 1877. 
To the solicitor of defendants. 
Sir: Please to take notice that on Tuesday next, the third day of 
April, 1877, at the opening of the court, or as soon thereafter 
1430 as we can be heard, we will call up the three motions in this 
case made by us for the suppression of certain portions of 
the evidence, of the filing of which motions you have already been 


notified. 
DURANT & HORNOR, 
For Compl'ts. 


’ 
i 
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Service acknowledged this 28th day of April, 1877. 
WILLIAM A. COOK, 


Sol’r for Def’t-, 
Per C. 


Hovey & Dore 
v8. No 3937. In Equity. Docket 14. 
McDonatp & WHITE. 


The motions to suppress testimony taken by complainants were 
called up this day, 3d April, when, the counsel of def’ts, W. A. Cook, 
Esq., being absent and engaged in a criminal trial, the motions are 
continued, to be tried with the merits of the case at the final hearing. 


Minutes of special term, 3rd April, 1877. 


Supreme Court of the District of Columbia. 


Hovey & Dore \ 
v8. No. 3937. In Equity. 
McDonatp & Wuire. | 


And now into this honorable court, by counsel, Durant & Hor- 
nor, come the above-named complainants and move the 
1431 court here to review and set aside the interlocutory order 
passed on the sixth day of May, 1876, disallowing and refus- 
ing complainants’ motion to strike out and remove from the files 
the cross-bill embodied in the answer of defendants. 
DURANT & HORNOR, 
For Complainants. 
Win. A. Cook, Esq. 
Sir: Please to take notice that when the above-named case shall 
be called for trial we will at the same time call up the above motion. 


DURANT & HORNOR, 
For Compl'ts. 


Service acknowledged this 30th day of April, 1877. 
WILLIAM A. COOK, 
Sol’r for Def’ts. 


Supreme Court of the District of Columbia. General Term. 


Hovey and Doe 


v8. t No. 3937. 
McDonatp and WHITE. 


Please to take notice that the rule to show cause on the defendants 
why they should not be punished as for a contempt of court 

1432 for refusing and neglecting to restore to the registry of the 
court the sum of $49,297.50 in gold, which rule was formerly 
notified to you for Monday, the 24th September, 1877, at 12 m., did 
not come on to be heard, as the court adjourned at that time with- 
out transacting any business, and the same will be called up by us 
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Monday, the first day of October, 1877, at 12 m., or as soon as we 


can be heard. 
DURANT & HORNOR, 
For Complainanis. 


To Charles A. Ray, Esq., Wm. A. Cook, Esq., counsel for defend- 
ants. : 


Delivered personally to Charles A. Ray and to William A. Cook 
each a copy of the above, at their offices,on Tuesday, September 25, 


1877, about 10 o’clock a. m. 
JAMES M. DURANT. 
Filed Sept. 25, 1877. 


Wasuinaton, D. C., Sept. 26th, 1877. 
Messrs. Durant & Hornor. 


Dear Sirs: I herewith return the notice left with me yesterday 
in the case of Hovey & Dole vs. McDonald & White, No. 3937, in refer- 
ence to rule to show cause why the defendant- should not be pun- 
ished for contempt. This I consider due to you as well as to myself, 
as its retention would be an implied acceptance and require me to 
appear in the matter. 


Yours resp’ly, | WILLIAM A. COOK. 


1433 In the Supreme Court of the District of Columbia. General 
Term. 


vs 


a r 1 le 
AvuGusTINE R. McDonatp and WriiiraAM WHiITe. Equity 


CHarRLes E. Hovey and WiiriaM P. DoLe ie 9937. In 
The motion made by complainants for a rule upon the defendants to 
show cause why they should not be deemed to be in and punished as 
for a contempt of court for having failed to obey an order of the court 
of nineteenth June, 1877, directing them to pay into the registry of 
the court the sum of forty-nine thousand two hundred and ninety- 
seven dollars and fifty cents in gold, came on to be heard and was 
argued by counsel of complainants, counsel of defendants being 
absent, though duly notified; and thereupon, upon consideration 
thereof, it is ordered, adjudged, and decreed as follows : 

That the said rule be made absolute, and that the said Augustine 
R. McDonald and the said William White, the defendants, be taken 
and deemed to be in contempt of the aforesaid order of the court ; 
that unless the said Augustine R. McDonald and the said William 
White within six days from the entry of this order and the service 
of copy thereof upon their solicitors shall in all respects comply with 
the said order of the nineteenth June, 1877, and pay into the regis- 

try of this court the sum of forty-nine thousand two hundred 
1434 «and ninety-seven dollars and fifty cents in gold the answer 
filed by them in this cause be stricken out, and that the 
cause proceed as if no answer therein had been interposed, and 
that until the said defendants shall comply with the said order of 
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nineteenth June, 1877, all proceedings on the part of the said 
rosa in this cause be, and the same are hereby, perpetually 
stayed. 
By order of the court: 
(Signed) D. K. CARTTER, 
Chief Justice. 
A true copy. 


[SEAL. ] R. J. MEIGS, Clerk, &c., 
By M. A. CLANCY, 
Assist. Clerk, &c. 


On the eighth day of December, 1877, I served a true copy of the 
above decree under seal of the court on William A. Cook, . one 
of the solicitors of the defendants, who refused to acknowledge 
service in writing, and on Monday, the tenth day of December, 1877, 
I also served a true copy of the above decree under seal of the court 
on Charles A. Ray, Esq., one of the solicitors of the defendants, who 
refused to acknowledge service in writing. 


JAMES M. DURANT. 


R. J. MEIGS, Clerk, 
By M. A. CLANCY, 
Assist. Clerk. 


Sworn to before me Dec. 10, 1877. 


Filed Dec. 10, 1877. 


1435 Supreme Court of the District of Columbia. General Term. 


CuHar_es E. Hovey and Witii1AM P. DoLe 

| vs. N : 

, - No. — . 

Avoustixe R. McDoxatp ann Wituram [ NO 3987. In Equity 
WHITE. 


Charles A. Ray and William A. Cook, Esquires, solicitors for de- 
fendants : 

Take notice that on Saturday, the twenty-ninth day of December, 
1877, at the opening of the court, or as soon thereafter as counsel 
can be heard, we will move the court for an order against the de- 
fendants to the effect that their answer be taken from the files of the 
court in accordance with copy of motion which is subjoined. 

DURANT & HORNOR, 
For Complainants. 


And now into this honorable court, by their counsel, Durant and 
Hornor, come the complainants in the above-named cause, and, on 
suggesting to the court that a copy under seal of the order of this 
court of Saturday, eighth of December, 1877, was served upon Wil- 
liam A. Cook, Esq., one of the solicitors of the defendants, on the 
eighth day of December, 1877, and on Charles A. Ray, Esq., one of 
the solicitors of the defendants, on the tenth day of December, 1877, 

and on further suggesting that more than six days have 
1436 elapsed since the said order of court and the said service were 
made, and op further suggesting that the said defendants, 
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Augustine R. McDonald and William White, have not complied 
with the order of this court of nineteenth day of June, 1877, and 
have not paid into the registry of this court the sum of forty-nine 
thousand two hundred and ninety-seven dollars and fifty cents in 
gold, as commanded, the said complainants thereupon move the 
court for an order directing the answer filed by the defendants Mc- 
Donald and White to be stricken out and removed fro: the files ; 
that this cause be now and hereafter proceeded with as if no answer 
herein had been interposed, and that until the said defendants, Me- 
Donald and White, shall comply with the said order of nineteenth 
June, 1877, all proceedings on the part of said defendants in this 


cause are stayed. 
DURANT & HORNOR, 
‘or Complainants. 


Edward V. Price, of lawful age, being duly sworn, says that on 
the twenty-fourth day of December, 1877, he served a true copy of 
the above on William A. Cook, Esq., one of the solicitors of defend- 
ants, by leaving the same at his office, on Louisiana avenue, in this 
city, in the hands of a man known to affiant to be employed there ; 
and on the same day he served a copy of the above on Charles A. 
Ray, Esq., another of the solicitors of defendants, personally. 


EDW’D V. PRICE. 
Sworn to and subscribed before me this 27th day of December, 


1877. 

R. J. MEIGS, CPs, 
Per R. J. MEIGS, Jr., Ass’t. 
Filed Dee. 27, 1877. 


1437 Supreme Court of the District of Columbia. 


CHuarues EF. Hovey et al. 
vs. No. 3937. In Equity. 


AvuGustTINE R. McDona tp et al. 


Comes now Charles A. Ray,a solicitor of this court, and asks leave 
to place on file in this suit the following statement of his connection 
with the defense herein as solicitor : 

The original answer filed herein was prepared by Robert Christy, 
Ksq., an attorney and solicitor of this court, and subsequent thereto 
Mr. Christy called upon me and stated his wish and that of his client, 
McDonald, to associate me with him in the defence. Ata later date, 
with Mr. Christy’s concurrence, [ became sole solicitor, Mr. Christy, 
to my regret, voluntarily withdrawing from the suit. On the 23d of 
February, 1877, I addressed a letter to Charles E. Hovey, Esq., one 
of the complainants herein, stating that my name had been used 
without my knowledge or authority to a certain telegraphic dispatch 
introduced in evidence, the latter concluding with this statement : 
“The entire change of iny relations to this suit, occurring within 
the last few days, deprives me of any other method of explanation.” 


ws 
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This letter was printed by the complainants on page 280 of the evi- 

dence. I at the same time, informed Mr. Hovey personally 
1438 that my connection with the case was closed, except that I 

would assist William A. Cook, Esq., in the argument of a } 
pending motion for a rule to require the defendants to restore certain 
funds to the registry of the court. With that appearance and argu- 
ment of the question of law involved my connection with the case 
closed, I giving McDonald personal notice thereof, he having em- 
ployed me for both defendants. As notices of motion, were subse- 
quently served upon me, I informed persons making such service 
that I no longer acted as solicitor in the suit and declined to accept 
service, and so informed Mr. Hovey. I also addressed and mailed 
through the post office the following note to William A. Cook, Esq., 
an attorney and solicitor of this court, who I understood appeared 
for the defendants herein : 


“ WasHINGTON, Sept. 29, 1877. 
“Wa. A. Cook, Esq. 

“ Dear Sir: As Messrs. Durant & Hornor continue to give me 
notice of motions in the case of Hovey e¢ al. vs. McDonald and White, 
will you, at your pleasure, substitute your name as attorney of record 
in that of mine? 


“Very respectfully, CHAS. A. RAY.” 


—- That on the 19th March, 1877, said complainants served two no- 
tices of motions in court in this case on said Cook, who accepted the 
sane as solicitor for defendants, pages 40 and 43, printed 
1439 record, and on page 255 of sahanen evidence it appears that 
complainants and defendant McDonald adjourned the taking 
of testimony on account of Wm. A. Cook, defendants’ solicitor, bein 
summoned before a congressional committee Feb. 14, 1877, an 
again, next day, on account of Mr. Cook’s illness, Mr. McDonald 
0 signed the agreement. 
| On the 10th of the present month, having been served with notice 
of the order on the defendants to restore certain funds, I addressed 
a note to Messrs. Durant & Hornor, solicitors for the complainants, 
reminding them that my relations to the suit as solicitor had long 
| since ended, with the further statement to this court that my con- 
| nection with the suit was terminated by my own act, for reasons 
—~ personal to myself, and with no wish to embarrass the proceedings 
of the complainants in any way. I submit the matter to the court 
for such action in regard to the service of notices upon me as solici- 
tor for the defendants as it may judge proper. 


’ CHARLES A. RAY. 


I move, on the above statement, that I be discharged as solicitor 
of record for defendants. 
CHAS. A. RAY. 


Filed Dec. 29, 1877. 
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1440 CHARLES E. Hovey ef al. 
v8. 


In Equity. No, 3937. 
AuaustINE R. McDona.p el al. ( 


" 


Charles A. Ray, Esq., moves the court “that he be discharged as 
solicitor of record for defendants,” for reasons set forth in a paper 
signed by him and read to the court, to which his said motion was 
appended ; and upon consideration thereof the court overrules the 
motion. 


Minutes general term, Dec. 29, 1877. 


vs 


. . Equity. 
AvuGusTINE R. McDonantp and WILLIAM WHITE. qaiey 


Cuarvues E. Hovey and WituiAm P. DoLe Lm 3937. In 
In pursuance of their notice filed on the 31st Dec., 1877, that on 
this day the complainants would move for a pro confesso against the 
defendants, the said complainants, by their solicitor, here now move 
the court for a decree to take the bill for confessed, for the reason 
stated in said notice, to wit, that the answer of the defendants has 
been ordered to be removed from the files and stricken out and the 
cause ordered to be proceeded with as if no answer had been inter- 
posed ; whereupon the court ordered that said motion be postponed 
till the 14th inst. 
Minutes general term, Jan. 7th, 1878. 


1441 In the Supreme Court of the District of Columbia. 


vs , 


CHARLES E. Hovey and Ww». P. DoLe ‘ 
No. 3987. In 
AvuausTINE R. McDonaLp and WILLIAM WHITE. 


Equity. 


General term. 


In the matter of a motion “for a pro confesso” against the defend- 
ants, on the ground that their answer has been directed to be re- 
moved from the files, ete. 


Aud now, to wit, Jan’y 14, 1878, personally appeared William A. 
Cook, an att’y-at-law and solicitor of said court, and respectfully 
represents that 'n his absence from said District a paper was left at 
his office, signed “ Durant & Hornor, for complainants,” and ad- 
dressed “ Charles A. Ray and William A. Cook, Esqrs., solicitors,” 
stating that on the 7th day of Jan’y, 1878, at the opening of the 
court, or as soon thereafter as they could be heard, they would move 
for a “ pro confesso”’ against the defendants on the ground that their 
answer had been ordered to be removed from the files, ete. ; that this 
notice was addressed to him by the said Durant & Hornor after they 
had been repeatedly informed that he was not solicitor of the de- 
fendants and while his name does not appear on the proper record 
of the court as solicitor of the defendants or either of them. This 
information was communicated to them in writing and called forth 


GEORGE ELLIOTT ET AL., &¢. 849 


by other notices sent to his office and returned to them. In 
1442 one of these communications he distinctly stated that he could 

not conceive why the complainants or Messrs. Durant & Hor- 
nor persisted in treating him as solicitor, unless there was a deliber- 
ate purpose to place him in a false position or do injustice, to the 
defendants. 

In January T., 1877, he appeared and discussed questions con- 
nected with a motion to return $49,297.56 into the registry of the 
court, but not as solicitor, but as “ of counsel for def’ts.” He also, 
as a matter of accommodation, to complete the taking of testimony 
and to advance motions made by the complainants to strike out tes- 
timony, accepted service of a few notices. This was done specially 
at the request of the defendant McDonald and in view of Hon. Charles 
A. Ray’s temporary, if not permanent, withdrawal. He has never 
seen the other defendant. Except as stated he has never appeared 
in the case and has never entered an appearance on the record of 
the court as solicitor, because he had no authority from the def’ts to 
do so. His appearance, as already stated, was limited and special. 
He does not know where either of the defendants now are. The 
defendant McDonald left the District, not being a resident of it, as 
he is informed and believes, in the pursuit of business, and fcr a 
while was at St. Louis, Mo. 


The opinion of the court on the motion in which he appeared was 


rendered by Hon. D. C. Humphreys and concluded in these 
1443 words: “ We have come to the corclusion to tnake the order 

asked for (viz., for the return of the money), and solicitors 
will draft accordingly. Let it be carefully ascertained that both 
defendants received jointly the funds, or which one received the 
money and how much, and let the decree be drawn accordingly.” 

No proceeding was instituted, so far as he knows, to comply with 
the reqdirement of this opinion, and no decree drafted according to 
it; nur has he any information or knowledge that the defendants 
or either of them received any part of the money ordered to be paid 
into the court or of any act by either of them in disregard of the 
opinion of the court. 

Wherefore he prays the court, first, if any order or decree has been 
made based on service of notices or papers on him “as solicitor” 
of the defendants that they be declared null and void; and, second, 
that “no pro confesso” be allowed against the defendants on the 
service of a notice thereof on him; and, third, for such other and 
further action as to the court may seem just and proper. 


And he will pray, &c. 
WILLIAM A. COOK. 
Filed Jan. 14, 1878. 


1444 Cuarces E. Hovey and Witiiam P. Dore . 
v8. No. 3937. In 


AvucustinE R. McDonaLp and WILLIAM Equity.’ 
WHITE. 


This cause came on to be heard upon the complainants’ aforesaid 
motion that the complainants’ bill be taken for confessed for the rea- 
107—1588 
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sons set forth in said motion; whereupon Wm. A. Cook presents to 
the court his petition praying, for the reasons therein stated, first, 
if any order or decree has been made based on service of notice or 
papers on him as solicitor of the defendants that they be declared 
null and void; and, second, that no pro confesso be allowed against 
defendant on the service of a notice thereof on him; and, third, for 
such other and further action as to the court may seem just and 
proper. 

And thereupon the court orders that the said motion of complain- 
ants be heard before a full court, and that the said petition of Wm. 
A. Cook be filed in the cause. 


Minutes of general term, Jan. 14, 1878. 


Supreme Court of the District of Columbia. General Term. 


Hovey & DoLe 
vs. No. 3937. 
McDonatp & WHITE. 


1445 And now into this honorable court come the complainants, 

by their counsel, Durant & Hornor, and say that the petition 
filed by Wm. A. Cook, Esq., in this case on the 14th day of Janu- 
ary, 1878, ought to be taken from the files for this: that itis in sub- 
stance and effect a movement in behalf of and in the interest of the 
defendants while they are still in contempt and while refusing to 
obey the orders of this court; wherefore they pray that the said pe- 
tition may be removed from the files. 

DURANT & HORNOR, 
For Hovey & Dole, Complainants. 


James A. Hovey, of lawful age, being duly sworn, says that on 
Monday, the 14th of January, 1878, he served a true copy of the 
above on Wm. A. Cook by handing the same to a person employed 
in said Cook’s office on Louisiana avenue, in this city. 


J. A. HOVEY. 


Sworn to and subscribed before me this 15th day of January, 


1878. 
R. J. MEIGS, Clerk, 
By M. A. CLACY, 
Asst Clerk. 
Filed Jan. 15, 1878. 


1446 CHarues E. Hovey and Wiiiiam P. Doe er 
In Equity. 


Us. No 9937 
AvuaustInE R. McDonacp and Wituiam Waite.) *" °°?" 
The complainants, by their counsel, having, with leave of the court, 
filed a petition for the removal from the files of the petition filed by 
William A. Cook, Esq., in this case on the 14th Jan’y, 1878, it is 
now ordered that the said leave to file be entered on the minutes. 


Minutes of general term, Jan. 16, 1878. 


GEORGE ELLIOTT ET AL., &C. 851 


In the Supreme Court of the District of Columbia. 
Hovey & DoLe 


v8. uity, 3937, 
McDonatp & WHITE. } rt: 

And now, to wit, Jan. 18, 1878, comes William A. Cook, and, for 
answer to the motion of the complainants for the removal of his 
petition from the files of the court, says : 

1. That it is untrue that said /etition is in substance and fact a 
movement on behalf and in the interest of the defendants while 
they are in contempt of the court, and that said allegation is made 
without any fact to justify it. 

2. And (2) that said petition was filed because the com- 

1447 plainants, through Messrs. Durant and Hornor, left a notice 

in his office, addressed to him as a solicitor of the defendants, 

that they would apply for a decree pro confesso after he had re- 

peatedly and on different occasions informed them in writing that 

he was not such solicitor, and for this reason returned notice to them 
without acceptance of service. 

3. And (3) because due respect for the court and for himself and 
his rights required it to be filed to prevent the court from being 
misled or acting on an untrue representation of the complainants 
as to his relation to the case by which, if the said petition was not 
filed, he might be placed in a false and dangerous position. 


WILLIAM A. COOK. 
Filed Jan. 18, 1878. 


In the Honorable the Supreme Court of the District of Columbia. 
General Term. 


Hovey and DoLe 
vs. No. 3937. In Equity. 
McDonaLp and WHITE. 


The complainants now come into this honorable court, by their 

counsel, Durant and Horwor, and in reference to the petition filed 

herein by William A. Cook, Esq., respectfully represent— 
1445 That it appears by the report of Mr. Examiner Anderson, 

now on file, who was appointed to take the testimony in the 
cause in this District, that Mr. Cook appeared as defendants’ counsel 
before him on the 9th February, 1877, conducted on defendants’ be- 
half the examination of the witness, H. B. Titus (see printed evi- 
dence, p. 241), and agreed as counsel for defendants to an extension 
of time for taking testimony (see printed evidence, p. 246). 

That it appears by the return of the same examiner that on the 
15th February, 1877, at the request of one of the defendants, A. R. 
McDonald, further examination of testimony was deferred by reason 
of Mr. Cook’s illness (see printed evidence, page 255). 

That it appears by the return of the said examiner that on the 
20th February, 1877, Mr. Cook appeared as counsel for the defend- 
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ants and cross-examined the witness, Edward Byrne (see printed 
evidence, p. 269). 

That it appears by the return of the same examiner Mr. Cook ap- 
peared as counsel for defendants and agreed to an adjournment 
(see printed evidence, p. 275). , 

That it appears by the record that on the 19th March, 1877, Mr. 
Cook, signing as “ solicitor for def’ts,” acknowledged service of copies 
of two motions to strike out certain evidence (printed evidence, pp. 
40 and 438). 

That it appears by the record that on the 24th March, 1877, Mr. 

Cook, as solicitor for def’d’ts, acknowledged service of motion 
1449 tosend back to the special term a motion to suppress tes- 
timony. 

That it appears by the record that on the 28th day of March, 1877, 
Mr. Cook, as solicitor for defendants, acknowledged service of notice 
of a motion to suppress testimony. 

That it appears by the record thaton the 30th day of April, 1877, . 
Mr. Cook, as solicitor for defendants, acknowledged service of notice 
of a motion to set aside interlocutory order disallowing complain- 

i 
’ 


ants’ motion to strike out a cross-bill. 

And complainants further represent — Mr. Cook appeared in court 
in this case on behalf of defendants in January term, 1877, and ar- 
gued the motion fora rule on defendants to restore the sum of 
$49,297.56 to the registry; that on the 16th day of February, 1877, 
Mr. Cook appeared in court on behalf of defendants and argued a = 
motion for an order to set aside a subpwena duces tecum addressed to 
L.. Whitney, superintendent of the Western Union Telegraph Com- 
pany,andthathe also appeared in court on behalf of defendantson the 
19th of June, 1877, when the decree of this court was entered order- 
ing the defendants to restore to the registry $49,297.60 in gold, which 
decree had been prepared by complainants’ counsel, and was then 
and there submitted to Mr. Cook on behalf of the defendants, and 
was perused by him and read by complainants’ counsel to the court 

in his, Mr. Cook’s, hearing, who made no objection to the 

1450 form of the same, which was then entered. 

Complainants aver it does not appear in any of these in- 
stances that Mr. Cook made any reservation as to the nature of his 
appearance or of the character in which he represented the defend- 
ants. All of which is respectfully submitted. 

DURANT & HORNOR, — 
For Complainants. 
Washington, D. C., 21 January, 1878. 


Filed Jan. 21, 1878. _ 


Supreme Court of the District of Columbia. General Term. 


Hovey & Doe 
vs. No. 3937. In Equity. 
McDonatp & WHITE. 


And now into this honorable court, by their counsel, Durant & 


na le eae ne 


GEORGE ELLIOTT ET AL., &C. 


Hornor, come the complainants in the above-entitled cause and pray 
the court to rescind so much of the order entered in this case on the 
fourteenth day of January, 1878, as requires their, the complain- 
ants’, motion for a pro confesso against the defendants to be heard 
before a full bench, and that the said motion may be heard and de- 
termined without regard to such order. 
DURANT & HORNOR, 
For Complainanis. 

1451 February 6th, 1878. 


Let the prayer of the above motion be granted and the order en- 
tered accordingly. 
Filed Feb. 6th, 1878. 


CHARLES E. Hovey and Witiram P. Doig, Complain- 


ants, In Equity. 
v8. No. 3937. 
AuGusTINE R. McDona.p and WILLIAM WHITE, sis : 
fendants. 


This court, on the written motion of the complainants filed this 
day, hereby rescinds so much of the order entered herein on the 
14th day of Jan’y, 1878, as requires the compl’ts’ motion for a pro 
confesso against the def’ts to be heard before a full bench and orders 
that said motion for a pro confesso be heard, without regard to said 
order, on Friday. 


Minutes general term, Feb. 6, 1878. 


Supreme Court of the District of Columbia. General Term. 


Hovey & DuotE 
v8. No. 3937. In Equity. 
McDonaLp & WHITE. 


Charles A. Ray, solicitor. 
1452 Str: Please to take notice that by order of court the motion 
herein of complainants for a decree pro confesso against the 
defendants is fixed for hearing on Friday, the eighth February, at 


the opening of the court. 
DURANT & HORNOR, 
‘or Complainants. 


Served the above on Charles A. Ray personally, at his office, 515 
7th St. N. W., at or about 10.15 a. m., this 7th day of February, 1878, 
who refused to accept service of same. 

JAMES M. DURANT. 


Sworn’ to before me this 7th Feb’y, 1878. 
R. J. MEIGS, Clerk, 
By M. A. CLANCY, Aas’t CUE. 
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CHARLES E. Hovey and WILLIAM P. DoLe 

vs. : 

No. ; 

Auaustine R. McDonatp and Wriuamw f%% 2997 In Equity 
WHITE. 


Argued upon the complainants’ aforesaid motion that their bill of 
complaint be taken for confessed, and upon the complainants’ motion 
that the petition of William Cook, filed on the 14th January, 1878, 
be removed from the files, by Mr. Durant in support of said motions 
and by Mr. Cook contra, and submitted to the court. 


Minutes of general term, Feb. 8, 1878. 


1453 Supreme Court of the District of Columbia. 


Hovey & DoLe 
: vs. No. 3937. 
McDonaLp & WHITE. 


Take notice that on Monday next, 15th April, 1878, at the open- 
ing of the court in general term, or as soon thereafter as counsel can 
be heard, we will move the court for an order to make absolute the 
decree pro confesso entered in this case at the last term on the 12th 
day of February, 1878. 

DURANT & HORNOR, 
For Complainants. 


Edward V. Price, of lawful age, being duly sworn, says that on 
the eleventh day of April, 1878, he served a true copy of the above 
on Charles A. Ray, Esq., attorney of record of the defendants in 
this case. Affiant also made inquiry of said Ray and of William A. 
Cook, Esq., as to the whereabouts of the defendants, and was informed 
by the said Ray and Cook that they had not seen or heard of them 
for a long time; and from this and other information affiant verily 
believes that neither one of the said defendants was then or had 


been for a long time in this District. 
E. V. PRICE. 


1454 Uwnrrep STaTes or AMERICA, 88: 


The President of the United States of America to the hon- 
[SEAL. | orable the judges of the supreme — of the District of Co- 
lumbia, Greeting: 

Whereas lately, in the supreme court of the District of Columbia, 
before you or some of you, in acause between Charles E. Hovey and 
William P. Dole, complainants, and Augustine R. McDonald and 
William White, defendants, equity, No. 3937, wherein the decrees of, 
the said supreme court entered in said cause on June 19th, 1877, 
December 8th, 1877, December 29th, 1877, February 12th, 1878, and 
April 17th, 1878, were in favor of the said complainants, Charles E. 
Hovey and William P. Dole, and against the said defendants, as by 
the inspection of the transcript of the record of the said supreme 
court, which was brought into the Supreme Court of the United 


oe 
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States by virtue of an appeal taken by Augustine R. McDonald, 
agreeably to the act of Congress in such case made and provided, 
fully and at large appears ; 

And whereas, in the present term of October, in the year of our 
Lord one thousand eight hundred and eighty-three, the said cause 
came on to be heard before the said Supreme Court on the said 

transcript of record,and was argued by counsel ; 
1455 On consideration whereof it is now here ordered, adjudged, 
and decreed by this court that this appeal be, and the same 
is hereby, dismissed with costs, and that the said complainants re- 
cover against the said Augustine R. McDonald for their costs herein 
expended and have execution therefor. 
3rp Marca, 1884. 


You therefore are hereby commanded that such execution and 
proceedings be had in said cause as according to right and justice 
and the laws of the United States ought to be had, the said appeal 
notwithstanding. 

Witness the Honorable Morrison R. Waite, Chief Justice of said 
Supreme Court, the first day of September, in the year of our Lord 
one thousand eight hundred and eighty-four. 

Costs of complainants paid by defendant. 


Taxed by— 
JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 


(Endorsed :) No. 1138. October term, 1883. Mandate Supreme 
Court United States. McDonald vs. Hovey & Dole. Filed Septem- 
ber 4, 1884. R. J. Meigs. 


1456 U.S. Cireuit Court. 


Tuomas J. PHe.rps, Assignee, 
ag’ st 
Joun Extiorr & Others. 

You will please take notice that upon all the pleadings and pro- 
ceedings -in this action and upon the petition and demurrer of 
Adolphus F. Kieckhoefer filed in this action and the proceedings 
thereon and the judgment or decree thereon and upon the affidavit 
hereto annexed I| shall move the court, at a term thereof to be held 
at the court-house, in the city of New York, on Friday, January 27, 
1888, for an order dismissing this action as to the dgfendant John 
Elliott herein, and for such other and further relief as to the court 
shall seem just and proper. 

Dated New York, Jan’y 23rd, 1888. 
R. D. HARRIS, 
Sol. for Def’t Elliott. 
To Deuel & Willson, sol. for pl’ff. 
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U. S. Cireuit Court. 


Tuos. J. PHevps, Assignee, 
against 
Joun Exvxiotr & Others. 


State oF New YorK, Ratan 
City and County of New York, j~’ 


R. Dunean Harris, being duly sworn, deposes and says that he is 
the solicitor for the defendant Elliott in this action. 

That in or about the month of May, 1886, one Kieckhoefer, one 
of the defendants named in the bill of complaint herein, applied to 
this court by filing a petition to be allowed to come in and defend 
this action, although not served with process. 

That the petition of said Kieckhoefer was granted and an order 
entered herein allowing him to come in and defend. 

That on or about May 6th, 1888, the said Kieckhoefer duly filed 
his demurrer herein. 

That said demurrer was duly argued and sustained, and on or 
about November 17th, 1886, an order or decree herein was duly 
entered, disinissing the bill herein as to said Kieckhoefer with costs. 

That judgment dismissing the bill herein as to said 
1457 Kieckhoefer was duly entered herein and is still unreversed 
and unappealed from. 

That all these matters occurred long after the answer and amended 
answer of the defendant Elliott herein had been filed. 

That the defendant Elliott applied to this court in or about the 
month of April, 1887, for leave to make and file a supplemental 
answer herein, setting forth the facts above recited and claiming that 
there was a want or absence of a proper and necessary party, and 
also pleading the judgment so entered in favor of said Kieckhoefer 
as a bar to this action as to said Elliott. 

That leave to file such supplemental answer was given and the 
same was duly filed herein, setting up the matters above recited. 

That thereafter the plaintiff herein filed an exception to so much 
of the said supplemental answer as alleged the absence or want of 
u proper and necessary party and noticed said exception for argu- 
ment. 

That by an order entered herein on the 8th day of June, 1887, a 
copy of which is hereto annexed, marked “A,” the question as to 
want or absence of a proper or necessary party was postponed to the 
final hearing of the cause, to be then heard in manner and effect as 
if heard and determined in advance of fina) hearing and without 
prejudice to either party by reason of said postponement. 

That no replication has been filed to said supplemental an- 

swer. 
1458 That no objection or exception has been filed to the claim 
or allegation contained in said supplemental answer; that 
the judgment in favor of said Kieckhoefer enured to the benefit of 
— defendant Elliott and was a bar to the action as against said 
Ulliott. 


| 
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That the plaintiff,in or about the month of Sept., 1887, served 
notice of motion herein to strike the supplemental answer of the de- 
fendant Elliott from the files of this court. 

That said motion was from time to time adjourned until Friday, 
January 27th, next. 

That on January 17th, 1888, the plaintiff served another notice of 
motion, a copy of which is hereto annexed, marked “ B,” which said 
motion was, on January 20th, adjourned to January 27th, 1888. 

That on the 21st day of January, 1888, the plaintiff filed a with- 
drawal of the said motion. 

Deponent further says that the paper filed on behalf of the plain- 
tiff on or about Dec. Ist, 1884, as a replication to the amended an- 
swer of the defendant Elliott is not a replication in the manner and 
form required by the rules and practice of the court, as he is in- 
formed and believes, nor a proper and sufficient replication to put 
in issue the matters averred in the amended answer to which it 
purports to reply. 

That the plaintiff’s solicitors have served on defendants’ solicitors 

what purports to be a printed copy of the pleadings and of 
1459 the proofs taken on behalf of the plaintiff. 

That in said printed copy the said pretended replication © 
filed by the plaintiff has not been correctly set forth, by without 
authority, as deponent is informed and believes, the plaintiff has in- 
terpolated therein certain words designed or intended to make it a 
proper and sufficient replication to said amended answer. 


R. D. HARRIS. 


Sworn to before me this 23rd day of Jan’y, 1888. 
t JOHN M. PHILBIN, 
[SEAL.] Notary Public, N. Y. Co. 


1460 ae hy 

At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second cir- 
cuit, held at the United States court-rooms, in the city of New York, 
on the eighth day of June, in the year of our Lord one thousand 


eight hundred and eighty-seven. 
Present: The Honorable William J. Wallace, circuit judge. 


Tuomas J. PHevps, Assignee, 


v. 
Joun Exviotr, Tuomas Hype, Cuartes C. Grover, -In Equity. 
and Apo_pxus T. K1ECKHOEFER, Surviving Partners 
of Riggs & Co. 


An order having heretofore been granted herein whereby the de- 
fendant was permitted to file a supplemental answer alleging the 
want of a proper and necessary party defendant without the court 
passing upon the question of said answer,and the plaintiff having 
set down the cause for hearing upon that objection only, now, upon 
consideration thereof, it is— 
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Ordered that the hearing upon said objection be postponed to the 
final hearing of the cause, tv be then heard in manner and 


1461 effect as if heard and determined in advance of final hearing 


and without prejudice to either party by reason of said post- 


ponement. 
(Signed) WM. J. WALLACE. 
1462 ‘- 
U.S. Circuit Court, So. Dist. of New York. 
PHELPS 
v. equity 
ELviorr. 


Please take notice that on the pleadings and proceedings in this 
cause we shall move the cour: on Friday, the 20th inst., at eleven 
o’clock in the forenoon, or as soon thereafter as counsel can be heard, 
for an order to take defendant’s supplemental answer from the files 
of the court, intending thereby to raise the question of the regularity 
and sufficiency of said supplemental answer, the facts therein set 
forth being conceded by the plaintiff. 

DEUEL & WILLSON, 
Sol’rs for PUff. 


[Seal of U. S. Circuit Court, South. Dist. New York.] 


To R. D. Harris, Esq., sol’r for def’t. 
Dated New York, Jan’y 16, 1888. 


(Endorsed :) United States circuit court, southern district of New 
York. Thomas J. Phelps, assignee, against Jolin Elliott and others. 
Notice and affidavit on motion to dismiss. R. D. Harris, att’y for 
def't Elliott, 20 Exchange Place, N. Y. city. U. S. circuit court. 
Filed Feb. 11, 1888. Timothy Griffith, clerk. 


1463 Motion granted unless complainant move- on next motion 
day for leave to amend replication and for leave either to set 

down case for hearing on bill and supplemental answer setting up 

adjudication or to file replication to said supplemental ans. 


(Signed) E. H. LACOMBE. 
1464 Circuit Court of the United States, Southern District of New 
York. 
Tuomas J. PHetps, Assignee, 
against 


a 


JoHN Eviiotr, CHARLES C. GLover, THomas Hype, and ADOLPHUS 
T. KIecKHOEFER, Surviving Partners of Riggs & Co. 


A motion having been made on behalf of the defendant Elliott to 
dismiss the bill of complaint in this action as to said defendant 
Elliott on the pleadings and proceedings in this action, and on read- 
ing and filing the affidavit of R. D. Harris, solicitor for defendant 
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Elliott, sworn to January 23rd, 1888, and the papers annexed thereto, 
and after hearing W. G. Choate, Esq., on behalf of said motion, and 
H. B. Titus in opposition thereto: 

_ Now, on motion of R. D. Harris, solicitor for defendant Elliott, it 
is— 

Ordered that said motion be, and the same is hereby, granted, and 
that the bill of complaint in this action be, and the same is hereby, 
dismissed as to said defendant Elliott unless the complainant shall 

move on next motion day for leave to amend replication and 
1465 for leave either to set down the cause for hearing on bill and 

supplemental answer setting up adjudication or for leave to 
file replication to said cepeiamentel engints nune pro tune. 


E. HENRY LACOMBE. 


(Endorsed :) Please take notice that I will present the within order 
to Judge Lacombe on Wednesday morning, Feb’y 15, at his cham- 
bers in the court-house, New York city, for signature at 10 o'clock 
in’ the forenoon of that day. R. D. Harris, sol. for Elliott, def’t. 
Deuel & Willson, sol’rs for pl’ff. 

y (Further endorsed :) U.S. circuit court, southern district of New 
e York. Thomas J. Phelps, assignee, against John Elliott and others. 
Order granting motion, &c. R. D. Harris, solicitor for deft John 
Elliott, 20 Exchange Place, N. Y. city. Due service of proposed 
order and notice of presentation is hereby admitted. Deuel & Will- 
son, sol’rs for pl’ffs. N.Y., Feb’y 13,1888. U.S. cireuitcourt. Filed 
Feb. 15, 1888. Timothy Griffith, clerk. 


1466 Circuit Court of the United States, Southern District of New 
York. 


Tuomas J. Puerps, Assignee, 
v8. 
Joun Exvuiotrt, Coarites C. Grover, THomas Hype, >In Equity. 
and Apotpnus T. KiecKHOEFER, Surviving Part- 
ners of Riggs & Co. 


Notice of taking the testimony produced. 


Appearances: H. B. Titus, Esq., counsel for plaintiff; H. D. Har- 
ris, Esq., sol. for defendant Elliott. 


- Proofs on Behalf for Def’t Elliott. 


Counsel for def’t offers in evidence the rules of practice in the 
supreme court of the District of Columbia, and particularly the 
rules therein contained numbered equity rules 30, 89, and 91. 
Counsel for pl’ff objects to the document offered as irrele- 
1467 vant, immaterial, and incompetent, and specially objects that 
it is not admissible as evidence as to any matter pleaded in 
the answer or at issue in this cause. 
Marked Def’t Elliott’- Ex. A, March 25th, 1887, J. A. S., ex’r. 
: Counsel for pl’ff does not object to the certificate of the record. 
Counsel for def’t Elliott offers in evidence the deposition of 
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Charles C. Glover taken in the action of Charles E. Hovey ag’st 
John Elliott and others in the superior court of the city of New 
York, and also the exhibits annexed and attached thereto, under 
the stipulation in this action. 

Counsel! for pl’ff objects to the 12th, 13th, 14th, 15th, 19th, 20th, 
and 2Ist interrogatories and answers thereto severally as irrelevant, 
incompetent, and immaterial. 

Marked Def’t Elliott’- Ex. B, 25th March, 1887, J. A.S., ex’r. 

1468 Counsel for def’t Elliott offers in evidence the deposition 

of Hartwell Jenison, taken in the action of Hovey vs. Elliott 

in the superior court of the city of New York, and the exhibits 
thereto annexed and attached. 

Pl’ff’s counsel objects to the deposition so offered generally, except 
as provided itn the stipulation under which it is offered, and to each 
of the questions and answers thereto severally as immaterial, irrele- 
vant, and incompetent. 

Marked Ex. C, Def’t Elliott, March 25th, 1887, J. A. S., ex’r. 

Counsel for def’t Elliott offers in evidence the deposition of Thomas 
Hyde, taken in the action of Hovey vs. Eiliott in the superior court 
of the city of New York, and exhibits annexed and attached thereto. 

Same obj’n as to the preceding, and also specially to the 3rd in- 
terrogatory and so much of the answer thereto as calls for hearsay 

evidence, and also to the Sth, 6th, 7th, Sth, 9th, 10th, 13th, 
1469 14th, and 17th interrogatories and answers thereto severally, 

as not admissible in evidence as to any issue in this cause as 
set forth in the pleadings. 

Marked Def’t Elliott’- Ex. D, Mareh 25th, 1887, J. A. S., ex’r. 

Counsel for def’t Elliott also offers in evidence deposition of 
Charles C. Ray, taken in the action in the superior court of the city 
of New York, in which Charles E. Hovey is pl’ff ag’st John Elliott 
and others, defendants. 

Marked Def’t Elliott?» Ex. E, March 25th, 1887, J. A. S., ex’r. 

Counsel for def’t Elliott also offers in evidence deposition of An- 
drew Wylie, taken in the action in the superior court of the city of 
New York ag’st Charles E. Hovey, pl’ff, in which John Elliott & 
others are def’ts, and the several exhibits annexed and attached 
thereto. 

Counsel for pl’ff reserves the right to.object before the rec- 
1470 ord is closed to any question or answer in said deposition and 
to the said exhibits annexed and attached thereto. 

Marked Def’ts Elliott’- Ex. F, March 25th, 1887, J. A. S., ex’r. 

Counsel for def ’t Elliott offers in evidence deposition of Al. Fred- 
erick S. Hatch, taken in the action of Hovey vs. Elliott in the 
superior court of the city of New York, and reported in Stenogra- 
pher’s Minutes at page 124 down to page 129, the words “ cross- 
examination.” 

Marked Def’t Elliott’- Ex. G, March 25th, 1887, J. A. S, ex’r. 

Counsel for def’t Elliott offers in evidence the deposition of 
Charles R. Camman, taken in this action of Hovey ag’st Elliott in 
the superior court of the city of New York, in Stenographer’s Min- 
utes, page 145 down to page 151, in the words, “By Mr. Wheeler.” 
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Marked Def’t Elliott’- Ex. H, March 25th, 1887, J. A. S., ex’r. 
Counsel for pl’ff objects to the same as immaterial. 
1471 Counsel for def ’t Elliott offers in evidence the deposition of 
Walter Luttgen, taken in the action of Hovey vs. Elliott & 
others in the superior court of the city of New York, in Stenogra- 
pher’s Minutes, page 105 down to page 109, to the words “Cross- 
examination waived.” 

PI’ff’s counsel makes no objection to the Ex. A of Feb. 19th, 1885, 
annexed to deposition of Hill, on, the ground that the books were 
not produced or that the journal & ledger entries are not produced, 
the exhibit being a transcript of the books. 

Counsel for pl’ff objects to same as immaterial. 

Marked Def’t Elliott’- —I, March 25th, 1887, J. A. S., ex’r. 

Counsel for def’t Elliott offers in evidence the deposition of Wil- 
liam C. Hill, taken in the action of Hovey vs. Elliott in the superior 
court of the city of New York, in Stenographer’s Minutes, page 167 
down to 173, inclusive, and the Ex. A of February 19th therein 
mentioned. 

Pl’fl’s counsel objects to the deposition 
and accompanying exhibit as immaterial 
and also incompetent, as not admissible 
as evidence of any matter alleged in the 
answer. 

1472 Marked Def’t Elliott’- Ex. K, March 25th, 1887,J. A.S.,ex’r. 
Counsel for def’t Elliott offers in evidence the deposition of 
John Elliott, taken in the action of Hovey ag’st Elliott in the supe- 
rior court of the city of New York, in Stenographer’s Minutes, page 
180. 
Adj’d to Monday, March 28th, 1887, at 2} o’clock p. m. 


Note.—As io produc- 
tion of books. 


1473 New York, March 28th, 1887—2} p. m. 


Met pursuant to adjournment, parties appearing as before. 

Counsel for pl’ff reserves the right to enter his objections to the 
deposition of def’t Elliott, or to so much thereof as may hereafter be 
designated as specifically offered in evidence under the stipulation 
relative thereto. 

He also reserves the right to modify any objections heretofore 
made when depositions have been offered as a whole whenever such 
portions thereof as are intended to be specifically offered under said 
stipulation shall be designated. 

Counsel for def’t Elliott offers the deposition of John D. 

1474 McPherson, taken on the reference to the auditor to state the 

account of George W. Riggs, receiver, which appears at page 

107 of the record of Charles E. Hovey and William P. Dole vs. Au- 

gustine R. McDonald, which record was offered in evidence in the 

case, in the superior court, of Hovey vs. Elliott, referred to in the stip- 
ulation. 


Adjourned to Saturday next at 1 p. m., April 2nd, 1887. 
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New York, April 2nd, 1887—1 p. m. 


Met pursuant to adjournment. 
Present: Parties as before. 
Adjourned to Wednesday, April 6th, 1887, at 5 p. m. 


ApRIL 6rn, 1887. 
Adjourned to April 9th, 1887, at 1 p. m. 


1475 New York, Ap7 9, 18S87—1 p. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


CuHarves R. CAMMANN, being called by def’t and duly sworn, de- 
poses as follows: 

Q. 1. You recollect testifving in the case of Hovey et al. vs. Elliott, 
2 or 3 years ago, as to the 3.65 bonds of the District of Columbia 
and as to their value in June, 1875? 

A. Yes, sir. 

Q. 2. Have vou now prepared yourself to testify as to the course 
of the market in these bonds from that time to the present? 


Obj. to as immaterial and irrelevant. 


A. Yes, sir. 
(). 3. Will you look at the schedule now shown you, and state 
whether you have verified the prices given in that schedule 
1476 as being the highest and lowest prices in the market for those 
bonds for the several months indicated in the schedule for 
the several years named therein ? 


Same obj. 


A. Yes. 
Q. —. Why are some months left blank in this schedule? 


Same obj. 
A. I did not find any transactions in those months, 
Q. 5. You have continued in the same business since you were 
last examined ? 
Same obj. 
A. I have. 
(. 6. When were these 3.65 bonds listed in the N. Y. Stock Ex- 
change ? 
Same obj. 
A. I think April 25th, 1875. 
Q. 7. Do you know whether or not there was current in the market 
and in financial circles in N. Y. in June, 1875, any reported 
1477 ground of doubt which affected the market value of these se- 
curities injuriously ; and, if so, what was that doubt or re- 
ported defect, and when, if at all, was it removed ? 


Same obj. 
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A. Yes, sir; it was generally supposed that the bonds were not 
a Government bond because the Commissioners of the District of 
Columbia had not authority to issue the bonds to the extent that 
they did. This affected the price of the bonds to investors in Gov- 
erninent securities. About 1880 new Commissioners were appointed 
by the U.S. Congress, and they were given authority to issue the 
bonds. Even up to this time they are not quoted as Government 
bonds, but as belonging to the class of State bonds. 


Compl’t’s counsel objects to sv mach of the answer as purports to 
give the authority that was conferred upon the Commissioners 
1478 by act of Congress as not the best evidence. 


Q. 8. After the time that you mention was it commonly under- 
stood and reported in financial circles in N. Y. that the Government 
of the United States had undertaken to be responsible for the pay- 
ment of this class of bonds ? 


Same obj. 


A. Yes, sir. 
Q. 9. And before that a doubt existed upon this point? 


Same obj. 

A. Yes, sir. 

Q. 10. And is this what you mean by what you have stated as to 
the doubt whether they were Government bonds ? 


Same obj. 

A. Yes. 

Q. 11. Since that time has this doubt ever been renewed in the 
market? 

Same obj. 

A. No, sir. 
1479 Q.12. Do you attribute mainly to the removal of this doubt 
the marked difference in the market value shown by the 

schedule shown you before and since the year 1880? 


Same obj. 

A. Yes, sir. 

Q. 13. Who constitute the class of persons whom you have referred 
to as investors in Government bonds? 


Same obj. 


A. Executors of estates, monied men who are investors, trustees, 
and for some purposes banks, savings and trust institutions. 

Q. 14. Is it true that prior to 1880 or until this doubt was re- 
moved this class of investors were unwilling to take these securi- 
ties—i. e., the District of Columbia 3.65 bouds—wiereas since that 
time they have been willing to take them ” 


Same obj. 
A. Yes, sir. 
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Pl’ff’s counsel, not waiving any of the objections heretofore taken, 
proceeds to cross-examine. 


1480 X 15. With what did you compare this list as to which 
you have testified to ascertain its correctness ? 

A. The Financial Review. 

X 16. What is the Financial Review,and what does it purport to 
give? 

A. It is a record of all the prices of bonds, railroad securities, State 
securities, and Government securities, and other securities com- 
monly bought and sold in the market. 

X 17. From what source is that obtained ? 

A. From actual transactions both on the stock exchange and 
elsewhere. It is relied upon and used by bankers and others as in- 
dicating the price from day to day. 

X 18. Can you give any explanation for the fluctuations in price 
of these 3.65 District of Columbia bonds as shown in this schedule ; 
for instance, the great variation of nine per cent. in August, 1875 ? 

A. I can give no other answer than I did before. There 
1481 was a doubt hanging over the bonds, and people got fright- 


ened and wanted to sell. 
C. L. CAMMANN. 


Subscribed and sworn to before me this 9th day of April, 1887. 
[L. s.] FRANCIS E. PARKER, 
Notary Public, N. Y. City & County. 


The schedule shown to the witness is put in evidence and marked 
Def’t’s Exh. A, Ap’! 9, 87, J. A. S., ex’r. 


JAMES W. CUNNINGHAM, being called by def’t and duly sworn, 
deposes and says: 

I reside in N. Y. city. Iam a stock broker and have been en- 
gaged in said business for 25 years. I am engaged in buying and 
selling stocks and bends on the stock exchange, N. Y city. I know 
a security in the market known as the 3.65 bond of the District of 
Columbia. I have been familiar with them since they first came 

on the market here, in 1874 or 5. I have had considerable 
1482 dealings in the coupon bonds, principally, since they first 
were issued. I don’t recollect dealing in the registered bonds. 
Coupon bonds could be registered at the option of the holder. 
Q.1. Have you heard Mr. C. L. Cammann testify here to-day ? 
A. I have heard the latter part. 


The deposition of the witness Cammann, taken to-day, read to the 
witness. 
Q. 2. Having heard read the deposition of Mr. Cammann, taken 


to-day, please state whether or not you agree with all that he has 
stated in answer to the several questions put to him. 


Def’t’s counsel repeats the objections to each of the questions and 
answers of the witness Cammann. 
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A. In the main I agree with him, but I did not verify the quota- 
tion of highest and lowest prices in the schedule testified to by Mr. 
Cammann. I have, however, a memorandum of transactions 

1483. known to myself and taken from my own books, as follows : 


CGY 8 TD occwiiecocccstsenancensenedeee 72} 
Aue. 16; "70 cncecccccccsccsccces ceoccuusueneee 673 
 & | eee -smaremnenn aqeaninaninnln 673 
June 5,776 ......- shee eesenittienen einen aihinene teagan 68}(@69 
Re, Wee nbewevns cnccidsnewsietnetaie Rene mr 713 
 & eee nn seccttoosen onmemmnne 723 
SU MSE iin cntninetthceentmcihaniah tnbbeininisibieanaai tl 2 eadmneeiadel geil 723 

Be Oe OR TT mncccccnns cnccnscoenscccenscueel 724 
BOOS Bb, "70 unas cone sconces ccccennnecensaeee 82} 
BPG Eh tO nodcime ceeome citnmncune ame 81 


Q. 3. Do you agree with him in what he stated as to the doubt 
that existed in relation to these securities, the nature of it, the time 
when it was removed, and the effect it had upon the market value 
of these securities before and after its removal ? 


Obj. to as immaterial and irrelevant. 


A. The reason those bonds sold as low as they did from 1875 to 
’80 was that there were always doubts about the Government paying 
the coupons or interest when they were due. The appropri- 
1484 ations were made at the last day, and the payment of interest 
depended on the making of the appropriation. Another rea- 
son was that the bonds were issued to contractors at Washington, and 
they were obliged to realize on them. That is one reason why the 
bonds got so low. 
Q. 4. Was the doubt to which you have referred as to whether the 
Government would pay the interest further removed about 1880; 
and, if so, what effect had that on the market value of the bonds. 


Same obj’s. 


A. The doubt was removed by creation of a sinking fund to pay 
the bonds on maturity, and, in consequence, the bonds at once ad- 
vanced in price. I don’t know the date exactly, but the bonds im- 
mediately advanced. 

Q. 5. Have your dealings been in coupons alone? 


Same obj. 


A. Principally. 
1485 Q.6. What difference has there been between coupons and 
registered ? 

A. Coupons generally } to } per cent. higher. 

Q. 7. How far do you agree with what Mr. Cammann stated as to 
the class of investors who took these bonds before and after the 
removal of the doubt to which he referred ? 

A. I agree with him. 

Q. 8. Do you know the publication called the Financial Chronicle 
and Review? 

109—1588 
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A. I do. 

Q. 9. What is its currency and use among bankers and business 
men in N. Y.? 

A. It is relied upon as an authority for the prices of stocks and 
bonds, and actually relied on in fixing prices. 


Cross-examination: 


X 10. Are you a member of the stock exchange ? 
A. Lam. 
1486 X 11. Are the quotations which you have here given as 
taken from your books memoranda of transactions in coupon 

bonds? 

A. They are, mostly ; one or two may be for registered. 

X 12. Are your customers dealing in these bonds parties seeking 
investment or purchasers for speculative purposes ? 

A. I bought some bonds for investment. I think the bulk of the 
business was selling the bonds for a Washington correspondent. 

X 13. Are 3.65 registered bonds of this class dealt in at the stock 
exchange? 

Obj. to as irrelevant and immaterial. 

A. They are now. . 

X 14. Were they at the time of the fluctuations in price that have 


been testified to—during the time from 1875 to 1880? 
A. I don’t recollect the time when they were put on the stock 


exchange list. 
J. W. CUNNINGHAM. 


1487 Subscribed and sworn to before me this 9th day of April, 
1887. 
[L. s.] FRANCIS E. PARKER, 
Notary Public, N. Y. City & Co. 


The two witnesses examined this day were sworn by consent before 
a notary public. 

The att’y for def’t Elliott offers in evidence a record containing a 
full, true, and correct copy and record of the proceedings had and 
conducted in the supreme court of the District of Columbia in a 
certain cause heretofore therein pending, entitled Thomas Jefferson 
Phelps, assignee, vs. Augustine R. McDonald e¢ al., and numbered, in 
equity, No. 3910, subsequent to the filing in the said cause of the 
appeal bond given upon the appeal taken in the said cause on the 

4th day of April, 1876, to the Supreme Court of the United 
1488 States, and decided at the October thereof, in the year A. D. 

1878, as the said proceedings remain of record in the supreme 
court of the District of Columbia, in the clerk’s office thereof. 

PI’ff’s counsel objects to the record offered as immaterial, irrele- 
vant, and incompetent; also that it is not evidenceas to any matter 
alleged in the answer. 

PI'ff’s counsel does not object to the record offered oa the ground 
that it is not the entire record of the cause of Phelps, assignee, vs. 
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McDonald & White, nor as to its being properly certified. Marked 
Def’ts Elliott’- Exhibit M, April 9, 1887, J. A. S., ex’r. 

Def ’t’s counsel offers in evidence a deposition taken in the case of 
John E. Hovey et al. vs. John Elliott et als, in the superior court of 
the city of New York, of Louis J. Davis. (Stenographer’s Minutes, 
pp. 174, ’5, ’6, ’7, ’8, and part of 179.) 


Adjourned to Saturday, April 16th, 1887, at 11 a. m. 


1489  [Endorsed:] Phelps v. Elliott. Testimony taken Ap’l 9, 
87. $2.00. 


1490 New York, Ap’l 16, 1887. 
Adjourned to Friday, April 22nd, 1887, at 1 p. m. 


New York, April 22nd, 1887. 
Adjourned to Friday, April 29th, 1887, at 1 p. m. 


United States Circuit Court, Southern District of New York. 


Toomas J. PHecps, Assiguee, 
v8. 
JoHn Ettiotr, Cuartes C. Grover, THomas Hype, >In Equity. 
& Apo.puus T. KrecKHOEFER Surviving Partner- of 
Riggs & Company. 


Testimony taken on the part of the defendant John Elliott under 
and pursuant to the 67th rule of the Supreme Court. of the 
United States, as amended, before John A. Shields, Esqr., a stand- 
ing examiner of said court. 


1491 New York, January 28th, 1888—11.30 o’clock a. m. 


Met pursuant to notice. 

Present: H. A. Titus, Esqr., of counsel for pl’ff,and R. D. Harris, 
Esq., of counsel for def’t Elliott. 

Def’t’s counsel offers in evidence stipulation, dated Feb’y 8, 1887, 
relative to testimony in this action, marked Def’ts Elliott’- Exhibit 
N, Jan’y 28, 1888, J. A. S., ex’r. 

Def’t’s counsel offers in evidence the deposition of Adolphus T. 
Kieckhofer, Stenographer’s Minutes, page- 130 to 133, taken in the 
action, in the superior court in the city of New York, wherein Charles 
C. Hovey «& o'r were pl’ffs and John Ellivtt & o’rs, defendants. 

Pl’ff’s counsel objects to the deposition of Kieckhoefer offered as 
immaterial, irrelevant, and incompetent, and for the further reason 
that the time has long passed within which under the rules testi- 

mony could be offered herein, the last adjournment for tak- 
1492 ing testimony herein being to April 29, 1887, at which time 

it was understood by pl’ff’s counsel that def’ts had no further 
testimony to offer. 

Defts Elliott’s counsel states that at the last adjournment, April 
29, 1887, it was understood that deft Elliott would offer further and 
other evidence on his behalf, and it was so understood by counsel at 
the time, and the reason why evidence was not offered until this 
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time was the fact that the supplemental answer had been filed 
herein, and that a motion to strike said supplemental answer from 
the files of this court —, and that said motion was pending and un- 
determined up to Saturday, January 21st, 1888. 
PI’ff’s counsel states that it was suggested at the date of the 
1493 last adjournment by def’ts’ counsel taat they might thereafter 
offer evidence of the facts set forth in said supplemental an- 
swer in case issue was joined thereon by filing a replication thereto, 
but that no replication has been filed thereto and no issue joined as 
to the facts set forth therein. On the contrary, said facts are ad- 
mitted to be true by the pleadings as they stand and by a special 
admission thereof served and filed in the cause, and which are fur- 
thermore hereby admitted upon the record. 

Def’t Elliott’s counsel states that a notice admitting the facts set 
forth in the supplemental answer was served on or about Jan’y 21, 
1888, but said notice def’t’s counsel now produces and offers in evi- 
dence, marked Def’t Elliott’s Exhibit O, Jan’y 28, 1888, J. A. S., 
ex’. 

It is hereby consented that the stenographer’s minutes in 

1494 the action of Charles E. Hovey and William P. Dole against 

John Elliot & o’rs, in the superior court in the city of New 

York, from which both pl’ff and def’t Elliott have offered depo- 

sition-, be marked and filed herein as Exhibit J, Jan’y 28, 1888, J. 
A.S., ex’r. 

Def’t Elliott’s counsel offers in evidence stipulation of January 
21st, 1888, as to facts, marked Def’t Elliott’s Exhibit P, Jan’y 28, 
1888, J. A. S., ex’r. 

PI’ff's counsel objects to the stipulation being offered in evidence 
as immaterial on the ground that it is a paper filed in the cause, 
and the offering or putting it in evidence is wholly unnecessary. 

Def’t Elliott’s counsel offers in evidence petition of Adolphus T. 
Kieckhoefer in this cause, sworn to March 3rd, 1886, and marked 
filed herein May 4th, 1886, under the supplemental answer of def’t 

Elliott herein. 
1495 PI'ff’s counsel objects to the paper offered in evidence as 
incompetent, immaterial, and irrelevant, and specially objects 
that it is not evidence as to any matter in issue in this cause for the 
reascns stated above and above noted relative thereto. Marked Def’t 
Elliott’s Exhibit Q, Jan’y 28, 1888, J. A. S., ex’r. 

Def ’t Elliott’s counsel also offers in evidence order, dated May 6th, 
1886, and filed May 7th, 1886, on said petition. 

The same objection. 

Marked Def’t Elliott’s Exhibit R, Jan’y 28, 1888, J. A. S., ex’r. 

Def 't Elliott’s counsel also offers in evidence the demurrer of said 
Kieckhoefer, filed herein May 7, 1886. 

The same objection. 

Marked Def’t Elliott’s Exhibit S, Jan’y 28, 1888, J. A. S., ex’r. 

Def ’t Elliott’s counsel also offers in evidence order entered 

1496 herein, dated November 17th, 1886, and filed herein Novem- 
ber 19th, 1886. 
The same objection. 
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Marked Def’t Elliott’s Exhibit T, Jan’y 28, 1888, J. A. S., ex’r. 

Def’t Elliott’s counsel states that this will close the evidence of 
def’t Elliott unless some other or further evidence may be required 
to be adduced by reason of a motion made in this action to dismiss 
the same and which has been heard by Judge Lacombe and is now 
held under advisement by him and undecided. 

Pl’ff’s counsel repeats the objections heretofore noted to all the 
evidence now offered, especially as to the stipulation Exhibit N, that 
it is a paper on file in the cause and the offering it in evidence is 
wholly unnecessary, and the same-is true with regard to Def’t’s Ex- 

hibits O and P, as all papers filed in the cause and proper to 
1497 be printed in the record may be printed without being offered 

in evidence; that Exhibits Q, R, S, and T are wholly irrele- 
vant and not evidence as to any matter at issue in this cause. 

Counsel therefore asks that the question of admitting all of said 
exhibits as evidence herein be certified by the examiner to the court 
for decision, insisting also before his objection that the time within 
which testimony can be taken herein has long since passed. 


1498 Circuit Court of the United States, Southern District of New 
York. 


THomas J. Puerps, Assignee, 
v8. In Equity. 


Joun Enuiorr et als. 


Unitep States OF AMERICA, | 
Southern District of New York, 


I, John A. Shields, an examiner duly appointed by the circuit 
court of the United States for the southern district of New York, do 
hereby certify that the foregoing are the proofs for final hearing 
taken before me in the above-entitled cause on the part of the def’t 
Elliott under and pursuant to the 67th rule of the Supreme Court 
of the United States, as amended. | 

I do further certify that lam not of counsel nor attorney for either 
of the parties nor in anywise interested in the event of said cause. 

I further certify that Mr. H. B. Titus appeared on the part of 

the plaintiff and Mr. R. D. Harris appeared on the part of 
1499 def’t Elliott in the taking of said proofs. 
(Signed) JOHN A. SHIELDS, 
Examiner, etc. 


(Endorsed :) U.S. circuit court, southern district of New York. 
Thos. J. Phelps, assignee, &c., vs. John Elliott & als. In equity. 
Proofs for final hearing on behalf of defendant Elliott, taken before 
John A. Shields, examiner. 


(File-mark :) U.S. cireuit court. Filed Feb. 20, 1888. Timothy 
Griffith, clerk. 
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1500 U. S. Cireuit Court, So. Dist. of New York. 


PHELPS 


v. Equity. 
ELLIOTT. 


Please take notice that on Friday, February 24th, 1888, at eleven 
o'clock in the forenoon, or as soon thereafter as counsel can be heard, 
we shall move the court, on the pleadings and proceedings herein, 
for leave to set down the cause for hearing on bill and supplemental 
answer, setting up adjudication, and for such other or further order 
or relief as to the court shall seem just and reasonable. 

Dated New York, Feb’y 20, 1888. 


[Seal of U.S, Cireuit Court, Southern Dist. New York. ] 


DEUEL & WILLSON, 
Sol’rs for PUTf. 
To R. D. Harris, sol. for def’t. 


(Endorsed :) U.S. circuit court, so. dist. of New York. Phelps v. 
Elliott. Equity. Notice of motion for leave to set down cause for 
hearing. Deuel & Willson, sol’rs for pl’ff. To R. D. Harris, Esq., 
sol. for def’t. Due service of a copy of within notice is hereby ad- 
mitted. R. D. Harris, sol. for def’t Elliott. U. S. circuit court. 
Filed Feb. 24, 1888. ‘Timothy Griffith, clerk. 


1501 U.S. Cireuit Court, So. Dist. of New York. 
PHELPS 
v. Equity. 
ELLiorr. 


Please take notice that on Friday, February 24th, 1888, at eleven 
o'clock in the forenoon, or as soon thereafter as counsel can be heard, 
we shall move the court, on the pleadings and proceedings herein, 
for leave to amend the replication filed in this cause and for such 
other or further order or relief as to the court shall seem just and 
reasonable. 

DEUEL & WILLSON, 
Sol’rs for PU ffs. 


To R. D. Harris, Esq., sol’r for def’t. 
Dated New York, Feb’y 20th, 1888. 


(Endorsed :) U.S. circuit court, so. dist. of New York. Phelps »v. 
Elliott. Equity. Notice of motion for leave to amend replication. 
Deuel & Willson, sol. for pl’ff. To R. D. Harris, Esq., sol’r for def't. 

Due service of a copy of within notice is hereby admitted. 
1502 R. D. Harris, sol’r for d’f’t Elliott. U.S. circuit court. Filed 
Feb. 24, 1888. Timothy Griffith, clerk. 
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"1503 Circuit Court of the United States. 


THomas J. Puetps, Assignee, 
ag’ st February 24, 1888. 
JoHN Exviorr and Others. 


Before Hon. Wm. J. Wallace, C. J. 


This cause coming on,on the motion of the plaintiff to amend his 
replication, and also on his motion for leave to set down for hearing 
the bill and supplemental answer nunc pro tunc, and upon the hear- 
ing of said motions the defendant Elliott having asked the court to 
impose as a condition for the granting of said motions that the defend- 
ant Elliott be allowed to amend his amended answer by alleging 
that the plaintiff’s cause of action did not accrue within two years 
before the commencement of the action and by averring the sale of 
the bonds by Riggs & Co. before commencement of the action, and 
on filing the notice of motion on the part of the plaintiff and the 
notice of such application on the part of the defendant Elliott and 
the affidavit of R. D. Harris, sworn the 21st day of February, 1888, 
after hearing Herbert B. Titus, Esq., for the plaintiff, and Wm. G 
Choate, Esq., for said defendant— 

It is ordered that the plaintiff have leave to amend his replica- 

tion to the amended bill and also to set down for hearing 
1504 nune pro tunc the bill and supplemental answer on condition 

that the defendant Elliott have leave at the final hearing of 
the cause on all the pleadings and proceedings and the proofs to 
renew his application to amend his amended answer in the partic- 
ulars aforesaid, without prejudice from the denial of the court of a 
prior motion on his part to amend the same in or about December, 
1884. 

And it is further ordered that the hearing on bill and supple- 
mental answer be brought on with the cause at final hearing on 


pleadings and proofs. 
(S’g’d) WM. J. WALLACE. 


1505 (Endorsed :) Circuit court of the United States, southern 
district of New York. Thomas J. Phelps, assignee, ag’st Johu 
Elliott and others. Order that plaintiff have leave to amend repli- 
cation, &e. 
(File-mark :) U.S. circuit court. Filed Feb. 24,1888. Timothy 
Griffith, clerk. 


1506 Circuit Court of the — States, Southern District of New 
ork. 


Tuomas J. PHELPs, Assignee, 
against 
Joun Exuiorr and Others. 
You will please take notice that on February 24th, or as soon 


thereafter as counsel can be heard on the hearing of the motions 
made by you for leave to amend replication; and for leave to set 
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down cause for hearing on bill and amended answer, that I shall, 
upon the pleadings and proceedings and proofs in this cause and 
upon the papers hereto annexed, ask that the court, as a condition 
to granting your said motions to amend and set down cause for hear- 
ing, allow the defendant Elliott to amend his answer herein— 
First. By setting up in terms that the cause of action did not ac- 
crue within two years prior to the commencement of this action ; and 
Second. That the defendant Elliott be allowed to amend his an- 
swer herein by setting up to conform to the proofs the following : 
“And this defendant further alleges that long prior to the com- 
mencement of this action said firm of Riggs & Company sold 
1507 all of the said bonds in the regular course of business and 
delivered the same to the purchasers thereof, and that neither 
said firm nor any member thereof nor the defendants now have or 
has — at or since the commencement of this action have had posses- 
sion of any of said bonds nor have nor has or at or since the com- 
mencement of this action have had any interest therein.” 
And for such other order or relief as to the court shall seem just. 


Dated February 21st, 1888. 
R. D. HARRIS, 
Solicitor for Defendant Elliott. 
To Duel & Willson, solicitors for plaintiff. 


1508 Circuit Court of the United States for the Southern District 
of New York. 


THomas J. PHELps, Assignee, 
against ‘ 

JoHN Evxviorr, CHARLES C. GLover, THomas Hyper, and ApoL_ruus 
T. KIECKHOEFER, Surviving Partners of Riggs & Co. | 


STatTE OF NEW YORK, aes 
City and County of New York, ; 


tichard D. Harris, being duly sworn, doth depose and say that 
he is the solicitor for John Elliott, one of the defendants in this ac- 
tion, who has appeared and answered herein. 

That said answer was filed on or about the 10th day of October, 
1884. 

That the said action was commenced in the superior court of the 
city of New York on or about the second day of August, one thou- 
sand eight hundred and eighty-four, against John Elliott, who alone 
had been served with process and had appeared in the action, and 
Charles C. Glover, Thomas Hyde, and Adolphus T. Kieckhoefer, 
who, together with George W. Riggs, then deceased, constituted in 

said Riggs’ lifetime the firm of Riggs & Co. , 
1509 The complaint alleges in substance that one Augustine R. 
McDonald was declared a bankrupt in the southern district 
of Ohio in February, 1869, and that the plaintiff herein was about 
the same time duly appointed and qualified as his assignee in bank- 
ruptey. 
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That among the assets of said bankrupt wasaclaim which he 
had against the United States for the destruction of cotton bclong- 
ing to the bankrupt, who was a British subject; that said claim was 
included in the schedules of the bankrupt as worthless, and upon 
the sale of uncollected assets this claim was bought by William 
White for $20, but in reality for the benefit of the bankrupt him- 
self and with money furnished by him. 

That the bankrupt afterwards prosecuted said claim before a Mixed 
Commission on British and American Claims, and obtained an award 
thereon in September, 1873, for $197,190.00 in gold ; that in Septem- 
ber, 1884, the plaintiff herein filed his billin equity in the supreme 
court of the District of Columbia against the bankrupt and said White, 
claiming in his bill said award as belonging to him as assignee of said 
McDonald, and that in said equity suit injunction orders were made 
restraining McDona!d and White from collecting the award and 
appointing said George W. Riggs receiver thereof, which orders 
were afterwards vacated so far as to allow one-ha.f of said award to 
be paid to said McDonald to cover the expenses of the prosecu- 

tion of the claim, and the remaining balf was paid 
1510 to said Riggs, receiver, with directions to invest it in the 

bonds of the United States or 3.65 bonds of the District of Co- 
lumbia guaranteed by the United States, and to hold the same sub- 
ject to plaintiff's claim and rights, and that said Riggs did so collect 
and receive $107,012.87 and invested it in thesaid bonds of the Dis- 
trict of Columbia; that said supreme court of the District of Columbia 
gave judgment against the plaintiff in said cause, but that on appeal 
therefrom the Supreme Court of the United States, at the October 
term of 1878, reversed said judgment and decreed that by the regis- 
ter’s deed of February 12th, 1868, the title to said claim and award | 
then became vested in the plaintiff as assigneein bankruptcy of the 
said McDonald, and that “thereupon he stood in the place of said 
McDonald and was clothed with all the rights which had belonged 
to the bankrupt before he became such,” and that the pretended sale 
of said claim to the bankrupt was invalid. 

The complaint in the action further alleges that about June 28th, 
1875, during the pendency of said suit, said McDonald, without 
plaintiff's consent, obtained possession of said bonds from said Riggs, 
and with intent to defeat the plaintiff's right therein immediately, 
and delivered said bonds to Riggs & Co., who were bankers doing 
business in the cities of Washington and New York, and that said 
Riggs & Co. purchased said bonds with full knowledge of plain- 

tiff’s claim and of the pendency of said suit, and also with the 
1511 full knowledge that the sale thereof by said bankrupt was in 

fraud of the plaintiffs claim and right, and was made with 
intent to defeat the same, but that the plaintiff had no knowledge or 
means of knowing of the sale of said bonds to said Riggs & Co. till 
about the month of April, 1884. 

The prayer of the complaint is as follows: 

“ Wherefore plaintiff prays that the defendant may be declared 
and held to have acquired no title to the said bonds of the District 
of Columbia nor to have purchased and received them subject to 
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the claim and right of this plaintiff and in trust for him as assignee 
in bankruptcy of the estate and effects of the said McDonald ; that 
the said defendants account to the plaintiff for the said bonds; that 
it may be ordered and decreed that the defendants deliver to the 
plaintiff said bonds; for such other and further relief as the court 
may deem just and reasonable.” 

That this action was removed into this court by the defendant El- 
liott on the ground of citizenship. 

That at the time of the purchase of the said bonds by the firm of 

Riggs & Co. the defendant Elliott resided and had charge of 
1512 the house of Riggs & Co. in the city of New York and has 
ever since resided in said city. 

That the other defendants, together with George W. Riggs, de- 
ceased, at the time of said purchase resided in the city of Washing- 
ton and had charge of the house of said firm in Washington, where 
said purchase was made. 

That defendant Elliott was the only one of said defendants served 
with process herein. 

That subsequently and in the month of May, 1886, as deponent 
is informed and believes, the defendant Kieckhoefer applied to this 
court for leave to appear and defend herein; which said application 
was granted, and said Kieckhoefer appeared herein by counsel and 
demurred to said bill. 

That thereupon said demurrer of said Kieckhoefer was argued 
and was by Mr. Justice Wallace, of this court, sustained, and there- 
upon an order, a copy of which is hereto annexed and marked “A,” 
was entered herein. 

That said Kieckboefer is a surviving partner of said firm of Riggs 
& Co. and was made one of the parties to this action, and that depo- 
nent is informed and advised by counsel that said Kieckhoefer is a 
necessary and proper party to this action. 

That none of the other parties have appeared or have been served 
with process in this action. 

That deponent is informed and believes that the plaintiff herein 
has not filed any amended bill, as allowed by said order hereto an- 
nexed, and that deponent is advised that the said bill is dismissed 

as to said Kieckhoefer. 
1513 That the proofs taken herein show, and the following facts 
are undisputed, that in said action in the supreme court of 
the District of Columbia, wherein Thomas J. Phelps, assignee (the 
plaintiff herein), was complainant and A. R. McDonald and another 
were defendants, that George W. Riggs was appointed receiver in 
said action under and by an order or decree, as follows: 


GEORGE ELLIOTT ET AL., &C. 
Decree Appointing Receiver and for Injunction. Filed December 28, 
1874. 


In the Supreme Court of the District of Columbia. 


Tuomas J. PHEcpPs, Assignee, | xe 3910, Ec 
0 - 9 ° 
AveusTINE R. McDonatp and WILLIAM WHITE. 14. 


“This cause coming on to be heard upon the motion of the com- 
plainant for an injunction, in accordance with the prayer of the bill, 
to restrain the defendant from collecting from the agent of the Brit- 
ish Government the amount of the award in favor of the defendant 
A. R. McDonald in the proceedings mentioned, it is, this 28th day 
of December, 1874, ordered the writ of injunction issued to re- 

strain the defendants, Augustine R. McDonald and William 
1514 White, and each of them, until the final hearing of this 

cause, from collecting or receiving from the agent of Her 
Britannic Majesty charged with the duty of paying the awards of 
the mixed commission under the treaty between the United States 
and Great Britain of May 8, 1871, the amount of the award of said 
commission in respect of the claim in the case of Augustine R. Me- 
Donald vs. The United States, described in the bill of complaint. 

“And the counsel for the defendant stating in open court that 
there is danger that the fund may, if not drawn from the hands of 
the British agent on or before the 3lst day of December, A. D. 1874, 
be remitted to England, it is further ordered that George W. Riggs 
be, and he is hereby, appointed receiver of this court, with authority 
to collect and receive from the said agent of the British Government 
the amount payable to the said A. R. McDonald and William White 
and each of them in respect of the said award, and to hold the same 
until and subject to the further order of this court.” 

By the court: 


A. WYLIE. 


That subsequently an order or decree was entered in said action 
as follows : 


1515 Decree Ordering One-half of Fund Placed in Hands of Receiver, 
etc. Filed February 16, 1875. 


In the Supreme Court of the District of Columbia. 


THomas J. en Assignee, {tn Equity. No. 
AvuaustiIne R. McDonatp and WILLIAM WGITE. 3910. 


“ This cause came on to be further heard on this 16th day of Feb- 
ruary, A. D. 1875, and thereupon and upon consideration thereof 
and with the consent of the parties to this suit, and of Charles E. 
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Hovey and William P. Dole, parties complainant in a certain cause 
in equity in this court, numbered 3937, against the same defend- 
ants, and claiming one-fourth of the award in the proceedings men- 
tioned, it is, this 16th day of February, A. D. 1875, ordered, ad- 
judged, and decreed— . 

“1. That the restraining orders heretofore made in both said 
causes are hereby vacated. 

“2. That the decree made in this cause on the 28th day of De- 
cember, A. D. 1874, appointing George W. Riggs, Esq., receiver, and 
granting a provinsional injunction is modified as follows, viz: ‘That 

the defendant William White may receive from the agents of 
1516 the British Government the one-half of the net amount of the 

award in the proceedings mentioned, free and discharged of 
all claims of the plaintiffs in both the causes above mentioned, to 
enable the said defendant to pay the expenses incurred by the de- 
fendant A. R. McDonald in the prosecution of this claim, which sum 
of one-half of said award the court finds to be the reasonable ex- 
pense incident to the prosecution of the said claim by said defend- 
ant A. R. McDonald before said mixed commission, exclusive of 
said claim of Hovey and Dole. 

“3. That the remaining half of the net amount of said award 
shall be paid to the said George W. Riggs; and it is ordered, ad- 
judged, and decreed that the defendants shall execute all such or- 
ders, receipts, and acquittances necessary to enable the said George 
W. Riggs to collect the same. 

“And the said George W. Riggs shall hold the said half of the 
said award subject to the claims, liens,and rights of the said Charles 
E. Hovey and William P. Dole and of the plaintiff in this cause, to 
be deterinined by the further decree of this court in this cause and 
in the cause of said Hovey and Dole, hereinbefore mentioned. 

“It is further ordered that said receiver be directed to in- 

1517 vest the money so placed in his hands in bonds of the United 

States or in 3.65 bonds of the District of Columbia, guaran- 

teed by the United States, as he may deem best for the interest of 

the parties concerned, and that a copy of this decree be filed in the 
last-numbered cause.” 

By the court: 

A. W. 


We consent to the foregoing decree. 
JOHN D. McPHERSON, 
For THOS. J. PHELPS, Assignee. 


That a demurrer to the bill had been interposed, and on June 28th, 
1875, a decree was entered in said action as follows: 


- 
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Final Decree. Filed June 28, 1875. 
In the Supreme Court of the District of Columbia. June 28th, 


1875. 
Tuomas J. Puevps, Assignee, Compl'’t, 
v8. Equity Doce. 14, 
AuGustINE E. McDonatp and WiitiaAM Wuire, { No. 3910. 
Defendants. 


“This cause came on to be heard on the demurr- of William 
White, defendant, and upon the demurrer of Augustine R. 

1518 McDonald, defendant, to the bill of complaint at this term 
and was argued by counsel ; and thereupon, upon considera- 

tion thereof, it’is ordered, adjudged, and decreed as follows, viz: 
That the demurrer to the said bill of complaint be sustained, and 
the bill of complaint herein is dismissed at the costs of the plain- 
tiff, and that the receiver, George W. Riggs, appointed in this case 
and in Hovey & Dole vs. McDonald & White, No. 3937, be directed 
to pay the funds belonging to said cause to the said defendants Me- 
Donald & White or order, and thereon said receiver shall be dis- 
charged.” | 
By the court: 
A. WYLIE, Justice. © 


That the proofs also show, and the fact is undisputed, that on thd 
same day the said order was served upon said George W. Riggs, re} 
ceiver, and that said George W. Riggs went to the court in compan 
with counsel for McDonald and for Phelps, assignee, the plaintiff 
herein and in open court asked Judge Wylie, who had granted the 
decree, whether he should deliver the bonds to McDonald; that the 
court so directed said Riggs. The proofs for plaintiff herein show 
by the testimony of John D. McPherson, who was the solicitor for 
the plaintiff in the said action in the supreme court of the District 
of Columbia, as follows: . 


1519 Extract from Testimony of McPherson. 


“The first witness sworn was John D. McPherson, who was ex- 
amined on behalf of the complainants. 

‘“ He testifies that he has been a member of the bar of this court 
for more than thirty yerrs: has been active in practice during the 
last fifteen years, and is reasonably well acquainted with the forms, 
proceedings, ana rules of practice of this court. He testifies that he 
filed the bill of complaint in both causes, No. 3910 and No. 3937. 
In No. 3937 he did nothing more than file the bills. His connection 
with that case ceased before anything further was done with it. 

“ He testifies that he first learned that a decree dismissing the bill 
in cause No. 3910 had been rendered by being informed as he went 
into the court-room by the judge holding the court that he had 
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dismissed the bill; that he immediately went to the clerk’s office 
and entered an appeal in the order book, and thence to Mr. Riggs, 
at his bank, in this city, and informing him (Riggs) that he (‘ wit- 
ness’) had taken an appeal from the decree; that as the witness was 
about to leave the bank McDonald and Judge Ray, his counsel, 
entered the bank. Witness turned back and followed them into Mr. 
Riggs’ room, where the effect of the decree and the appeal 
1520 therefrom was discussed by the parties in the presence of Mr. 
Riggs. 

“Mr. Riggs said he would see the judge before doing anything. 
Witness contended that the appeal was a supersedeas, and Judge 
Ray insisted that it was not. McDonald, Riggs, Ray, and witness 
entered carriage that McDonald had at the door and proceeded to 
city ball; went up into the court-room and found Judge Wylie 
hearing a cause. 

“As this testimony is believed by some of the parties to be of high 
importance, I quote the following lines verbatim from testimony of 
the witness as taken before me: 

“*As soon as there was a pause in the proceedings Mr. Riggs spoke 
to the judge; stated the case to him—lI do not remember the words 
he used—and asked what he should do. I think the judge replied 
to him immediately that he should pay over the money. I spoke 
almost at the same instant and informed the judge that we had ap- 
pealed from the decree,and desired to give bonds, and asked him to 
fix theamount. He said, “ Two hundred thousand dollars.” I said, 
“ We will give it.” Mr. Riggs again asked the judge what he should 

do, and the judge again told him to pay the money over.’ 
1521 * Not long after,ou the same day, witness returned to Riggs’ 

Bank and found MeDonald and Ray in Riggs’ office. Wit- 
ness told Riggs that in his (the witness’) judgment Judge Wylie had 
no authority to authorize him to pay over the money after the ap- 
peal was taken. Witness discussed the subject at considerable length, 
when (quoting words of witness), ‘ Mr. Riggs said there was the order 
of the court. I had heard what Judge Wylie had said, and that in 
fact he had already transferred the bonds.’” 

That said bonds were in the name of George W. Riggs, receiver, 
and were endorsed by him in blank, and were delivered by him so 
endorsed in blank into the manual possession of McDonald, and 
this is shown by proof of plaintiff, as follows: 


Extract from Testimony — Chas. C. Glover. 


A. “After the return of Mr. Riggs from the court he related what 
Judge Wylie had said in reference to these orders and the conditions 
that he had placed upon, and that he considered it his duty as an offi- 
cer of the court to deliver these bonds to Mr. McDonald. The bonds 
were signed by Mr. Riggs in blank and witnessed by H. McIntyre, act- 
ing chief of the loan division of the Treasury, after which they were 

handed to Mr. McDonald. Some conversation then ensued be- 
1522. tween Rayand McDonald with reference, I think, to Ray’s fees, 
after which McDonald turned to me and asked if I would sell 
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the bonds for him. I offered to send them to New York for sale. He 
expressed a wish to dispose of them at once, and after consultation 
with Mr. Riggs, he having asked Riggs & Co. to purchase them, as 
to his title under this decree, I, purchased the bonds at the market 
rate. Mr. Riggs said there was no questiun as to his title to the 
bonds; he could do with them what he pleased. After the bonds 
had been purchased, and while Mr. McDonald was waiting for a 
draft on New York, Mr. John D. McPherson entered the office and 
said something about an appeal having been taken, but when in- 
formed of the sale of the bonds tv Riggs & Co., or rather when in- 
formed of the disposition of the bonds, after a short conversation 
with Ray and Mr. Riggs, he left the office.” 

That it is also in evidence and undisputed that said Riggs & Co. 
caused their name to be filled in the said blanks, and sent said bonds 
to the Treasury Department, and new bonds in the name of Riggs 
& Co. were issued in place of those so sent to said Treasury Depart- 
ment. ; 

That said Treasury Department is a public office, and at any time 

during business hours any person could have ascertained 
1523 what disposition had been made of the said bonds sold by 

said McDonald to Riggs & Co.; that all of said bonds so issued 
in the place of the McDonald bonds were sold at various times prior 
to December 9th, 1875, and had been sold by said Riggs & Co. in 
the regular course of business before said date, and had passed out 
of their hands long before the commencement of this action; that 
neither said firm or any member thereof nor this defendant now 
have or has at or since the commencement of this action have had 
possession of said bonds, nor have nor has at or since the commence- 
ment of this action have had any interest therein ; that it also ap- 
pears in evidence and is undisputed that said George W. Riggs was, 
in or about the month of June, 1878, called upon to account for said 
bonds, and on or about June 17, 1878, said Riggs filed his account, 
and the same was contested and an attempt made to charge said 
Riggs for said bonds. 

That the account of said Riggs after contest was passed and al- 
lowed and a decree entered discharging said Riggs as receiver. 

That over eight years elapsed from the time of the purchase of the 
said bonds by Riggs & Co. and the sale of were(?) issued in place 
thereof by said Riggs & Co. before this action was brought. 

That proof herein of the fact of the sale of the bonds by Riggs 
& Uo. before December 9, 1875, was taken, but the plaintiff's counsel 
objected to the same upon the grounds that it was not proof of any 

matter alleged in the answer of the defendant; that before 
1524 any proofs were taken in this action and on or about the — 

day of , 1886, an application for leave to amend the an- 
swer herein and set up the two years’ statute of limitations and in 
other respects was made to Mr. Justice Wallace and was denied by 
him, he writing no opinion. A copy of the papers used on said ap- 
plication is hereto annexed, marked “ B.” 

That no attempt was made to introduce any evidence by the 
plaintiff and there is no evidence introduced by plaintiff to show 
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that he had no knowledge or means of knowing of the sale of said 
bonds to said Riggs & Co. until about the month of April, 1884, as 
alleged in his complaint, or to otherwise excuse the plaintiff for his 
laches in allowing years to pass without asserting any claim or 
bringing any action. Itis concluded that the firm of Riggs & Com- 
pany was dissolved on the death of George W. Riggs, and its assets 
distributed among the various partners or their representatives and 
a new firm formed in 188]. 

That the answer of the defendant Elliott alleges “ that the cause 
of action in said complaint alleged did not accrue within six years 
prior to the commencement of this action.” 

That there is no evidence of any actual fraud on the part of Riggs 
& Co. or of George W. Riggs in the purchase of the bonds, and there. 
is no evidence or proof of the averment of the complaint that the 

purchase was with intent to deféat the plaintiff's claim. 
1525 That, as understood by deponent, the plaintifi’s case upon 
the proofs rests wholly on the theory that the firm of Riggs 
& Co. purchased the bonds during the pendency of an appeal from | 
the decree dismissiug the bill and with notice of said appeal. 

That the papers used on both sides on said motion to amend the 
answer of the defendant Elliott and the proposed amended answer 
are hereto annexed and marked “ B.” 


RICHARD D. HARRIS. 


Sworn to before me this 21st day of Feb’y, 1888. 


JOHN M. PHILBIN, 
[SEAL. ] Notary Public, N. Y. Co. 


1526 “—” 
U.S. Circuit Court, Southern District of New York. 


Tuomas J. PHerps, Assignee, 
vs. 
JoHn Exviort, Coartes C. GLover, THomas Hype, >In Equity. 
and Apotrnus T. KiecKHOErER, Surviving Part- 
ners of the Firm of Riggs & Co. 


To the bill filed by plaintiff in the above-entitled action Adol- 
phus T. Kieckhoefer, one of the defendants, appearing by special 
leave of this court first had and obtained, demurred, and thereafter, 
to wit, on the 19th day of Octuber, 1886, the cause having been 
brought on for argunvent upon said demurrer before me, now, after 
hearing Edwin B. Smith in support of the demurrer and L. Laflin 
Kellogg and H. B. Titus in opposition thereto, it is— 

Ordered that said demurrer be, and the same hereby is, sustained, 
with costs, with leave, however, to the plaintiff to move for permis- 
sion to file an amended bill before the January rule day, to wit, the 
first Monday of the said month, and in default of such permission 
being sought and obtained and said amended bill filed before the 
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January rule day, to wit, the first Monday of the said month, 
1527 that said bill be, and the same hereby is, dismissed with 
costs as to said Kieckhoefer. 
Dated N. Y., November 17th, 1886. 
(Signed) WM. J. WALLACE. 


15238 a 
Circuit Court of the United States, Southern District of New York. 


THomas J. PHevps, Assignee, 
against 
JoHNn Etxiorr, CHaries U. Grover, THomas Hype, and Apot- 
pHuUs F. KieckHoerer, Surviving Partners of Riggs & Com- 
pany. 

Please take notice that upon the complaint and amended answer 
herein and upon the affidavits of R. D. Harris and William G. 
Choate hereto annexed I will move this court, at the circuit court 
rooms, in the post-office building in the city of New York, on Friday, 
the fifty day of December instant, at eleven o’clock a. m., or as soon 
thereafter as counsel can be heard, for leave to amend the amended 
answer heretofore filed herein by setting up the two years’ limitation 
under the bankruptey act, and to file aad serve the amended an- 
swer, a copy of which is hereto annexed, and for such other and 
further order or relief as may be just and equitable. 

R. D. HARRIS, 
Solicitor for Defendant Elliott. 


To Deuel & Willson, solicitors for plaintiff. 


1529 Circuit Court of the United States, Southern District of New 
York. 


THomas J. Puevps, Assignee, 
against 
Joun Enniotr, CHartes C. Grover, THomas Hyper, and 
Apo_pHus KIECKHOEFER, Surviving Partners of Riggs «& 
Company. 


Ciry AND County oF NEw ae | 
Southern District of New York, 


R. Dunean Harris, being duly sworn, says that he is the attorney 
for the defendant John Elliott herein. 

That none of the defendants except John Elliott have been served 
or have appeared in this action. 

That the action is brought by Thomas J. Phelps, as assignee in 
bankruptcy of Augustus R. McDonald, for the purpose of recovering 
certain bonds amounting to the sum of about $108,000, alleged to 
have been purchased by Riggs & Company with knowledge of a 
claim of the plaintiff as such assignee to said bonds. 

That the purchase by the firm of Riggs and Company was made 
in 1875. 
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That an amended answer was filed and served herein by the de- 
fendant John Elliott on October 18, 1884, but that in prepar- 
1530 ing and drawing said answer, as the attorney for said Elliott, 
deponent entirely overlooked and neglected to plead or set up 

the two years’ limitation under the bankrupt law. 

That no replication has been filed or served to the amended an- 
swer filed herein, and that no evidence has yet been taken and no 
notice or application to take evidence either on behalf of the plain- 
tiff nor of the defendant has been given or made. 


R. D. HARRIS. 


Sworn to before me this 29th day of November, 1884. 
JOHN M. PHILBIN, 
Notary Public, 13, N. Y. Co. 


1531 Circuit Court of the United States. 


v8 


Tuomas J. PHetps, Assignee, ey 
JoHN Extiotrt, Impleaded. 


Ciry AND County or New York, To wit : 
Southern District of New York, : 


William G. Choate, being duly sworn, deposes and says that he 
was retained by the defendant Elliott as associate eounsel with Mr. 
Harris in this cause on or about the 24th day of November, instant, 
and on that day examined the pleadings filed herein and discovered 
that the two years’ limitation under the bankrupt law was not set up 
in the answer, although evidently anticipated in the complaint, and 
thereupon immediately advised an application to.the court for leave 
to amend the answer setting up this defence, which will be inter- 
posed in good faith and which, from the information deponent has 
received by the statements of the defendants and otherwise, he verily 
believes is a good defence to the action. 

WM. G. CHOATE. 


Sworn to before me this 29th day of November, 1884. 
MAURICE SPILLANE, 
Notary Public, N. Y. County. 


1532 Circuit Court of the United States for the Southern Dist. of 
New York. 


against 


Tuomas J. Peps, Assignee, t 
JoHn Extiorr and Others, Surviving Partners of Riggs & Co. 


City anp County or New York, |... 
Southern District of New York, gato 


Hugh R. Willson, being duly sworn, says that he is a member of 
the firm of Deuel & Willson, solicitors for the plaintiff herein. 
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That the above-entitled cause was originally instituted in the 
superior court of the city of New York on the 16th day of June, 
1884, by service of summons; that complaint was served on the 
2nd day of August, 1884, and the answer of the defendants herein was 
served on the 22nd day of September, 1884; that on the 16th day of 
October, 1884, defendants’ solicitor served on plaintiff ’s solicitors an 
order of Judge Brown in the U.S. circuit court extending defend- 
ants’ time two days to file an amended answer, the suit having been 
removed by the defendant to the U. S. court, and on October 18, 
1884, defendant filed his amended answer, and on the first Monday 
in December, 1884, plaintiff filed liis replication. 

HUGH R. WILLSON. 


Sworn to before me this 9th day of January, 1885. 
G. A. STIMPSON, 
Notary Public, Kings Co., N. Y. 
Certificate in N. Y. Co. 


1533 Circuit Court of the United States for the Southern District 
of New York. 


Tuomas J. PHELPs, Assignee, 
against 
Joun Extuiotrr, Coarzies C. Grover, THomas Hype, and Apot- 
pHus T. K1ecKHOEFER, Surviving Partners of Riggs and Co. 


The separate amended answer of the defendant John Elliot to 
the complaint of the plaintiff, by R. D. Harris, his attorney, respect- 
fully shows to this court— 

First. That the defendant denies each and every allegation in 
said complaint contained, except as hereinafter admitted or contro- 
verted. 

Second. The defendant admits that during the year 1875 the de- 
fendants above named and George W. Riggs were copartners doing 
business under the firm name of Riggs and Company, at the city of 
Washington, in the District of Columbia, and at the city of New 
York, and that said George W. Riggs died on or about the 24th day 
of August, 1881. 

Third. That as to the other matters and things set forth and 
alleged in said complaint this defendant, except as hereinafter par- 

ticularly set forth, has no knowledge or information sufficient 
1534 to form a belief, and therefore controverts each and every 
said allegation in said complaint contained. 

And this defendant avers that he was prior to the year 1870 and 
thenceforward remained and still is a resident and inhabitant of 
the city, county, and State of New York. 

Fourth. For a further and separate defence to the cause of action 
in the complaint alleged— 

This defendant denies any knowledge or information sufficient to 
form a belief as to whether the plaintiff herein is the assignee in 
bankruptcy of Augustine R. McDonald, or whether the said Me- 
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Donald was on December 10, 1868, declared a bankrupt by the 
United States district court for the southern district of Ohio, or 
whether the plaintiff herein on February 12, 1867, or at any time 
received in due form an assignment of all said bankrupt’s real and 
personal estate, or whether said assignment included any claim 
against the United States for cotton destroyed as in said complaint 
mentioned, or whether the said claim was improperly described in 
his schedule or designated worthless, or whether at public sale of 
uncollected assets, &c., the said claim was bought by William White 
for $20 or for any sum, or whether the purchase was made for said 
McDonald with money furnished by him asin said complaint men- 
tioned, or whether he failed to disclose that he was a British subject 

or prosecuted a claim before the Mixed Commission on Brit- 
1535 ish and American Claims, or whether the sum in the com- 

plaint alleged was awarded by said commission upon said 
claim, or whether the award was afterwards assigned by McDonald 
to White, or whether any action claiming the award as assignee in 
bankruptcy of the estate and effects of MeDonald was commenced 
by the plaintiff against McDonald and White, as in said complaint 
alleged. 

This defendant alleges, upon information and belief, that a certain 
action was commenced in the supreme court of the District of Co- 
lumbia, wherein the plaintiff herein was plaintiff and MeDonald 
and White were defendants, and that George W. Riggs was appointed 
receiver in the said action, and that therein it was duly decreed by 
said court on or about the 28th day of June, 1875, the said court 
then having full jurisdiction of all the parties to and over the sub- 
ject-matter involved in the said action, and the like Jurisdiction as 
well to make and direct the said decree as over the receiver in the 
complaint herein mentioned, George W. Riggs, that the bill of com- 
plaint of the plaintiff in said action be dismissed with costs, and 
that the said receiver pay and deliver the funds by him held as said 
receiver to the defendants in said action, said MeDonald and White. 

That said receiver thereupon, in obedience to the terms and re- 
quirements of said decree, delivered unto said McDonald for and on 
behalf of the latter and of said White, of whom the said MeDonald 
was then the attorney-in-fact in the premises, all the bonds then in 
the hands of said receiver—that is to say, bonds of the District of Co- 

lumbia—wherein all of the funds that had come into the hands 

1536 of the said receiver had been by him invested; and this defend- 

. ant alleges that said decree as to the matters therein ordered, 

adjudged, and decreed between said receiver and said plaintiff did, 

at all times, retnain and still remains unreversed and in full force 
and effect. 

This defendant further alleges, upon information and belief, that 
thereafter in said action the said receiver did, on or about the 17th 
day of June, 1878, file his account as said receiver, wherein and 
whereby it appeared, and the fact and truth was and is, that in obe- 
dience to the said decree, passed on the 28th day of June, 1875, the 
said receiver had, on the same day, delivered unto the said MecDon- 
ald on the behalf aforesaid all of the said bonds, 
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That the said account of said receiver was duly filed in said ac- 
tion, and with notice to the plaintiff therein and herein, and that 
no exceptions have been taken or filed by the said plaintiff to said 
account of said receiver by said plaintiff therein and herein. 

And this defendant, upon information, avers that of the said 
bonds, all of which had been issued under and in due conformity 
with the 7th section of the act of Congress approved June 20, 1874, 
and of the act amendatory thereof, $300 were in coupon bonds, pay- 
able to bearer, and $152,000 in registered bonds, payable to said 
George W. Riggs, receiver, and by him, as such, endorsed in blank 

before their delivery to the said McDonald as aforesaid ; and 
1537 this defendant admits and alleges, upon information and be- 

lief, that the said McDonald, upon so obtaining the said bonds 
from the said receiver, sold the said bonds, so as aforesaid endorsed 
in blank, unto the said firm of Riggs and Co., and at the rate prevail- 
ing in the market at the time of sale. 

Fifth. And, for a further and separate defence to the cause of 
action set forth in said complaint— 

This defendant alleges and specifically sets up and claims, as mat- 
ter and ground of full defence herein, that the said firm of Riggs 
and Co., by purchasing from the said McDonald the said bonds so to 
him delivered, endorsed in blank by the said receiver, under the 
said decree and direction of the said supreme court of the District 
of Columbia, not only because the lawful holders of negotiable in- 
struments issued under the laws of the United States, but derived 
and acquired their title thereto under authority exercised under the 
United States. 

Sixth. And, fora further and separate defence to the cause of 
action in said complaint alleged— 

This defendant has no knowledge or information sufficient to form 
a belief as to whether said McDonald obtained possession of said 
bonds with intent to defraud the plaintiff and deprive him of any 
claim or right therein, or whether said McDonald with like intent 
sold said bonds. This defendant alleges that the firm of Riggs and 

Company purchased the said bonds bona fide for value before 
1538 maturity, in the usual course of business, as negotiuble paper 

passing by delivery under the decree of a court of competent 
jurisdiction, and with no knowledge or suspicion of any frand com- 
mitted or contemplated by said McDonald, or of any claim or right 
of the plaintiff in or to said bonds, or of any circumstance tending 
to restrain the free circulation of the said bonds from hand to hand, 
and, upon information and belief, alleges that the plaintiff had no 
claim or right in or to said bonds. 

This defendant, further alleges, upon information and belief, that 
the plaintiff had full knowledge and means of knowing of the pur- 
chase of said bonds by the firm of Riggs and Co. on or about the 
28th day of June, 1875, the day on which the said bonds were so 
purchased. 

Seventh. Fora further and separate defence to the cause of action 
in said complaint alleged— 

This defendant alleges, upon information and belief, that the said 
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George W. Riggs was appointed receiver in the said action in the 
supreme court of the District of Columbia in the complaint herein 
mentioned and in another action in said court in which Charles E. 
Hovey and Williaiwn P. Dole were plaintiffs and McDonald and White 
were defendants. 

That the fund sought to be recovered from said McDonald and 

White in both said actions was the same fund, and that said 
1539 fund came into the hands of said George W. Riggs as such 

receiver under and in pursuance of an order made and entered 
in both said actions. 

That the account of said receiver was duly filed in both said 
actions on or about the 17th day of June, 1878, and of said filing 
the plaintiff herein had due notice. 

That the plaintiffs, Hovey and Dole, thereafter, on the Ist day of 
July, 1878, filed in the said action in which they were plaintiffs 
their certain ‘petition, containing exceptions and oppositions to the 
said account, whereby the said receiver was sought to be rendered 
liable to the plaintiffs in that action by reason of his delivery of 
said bonds unto the said McDonald as aforesaid, notwithstanding 
the said decree passed on the 28th day of June, 1875. 

That on the day and year last above written. the said account, 
together with the said exceptions and oppositions, was duly referred 
to the auditor of the said court by an order of said court, and said 
auditor thereafter filed his report on the 4th day of October, 1878, 
whereby he reported discharging said receiver from all lability to 
the said plaintiffs on account of the delivery of the said bonds unto 
the said MeDonald as aforesaid, and said report, together with cer- 
tain opposition and exceptions which had been thereto, on the 24th 
day of October, 1878, filed by the said plaintiffs, thereafter, on the 
22nd day of January, 1879, came on for hearing before said court, 

and it was on said last date by said court duly ordered, ad- 
1540) judged, and decreed that the said exceptions and oppositions 

of the plaintiffs therein be overruled and said report be con- 
firnted, and from such last-mentioned decree on the day of the date 
thereof the said plaintiffs appealed to the Supreme Court of the 
United States, wherein, at the October term thereof for the year 
18835, the said decree was in all things aftlirmed, and did, in fact t, 
from the date thereof at all times remain and yet remains in full 
force and effect; and this defendant, upon information and belief, 
alleges that the delivery of said bonds to the said McDonald and the 
sale thereof and the purchase thereof by the firm of Riggs and Com- 
pany in the complaint herein mentioned were the same delivery, 
sale and purchase hereinbefore set forth and none other. 

And this defendant further alleges that, long prior to the com- 
mencement of this action and without any notice of said pretended 
claim of the plaintiff, said firm of Riggs and Company sold all of 
said bonds in the regular course of business and delivered the same 
to the purchasers, and that neither said firm nor any member 
thereof nor this defendant nor have or has at or since the com- 
mencement of this action have had possession of any of said bonds 
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nor have nor has or at or since the commencement of this action 
have had any interest therein. 

For a further and separate defense to the cause of action in said 

complaint alleged— 
1541 This defendant alleges that the cause of action in said com- 
plaint alleged did not accrue within six vears prior to the 
commencement of this action. 

And for a further and separate defense to the cause of action in 
said complaint alleged— 

This defendant alleges that thiS action was not brought within 
two years from the time the plaintiff’s said cause of action (if any 
he ever had) accrued to him as such assignee in bankruptcy as 
aforesaid; and this defendant denies, on information and _ belief, 
that the plaintiff had no knowledge or means of knowledge of the 
sale of said bunds to said Riggs and Company until about the month 
of April, 1SS4, and, on the contrary thereof, alleges, on information 
and belief, that the plaintiff knew of said sale and had ample means 
of knowledge thereof more than two years prior to the commence- 
ment of this action, and that if it shall be made to appear that he 
did not know of the same that his failure to discover the same was 
wholly owing to his own gross negligence, laches, and want of dili- 
gence. 

Wherefore this defendant prays that the complaint herein may 
be dismissed with costs. | 


Att'y for Def’t John Elliott. 


. 


1542 STaTE OF New YorK, ; 
City and County of New York, ; 


John Elliott, being duly sworn, doth depose and say that he is 
one of the defendants in this action ; that he has read the aforegoing 
amended answer and knows the contents thereof, and that the same 
is true of his own knowledge except as to the matters therein stated 
to be alleged upon information and belief, and as to those matters 
he believes it to be true. 


, 1884. 


Sworn to before me this — day of 


(Endorsed :) Circuit court of the United States for the southern 
district of New York. Thomas J. Phelps, assignee, against John 
Elliott and others, surviving partners of Riggs and Co. Amended 
answer. R. D. Harris, attorney for defendant. 

(Further endorsed :) Circuit court of the United States, southern 
district of New York. Thomas J. Phelps, assignee, against John 
Elliott, impleaded. Notice of motion and affidavit. R. D. Harris, 
solicitor for defendant Elliott. Service of the within affidavit and 
notice of motion as hereby admitted. N. Y., November 29, 1884. 
Deuel & Wilson, plaintiff’s attorneys. Motion denied. January 29, 
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1885. W.J. Wallace. Filed in open court January 9, 1885. 
1543 U.S. circuit court. January 30, 1885. Timothy Griffith, 
clerk. 

(Endorsed :) Circuit court of the U.S., southern district of New 
York. Thomas J. Phelps, assignee, ag’st John Elliott and others. 
Affidavit & notice. R. D. Harris, sol’r for def’d’t Elliott, 20 Ex- 
change Place, N. Y. city. U.S. cireuit court. Filed Feb. 24, 1888. 
Timothy Griffith, clerk. 


1544 Circuit Court of the United States, So. Dist. of New York. 


Puevps, Assignee, 
aa Equity. 
Eviiorr. 


Pursuant to an order of court made and entered herein February 
24,1888, now, on motion of Deuel & Willson, solicitors for plaintiff, 
it is— 

Ordered that the plaintiff set down for hearing, nune pro tune, the 
bill and supplemental answer on condition that the defendant 
Elliott have leave at the final hearing of the cause on all the plead- 
ings, proceedings, and the proofs to renew his application to amend 
his amended answer in the particulars named in said order without 
prejudice from the denial by the court of a prior motion on his part 
to amend the same, and that the hearing on said bill and supple- 
mental answer be brought on with the cause at final hearing on 
pleadings and proofs. 

Dated New York, March 20, 1888. 


1545 U.S. Cireuit Court. 


Toomas J. PHEeLps, Assignee, 
vs. 
Joun Excuiorr and Others, Defendants. 


It is hereby consulted that the deposition of Charles C. Glover in 
this action taken pursuant to notice by defendant be removed from 
the files for the purpose of printing by defendant Elliott. 

R. D. HARRIS, 
Sol. for Defendant Elliott. 
DUEL & WILSON, 
Sol’s for Plaintiff. 
Ordered accordingly. 
N. Y., Apr. 2nd, 1888. 
WM. J. WALLACE, Judge. 


(Endorsed :) U.S. circuit court, southern district N. Y. Thomas 
J. Phelps, assignee, vs. John Elliott & others. Consent and order to 
remove deposition from files. U. S. circuit court. Filed Apr. 2, 
1888. Timothy Griffith, clerk. 


1546 Ata stated term of the circuit court of the United States 
of America for the southern district of New York, in the 
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second circuit, held at the United States court-rooms, in the city of 
New York, on Tuesday, the 29th day of May,in the year of our Lord 
one thousand eight hundred and eighty-eight. 

Present: The Honorable William J. Wallace, circuit judge. 


Tuomas J. PHELPs, et 


v8. 
Joun Exuiorr & al. 


The court ordered an amended replication to be considered as 
filed. : , 

The final hearing in this cause coming on for argument upon the 
pleadings and proofs, Mr. H. B. Titus is heard in behalf of the com- 
plainant. 

(Adjourned to 3lst inst., at 11 a. m.) 


1547 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New 
York, on Thursday, the 3lst day of May, in the year of our Lord 
one thousand eight hundred and eighty-eight. 
Present: The Honorable William J. Wallace, circuit judge. 


Tuomas J. Puecps, Assignee, 
v8. 
Joun Expiorr «& al. 


The above cause being still on argument, John Selden, Esq., is 
heard in bebalf of the defendant. 

William G. Choate, Esq., is heard in behalf of the defendant. 

H. B. Titus, Esq., is heard in behalf of the complainant. 

Curia advisari vult. 


1548 United States Circuit Court, Southern District of New 
York. 


PHELPs, Assignee, 
Exvxuiort ef al. 
WALLACE, J.: 


This cause has been argued for the complainant upon the theory 
that the bill of complaint sufficiently avers that he, as the assignee 
in bankruptcy of one McDonald, became entitled to a claim against 
the United States for cotton destroyed during the war of the rebell- 
ion; that by fraudulent concealment and misrepresentation of Mc- 
Donald the claim was included among the supposed worthless assets 
of the bankrupt’s estate and sold as such at a public sale made by 
order of the bankrupt court, and was bought by one White for the 
sum of $20.00 for McDonald himself and with money furnished by 
McDonald; that McDonald obtained an award against the United 
States for the sum of $197,191 in gold, which award he assigned tu 
White; that in September, 1874, the complainant brought an action 
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in the supreme court of the District of Columbia against White and 
McDonald to restrain them from receiving the sum to be paid 
1549 upon the award and to obtain a decree that the fund arising 
therefrom be adjudged to belong to him; that by certain in- 
terlocutory orders or decrees made in the progress of that cause one 
Riggs was appointed a receiver and came into the possession of 
$107,012, part of said fund, and was directed to invest the same in 
bonds of the District of Columbia and to hold the fund thus invested 
subject to the rights of the complainant during the pendency of the 
suit; that Riggs, as receiver, did invest the sum in such bonds; that 
the supreme court of the District of Columbia decided the cause ad- 
versely to the complainant, but on appeal from the decree to the 
Supreme Court of the United States the latter court reversed the 
decree and adjudged that the title to the said claim and award was 
vested in the complainant; that during the pendency of the suit 
McDonald, in fraud of the rights of the complainant, obtained pos- 
session of the bonds from the receiver and sold and delivered them 
to the defendant, and that the defendant at the time of purchasing 
the bonds had full knowledge of the complainant’s rights, of the 
pendency of the suit, and that the sale to them by McDonald was 
made with intent to defeat the complainant's rights. The prayer of 
the bill is in substanee that it be adjudged that the defendants ac- 
quired no title to the bonds and be required to deliver them over to 
complainant or account for their value. 
1550 The defendant is one of the surviving members of the bank- 
ing firm of Riggs & Company. Riggs, who was a member, 
died in 1881. Originally Kieckhoefer, another of the surviving 
members of that firm, was a party defendant, but he demurred to 
the bill, the demurrer was sustained, and as to him the bill has been. 
dismissed. The suit was commenced as to the present defendant 
August 20, 1554. 

The proofs show that McDonald was adjudged a bankrupt by the 
district court of the United States for the southern district of Ohio 
December 10, 1868; that the complainant was appointed assignee 
and received, February 12, 1869, an assignment in due form of all 
the bankrupt’s estate; that McDonald, who was a British subject, 
had atthe timea claim against the United States for cotton de- 
stroyed by the army, which he was aware was one of strong equity 
and in respect to which he entertained a hope of obtaining relief and 
compensation ; that he described it so vaguely in his schedule of 
assets in the bankruptcy proceeding as to conceal its rea! character 
from the complainant; that in September, 1869, the complainant 
petitioned for and obtained an order from the court in bankruptcy 
to sell all the uncollected accounts belonging to the estate of the 
bankrupt at public sale, and on or about September 27 sold them at 
such sale to one White for the sum of $20.00; that this purchase 

was made for McDonald; that McDonald was enabled to and 
1551 did prosecute his claim against the United States before the 
joint British and American commission, organized under the 
treaty of May 8, 1871, between the United States and Great Britain, 
as though he bad never been divested of it; that the claim was ad- 
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judged to be valid and the commission awarded him the sum of 
$197,190, to be paid in gold by the Government of the United States ; 
that upon learning of the award the complainant brought a suit in 
the supreme court of the District of Columbia against McDonald 
and White to recover the amount and to restrain them from collect- 
ing it; that one Riggs, a member of the banking firm of Riggs & 
Company, was appointed a receiver in that suit, and as such re- 
. ceiver was directed to invest $107,012, part of the award which 
came to his hands, in District of Columbia bonds, and to hold the 
same thus invested subject to the rights of the parties in the suit; 
that the receiver did invest in the bonds as directed ; that McDon- 
ald and White demurred to the bill filed by the complainant, and 
the court sustained the demurrer and dismissed the complainant’s 
bill, and by its decree directed that the bonds, “ the funds helonging to 
the cause,” be delivered by the receiver to McDonald and White; that 
thecomplainant caused an appeal to be entered in the cause, but did not 
givesecurity orobtain any ordersuspending its operation ; that McDon- 
ald called upon the receiver and demanded the bonds; that the 
1552 receiver was aware that the appeal had been entered, and being 
in doubt as to his duty went to the judge who decided the 
cause for instructions, and was instructed that his functions were at 
an end and that it was his duty to deliver the bonds to McDonald ; 
that the receiver delivered the bonds and thereupon McDonald ap- 
plied to Riggs & Company to purchase them; that Riggs & Com- 
pany were informed of what had taken place in reference to the de- 
cree, the appeal, the instructions by the judge to the receiver, and 
after consulting with the receiver concluded that McDonald could 
rightfully sell the Londs, and thereupon, June 28, 1875, bought 
them, paying the full market price at which they were then selling ; 
that the complainant, by his attorney, had full knowledge of the 
transaction at the time it took place; that subsequently the appeal 
taken in the cause was heard by the Supreme Court of the United 
States, and that court, in May, 1879, ordered by its mandate that the 
decree of the court below be reversed and the cause be remanded 
for further proceedings in the court below “in conformity with the 
opinion ;” that afterwards the complainant filed a supplemental 
bill in the cause in the supreme court of the District of Columbia, 
setting forth the sale of the bonds by the receiver and the payment 
of the proceeds thereof to McDonald and White, and praying for a 
money decree against McDonald and White for the sum received 
by them; that subsequently McDonald was adjudged in con- 
1553 tempt for not restoring the fund to the court and a decree 
pro confesso upon the original and supplemental bill was 
ordered, and July 3, 1880, a final decree was entered in the cause 
adjudging that McDonald and White pay the complainant the sum 
of $58,735. 

The proofs sufficiently show that the purchase by McDonald in 
the name of White at the assignee’s sale of the claim against the 
United States and his subsequent prosecution of the claim to an 
award were acts in consum-ation of an original fraudulent design 
to conceal the real character of the claim from the complainant and 


Sh iE OR cna 


892 THOMAS J. PHELPS, ASSIGNEE, VS. 


appropriate the fruits to himself in fraud of the creditors repre- 
sented by the complainant. The documentary evidence exhibits 
substantially every fact averred in the bill which was considered 
by the Supreme Court of the United States upon the demurrer; and 
as that court held the facts alleged sufficient to establish prima facic 
the fraudulent character of McDonald’s acts, that character must 
be attributed to them now upon the documentary evidence. The 
bill, however, contained allegations which are not in the present¢ 
bill and which were doubtless considered by the court as suf- 
ficiently averring a concealment by McDonald of the true value 
and character of his claim against the United States from his 

assignee in bankruptcy, which was constructively if not 
1554 actually fraudulent. It detailed the particulars of the 

transaction out of which the claim arose and set out liter- 
ally the description of the claim as it was inserted by McDon- 
ald in his schedule in the bankruptcy proceedings, and thus by 
contrasting the real character with the described character of the 
claim enabled the court to see that McDonald had not only omitted 
to give such a description of it as it was his duty to give to his 
trustee, but had given one which was misleading. In the present 
bill there is no averment of any fraudulent suppression of the char- 
acter or value of the claim by McDonald which led or was intended 
to lead the complainant as assignee in bankruptcy to believe that 
the claim was worthless or of little value, or of any fact from which 
a fraudulent intention to conceal the real character or value of the 
claim from the assignee on the part of McDonald can be implied. 
The averment is that the “claim was imperfectly described by said 
bankrupt in his schedule of assets and designated as worthless,” 
without more. There is no averment of a fraudulent purchase of 
the claim by him, or that the title to the claim did not pass by the 
sale made by the assignee; nor is there any averment which by any 
implication is inconsistent with — theory that McDonald purchased 
the claim, through the instrumentality of White, at the sale of the 
assets believing it to be one of little or no value, or which suggests 

any bad faith in the transaction upon his part. There is no 
1555 averment that the complainant was misled or deceived by 

the acts of McDonald. There is nothing in the bill which 
amounts to a direct assertion that the complainant ever had any 
equitable title to the award, except the allegations respecting the ad- 
judication of the Supreme Court of the United States. The aver- 
ment in the bill that the Supreme Court of the United States “ ad- 
judged that the title to the said claim and award became vested in 
the plaintiffas assignee in bankruptcy ” is not established. What 
was adjudged by that court on appeal from the decree of the court 
below is found in the mandate of that court. The mandate remand- 
ing the cause for further proceedings in the court below in con- 
formity with the opinion is in the usual form of the adjudication 
of that court upon the reversal of a judgment. The opinion con- 
tains no directions to the court below to enter an absolute or 
final decree for the complainant. 4 instructs the court below that 
the facts alleged in the bill and admitted by the demurrer were 
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sufficient to entitle the complainant to the relief sought by his bill. 

Not only is there nothing in it, directly or by implication, to pre- 

clude the court below from allowing the defendants to answer the 

bill in conformity with the practice prescribed by the 34th equity 

l rule, but it distinetly states that the facts of the case as presented by 

the demurrer “ may come again before the lower court, and perhaps 

before this court, upon the answers of the appellees and the 

1556 testimony adduced by the parties,” “ and that it is the purpose 

.of the court to leave both courts free to decide the case upon 

i the merits,” “unfettered by anything contained in this opinion.” 

' The court merely adjudged that the demurrer of the defendants was 

bad in law. Its judgment was in no sense an adjudication upon 

the merits that the complainant ever was the equitable owner of the 
award. 

If when Riggs & Company purchased the bonds in suit the com- 
plainant was the equitable owner of the award, and as such had an 
equitable title to the bonds which were in the hands of the receiver 
and represented the fund in litigation between the complainant and 
McDonald and White, it is plain that their purchase could not divest 
his title. There is no evidence that either member of the firm had 
any notice of the supposed equities of the complainant beyond the 
fact that he had brought the suit which had been decided against 
him, and, except as they are affected by the consequences of this in- 
formation, they acted in entire good faith in purchasing the bonds; 
~ but they had sufficient notice to put them upon inquiry as to his 
rights, and, consequently, knowledge is to be imputed to them of all 
the facts to which such inquiry might have led. They doubtless 
believed that the decree of the supreme court of the District of Co- 
lumbia established the invalidity of the complainant’s claim to 

the fund, but they were not justified in reposing upon that 
1557 belief, especially when they knew that an appeal had been 
| taken from the decree. No decree that is not final between 
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! the parties is a protection to one purchasing, with notice of the pend- 
| ency of the suit, unless, perhaps,in cases where a sufficient interval 


haselapsed since its rendition to justify the belief that the success- 
ful party has abandoned his claim or does not mean to press it fur- 
ther. The general principle that a purchaser under a decree is un- 
affected by error in the decree and has a right to presume that the 
court has properly investigated and adjudged the rights of the parties 
> is well settled ; and although the judgment or decree may be reversed, : 
vet all the rights acquired at a judicial sale while it was in fall force 
and which it authorized will be protected. Voorhees v. Bank of U. 
i S., 10 Pet., 449; Grignon’s Lessee v. Astor, 2 How., 312; Gray vr. 
? Brignardello, 1 Wall., 634; MeGoon v. Seales, 9 Wall., 23; Davis v. 
Gage, 104 U.S., 386. But this principle only applies to sales made 
under and by the decree. Ludlow v. Kid, 3 Ohio, 550. Except as 
tu such purchasers the rule is that all persons who rely on appeal- 
able decisions must take the risk of the ultimate decision. 
Thomas v. Town of Lansing, 14 Fed. Rep., 627; Dobell v. Fox- 
| worthy, 9 B. Monroe, 228; Watson v. Wilson, 2 Dana, 212; Norton 
Se v. Birge, 35 Conn., 261; Tillman v. Hamilton, 16 Ill, 225. Nor 
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could Riggs & Company acquire any title by their purchase as 
1558 against the equities of the complainant by reason of the cir- 

cumstance that their purchase was of securities having the 
character of commercial paper. Their liability does not rest merely 
upon the doctrine of lis pendens. That doctrine is one branch of the 
law of constructive notice, and is founded upon the theory that it is 
necessary to the administration of justice that the purchaser of a 
title during the prosecution of a suit to enforce an adverse title be 
charged with notice, although he has no actual notice of its pend- 
ency. Murray v. Ballou, 1 John. Ch.,566; Murray v. Finster, 2 do., 
155; Heatley v. Fiuster, 2 do., 158; Delama v. Sabine, 1 DeG. & J., 
566. If Riggs & Company had been merely purchasers pendente 
lite they could invoke the authorities which hold that the doctrine 
of lis pendens cannot be extended to a purchase of commercial paper 
not due. County of Warren v. Marcey, 97 U.S., 96. But as they 
had actual notice of facts which impeached the validity of their 
purchase, their rights as purchasers of commercial paper before ma- 
turity would be subordinate to the complainant’s equities. Scotland 
Co. v. Hill, 122 U.S., 185; Jefreys v. Cochrane, 48 N. Y.,671. More 
imperative notice could not be established than is shown by their 
knowledge of the pending suit to recover the fund represented by 
the bonds. Nor can Riggs & Company justify their purchase of the 
bonds upon the theory that the receiver who delivered them to Me- 

Donald pursuant to the decree directing him to do so was 
1559 justified in that act. It was the duty of the receiver to obey 

the decree of the court and deliver over the bonds to MeDon- 

ald and White, notwithstanding he was aware that an appeal 
had been taken from the decree. ‘This was determined in Hovey v. 
MeDounald, 119 U.S., 150, where it was held that under the rules 
and practice of the supreme court of the District of Columbia the 
force of the decree was not affected by the appeal, no supercedeas or 
order suspending its effeet having been obtained, and that it was 
the duty of the receiver to deliver over the fund. This decision, 
however, does not countenance the position that Riggs & Company, 
or the receiver himself, could rightfully acquire a title to the bonds 
as ugainst the complainant by a purchase from the person to whom 
thev had been delivered. 

Although the facts proved establish the complainant’s equitable 
title to the bonds at the time when they were purchased by Riggs 
& Company, it is doubtful whether under his bill of complaint he 
ean avail himself of these facts. The bill proceeds upon the theory 
that his title inures by the adjudication of the Supreme Court of 
the United States that the title to the award was vested inhim. As 
has been stated, that court did not make any such adjudication, and it 
follows, now that the averment of the bill is shown to be untrue, 
that the case must be treated as though that averment was not in 

the bill. 
1560 There is no other averment of title and no facts are set 
forth from which an equitable title can be deduced. The 
rule is fundamental in equity pleading that every fact essential to the 
complainant’s title to maintain the bill and obtain the relief must be 


—d 


eM 7, e-¢ : eo ” ye He s g _ di, 
- & . : ow. . 4 
a . » - ea 
‘ oe oe 
# 


GEORGE ELLIOTT FT AL.., &¢. 895 


stated in the bill, otherwise the defect will be fatal. In the ey 
of the court in Harrison v. Nixon (9 Pet., 483, 503), “ Every bill 
must contain in itself sufficient matter of fact per se to maintain the 
case of the plaintiff. The proofs must be according to the allega- 
tions of the parties, and if the proofs go to matters not within the 
allegations the court cannot judicially act upon them as a ground 
for decision, for the pleadings do not put them in contestation.” 
The allegatta and the probata must reciprocally meet and conform 
to each other. A party can no more succeed upon a case proved but 
not alleged than upon a case alleged but not proved. Foster v. God- 
dard, 1 Black, 518; Boone v. Childs, 10 Pet., 177. A decree must be 
sustained by the allegations of the parties as well as the proofs in 
the cause, and cannot be founded on a fact not put in issue in the 
pleadings. Carneal v. Banks, 10 Wheat., 181. | 
If this difficulty in the way of the complainant’s case can be met 
there are others which are insuperable. The defendant relies upon 
the statute of limitations and has set up this defense in his answer. 
By the statutes of this State actions like the present are barred if 
not brought within a period of six years after the cause of 
1561 action matures, but the cause of action is not to be deemed to 
have accrued until the discovery by the aggrieved party of 
the facts constituting the fraud. The complainant’s cause of action 
accrued in June, 1875. He was cognizant at that time of all the 
facts respecting the purchase of the bonds by Riggs & Company. 
‘The knowledge acquired at the time by his attorney is to be im- 
puted to him. He did not bring this suit until Jane, 1884. 
Although local statutes limiting the time for the commencement 
of suits cannot ex proprio vigore control the decisions of the Federal 
courts when exercising equitable jurisdiction, they furnish a guide 
and rule by which these courts may determine whether a party 
has exercised proper diligence in prosecuting his cause of action. 
Courts of equity apply such statutes by analogy and adopt the 
time prescribed by them as a fit and just period for a bar in 
equity of analogous claims. In Burt v. Smith, 16 Wall., 393, 
401, where the State statute barred actions for fraud after six 
years, the court said: “ We think a court of equity will not be 
moved to set aside a frandulent transaction at the suit of one 
who has been quiescent during the period longer than that 
fixed by the statute of limitations after he has knowledge of 
the fraud or, after he is put upon inquiry with the 
1562 means of knowledge accessible to him.” It is true the com- 
plainant was not in a position toassert his cause of action 
successfully against the defendant until May, 1879, when the decree 
of the supreme court of the District of Columbia was reversed ; but 
his misfortune ought not to deprive the defendant of the right to 
insist that the validity of his purchase, if assailed, be assailed within 
the time ordinarily prescribed for bringing such transactions in 
question by statutes of limitation and prescribed by the statute of 
the State in which he is sued. Especially is this so in view of the 
fact that in 1881 the firm of Riggs & Company was dissolved by the 
death of Riggs, and before the suit was brought the assets were fully 
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collected and distributed among the copartners and their represent- 
atives. 

By the bankrupt act (sec. 5057, U.S. Rev. Stat.) it was the duty of 
the complainant to bring his action within two years after his cause 
of action accrued. It was held in Bailey v. Glover (21 Wall., 342) 
that the bar created by this statute does not begin to run in cases of 
fraud until the d'scovery of the fraud. To quote the language of 
the court in that case, ‘‘ Congress has said to the assignee, You shall 
commence no suit two years ‘after the cause of action has acerued to 
you, nor shall you be harrassed by, suit when such cause of action 

has accrued more than two vears against you. Within that 
1563 time the estate ought to be nearly settled up and your fune- 

tions discharged, and we close the door to all litigations not 
commenced before it has elapsed.” The complainant has delayed 
more than five years after he was in a position successfully to assert 
bis claim against the defendant before attempting to do so, and in 
the meantime one of the members of the firm of Riggs & Company 
has died. ‘This statute is by its terms obligatory upon courts of 
equity. Its language is: “No suit at law or in equity shall be 
maintainable in any court * * * unless brought within two 
years,” etc. It is not altogether clear that a court of equity, when 
the proofs show that the action has not been brought within the 
time prescribed by a statute which is addressed to the court, ought 
not to dismiss the bill, although the defense has not been taken in 
the pleadings. In Bailey v. Glover the defense was raided by de- 
murrer,and the court treated the question as properly raised in that 
way. ‘The defendant has not set up in terms the two-year limita- 
tion by plea or answer, but his auswer alleges that the complainant 
had full knowledge of the purchase of the bonds by Riggs & Com- 
pany at the time they were purchased, and that the cause of action 
did not accrue within six years prior to the commencement of the 
suit. Upon the authority of Bogardus ». Trinity Chureh (4 Paige, 
178) and Van Hook v. Whitlock (7 Paige, 373) the answer is sufficient 

to enable the defendant to avail himself of the statute. In 
1564 the latter case Chancellor Walworth said: “ The allegation in 

the answer that the complainant’s right of action, if any, bad 
not accrued within six years necessarily covered the shorter period 
of three years limited by this clause of the 6th section of the statute. 
So here the allegation that the cause of action did not accrue within 

x years necessarily includes the statement that it did not accrue 
within two years. As the pleadings put in contestation every fact 
necessary to enable the court to decide whether the action was 
brought within the proper time, there seetns to be no reason why 
the defense should not be considered. ‘That the statute applies to a 
vase like the present was decided by this court when this cause was 
here on the demurrer of Kieckhoefer, 29 Fed. Rep., 53, and is plain 
upon the authorities. 

The bill is dismissed. 

1565 [Endorsed :] United States circuit court, southern dist. of 
N.Y. Phelps, assignee, vs. Elliott e al. Opinion. Wallace, J. 
U.S. circuit court. Filed July 10, 1888. John A. Shields, clerk. 
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1566 U.S. Circuit Court, Southern District of New York. 
PHELPS 
ELLiorr. 
The within petition is hereby granted, the rehearing to be had 
— or at chambers, at Syracuse, on or before -- , and 


all further proceedings upon the decision heretofore rendered by me 
are hereby stayed until final decision herein. 


1567 U.S. Circuit Court, Southern District of New York. 


PHELPS 
v. Equity. 
EL.Liorr. 


Petition for Rehearing. 


To the Honorable William J. Wallace, circuit judge: 


The complainant, by his counsel, respectfully prays for a rehear- 
ing of this cause upon the ground, as appears by the opinion of your 
honor filed herein, that certain statutes and authorities of control- 
ling importance have been overlooked as follows: 

In the statement that “although the facts proved established the 
complainant’s equitable title to the bonds at the time when they 
were purchased by Riggs and Company it is doubtful whether, 
under his bill of complaint, he can avail himself of these facts,” as 
the case is to be treated as though the averment of title by adjudi- 
cation of the supreme court were not in the bill, the special provis- 
ions of the bankrupt act, Rev. Stats., secs. 5044, 5046, 5949, 5055, 
4992, have apparently been overlooked, as well as the authorities, as 
Dambmann v. White, 12 B. R., 438; Shawhan v. Wheritt, 7 How., 

643; Bentley v. Phelps, 1 Woods. & M., 407, showing that 
1568 title is otherwise sufficiently averred, and that all the proofs 
are available. 

At the hearing, understanding your honor to expressly dissent 
from the position and argument of defendant’s counsel that the 
cause of action accrued when Riggs and Company bought the bonds, 
and it being therefore immaterial whether the limitation under the 
code was ten years or six years, that question was not argued for 
complainant nor the authorities cited, as it was not supposed to be 
an open one; but, as your honor.now holds that “ the complainant’s 
cause of action accrued June, 1875,” and that “ by the statutes of 
this State actions like the present are barred if not brought within 
a period of six years after the cause — action matures,” it becomes 
important to consider the authorities upon the latter point which, 
for the reason above states, were not presented at the hearing and 
have been by your honor apparently overlooked. 

The limitations for actions for specific relief in equity is ten years, 
except as provided in sec. 91, sub. 6 (now sec. 382, sub. 5) of the 


Code. 
Salisbury v. Morse, 7 Lans., 359; aff’m’d 55 N. Y., 675. 
113—1588 
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That the decision is based on this subdivision appears from the 
accompanying statement that “the cause of action is not to be 
deemed to have accrued until the discovery by the aggrieved party 
of the facts constituting the fraud ;” butan important distinction in 
this connection, apparently overlooked, is that the reported cases 

under this subdivision as well as under the rule, statutory 
1569 or otherwise, appear to be invariably cases of actual fraud— 

that is, as defined, “ conduct involving great moral turpi- 
tude” or “actuated by a corrupt motive and dishonest purpose ”— 
which your honor finds is not to be attributed to Riggs & Co. in 
this transaction, while the purchase of property with notice of 
claim, which may Or may not be finally established as a right, comes 
under the bead of constructive fraud. Story’s Equity, sec. 333, cited 
in reply to defendant’s “ note,” p. 10. 

Furthermore, to bring the case within this provision, fraud—i. e., 
actual fraund—must be the gravamen of the action, the ground on 
which it rests. It must be “ wholly on the ground of fraud.” Carr 
v. Thompson, 87 N. Y. 160; Mennn v. Fairchild, 14 Barb., 557. 

Eliminating this provision of the code from the case under the 
foregoing and various other authorities that night be cited, it would 
appear that the further statement of your honor that “the com- 
plainant was not in a position to assert his cause of action success- 
fully against the defendant until May, 1879, when the decree of the 
supreme court of the District of Columbia was reversed,” shows the 
time when the cause of activn accrued, and that Tappan v. Whitte- 
more, 15 Blatchf., 442, is therefore a controlling authority. Your 
honor there held that “the statute begins to run only from the time 
the assignee hasa cause of action upon which he can sue,” a decision 
in accordance with those cited in principal brief, pp. 16, 17, particu- 

larly Borer v. Chapman, and which might .be supplemented 

1570 by a long list, both State and Federal, to the same effect. 
Your honor further says: “ Upon the authority of Bogar- 
dus v. Trinity Church (4 Paige, 178) and Van Hook v. Whitlock (7 
Paige, 375) the answer is sufficient to enable the defendant to avail 
himself of thestatute.” In the former case, however, it is to be noted 
that the defense was not the statute of limitations, but the then ex- 
isting law of entry and adverse possession of real estate under color 
aud claim of title; and, there being but one statute upon the subject, 
of course the complainant was put upon notice of the particular 
statute relied on, and the great length of time alleged and proved of 
course included the lesser prescribed statutory time. In the latter 
case your honor has apparently overlooked the fact, or the impor- 
tance of the fact, stated by the chancellor, that “the subsequent 
claim in the answer of the benefit of every limitation act of the State 
was sufficient notice to the complainants that the defendants would 
upon the hearing claim the benefit of this public law as a defense to 
the suit,” while in the present case not only is there no notice in the 
answer that the defendants would upon the hearing claim the bene- 
fit of the two years’ limitation under the bankrupt act as a defense 
to the suit—an indispensable requisite—but, by his application for 
leave to then set it up by amendment and the accompanying affi- 
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davits, complainant was expressly informed that by his answer he 
did not so intend. (Memo. in opposition to application for leave to 
amend, pp. 7, 8.) 
Should a rehearing be granted your petitioner desires further to 
cite authorities to show, what appears to your honor to be “ not al- 
together clear, that a conrt of equitv, when the proofs show 
1571 that the action has not been brought within the time pre- 
scribed by a statute which — addressed to the court, ought not 
to dismiss the bill, although the defense has net been taken in the 
pleadings.” 

He also desires to refer to sec. 1998 and other sections of the Re- 
vised Statutes, which were apparently overlooked, controlling as to 
the powers of the register in bankruptcy and showing that he could 
not direct a sale of the assets of the bankrupt without an order of 
court, and, no such order being shown, the case stands as though 
that averment was not in the bill. 

We therefore respectfully pray that vour honor may be pleased 
to grant a rehearing and a reconsideration of this case in the light 
of foregoing statutes and authorities. 


THOMAS J. PHELPS, 
Complainant, 
By H. B. TITUS, Of Counsel. 


(Endorsed :) U.S. circuit court, southern district of New York. 
Thos. J. Phelps, assignee, v. John. Elliott. Petition for rehearing. 
Denied Aug. 2,1888. Wm. J. Wallace. Herbert B. Titus, coun- 
sellor-at-law, 22 Pine St., N. Y. U.S. cireuit court. Filed Aug. 4, 
1888. John A. Shields, clerk. 


1572 Circuit Court of the United States, Southern District of New 
York. 


THomas J. Puetps, Assignee, Complainant, 
against 
Joun Etviotr, Coarves C. Grover, THomas Hype, >In Equity. 
and Apo_puus T. KieckHoerer, Surviving Partners 
of the Firm of Riggs and Company, Defendants. 


This cause coming on for final hearing in its regular order upon 
the calendar of this court upon the pleadings and proofs of the com plain- 
ant and the pleadings and proofs of the defendant Elliott, and upon 
hearing L. L. Kellogg and Herbert B. Titus, Esqrs., of counsel for com- 
plainant, on behalf of the complainant, and William G. Choate and 
John Selden, Esqrs., of counsel for defendant Elliott, on behalf of 
said defendant, and due deliberation having been had, it is ordered, 
adjudged, and decreed that the complainant’s bill of complaint 
herein be, and the same is hereby, dismissed as to the said defend- 
ant John Elliott, with costs. 

Dated Sept. 24, 1888. 

WM. J. WALLACE. 
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1573 [ Endorsed a Circuit court United States, southern dist. 

of New York. Thomas J. Phelps, assignee, ag’st John 
Elliott & others. Decree. R. D. Harris, att’y for def’d’t Elliott, 20 
Exchange Place, N. Y. city. U.S. cireuit court. Filed Sep. 25, 
1888. John A. Shields, clerk. 


1574 (From page No. 222 of book entitled “ Decrees and Orders, 
Equity & Appeals, 1888-’9, U.S. Circuit Court.’’) 


‘ Before Hon. William J. Wallace, Cir. J. 
“Sept. 25, 1888. 


-: 


against Equity. De- 
“ JoHn Ecptiorr, CHarues C. Grover, THOMAS cree Dismissing 
Hype, and Apotpuus T. KrecKHOEFER, Sur- Bill as to Def’t 
viving Partners of the Firm of Riggs & Com- | John Elliott. 
pany. 


“'THomaAs J. Poenps, Assignee, Complainant, 
In 


“This cause coming on for final hearing in its regular order upon 
the calendar of this court upon the pleadings and proofs of the 
complainant and the pleadings and proofs of the defendant Elliott, 
and upon hearing L. L. Kellogg and Herbert B. Titus, Esqrs., of coun- 
sel for complainant, on behalf of the complainant, and William G. 
Choate and John Selden, Esqrs., of counsel for defendant Elliott, on 
behalf of said defendant, and due deliberation having been had, it 
is ordered, adjudged, and decreed that the complainant’s bill of com- 
plaint herein be, and the same is hereby, dismissed as to the said de- 
fendant Jobn Elliott, with costs. 

“ Dated Sept. 24, 1888. 

“WM. J. WALLACE.” 


1575 Circuit Court of the United States, Southern District of New 


York. 
THomas J. Pue cps, Assignee, 
aq’ st In Equity. 
JOHN Exvxtiotr and Others. 
Costs. 
NE CIID: srscvcsctnictesvssetlipins rsieaeencineyttiaticsntnrenceiitgeilnieiasiaanibcsibiimaadimaadsts $20 00 
Commissioner’s fees & disbursements__.--.-..-.-. $30 00 
Printing pleadings & proofs.........--..-...--. 87 00 
T_T ene TEE 42 00 
Copies papers and filing...... ............... - 11 00 
170 00 
$190 00 
Clerk’s fees, taxing costs, ent’g judg’t, &c..-.....---..--- 7 75 
$197 75 
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Taxed at the sum of one hundred and ninety-seven 7,5, dollars 
this 7th day of November, A. D. 1888. 
JOHN A. SHIELDS, Clerk. 


You will please take notice that the aforegoing bill of costs will be 
presented to the clerk of the circuit court of the United States for 
southern district of New York, at his office, in the post-office build- 
ing, in the city of New York, at 10 o’clock in the forenoon, Novem- 
ber 7th, 1888, for taxation. 

Dated Nov. 3rd, 1888. 

R. D. HARRIS, 

Sol. for Def’t Elliott. 


1576 StaTe oF New York, | 
City and County of New York. j 


R. Duncan Harris, being duly sworn, deposes and says that he is 
the solicitor for the defendant Elliott herein; that the aforegoing 
disbursements have been actually made herein. 


R. D. HARRIS. 
Sworn to before me this 2d day of Nov., 1888. 


We consent that the foregoing bill be taxed. 


N. Y., Nov. 7, 1888. 
DEUEL & WILLSON, 
Sol’rs for PUUff. 


Endorsed: U.S. cireuit court. Thomas. J. Phelps ag’st John El- 
liott & o’rs. Bill of costs & notice of taxation. R. D. Harris. sol’r 
for def’t Elliott, Due service of within bill of costs & notice of tax- 
ation is hereby admitted. N. Y., Nov. 2d, ’88. Deuel & Willson, 
att’ys for complainant. U.S. circuit court. Filed Nov. 7, 1888. 
John A. Shields, clerk. 


1576a Cireuit Court of the United States, Southern District of New 
York. 


Tuomas J. PHELPs 
v8. In Equity. 


Joun Exuiott, Impleaded with Others, ete. 


The complainant in the above-entitled cause filed in this court an 
exemplified copy of the record in the above suit in the N. Y. supe- 
rior court pursuant to the act of Congress, dated March 3rd, 1875, 
in regard to the removal of causes into Federal courts, etc., on the 
18th day of October, A. D. 1884. 

An appearance was duly entered for the defendant by Messrs. 
Stanley, Clarke & Smith, solicitors, and on the — day of there- 
after an answer to said bill of complaint was filed, the same being 
hereto annexed, amended October 18th, 1884, and supp’! answer 
filed April 6, 1887. 
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On the 1st day of December, 1884, the complainant filed a repli- 
cation, the same being hereto annexed. 

Testimony was thereafter taken by the respective parties and filed 
in the clerk’s office of the said circuit court. 

Afterwards and at the April term, 1888, of said court—present, 
the Honorable William J. Wallace, cir. J.—the said cause came on 

to be heard on the pleadings and proofs and was argued by 
1577 counsel. On the 25th day of September, one thousand eight 

hundred and eighty-eight, a decree of said court was filed 
and entered in favor of the defendant John Elliott, by which it was 
adjudged that said bill of complaint be dismissed as to said defend- 
ant Elliott, with costs to said defendant to be taxed, and on the said 
25th day of September, one thousand eight hundred and eighty- 
eight, the said court caused its said final decree to be entered herein, 
the same being hereto annexed. 

And the costs having been taxed by the clerk at one hundred and 
ninety-seven avd seventy-five one-lhundredths dollars, the process, 
pleadings, and decrees, together with other papers filed in said causes, 
are duly annexed hereunto. 

Wherefore let the said John Elliott, defendant, recover of said 
Thomas J. Phelps, complainant, the sum of one hundred and ninety- 
seven ;;,°,; dollars, the cost and charges as taxed. 

Signed and enrolled this seventh day of November, A. D. 1888. 

JOHN A. SHIELDS, Clerk. 


Endorsed : United States circuit court, southern district of New 
York. Phelps v. Elliott. Final record. Stanley, Clarke & Smith, 
def’t’s solicitors. Costs, total, $179.75. U.S. circuit court. Filed 
Nov. 7, 1888, 2 p.m. John A. Shields, clerk. 


1578 (From Docket of Judgments No. 2, United States Circuit Court.) 


| Judgment— 
how ob- 
tained. 


Names of parties against whom | Names of parties in whose favor 
judgment has been obtained. | judgment has been obtained. 


 - eee 


SE Ne 


- Attorneys’ When 


‘ 
names, satisfied. 


_ a ne nee ee ee 


i } 
Amount.of debt | Time of signing : aT 
, _ ‘ime of filing ; 
and damages. roll. Time of tiling roll 


ee — — - _ ee 


197.75 -_...----.| Nov. 7, 1888_..' 2 p. m., Nov. 7, 1888.. R. D. Harris 
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1579 ~=U.S. Circuit Court, Southern District of New York. 


Tuomas J. PHetps, Assignee, 
v8. 
JoHN Ettiotrr, Coartes C. Grover, THomas Hype, > In Equity. 
and Apo.tpnus T. KiecKHorFER, Surviving Partner 
of the Firm of Riggs & Co. 


SouTHERN District or New York, 88: 


Benjamin Barker, Jr., being “duly sworn, says that he is manag- 
ing clerk of Stanley, Clarke & Smith, solicitors for defendant Kieck- 
hoefer herein; that the above bill of costs is true, and that, of hisown 
knowledge, the disbursements were actually and necessarily in- 


curred. 
BENJAMIN BARKER, Jr. 


Sworn to before me this 23rd day of November, 1886. 
JONUN A. SHIELDS, 
U. 8. Commissioner, 8. D. of N. Y. 


Endorsed: U. 8S. circuit court, southern district of New York. 
Thomas J. Phelps, assignee, vs. John Elliott & o’rs. Bill of costs & 
notice of taxation & order. Stanley, Clarke & Smith, solicitors for 
def’t Kieckhoefer, 160 Broadway, N. Y. city. Due service of a copy 
of the within is hereby admitted. N. Y., Nov. 20th, 1886. Deuel 
& Willson, pl’ff’s att’'ys. U.S. circuit court. Filed Feb. 28, 1887. 
Timothy Griffith, clerk. 


1580 The people of the State of New York to all to whom these 
presents shall come or whom — may concern, send greet- 
Ing : 

Know ye that we, having inspected the records of our surrogate’s 
court in and for the city and county of New York, do find that on 
the 24th day of December, in the year one thousand eight hundred 
and eighty-nine, by said court, letters testamentary in the estate of 
John Elliott, late of the city of New York, deceased, were granted 
and committed unto George Lobdell Elliott and George Elliott, the 
executors named in the last will and testament of said deceased, and 
that it does not appear by said records that said letters have been 
revoked. 

In testimony whereof we have caused the seal of the surro- 
gate’s court of the city and county of New York to be hereunto 
affixed. 

Witness Hon. Rastus 8S. Ransom, surrogate of our 
[sEAL.] said city and county, at the city of New York, the 6th day 
of November, in the year of our Lord one thousand eight 


hundred and ninety. 
JAMES F. McLAUGHLIN, 
Clerk of the Surrogate’s Court. 


1581 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the 


THOMAS J. PHELPS, ASSIGNEE, VS. 
second circuit, held at the United States court-rooms, in the city 
of New York, on the 6th day of November, in the year of our 
Lord one thousand eight hundred and ninety. 

Present: The Honorable Addison Brown, circuit judge. 


v8. 


Tuomas J. PHELPs, a 
JOHN ELLIOTT. 


On the annexed certificate of James F. McLaughlin, clerk of the 
surrogate’s court of the city and county of New York, it is ordered 
that the above-entitled suit be, and the same is hereby, revived 
against George L. Elliott and George Elliott, executors of the estate 


of the above-named Jolin Elliot, defendant, deceased. 
ADDISON BROWN. 


Endorsed: U.S. circuit court, so. dist. of New York. Thomas J. 
Phelps, assignee, v. Jolin Elliott. Order reviving suit against George 
Elliott and George F. Elliott, executors. U.S. circuit court. Filed 
Nov. 6, 1890. John A. Shields, clerk. 


1582 (From page 3190, Equity Docket G, 3001-3500, 3190, U. 
S. circuit court.) 


Tuomas J. PHE.Ps, Assignee, 
et R. D. Harri 
. ' . D. Harris, for De- 
Joun Exviiorr, CHARLES C. GLoveER, THOMAS > fendant Elliott 
Hypr,and Apo._puus T. KIECKHOEFER, Sur- 
viving Partners of Riggs & Company. q 


Oct. 18. Filed ex’d copy record from superior e’t, N. Y. 
: 18. Ent’d app’ce def’t Elliott, by R. D. Harris. 
, 18. Filed am’d answer def’t J. Elliott. 


ss 20. “ affidavit and order thereon extending def’t’s time 
to serve amended ans. ten days. 
Dee. 1. Filed replication to answer def’t Elliott. 
1885 
Jan. 9. Filed notice of motion and affidavits, for and against, 


on motion to amend answer. 
Jan. 350. Motion denied ; see endorsement on papers. 
Feb. 3. Filed and ent’d order denying motion to amend amended 
answer. 
}8S6. 
Mar. 19. Filed aff'ts'‘and notice of moiion that pl’ff be required 
to produce copies, &e. 


Mar. 931. Filed aff’t in opposition. 
. ‘“ opinion Judge Wheeler. “ Motion denied.” 
Apr. 2. Ent’d app’ce def’t Kieckhoefer, by Stanley, Clarke «& 
Smith. 
. 5. Filed petition of deft Kieckhoefer. 


# 30. “ aff’'t Herbert Titus. 


ee 
i accra 


May 4. 
1583 
May 7. 
May ss 
- 28. 
Nov. 16. 
—s 19. 
1887. 
Jan’y 24. 
Feb’y 3. 
“és 8. 
" 22. 
. 28. 
Mar. 5 
“ 8. 
ts 8. 
: 16. 
« 16. 
1584 Mar. 
Mar. 28. 
" 30 
se 30 
“ 30. 
Apr. 6. 
15. 
June 8. 
1888. 
Jan. 23. 
. 28. 


Judge 


GEORGE ELLIOTT ET Al., 4¢. 905 


Filed pet’n of A. T. Kieckhoefer, with endorsement by 
allace: “ Prayer of p’p’n granted.” 


Filed and ent’d order granting motion of def’t Kieck- 
hoefer for leave to appear as defendant. 
“demurrer of def’t Kieckhoefer. 
Ent’d rule setting demurrer down for arg’m’t. 
Filed opinion Judge Wallace sustaining demurrer of 
def’t Kieck hoefer. 
“ and ent’d order sustaining demurrer. 


Filed decision Wallace, J.,as to form of decree sus- 
taining demurrer of def’t Kieckhoefer. 

“ and ent’d order denying motion to amend order 
of Nov. 19, ’86. 

“ — aff’ts and filed and ent’d order to show cause 
why def’t Elliott should not be allowed to with- 
draw answer. 

Received deposition from Washington, D. C. 
Filed bill of costs and notice and filed and ent’d order 
for judgin’t. 

“ and ent’d order on consent moving deposition 
from files (for printing). See receipt thereon. 

Rec’d deposition from Baltimore, Md. 
Opened and filed deposition from Baltimore, Md., and 


taken under order Mar. 5, for purpose of printing. See 
receipt on envelope. 


Filed copy order to show cause why def’t Elliott should 
not be allowed to withdraw answer and file de- 
murrer and aff’ts. 

“ decision Wheeler, J., denying motion to with- 


draw answer, &c. 


21. Filed and ent’d order denying leave to withdraw 

am’d answer and demur. 

Filed and ent’d order for commission to J. Holdsworth 
Gordon, Washington, D. C., for examination of 
Charles C. Glover on part defendant Elliott. 

“direct interrogatories to witness above. 

“stipulation as to oral examination of above wit- 
ness on part plaintiff and for return of commis- 
sion to R. D. Harris, sol’r for def’t Elliott. 

Issued commission as above. 

Filed supp’l answer def’t Elliott. 

Ent’d = setting cause down for argument. 

Filed and ent’d order adjourning hearing of objections 


to final hearing. 


Filed admission of facts. 
“  Def’ts’ Exhibits “ A,” “J,” “ M,” “ N,” “O,” and 


“P” (paper). 


114—1588 


THOMAS J. PHELPS, ASSIGNEE, VS. 


30. Filed compl’t’s proofs and exhibits on final hearing, 
taken before John A. Shields, ex’r. 

10. “ copy notice and aff’t on motion to dismiss, with 
endorsement by Judge Lacombe: “ Motion 
granted, &c.” 


11, “ notice and aff’t on motion to dismiss. 

15. “ and ent’d order granting motion to dismiss as to 
def’t Elliott. : | 

20. “ — def’ts’ proofs on final hearing taken before John 
A. Shields, ex’r. 

24. “notice of motion for leave to set cause down for 
hearing. 

24. “ notice of motion for leave to amend replica- 


tion. 
Feb. 24. Filed and ent’d order that plaintiff have leave 
to amend replication. 

24. Filed aff’ts and notice of motion for leave that defend- 

ant Elliott amend answer. 

28. “ 4 exhibits (def’ts’). 

20. Ent’d rule setting down for hearing bill and supp’! ans. 

nunc pro tunc, &e. 
2. Filed and ent’d order on consent removing depos’t’n 
©. C. Glover from files. 

10. “ decision Wallace, J.; bill dismissed. 

10.  Ree’d aff’ts and notice of motion to amend answer filed 
Feb. 24, ’88, from Wallace, J., endorsed by him: “ Motion 
denied July 6, 1S88—W. J. Wallace.” 

4. Filed petition for rehearing, endorsed by Wallace, J., 
“denied.” | 
25. “ and ent’d decree dismissing bill as to def’t Elliott, 
with costs. 
7. “bill of costs and notice. 
7. “final record (1995). 


6. Filed and ent’d order reviving action in name of 
George L. Elliott and George Elliott, ex’rs, &c., of John 
Elliott, dec’d, def’ts. 


(From page 951 Error & Appeal Docket A, 1-1000, 
U.S. circuit court.) 


Tuomas J. PHELPs, Assignee, 
vs i. 
: ) G. ' 
GEORGE Exuiotr and GrorGce L. EL.iort, 3190 
Executors, &c. 


1890. 


Nov. 6. Filed bond for costs on appeal. 
” 8. “petition of appeal (allowed by Brown, J., Nov. 6, 
90) and citation (issued Nov 6, 90); service ad- 
mitted. 


A Sy le ty 


GEORGE ELLIOTT ET AL., &C. 


1587 In the Circuit Court of the United States for the Southern 
District of New York. 


Tuomas J. Puetps, Assignee, Complainant, Appellant, 
against 
GEORGE Extxtiotr and GeorGe L. Ettiorr, Executors of the Last 
Will and Testament of John Elliott, Deceased, Defendants, 


Appellees. 


The petition on appeal of Thomas J. Phelps, the above-named 
appellant, respectfully showeth: ~* 


I. That the complainant, appellant, brought his action in the 
superior court of the city of New York against John Elliott, as 
surviving partner of the firm of Riggs & Co., by service of summons 
on said John Elliott on or about June 16, 1884, and on August 2, 
1884, the complainant, appellant, filed his complaint in said su- 
perior court against the above-named John Elliott as defendant, 
praying, among other things, that the defendant might be declared 
to have acquired no title to certain bonds of the District of Colum- 
bia, but that he held the same in trust for the plaintiff, as assignee 
in bankruptey of one A. R. McDonald, and that the defendant ac- 
count to the plaintiff for said,bonds and be decreed to deliver them 

to the plaintiff. 
1588 II. That the defendant filed his answer in said superior 

court of the city of New York on or about September 22, 
1884, and on the 16th of October, 1884, he removed said cause to 
the United States circuit court for the southern district of New 
York, and on October 18, 1884, filed his amended answer in said 
circuit court, aud on December 1, 1884, the plaintiff filed his repli- 
cation thereto, and on April 5, 1887, defendant filed his supple- 
mental answer. 

III. That the defendant moved to amend his answer by setting 
up the two years’ limitation under the bankrupt act; which motion 
was denied by the Honorable William J. Wallace, judge of said cir- 
cuit court, on February 3, 1880. 

IV. That said defendant thereafter made another motion to 
amend his answer, setting up, among others, the two years’ limita- 
tion under the bankrupt act; that the hearing of said motion was 
postponed until the final hearing of the cause, and on July 6, 1888, 
said motion was denied bv his honor Judge Wallace. 

V. That said cause came on to be heard before his honor Judge 
Wallace at the April term of 1888 of said circuit court, and on the 
7th day of November, 1888, a decree was made and entered, 
whereby it was adjudged and decreed that the plaintiff’s bill of 
complaint be dismissed as to said defendant, John Elliott, with 

costs. 
1589 VI. That thereafter, in the month of December, 1888, the 
defendant John Elliott died, and this cause, by order duly 
entered and filed herein, has been continued against George Elliott 
and George L. Elliott, executors, duly appointed and qualified, of the 
last will and testament of said John Elliott. 
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VII. That this defendant is informed and believes that in said 
above-recited decree error has been committed, whereby he has sus- 
tained grievous loss. 

Wherefore this appellant appeals from said decree of November 7, 
1888, whereby his complaint was dismissed, and respectfully prays 
that the said decree of said circuit court and the bill, answers, plead- 
ings, depositions, evidence, and proceedings in the said cause may be 
sent to the Supreme Court of the United States without delay, and 
that the said decree of the said circuit court may be reversed and a 
a made as to the said Supreme Court may seem just and equi- 
table 

Dated November 6th, 1890. 

THOMAS J. PHELPS, Assignee, 
By DEVEL & WILLSON, Altorneys. 
ADDISON BROWN. : 


Allowed Nov. 6, 1890. 


(Endorsed:) Circuit court of the U. S., so. dist. of New York. 

Thomas J. Phelps, assignee, plaintiff, appellant, against 

1590 George Elliott and George L. Elliott, executors, &c., of John 

Elliott. Appeal to U. S. Supreme Court. Deuel & Will- 

son, att’ys for plaintiff, appellant. Sérvice of a copy of the within 

appeal i is hereby admitted this 7th day of November, 1890. R. D. 

Harris. U.S. circuit court. Filed Nov. 8, 1890. John A. Shields, 
clerk. 


1591 Circuit Court of the United States of America for the South- 
ern District of New York, in the Second Circuit. 


THomas J. Puerps, Assignee, 
v8. 
GeoRGE Exvxiiorr and GreorGr F. Extxiorr, Ex- 
ecutors of the Last Will and Testament of 
Jol.n Elliott, Deceased. 


Bond for Damages 
and Costs. 


Know all men by these present that we, Cora E. Fox, lof 257 East 
19th street, New York city, are held and firmly bound unto the 
above-named George Elliott & F. Elliott, ex’rs, &c., in the sum of 
two hundred and fifty dollars, to be paid to the said George Elliott 
and George F. Elliott; for the payment of which, well and truly to 
be made, we bind ourselves and each of us, our and each of our heirs, 
executors, and administrators, jointly and severally, firmly by these 
presents. 

Sealed with our seals and dated the sixth day of November, in the 
year of our Lord one thousand eight hundred and ninety. 

Whereas the above-named Thomas J. Phelps has prosecuted an 
appeal to the Supreme Court of the United States to reverse the de- 
cree rendered in the above-entitled suit by the judge of the circuit 
court of the United States for the southern district of New York: 

Now, therefore, the condition of this obligation is such that 


GEORGE ELLIOTT ET AL., &€. 


if the above-named Thomas J. Phelps shall prosecute said appeal to 
effect and answer all damages and costs if he shall fail to make his 
said appeal good, then this obligation shall be void; otherwise the 
same shall be and remain in full force and virtue. 


Mrs. CORA E. FOX. [t1.8.] 


Sealed and delivered and taken and acknowledged this 6th day 
of November, 1890, before me— : 
JOHN A. SHIELDS, 
U. S. Commissioner, 8S. D. of N. Y. 


1592 [Endorsed:] U.S. circuit court, southern district of New 

York. Thomas J. Phelps, assignee, vs. George Elliott and 
George F. Elliott, ex’rs, &c. Bond for damages and costs on appeal. 
Bond approved as to form and sufficiency of surety. November 6, 
1890. Addison Brown. U.S. circuit court. Filed Nov. 6, 1890. 
John A. Shields, clerk. 


Unirep STATES OF AMERICA, oo: 
Southern District of New York, ; 


Cora E. Fox, being duly sworn, deposes and says that she is worth 
the sum cf five hundred dollars over and above all her just debts 


and liabilities. 
Mrs. CORA E. FOX. 


Sworn to this 6th day of Nov., A. D. 1890, before me— 
JOHN A. SHIELDS, 
U. S. Commissioner. 


1593 Unitrep States oF AMERICA, 88: 


To George Elliott and George L. Elliott, executors of the last will 
and testament of John Elliott, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be hoiden at Washington on 
the second Monday of October, eighteen hundred and ninety-one, 
pursuant to an appeal filed in the clerk’s office of the circuit court 
of the United States for the southern district of New York, wherein 
Thomas J. Phelps, assignee, is complainant, appellant, and you are 
defendants, appellees, to show cause, if any there be, why the decree 
in the said appeal mentioned should not be corrected and speedy 
justice heal not be done to the parties on that behalf. 

Dated Nov. 6, 1890. 

ADDISON BROWN. 


Endorsed: U. S. Supreme Court. Thomas J. Phelps, assignee, 
plaintiff, appellant, against George Elliott and George L. Elliott, ex- 
ecutors of the last will and testameut of John Elliott, defendants, 
appellees. Citation. Deue! & Willson, attorneys for plaintiff, ap- 
pellant. Service of a copy of the within citation is hereby admitted 
this 7th day of November, 1890. R. D. Harris. U.S. circuit court. 
Filed Noy. 8, 1890. John A. Shields, clerk. 


/ 
/ 
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1594 Unitep Srates or AMERICA, ss: 
Southern District of New Yi ork, 


I, John A. Shields, clerk of the cireuit court of the United States 
of America for the southern district of New York, in the second 
circuit, do hereby certify that the foregoing pages, numbered from 
1 to 1593, inclusive, contain a true and complete transcript of the 
record and proceedings had in said court, and of all of the entries, 
relating to the certain cause in equity of Thomas J. Phelps, assignee, 
against John Elliott, Charles C. Glover, Thomas Hyde, and Adol- 
phus T. Kieckhoefer, surviving partners of the firm of Riggs & 
Company, as the said record, proceedings, and entries remain of 
record and on file in the clerk’s office of said court. 

And I do further certify that the April term, in equity, of this 
court for the year 1888, was duly opened pursuant to law upon 
Monday, the second day of April, 1888, and continued by adjourn- 
ment up to and including Saturday, the thirteenth day of October, 
1888, and no longer; and that the October term of said court for 
the year 1888 was opened pursuant to law on Monday, October fif- 
teenth, 1888, and continued in existence until after the close of the 
year 1888. 

And I do further certify that the entries appearing upon the 
books entitled “ Decrees & orders, equity and appeals, 1888-’9, U.S. 
circuit court,” appearing at page No. 1574 of this record ; “ Docket of 
judgments No. 2, United States circuit court,” appearing at page No. 
-1578 of this record; “ Equity Docket G, 3001-3500, U. S. circuit 

court,” appearing at pages No. 1582 to No. 1585, inclusive, 
1595 of this record, and “Error & Appeal Docket A, 1-1000, U. 
S. circuit court,” appearing at page No, 1586 of this record, 
are true and correct transcripts from said books and dockets, re- 
spectively, now on file and remaining of record in said [J. A. S.] 
office, relating to the certain cause in equity entitled Thomas J. 
Phelps, assignee, complainant, against John Elliott, Charles C. 
Glover, Thomas Hyde, and Adolphus T. Kieck hoefer, surviving 
partners of the firm of Riggs & Company, defendants, and of the 
whole thereof. 

In testimony whereof I have caused the 
seal of the said court to be hereunto affixed, 
at the city of New York, in the southern dis- 

Seal of U.S. Cireuit trict of New York, in the second circuit, this 
Court,,South. Dist. ninth day of January, in the year of our Lord 
New York. one thousand eight hundred and ninety-one, 
and of the Independence of the United States 

of America the one hundred and fifteenth. 


JOHN A. SHIELDS, Clerk. 


Endorsed on cover: S. New York C.C.U.S. No. 1588. Thomas 
J. Phelps, assignee, appellant, vs. George Elliott and George L. 
Elliott, executors of John Elliott, deceased. Filed January 12, 1891. 
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Supreme Court of the Enited States. 


Octrosner Term, 180. 


THOMAS J. PHELPS, Assiener. Appet- 
LANT, 


v. 


GEORGE ELLIOTT ann GEORGE L. 
ELLIOTT, Execvrors, Appe.ees. 
a4 


> 


Motion of Appellant as to Costs. 


And now comes the appellant, by Edward Lander, his 
counsel, and admitting that his appeal should be dismissed 
for want of jurisdiction, now here moves the Court for 
leave to file a brief and affidavit herein as to what, if any, 
costs on the moticn to dismiss the appeal hereinbefore 
filed and submitted and now before the Court for decision 
thereon, should be taxed against the appellant. 

DEUEL & WILLSON, 
Solicitors for Appellant. 


EDWARD LANDER, 
OF Counsel. 


Take notice, that on Wednesday, the 4th day of March, 
1891, at the opening of Court, or as soon thereafter as 


”) 


_ 


counsel can be heard, I shall move the Court in the above- 
entitled cause for permission to file the annexed motion, 
brief, and affidavit. 


EDWARD LANDER, 
OF Counsel. 
To Joun SELDEN, Esq., of Counsel for Appellees. 


Supreme Court of the Enited States. 


Ocroner Team, 1800. 


a 
THOMAS J. PHELPS, Asstener, Apret- 


LANT, 
r. . No. 1,588 
GEORGE ELLIOTT asp GEORGE L.! 
ELLIOTT, Execrvrors, Appe..ees. | 
J 


> 


Bric ~ or Appellant “a ty (‘oats on Appellees Motion lo Dris- 


Weiees A pp al, 


> 


On the 25th of September, 1888, a decree was filed and 
entered in the Court below dismissing plaintiff’s bill as to 
the defendant Elliott, with costs. On the 7th of Novem- 
ber, 1888, the costs were taxed, and a final decree, recit- 
ing the above-stated fact, with others, was signed and 
enrolled : and on the Sth of November, 1890, the suit was 
revived against the executors of said Elliott, and the 
plaintiff prayed and was allowed an appeal “from said 
decree of November 7, 1888, whereby his complaint was 
dismissed.” (Record, p. 908. ) 

That the complaint was dismissed by the decree entered 
on the 25th of September, 1888, and not by that of No- 
vember 7, 1888, from which the appeal was allowed, and 
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that the appeal is therefore a nullity, is apparent on the 
face of the record ; and that it was admitted to be so on 
examination of the record, when attention was called to 
the facts by service of notice of the motion to dismiss the 
appeal, appears by the accompanying affidavit of counsel 
who obtained its allowance. The affidavit also shows that 
he obtained the allowance, relying upon the statement of 
the clerk of the court in July previous, that the time for 
appeal would expire on said 7th of November. The ques- 
tion therefore is, what costs, if any, have been necessarily 
or properly incurred, with which the appellant should be 
charged. 

This appeal having been allowed during the present 
term of this Court, under the then existing rules appellant 
had until the next term of ‘the Court, to which the appeal 
was returnable, to file the record here. It was filed by 
the appellees, January 12, 1891 (f. 1595), while the 
former rules were in force, and printed, as stated in 
their brief (p. 3) ‘under the practice authorized in 
kx Parte Peussell (13 Wall. 671); Thowas & Co. v. 
Waodbridge (23 Id. 288), and Clark v. Hancock (96 U.S. 
493),” and they have moved thereupon to dismiss the ap- 
peal for want of jurisdiction. The first case cited simply 
established the rule that this may be done at the term dur- 
ing which the appeal has been allowed. In the last two 
the motion was granted, but not with costs. Under § 7 of 
Rule 10 of this Court, in case of reversal, affirmance, or 
dismissal “ with costs,” the amount of the cost of printing 
the record and the clerk's fee are to be taxed to the party 
against who costs are give Mi. In Bradstreet Vv. Hliggins, 
(114 U.S. 262), on motion of the defendant in error, the 
costs incident to the printing of the record on his motion 
to dismiss the writ of error for want of jurisdiction were 
directed to be charged against the plaintiff in error. In 
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that case, however, the plaintiff in error had docketed the 
case, and had neglected to provide for the printing when 
notified by the clerk under § 2 of the Rule; and further- 
more, the Court say, that “ to get rid of the writ and the 
supersedeas which had beer obtained thereunder, the de- 
fendant in error was compel/ed to come to this Court and 
move to dismiss,” and “in order to present his motion 
to dismiss it became necessary for him to cause the rec- 
ord to be printed.” Buf in the present case there was 
no such necessity. The appellees were not compelled to 
come to this Court. The appellant had not docketed his 
case ; and the allowance of his appeal did not operate asa 
supersedeas in any way, but left the decree dismissing his 
bill in full force, and operated in nowise to the prejudice 
of the appellees. There was therefore no occasion for 
them to bring the case here, even had the allowance of 
the appeal not been a nullity on the face of the papers. 
And it may fairly be presumed that in preparing the tran- 
script of record for this Court, the appellant himself, by 
his solicitors or his counsel, would have discovered the 
fact, so apparent, that the appeal was a nullity. 

Furthermore, even had the motion to dismiss been con- 
tested, there was no occasion to bring up, and certainly 
no need to print, anything except what was necessary “ to 
inform the Court of the questions to be decided "—the ap- 
peal, the decree, and the record of their entry—certainly 
nothing more than is referred to in the small part of their 
brief, “On the Motion to Dismiss,” all of which would not 
have covered half a dozen pages. 

The transcript of record, however, as brought up from 
the Circuit Court consists of over nine hundred (900) printed 
pages, by far the greater part of which, as particularly set 
forth in the affidavit of counsél, formed no part of the 
proofs on which the case was tried in the court below. 


6 


The cost of printing this whole matter, together with the 
clerk’s fees, as appellant is informed, is about $3,500 ; and 
why it has been printed, or for what purpose it has been 
brought here, the undersigned are utterly unable even to 
imagine. Even fora trial “On the Merits,” to which near 
one hundred pages of the brief of counsel for appellees, 
filed therewith, is devoted, it would be utterly useless, 
since it is not the record on which the case was tried in 
the court below, as particularly set forth in the affidavit of 
counsel, and shown by the exhibits thereto. It cannot be 
for the alternative purposes of the motion, since the decree 
of September 25 has not been appealed from, and even 
if it had been, such appeal could not have been “ taken 
for delay,” for there being no supersedeas there was noth- 
ing to delay. Appellant’s bill simply stands dismissed. 
Nor could appellant, an officer of a court, and, acting under 
its authority, attempting to recover assets of a bankrupt, 
have any conceivable motive for delay. 

Through an error into which appellant was innocently 
misled he has been deprived of the benefit of an appeal 
taken, or attempted to be taken in perfect good faith, as 
an assignee in bankruptcy, duly appointed and qualified ; 
and any sum with which he may be charged as costs of 
this motion would simply be inflicting a penalty to that 
amount upon the creditors whom he represents. 

Suggesting, therefore, that this great and unnecessary 
expense, if not fully explained, must have been incurred 
in expectation of charging him’ therewith, and referring to 
the concluding part of § 9 of Rule 10 in respect to an ap- 
pellee who “shall have caused unnecessary parts of the 
record to be printed,” it is respectfully submitted to the 
Court, that the motion of appellees to dismiss this appeal 
for want of jurisdiction should properly be granted with- 
out costs to appellant. 
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It is proper to add that, except the objections interposed 
as set forth in the affidavit of counsel, it is not claimed that : 
the Transcript of Record does not contain all that is con- 
tained in Exhibits A and B, thereto appended ; but that it 
would, be impossible, by an examination of this Transcript, 
to determine, for any purpose, what portions thereof had 
been selected and presented to the trial Court as the Plead- 
ings and Proofs of the respective parties. And in view of 
the certificate of the clerk, it must be presumed that copies 
of these Pleadings and Proofs are not on file in his office. 
They probably were not returned there by Judge Wallace, 
after his final disposition of the case. 

DEUEL & WILLSON, 
Solicitors for Appellant. 
EDWARD LANDER, 
Of Counsel. 
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Herbert B. Titus, being duly sworn, says: That he is 
an attorney-at-law, having an office in the city of New 
York, and as counsel for the above-named plaintiff, took 
the testimony herein, argued the cause in the U.S. Cir- 
cuit Court for the Southern District of New York, and, 
by request of plaintiff’s solicitors, prépared the papers 
and obtained allowance of an appeal therefrom to this 
Court ; that in July last, before leaving for his vacation, 
he sent by messenger a note addressed to the clerk of 
said court, asking when the time for taking an appeal 
herein would expire ; that the note was returned endorsed 
in effect, and as deponent remembers, in terms, as follows : 
* Nov. 7.5 Final decree entered Nov. 7, 1888,” and that by 
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reason of said statement, corroborated by other parties in- 
terested, who said they had been so informed at the clerk’s 
office, he postponed application for the appeal till after 
his return, and it was allowed Nov. 6, 1890. 

Deponent further says, that after service upon him of 
the motion to dismiss said appeal, he examined for him- 
self the record of the decree in said Cireuit Court dis- 
missing the plaintiff's bill, and found it had been entered 
on the 25th of September instead of the 7th of November, 
1888, the docket entries thereof being as follows : 


‘September 25. Filed and entered decree dismissing 
bill as to defendant, Elliott, with costs. 

November 7. Filed bill of costs and notice. 

November 7. Filed final record (1995).” 


And he also learned that a transcript of the record of 

said cause had been certified to this Court, and on further 
inquiry that it had already been printed ; that on exami- 
nation of the docket entries as above, he saw at once that 
an error had been committed ; that the appeal had been 
allowed too late, and was therefore a nullity; that in this 
plaintiff's solicitors agreed with him, and so informed de- 
fendants’ counsel in New York. 
_ Deponent further says, that not only was there no re- 
quest made that the plaintiff should print the record, or 
any part thereof, for the purposes of this motion, but that 
neither deponent nor any of his associates, as they have 
informed him, had any knowledge that such motion was 
contemplated until after service of notice thereof and the 
printing had been done; and that no copy of the tran- 
script of record has been served. 

And deponent further says, that an examination now 
made of said transcript as printed discloses the fact, that 
by far the greater part of it is made up of matter which 
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formed no part of the Pleadings and Proofs on which the 
case was tried in the court below, and which are hereto 
appended as Exhibits A and B, but is made up of all the 
miscellaneous papers in the case, and largely of documents, 
and of depositions and evidence taken in another cause, 
which, pursuant to stipulation, were merely offered in evi- 
dence before the Examiner, in order that such portions 
thereof as either party desired to use and read in evi- 
dence herein might be selected and printed; and such 
parts thereof only as were so selected and printed were 
included in the proofs of the respective parties on which 
the case was tried; and none of the objections, interposed 
when such selections were offered or put in evidence, are 
here inserted 

That of the Rules of Practice of the Supreme Court of 
the District of Columbia thus offered in evidence, and here 
reprinted in full with index to same, pages 73 to 177, only 
three rules were thus selected and printed at pages 17- 
18, of Defendant's Proofs (Exhibit B); that of the docu- 
ment marked “ Defendant Elliott’s Exhibit F” (p. 230), 
and filling 69 pages, the only part put in evidence is 
printed at pages 63 to 71 of Defendant's Proofs ; that of 
the transcript of record from this Court of the cause of 
Hovey and Dole vy. McDonald and White, pages 617 to 
855, the only portion selected, put in evidence, and printed 
as above, was the deposition of John D. McPherson, a 
part of which was put in evidence for the plaintiff, and 
for defendant Elliott the deposition entire, as shown by 
the Record at bottom of page 861, and printed at page 
229 of Defendant's Proofs; that the stenographer’s min- 
utes of the trial of the action of //ovey v. Elliott in the 
Superior Court of the City of New York, printed in full, 
pages 298 to 421, were marked and filed herein as “ Ex- 
hibit J” by consent, after certain depositions contained 
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therein, or some part thereof, had been offered in evi- 
dence ; and that all of said depositions, any part of which 
were offered in evidence, are elsewhere printed in full in 
this record. 


‘ HERBERT B. TITUS. 


Subscribed and sworn to before me this 3d day of 
March, 1891. 
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Brief of Appellant in reply to Brief of Appellees on his 


Motion as to Costs. 


In addition to my former brief the following is suggested 
by the brief of appellees filed in reply : 

What was before apparent is now admitted, that the 
record was brought here and printed to present the “ merits 
of the controversy,” and not forthe purpose of the motion 
to dismiss, but of the motion to affirm; and the claim that 
appellant should be charged with its cost as incident to 
the motion to dismiss is put upon the ground of the right 
of an appellee to unite the two motions. But the very 
motion to affirm implies jurisdiction of the cause, the costs 
incident to which are “ costs of the suit,” which this Court 
cannot allow on dismissal for want of jurisdiction, but only, 
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in its discretion, the “ costs of the motion to dismiss.” 
(114 U.S. 262.) 

If this view is correct, nothing further need be consid- 
ered. But if not correct, it is respectfully submitted that, 
in this case, the two motions are not properly united. 
That on a motion to dismiss for want of jurisdiction be- 
‘ause the appeal was allowed too late, and which required 
for its determination «a mere reference to the date of entry 
of the judgment appealed from, er at most a reference to 
two dates, and not the slightest reference to the merits 
of the controversy, an appellee, on denial of that motion, 
‘annot, by reason thereof, require the Court to hear and 
determine the case on the merits, not only in advance of 
its time but before the term to which it is returnable. 
Furthermore, it is nowhere claimed nor even suggested 
that the appeal “ was manifestly taken for delay only ” 
the stated ground of the motion to affirm. It could not 
be so claimed, there being no s«persedeas and nothing 
to delay, and especially in face of a brief of ninety-seven 
pages “ On the Merits,” and of the record, whose magni- 
tude it is attempted to justify as being necessary to a 
proper consideration of that motion. 

But had an appeal really been “ fahen” to this Court by 
appellant, so as to justify the appellees in claiming the right 
to a present hearing on the merits? The appeal had 
merely been ad/owed by the court below; but under the 
rule then in force it was not returnable to this Court until 
the second Monday of October next, at which time the 
appellees had been cited to appear (Record, f. 1593). And 
under the new rule appellant had thirty days after its 
adoption to file the record. But the appellees had filed 
here and printed this record before the new rule was pro- 
mulgated, and not for the purpose of the motion to dis- 
miss, but for the admitted alternative purpose of a present 
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hearing and determination “ on the merits,” under the guige 
of a motion to “affirm.” Whatever costs are connected 
therewith are, of course, incident to this motion only. 
It is therefore respectfully submitted that neither this 
motion nor its costs are properly incident or chargeable 
to the motion to dismiss for want of jurisdiction; and 
especially, since the statement in the former brief (p. 6) 
that this record, “ even for a trial on the merits would be 
utterly useless,” and the sworn statement on which it rests 
stand uncontradicted in any way. 

It may be added that no criticism has been made or in- 
tended upon the clerk of the court below for certifying 
this record, and further, that the affidavit of Wm. G. Choate, 
appended to appellee’s brief, shows the evident purpose of 
the communication to him on February 27, by “ plaintiff s 
solicitors,” as stated in the affidavit of Mr. Titus. It in- 
formed him that it was admitted that the appeal had been 
allowed too late, “and that nv objection would be made to 
the granting of the motion made hy appellees to dismiss 
the appeal.” Tt simply explains why there was no appear- 
ance here for appellant on the return day of the motion, 
and had no reference to the question of costs, which had 
all been incurred before service of the notice of motions, 
which was the first information appellant's solicitors or 
his counsel had that such motions were even contemplated. 

As to the “ Pleadings and Proofs” of the respective 
parties (Exhibits A and B) used on the trial in the court 
below, it is only necessary to refer to the rule of that 
court relative thereto, which for convenient reference is 
hereto appended. 

EDWARD LANDER, 
Of Counsel for Appellant. 


Civenit Court Beule as to heecord. 


* The cases and points, and all other papers furnished 
to the court in calendar causes, other than causes for 
trial before a jury and reviews in bankruptey, shall be 
printed, unless, by special order of the court obtained eight 
days before the hearing, such printing, or some part 
thereof, shall be dispensed with. 

~The appellant, in appeals, the plaintiff in error, in writs 
of error, the excepting party in exceptions to master’s re- 
ports, and the moving party on motions for a new trial, 
and the argument of demurrers, shall cause the papers to 
be printed, and such papers shall include all the papers 
necessary for the proper presentation of the case on both 
sides. 

“Tn all other cases, each party shall cause to be printed 
the pleadings, proofs, and papers filed on his behalf. At 
the beginning of the argument each party shall furnish to 
his adversary three copies of his printed points, and, at 
least eight days before the argument, three printed copies 
of all other papers shall be turnished by the party print- 
ing the same to the adverse party. A party recovering 
costs shall be allowed his disbursements for the printing 
required of him by this rule.” 

Dlatchford’s Rules, ete., p. 440. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1890. 


No. 1588, 


THOMAS J. PHELPS, -Assigner, APPELLANT, 
v8. 


GEORGE ELLIOTT ann GEORGE L. ELLIOTT, as 


Execurors, APPELLERS. 


BRIEF OF APPELLEES AS TO COSTS ON MOTION TO DIs- 
Miss OR AFFIRM. 


On September 25, 1885, a decree was filed and entered 
dismissing the bill as against defendant Elliott. The costs 
were thereafter, on November 7, 1888, taxed by the clerk. 
On November 6, 1890, the action was by order revived as 
to Elliott’s executors. On November 6 appeal was, upon 
petition, allowed by Judge Brown, and citation issued and 
was served November 7. 

Appellees then ordered transcript of record prepared by 
the clerk of the circuit court, and upon obtaining the ree- 
ord filed it in the clerk’s office of this Court and caused it 
to be printed. 
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Appellees then, on February 3, made and served notice 
of motion, with brief, to dismiss the appeal or to affirm the 
decree. ' 

This motion was made returnable on March 2, 1891, 
and the notice of motion with brief was served, and service 
admitted by the solicitors for appellant on February 3. 

No intimation was given to any one by appellant until 
February 27, 1891, three days before the return day of the 
motion, that the solicitors for appellant admitted that the 
appeal should be dismissed. (Affidavits of Choate and 
Harris.) 

At that time all the expenses of the transcript and for 
printing had been incurred. 


That part of the affidavit of Herbert B. Titus which states 
that he informed defendant's counsel that appellant admit- 
ted that the appeal should be dismissed, is disingenuous. 

The notice was given on February 27, three days before 
the return day of the motion and twenty-four days after the 
service of the notice of motion and brief, and yet, from the 
affidavit of Titus, on this motion (page 9), it is left to be 
inferred that counsel for appellant, immediately after the 
service of the notice of motion, examined the record and 
saw at once that theappeal had been allowed too late, “ and 
so informed defendant’s counsel in Néw York,’’ and that 
therefore the motion of the appellees to affirm was calcu- 
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lated to occasion unnecessary costs and expense. 


[t is conceded that it was not discovered that the appeal 
could not be sustained until after the service of the brief of 
the appellees. 

No acknowledgment of this discovery was made until 
twenty-four days after the service of that brief. 

And the motion in respect of costs was delayed until after 
the submission of the motion to dismiss or affirm. 
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The complaint is that the appellant was not permitted to 
discover his mistake for himself, as “ it may fairly be pre- 
sumed ” he would have done “in preparing the transcript 
of the record for this Court.” (Brief for Appellant, p. 5, mid.) 


This position implies that the appellees could do nothing 
to rid themselves of litigation-until the regular return day 
of the transcript—an implication which the practice of this 
Court sufficiently repels. 

But if presumptions are to be indulged, the most obvious 
of them must be the inference that no such discovery would 
have been made and admitted by the appellant, except 
under pressure from the appellees. 

It is difficult to suppose that the numerous particulars set 
forth in the petition for appeal (Record, p. 907) were gath- 
| ered without reference either to the docket entries or to the 
papers in the cause. 

Yet both the docket entries (Record, p. 905) and the judgment- 
— roll (id., f. 1577) show that the final decree was filed and 

entered on the 25th day of September, 1888S. 
And if the appellant omitted to discover or to respect 
these portions of the record, in preparing, on November 6, 
1890, his petition for appeal, what reason can exist for pre- 
suming that he must have corrected such omission, upon 
subsequently preparing a transcript of the record for use 
upon that appeal t 
It would be extraordinary, indeed, if after motion by the 
appellee to dismiss, the appellant might escape liability for 
costs, by asserting that, if left undisturbed, he might ulti- 
mately have obviated the necessity for such a motion, by 
voluntarily abandoning his appeal. 


A transcript of the record below was necessary for the 
presentation of the motions. The clerk of the circuit court 
was not authorized to impair or to vary the contents of that 
record. 

Redfield vs. Parks, 130 U.S., 624. 
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And it was quite immaterial that the record was to be 
filed by the appellees, and not by the appellant. 
Smith vs. Clark ef al., 12 How., 22. 


The contention of the appellant, (Brief, pp. 5.7) that the 
record contains matter which was not before the court be- 
low, might readily be answered by denying his right to 
challenge the verity of the record as certified by the clerk. 

Hudgins et al. vs. Kemp, &c., 18 How., 534. * 


But the contention is wholly unfounded in fact. 

The extensive transcripts of the two records inserted in 
the present record (Record, p. 541, p.617) were, in print, and 
in their entireties, placed in evidence by Phe/ps himself, as 
his Exhibits “D” and “FF.” (/d., p. 480.) 

The rules of the supreme court of the District of Colum- 
bia (id., p. 73) were also put in evidence, in print. 

But of such of the material proofs as were not already in 
print, it beeame convenient, if not indeed necessary, to fur- 
nish printed statements for the use as well of counsel as of the 
court, on the hearing below. 

For like convenience, the pleadings also were printed. 

Yet these printed statements and printed pleadings were 
never filed in the cause. 

And whatever may be now claimed for them by the ap- 
pellant (Brief, p. 7), they formed no more a part of the rec- 
ord of the cause, because they were used upon the hearing 
thereof, than the briefs which were employed, on the same 
occasion, by counsel. 

But to suppose that, upon appeal to this Court, these 
printed stutements—the compilations of attorneys in the 
cause—should be here transmitted by the clerk below, in 
exclusion of the proofs at large, to which the statements 
related, is to disavow all acquaintance with the course of 
appellate proceedings. 

It was impossible for the court below to notice, judicially, 
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the rules of the supreme court of the District of Columbia; 
vet the proceedings disclosed in the transcripts of the two 
records put in evidence by Phelps, presented questions which 
could be determined only with reference to those rules. If 
it was important that the court below should appreciate the 
distinction observed in this District between the course of 
proceedings at law and the course of proceedings in equity— 
between such appeals from our special to our general term 
as might, and such as might not, operate as a supersedeas—it 
was still more essential that the court below should be able to 
perceive that the rules of equity practice in this District were 
substantially such as had been prescribed for the circuits. 

The bearing of some of those rules upon the merits of the 
controversy has been noticed in the brief already filed by 
the appellees, and reference has been omitted to other of 
such rules, only from the confidence entertained in the points 
presented upon the original motions. 

But in the absence of those rules, who shall say what 
might have been the contentions of the plaintiff below? 


The defense that the appellant was induced, from an an- 
swer given him by the clerk of the court below, to procure 
the appeal taken on November 6, 1890, is wholly inadmis- 
sible. 


Mr. Titus was of counsel, but not one of the solicitors, of 
the complainant below, and it was by request of those so- 
licitors that he (instead of themselves) prepared the petition 
for an appeal and obtained the appeal itself. (Appellant's 
Brief, p. 8.) 

There is no affidavit to the effect that the solicitors of 
Phelps supposed the final decree to have been entered as 
late as November 7, 1888. 

No such affidavit could prevail. 
In advance of the entry of a final decree for Mr. Elliott, 
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an obvious anomaly must have been presented in prozeed- 
ings for the taxation of costs in his favor. 

Yet, upon being served by the solicitor of Mr. Elliott with 
the bill of costs of that defendant and with notice of the 
taxation thereof, the attorneys for Phelps, as early as the 
second day of November, 1888, admitted due service of the 
bill and notice. (Record., fol. 1576.) 

The “ effect” of the written endorsement sent to Mr. Titus, 
in July last, by the clerk, is stated in the affidavit of the 
former. (Appellant’s Brief, p. 8.) 

The “terms” of the endorsement are “ as deponent remem- 
bers.” (/d., Lb.) 

As the “effect” of the writing is here contrasted with its 
“terms,” the former, as it is but a matter of conclusion, de- 
pends upon proof of the latter. 

The question addressed to the clerk by Mr. Titus was, “ when 
the time for taking an appeal herein would expire.” (Jd., Ib.) 

The clerk not only answers this question, categorically, 
but proceeds to add the ground upon which bis legal con- 
clusion is based: “ November 7. Final decree entered Novem- 
ber 7, 1888.” 

It is not a little singular that the clerk sliould thus an- 
ticipate the very point discussed in the original brief of the 
appellee, that it is the date of the entry (and not of the enroll- 
ment) of the decree, whach marks the commencement of 
limitation. 

It is still more remarkable, that the clerk should have 
committed an error into which no record in his office could 
have assisted him in falling. 

It is reasonable to suppose that the “ effect” of the clerk’s 
communication was misapprehended, and that its “ terms ” 
were not such “as deponent remembers.” 

‘What the clerk probably did indicate was that the final 
record was filed on the 7th of November, 1888. 

It has already been suggested that the petition for appeal 
could scarcely have been prepared without some resort to the 
entries and papers relating to the cause. 
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It can never be successfully contended, however, in this 
Court, that counsel may renounce all personal attention to 
the record and rely with impunity upon the statements, acts 
or opinions of the clerks below. 

Richardson vs. Green, 130 U.S., 112. 


It was not for the appellees to assume that the appellant 
would admit the nullity of his appeal. It was supposed, on 
the other hand, by the appellees, as shown in their brief 
upon the motion to dismiss, that the validity of the appeal 
would be defended by the appellant upon grounds which, 
if unsound in themselves, were still not without some claim 
to consideration and notice. 

Yet unless it can be held that it was the duty of the appel- 
lees to anticipate that the appellant would concede the nullity 
of his appeal, it cannot be held that the appellees might not 
move to dismiss that appeal. And if they might move to 
dismiss, they might also, under the rule, unite with that 
motion a motion to affirm. 

It is not denied by the appellees that their motion to dis- 
miss must be determined with reference to some few and 
particular portions of the record. 

But the appellees were not obliged—it would have been 
imprudent in practice—to renounce their right to move, in 
the alternative, to affirm. 

And in dealing with the merits of the controversy it was 
necessary to consider the course of the proceedings in bank- 
ruptey (Record, p. 484), as well as the course of proceedings 
in the cases of Phelps vs. McDonald and Hovey vs. McDonald, 
all of which proceedings lad been offered in evidence by 
Phelps himself. 

Yet it was impossible for this Court to consider these pro- 
ceedings unless they should be printed. Though it is cer- 
tainly remarkable that Phelps should impute as a fault to 
the appellees that they have printed that portion of the 
record for which he himself was responsible, it is not too 
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much to suppose that had any of those matters been left un- 
printed, without his consent, the omission would have been 
immediately—and correctly—assigned as a reason why this 
Court should refuse to consider the motion to affirm, until the 
omission was supplied. 

Upon a motion to dismiss or affirm it may not be requisite 
to print more of the record than shall enable this Court to 
understand the case, but it can never be permissible to print 
less. 

Nor will this Court, it is conceived, except for strong 
reasons, subject an appellee or defendant in error to the peril 
of luss of costs, on the one hand, if the record be not printed 
at large, and of non-consideration of his motion to affirm, 
on the other, if the record be not thus printed. The refusal 
of any part of the costs of printing the reeord—costs whieh 
are taxable by law (96 U.S., 594)—must be regarded as a 
penalty inflicted for the abuse of right. 


The principle upon which costs are allowed in this Court, 
upon dismissals for want of jurisdiction, is that the right to 
determine the motion to dismiss implies also the right to 
determine the costs which are incident to the motion (114 
U.S., 264); but, for the discouragement of vexatious appeals 
and writs of error, this Court has authorized a motion to 
affirm to be united as an incident to any motion to dismiss. 
Where, in good faith, the record has been printed for the pres- 
entation of both motions, this Court, upon granting the mo- 
tion to dismiss, must either allow to the prevailing party the 
cost of printing the whole record or limit his reimbursement 
to the cost incurred in printing so much of the record as 
was necessary for the determination of the motion to dis- 
miss. 

This latter alternative, besides being attended with some 
difficulties in practice, would dishearten the exercise of the 
right to unite motions to affirm with motions to dismiss. 
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The adoption of the former course would amount merely 
to obliterating the distinctions in allowing costs for print- 
ing, whether incurred upon motions to dismiss or upon hear- 
ings upon the merits, provided that with the motion to dis- 
miss there was honestly united a motion toaffirm. The right 
to award to the prevailing party the cost of printing the whole 
record, upon granting his motion to dismiss, when such mo- 
tion was united with a motion to affirm, would still flow from 
the right of this Court to determine the motion to dismiss, 
It would, indeed, be quite competent for this Court to suffer 
and even to require the transcript at large to be printed upon 
every motion to dismiss. In such case the cost of printing 
would be allowed as, of course, if the motion prevailed. 

The power of the Court to allow the cost of printing the 
whole record, upon the allowance of a motion to disiniss, 
with which has been united a motion to affirm, would seem 
to be salutary and undoubted. 


The 9th subdivision of Rule 10, upon which the appel- 
lant relies (Brief, page 6), is permissive, and not mandatory, 
as to the designation of the parts of the transcript to be 
printed, and thie designation is to be made, in the first place, 
by the appellant or plaintiff in error. The subdivision does 
not compel such a designation, and especially under the 
circumstances of the case before the Court. 

If the rule were applied to such cases as the present, the 
right of the appellee to move to dismiss or affirm, before the 
regular return day of the transcript, would or might be ren- 
dered nugatory. 

Notice of the appeal taken by Phelps was communicated 
to the appellees on November 7, 1890; and considering that 
the transcript must be prepared below and filed above before 
the appellees could give proper notice of what, if anything, 
they desired to be excluded from print; that Phelps would 
then have 90 days to propose additional matter to be printed; 
2 
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that the transcript, as thus marked out, must then be in fact 
printed under the supervision of the clerk ; that the brief of 
the appellee must be thereafter prepared and served, and 
that three weeks must then elapse before the motions dis- 
cussed in the brief could be heard, it is obvious that little 
prospect could exist for a termination of the controversy dur- 
ing the present term of this Court. 

Under such circumstances, the appellees would be forced, 
in effect, to submit to the delay imposed upon them by the 
action of Phelps, until the month of October next, at least. 
According to his own theory, the appeal taken by Phelps 
was taken only on the last day but one of the two years in 
which he assumed his right of appeal existed. 

And as that appeal was allowed on November 6 last, he 
could not be compelled to here file the transcript before the 
17th of October, 1891. 


It seems to be supposed by the appellant that the appellees 
could have no motive in accelerating the determination of the 
controversy. 

If the right, however, of the appeliees to hasten the end of 
litigation, through the process thev haveselected, be conceded, 
the motives which have influenced them in exercising that 
right would, in general, it is supposed, stand-exempt from 
inguiry. 

But the claim made by the appellant is, in effect, for the 
present value of $152,300, in 3.65 bounds of the District of 
Columbia, to the proceeds of their semi-annual coupons 
from June 28, 1875, and to interest at 6 per cent. per annum 
on each coupon as it matured, representing an aggregate of 
over $270,000. 

The appellees are executors, and they were unable, in 
prudence, to administer the estate of their testator, so long 
as the litigation remained undetermined. 

The appellees were not, however, the persons who were 
solely or most largely interested in defeating the appeal. 


— 
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The facts disclosed in the record render it apparent, that 
if the appellees were required to satisfy any decree against 
them in this cause, they would be entitled to contribution, 
for much the larger part of their payment, from Glover, Hyde 
and the estate of the late Mr. George W. Riggs. 

And to be speedily relieved from liability to such contri- 
bution, was an object of great’ moment to persons engaged in 
the business of banking. 

Such, indeed, is the known disinclination of business men 
to have “a lawsuit ” hanging over them, that original as well 
as appellate proceedings are constantly conducted against 
them, with no other purpose or expectation on the part of 
the promoters of such proceedings, than to obtain from the 
defendants some payment or concession as the price of their 
peace. 

The suggestion that the costs, if any, allowed to the ap- 
pellees, must fall upon the creditors of the bankrupt estate 
represented by Phelps, is unavailing. 


Nothing is better settled than that a trustee, an executor, 
administrator, or assignee in bankruptcy, when instituting 
or defending against strangers any litigation in equity, is 
subject to the same responsibility and entitled to the same 
benefits, as to costs, as if he appeared in his personal capacity. 

The decree against him for costs is to be satisfied de bonis 
propriis. 


2 Dan. Ch. Pract., 1382 (5th Am. ed.). 


Had this appeal been taken by Phelps without vexatious 
purposes and free from that negligence which, when charged 
upon his counsel is, in effect, imputed to himself, he might, 
no doubt, receive reimbursement of his costs and expenses 
out of the estate, if any, of the bankrupt. 

But it was entirely well known to Phelps, at the time of 
the institution of this suit, that, as assignee, he was utterly 
without assets. (Record., p. 514, passim.) 
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He was not compelled to continue as assignee and to em- ; 
bark, without indemnity, in expensive litigation. 

If he thought proper to enter upon the litigation without 
security, he must submit to the consequences of his volun- | 
tary action. 

If he has obtained “ backers” for his enterprise—whether a ae 
creditors of the bankrupt or not—the accounts existing be- 
tween them can have no influence upon the present motion. 


Ws. G. Cuoarte, 
Joun SELDEN, 
Counsel for Appellees. 


CIRCUIT COURT OF THE UNITED STATES, SOUTHERN DIS.- 
TRICT OF NEW YORK, IN THE SECOND CIRCUIT. 


. Tuomas J. PHEevps, Assignee, 
—_ v8. 
Georce Exuiorr and Georce L. Ettiort, As Executors. 


Unirep States OF AMERICA, hes ; 
Southern District of New York, 


I, John A. Shields, clerk of the circuit court of the United 
States for the southern district of New York, do hereby cer- 
tify that the “ Rules of Practice of the Supreme Court of the 
District of Columbia,” contained in the record in the above- 
entitled suit, transmitted by me to the Supreme Court of the 
United States, is filed in this action as “ Def’ts’ Elliott Ex. 
A, March 25, 1887, J. A. S., Ex’r,” and is a printed book. 

— That there is nothing to indicate on said exhibit what 
portions of said book were actually offered in evidence, and 
that the exhibit was therefore returned in its entirety, as filed. 

That the exhibit marked “ Def’ts’ Elliott Exhibit F, March 

} 25, 1887, J. A. S., Ex’r,” is a single document containing sev- 

, eral depositions, and 1s filed, and there is nothing thereon to 
indicate what portions, if less than the whole, were read in 
evidence. 
| I further certify that the same is true of the record in the 
| cause of Hovey and Dole vs. McDonald and White, which is 
| a single printed document; and I further certify that all of 
the exhibits in said cause were returned in their entirety in 
the transcript of the record in this cause. 

In testimony whereof I have hereunto set my hand and 
affixed the seal of said court, at the-city of New York, in the 
district and circuit above named, this 11th day of March, in 
the year of our Lord one thousand eight hundred and ninety- 
one, and of our Independence the one hundred and fifteenth. 
[SEAL. ] JoHn A. Suiexps, Clerk. 
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SUPREME COURT OF THE UNITED STATES. 


THomas J. PHetps, Assignee, Appellant, 
vs. 
Grorce Evtiorr, Georae L. Excrort, as Exzecutors, &c., { 
and Others, Appellees. 


STaTeE OF New YorK, 
City and County of New York, ts 

WitiraM G. Cuoarte, being duly sworn, deposes and says 
that he is of connsel for George Elliott and George L. El- 
liott, as executors, appellees; that on the twenty-seventh day 
of February last he received a paper signed by Mr. Hugh 
Willson, one of the solicitors for appellant, stating, in effect, 
that it was admitted that the appeal taken or allowed in 
this cause on November 7, (sic,) 1890, by the appellant had 
been taken too late, and that no objection would be made to 
the granting of the motion made by appellees to dismiss the 
appeal. 

Deponent further says that said motion to dismiss was 
made returnable on the second day of March, 1891, and the 
notice of motion, with brief, had been served upon the solic- 
itors for the appellant on February 3, 1891. 

That on receiving said paper from said Willson deponent 
directed it to be sent to R. Dancan Harris, who had acted as 
solicitor for said Elliotts, appellees, so that the same might 
be forwarded to Jolin Selden, of counsel for said Elliotts, in 
Washington, D.C., before the second day of March, instant, 
the return day of the appellees’ motion to dismiss or affirm. 

That deponent is informed by said Harris that said paper 
was not received by him, and deponent believes the same to 
have been mislaid or lost, and after careful search has been 
unable to find the same; that long before said paper was 
received by deponent the record or return of the clerk, upon 
which sdid motion to dismiss or affirm was based, had been 
printed and filed in the office of the clerk of this Court. 


ao —- ee 
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That the brief on said motion had been printed and was 
served on the solicitors for plaintiff, appellant, on February 
3, 1891, twenty-four days before the receipt of said paper from 
said Willson. 

_ That deponent never heard nor had any intimation prior 
to the receipt of said paper, on February 27, 1891, that the 
said solicitors or the counsel for appellant admitted that the 
appeal was not taken in time, or that they would not oppose 
the motion to dismiss; that one of the solicitors for said ap- 
pellant, Mr. Deuel, had, for many years and until recently, 
been clerk of the cireuit court of the United States for the 
southern district of New York, and that deponent supposed 
that said appeal was taken advisedly, and that the said solic- 
itors intended to insist in this Court that said appeal was 
taken in time. 

Wa. G. CHoare. 


Sworn to before me this 12th day of March, 1891. 
[SEAL. ] Francis E. Parker, 
Notary Public, New York City and County. 


SUPREME COURT OF THE UNITED STATES. 


Tuomas J. PHetps, Appellant, 
v8 


GEORGE Exxtiorr and Groree L. Exwiort, as Executors, 


and Others, Appellees. J 


StaTE OF New YORK, } 


City and County of New York, fe: 


R. Duncan Haruis, being duly sworn, deposes and says 


that he acted as solicitor for the defendants, Elliotts, on the 
trial of this action. 
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That on November 7, 1890, papers allowing an appeal 
from “a decree entered on November 7, 1888,” were served 
on deponent at his office, in the city of New York. 

That thereafter deponent ordered from the clerk of the 
circuit court of the United States for the southern district of 
New York a transcript of the record in the claim of Phelps 
vs. Elliott. 

‘That deponent, in order to obviate any objection on the 
part of the appe!lant that the record filed was not the entire 
record, instructed said clerk to make as his return the entire 
record as it was on file in his office. 

That said clerk made up the record which contained the 
various papers, depositions, &c., as they remained on file in 
his office, and that said record was filed in the office of the 
clerk of this court and subsequently printed as the basis for 
the motion to dismiss the appeal herein or to affirm the de- 
cree, 

Deponent further says that all the matter printed in the 
record herein is or was on file in the office of the clerk of the 
said circuit court as pleadings, proofs, or exhibits at the time 
of the making and certification of said recerd, and that all 
of it was filed by one or the other party as exhibits, proofs, 
or pleadings in said action. 

That the evidence taken in and entitled in other causes 
und printed in said record was, by stipulation, used in and 
upon the trial of this action and was filed as exhibits in said 
action in said clerk’s office. 

That all the pleadings and proofs used upon the trial of 
said action are contained and printed in said record, and 
that said record is printed as received and certified to by the 
clerk of said circuit court. 

That deponent resides in the city of New York and has 
an office in said city; that deponent never heard from ap- 
pellant’s solicitor nor from counsel for appellant nor from 
any one, either directly or indirectly, that the solicitors for 
appellant admitted that said appeal had been taken too late 
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or that they did not intend to oppose the motion to dismiss 
until the second day of March, 1891, when Thomas M. 
Wheeler, who is associated with counsel for appellant, asked 
deponent if he had taken the default on the motion to dis- 
miss, at Washington, on that day. 

Said Wheeler then said that the ‘solicitors for appellant 
had concluded that the appeal had been taken too late, and 
had not opposed the motion. 

That this was on March 2, the return day of said motion, 
and at no time before had deponent heard that the said 
solicitors for appellant did not intend to oppose the motion 
to dismiss. 

That all the matter contained in the various exhibits 
printed as part of the record was introduced in evidence in 
the circuit court, under stipulation, and under said stipula- 
tion either party could refer to or use any portions of the 
evidence, or such documents as were contained in the various 
exhibits, on the trial of the action, and when it became nec- 
essary to make up the record such exhibits were included in 
their entirety and were printed as contained in the record 
certified to by the clerk of said court. 

That so far as the parts of the evidence were already in 
print, as was the case with the record of the case of Hovey 
and Dole vs. McDonald and White and the rules of the 
supreme court of the District of Columbia, they were not re- 
printed as parts of the pleadings and proofs (Exhibits A & 
B), printed for the use of the circuit court on final hearing, 
but were presented to the court and read from and referred 
to by counsei on the argument of the cause. 

That deponent is informed and believes that the disburse- 
ments for record, printing, and other matters do not exceed 
thasum of eighteen hundred dollars. 

That deponent has asked John A. Shields, clerk of the 
circuit court, to make an affidavit as to the facts in relation 
to the making up of the record and of the circumstances con- 


oui 
1s 
nected with the note referred to in the aflidavit of Herbert 
B. Titus as giving the date of the entry of final judgment. 
That said Shields declined to make any affidavit, stating 
that he could only give a certificate as to the conditions 
under which the record was made up and the condition of 
the exhibits as they were on file in his office. 
: R. D. Harris. <j 
Sworn to before me this 13th day of March, 1891. 
[ SEAL. | MAURICE SPILLANE, 
Notary Public, New York County. | 
— 
~ 


08. 


GEORGE“ELLIOTT and GEORGE 
L. ELLIOTT, Haecutors, Appellees. | 


On Appeal from the Circuit Court of the United. 
States for the Southern District of New York. — 


Brier or APPELLEES ON MoTiIon TO Dismiss OR | 
To AFFIRM. : 


WM. G. CHOATE, 


aot 
eS 


e, 


im ie, ; se: weet ’ . . SOG, tae: ay ‘ 
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MOTIONS AND NOTICE THEREOF. 


SUPREME COURT OF THE UNITED STATES. 
No. 1588, October Term, 1890. 


Thomas J. Phelps, Assignee, Appellant, 
vs. 
George Elliott and George L. Elliott, Executors, 
of John Elliott, deceased, Appellees. 


And now come the appellees, through the under- 
signed, their counsel, and move this HonorableCourt, 
First. That the appeal taken and allowed on the 
6th day of November, 1890, to this Court, in the 


above cause, be dismissed. 

(a.) Because there is no such decree as that from 
which said appeal was taken and allowed, and 

(6.) Because the only final decree, as between the 
now appellant and the now appellees, rendered in 
said cause, was filed and entered therein, on the 25th 
day of September, 1888, and no appeal to this Court, 
from such decree, could be lawfully taken or allowed, 
on the 6th day of November, 1890. 

Secondly. That, in case such motion be overruled, 
the said decree of September 25th, 1888, may be af- 
firmed, on the ground that the appeal, if any, taken 


il 


estly taken for delay 


from such decree, WS manif 
only. 
Washington, D. C., 
January 31, 1891. 
Wm. G. CHOATE, 


JouNn SELDEN, 
Counsel for Appellees. 


Filed January 31, 1891. 


nday, the second day of 
in the above en 
Supreme Court 
Brief whereof a 


That, on Mo 
ig motions, 


Take Notice. 
March, 1891, the foregoll 
titled cause, will be submitted to the 
of the United States, 0” the printed 


copy is hereunto annexed. 
Dated, This Second day of February, 1891. 
Ww. G CHOATE, 
JouN SELDEN, 
Counsel for Appellees. 


To Messrs: 
Thomas J. Phelps, Assignee, 
who 18 
AD ellant in said cause; and Herbert B. Titus who 
9 


was of Counsel,—and Deuel & Wilson, who were the 
Attorneys;—! said cause, for the said Thomas J. 


Phelps, Assignee, 10 the Cot 


irt below. 


ADMISSIONS AND PROOF OF SERVICE. 


Copies of the foregoing motions and notice with 
copies of this Brief thereunto annexed, have been 
filed in the Clerk’s office, with the following admis- 
sions and proof of service attached to such copies: 


‘*Service admitted, this 8rd day of February, 1891, 
of the foregoing motions and notice, and of the 
printed Brief therein mentioned. 


Herbert B. Titus, | 
Of connsel, below, for the rid Appellant, Thomas J. /° 
Phelps. 


Deuel & Wilson, 
Attorneys, below, for the now Appellant, Thomas J. 
Phelps.’ 


‘Spare or KENTUCKY, 
City of Covinglon. \ 

lL, Richard P. Erust, of the City of Covington, in 
the State of Kentucky, being duly sworn, depose and 
sav: That I am, and for more than eight (8) years 
have been, a Notary Public, in and for the said City 
in the said State, duly appointed, commissioned and 
qualified, and that, in the said City, in the said State, 
a true copy of the Motions, Notice and Brief con- 
tained in the printed document hereunto annexed 
and marked A, was by me, in person, served upon 


SS: 


the said Thomas J. Phelps mentioned in the said 


Motions, Notice and Brief, by delivering said copy 
into the hands of him, the said Thomas J. Phelps, 
on the fifth (5th) day of February, 1891. 


NOTARIAL } Ricuarp P. ERNST. 
sEAL. \ Nolary Public, Kenton County, hy. 


STATE OF KENTUCKY, | 
Nenton County. | 
|, Joseph C. Finnell,a Commissioner of the Cireuit 
Court of the United States for the District of Ken- 
tucky, at Covington, certify that Richard P. Ernst, 
the above-named Notary Public, personally appeared 
before me and acknowledged the signing and sealing’ 
of the above to be bis act and deed, and now makes 
oath that said statement above is true and correct. 
Witness my hand as U. 8S. C. C. Com’r ny. Dist.. 
this Feb’y 7th, 1891. 


| OFFICIAL | JoserpH C. FINNELL, 
{ SEAL. |} UJ. 8. C.C. Com’r A. D.”’ 


Supreme Court of the United States. 


OCTOBER TERM, 1890. 


THOMAS J. PHELPS, Assignee, 
Appellant, 


vs. L No. 1588. 


GEORGE ELLIOTT end GEORGE 
L. ELLIOTT, Lvecutors, Appellees. | 


On Appeal from the Circuit Court of the United 
States for the Southern District of New York. 


BrieEF OF APPELLEES ON MOTION TO DISMISS OR TO 
AFFIRM. 


This was a suit for equitable relief, brought by 
the Appellant, a citizen of Ohio, and the Assignee 
in Bankruptcy, of one McDonald, in the Superior 
Court of the City of New York, against surviving 
members of a certain banking-firm known as Riggs 


d& Co., and afterwards removed into the Circuit Court 
of the United States for the Southern District of 
New York, upon the petition of John Elliott, the 
testator of the Appellees, a citizen of New York, 
and the sole defendant upon whom service of process 
was, or could be, then effected.* 

The suit,—commenced on August 20, 1884,—was, 
in effect, to compel the defendants to account for, 
and to deliver up, unto the plaintiff—Assignee, $152,- 
300 of 3.65 Bonds of the Districtof Columbia,( quoted, 
then, ( 107 or 108, and, /as/, in the Record, @ 120 
or 121,) which had been purchased as negotiable in- 
struments, by igys & Co. from McDonald and 
another, on June 28, 1875, (© 71, (their full value, at 
that date,) after final decree, in favor of the vendors, 
but with actual notice of an appeal taken by the As 
signee, in a litigation (—which was finally concluded 
in July, 1880—) between the Assignee and his Bank- 
rupt, and another, over the ownership of the seeuri- 
ties, yet purchased, nevertheless, in entire good faith, 
in point of fact, and with knowledge (through his 
counsel,) onthe part of the Assignee,—which bonds, 
in like good faith, had been resold upon the market, 
by Riggs & Co., in the usual course of business, be- 
fore the 10th day of December, 1875, at a price not 
exceeding 72. 

The rights of the Assignee against the surviving 
members of the firm of ?/ggs & Co.—so far as those 
rights depended upon the result of the 7/s which was 


*hieckhoefer, another of the defendants, and a citizen of Maryland, 
afterwards, by leave, appeared and demurred to the bill, in the Cir- 
cuit Court, where, upon such demurrer, the bill, as to him, was de- 
creed to be dismissed, But from that decree no appeal was prose- 
cuted, 
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pendens at the time of the purchase of the bonds by 
that firm,-—was rested in the complaint, or bill, solely 
and exclusively upon the decree which this Court 
had rendered in Phelps vs. McDonald, 99 VU. &., 
298, 308, where the decree‘of the court below, dis- 
missing the bill ov demurrer, had been reversed, and 
the cause remanded for further proceedings. 


The case was attended, upon the final hearing, with 
the consequences which might have been expected. 


(Opinion below. Ree. pp. 889-896.) 


By a decree dated the 24th day of September, 1888, 
(Ree. ff. 1572-1573.) and duly filed and enfered on the 
next following day, (Ad. 1573, 1574, 1577, 1585, 1594- 
1595,) the bill, or complaint, as to John Elliott, was 
dimissed, with costs. 


On the 6th day of Norember, 1890, the Assignee 
caused the suit to be revived against /he Haxecutors 
of John Elliott, who was then deceased, and, there- 
upon, prayed and was allowed— let it be conceded, ) 
—an appeal to this Court, from the decree thus en- 
tered on the 25/4 day of Seple mber, 1888. (Rec. ff. 


1581, 1587-1589.) 


Under the practice authorized in Hr parte Russell, 
13 Wall., 671, Thomas & Co. v. Woolbridge, 23 1d. 288, 
and Clark v. Hancock, 91 U. 8S. 493, the Appellees 
have here docketed the cause, and filed and printed 
a transcript of the record, and, upon due notice, ac- 
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companied by a copy of this Brief, to the Appellant, | 
and to his counsel below, now move to dismiss the 
appeal. | 
With this motion is united, in the alternative, a ; 
motion fo affirm. 


(/pon the motion to dismiss. 


Under the 22d section of the Judiciary Act of 
1789, as amended by Act Congress March 3, 1803, 
Sec. 2, (2 Stat., 244,) no writ of error could be 
brought, nor any appeal allowed, to this Court, from 
the Circuits, but within five years ‘‘after rendering 
or passing the judgment or decree complained of.”’ 


As the time at which decrees, in particular, might 
be considered as rendered or passed, depended, in 
some measure, upon the course of practice in the Cir- 
cuits where the decrees were pronounced, the com- 
mencementof the limitation intended to be established 
by this Act, was not regular or uniform. 


In 1857, this Court, through Mr. Justice Nelson, 
say : 


‘The dime to be taken as when the judgment or 
decree may be said to be rendered or passed, may 
admit of some latitude, and may depend somewhat 
upon the usage and practice of the particular court.’’ 


—- +. 


Adverting to the circumstance that no such ques- 
tion ‘‘can arise in England, where the time for 
appeals runs two years from the enrolment of the de- 
cree,’’ the Court add: 


‘* The time of enrolment cannot well be adopted 
by this Court, as on many of the Circuits it is under- 
stood, according to the practice, no enrolment takes 
place.”’ 


Silsby e/ al. v. Foote, 20 How., 295, 296. 

Yznaga del Valle v. Harrison ef al., 93 U. S., 
233, 235. 

See Board of Commissioners ¢. Gorman, 19 
Wall., 622, 665. 


But under Rev. Stat. U. 8., See. 1008, no writ of 
error can be brought, nor any appeal taken, to this 
Court, from the Circuits, in civil cases, but within 
two vears ‘‘ after the entry’ of the judgment or de- 
cree. 

The like limitation is prescribed by Rev. Stat. U. 
S., See. 1003, for writs of error from this Court to 
the State tribunals. 


The phraseology employed in Rev. Stat. U. &., 
See. 1008, was adopted, no doubt, with reference to 
the ruling made in Silsby et al. v. Foote, and in or- 
der to give greater precision tothe period from which 
the limitation was required to commence. 


() 


The date of the enfry of the decree now in ques. 
tion, appears not only from the transcript of that 
decree preserved, at large, upon the records of the 
Court below, (Rec. f. 1574,) but also in the judgment- 
roll, ({d. f. 1577,) and in the docket entries, made by 
the Clerk in the ordinary and necessary discharge of 
his duty. (Id. ff. 1585, 1594-1595.) 


In equity and admiralty causes, it is provided by 
Rev. Stat. U. 5., Sec. 750, that only the process, 
pleadings and decrees, and such orders and memor- 
andums as may be necessary to show the jurisdiction 
of the Court and the regularity of the proceedings, 
shall be entered upon the final record. 


The memoranda preserved by the Clerk, consist, 
largely, if not exclusively, of entries in his dockets. 
And as these entries afford, in many instances, the 
only record of the matters to which they relate, they 
become, of necessity, in such cases, conclusive. 
Phil. W. & B. R. R. Co. ve. Howard, 13 How., 
807, Sal: 
W. A. & G.S. P. Co. v. Sickles ef al., 24 Id., 
340-341; 
Thaw ov. Ritchie, 136 U. 8., 546-547. 


It is, indeed, by Rev. Stat. U. 8., Sec. 698, speci- 
ally enacted, that upon the appeal of any cause in 
equity, ‘‘a transeript of the record as directed by law 
to be made, and copies of the proofs, and of such 
ENTRIES and papers on file as may be necessary on 


-_ 


the hearing of the appeal, siad/ be transmitted’’ to 
this Court. 


The principles of construction which apply to stat- 
utes of limitation, in general, are considered to apply 
to section 1008 of the Revised Statutes of the United 
States. 


McDonald v. Hovey, 110 U. 8., 619. 


For saving the bar of statutes of limitation, in 
general, no distinction is recognized between right 
and duty—none between capacity and obligation. 


In the language of this Court, 


‘‘When might this action have been instituted, is 
the question, for from that time the statute must 
run.” 


Wilcox e/ a7. ». Ex’ ors of Plummer, 4 Pet., 181; 
Army +. Dubuque, 98 U. 8., 474; 
Schoville 7. Mayer, 105 Id., 153. 


The limitation prescribed by Rev. Stat. U. S., See 
1008, for an appeal from such a decree as is there con- 
templated, commences ‘‘a/ler the entry of”’ the de- 
cree. 


In We Donald vs. Hovey, 110 U_ 8., 620, this Court, 


speaking through Mr. Justice Bradley, and referring 
to this section and its exceptions, said: 


‘‘As more than five years elapsed after the entry 
of the decree in this case, before the appeal was 
taken, of course the appeal is barred by lapse of 
time unless the appellant was within one of these 
exceptions.”’ Id. 620. 


‘‘As the appellant was free from any disability 
for several months after the entry of the decree ap- 
pealed from, the statute commenced to run from that 
time, and therefore the time for taking the appeal 
expired several years before it was actually taken.”’ 


Id. 630. 


In Polleys v. Black River Co., 118 U.S8., 81, 84, 
the writ of error was dismissed, because brought five 
days after the expiration of the two years next suc- 
ceeding the entry of the judgment. 


This Court said :— 


‘‘The judgment which we are asked to review by 
this writ, was entered in the Circuit Court of La 
Crosse County, May 24, 1882. It is signed by the 
judge on that day, and is expressly dated of that 
day, and it is marked filed on that day over the 
signature of the Clerk of that Court. This is the 
judgment—the entry of the judgment—and on that 
day the plaintiff in error had a right to his writ, 
and on that day the two years began to run within 
which his right existed.’’ (Id. 83.) 


Though, under the State law, ‘‘a judgment docket’ 
was kept by the court below, this court refused to 
suffer the entries in that record to control the date 
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of the entry of the judgment, within the meaning of 
Rev. Stat. U. S., 1008. 


‘‘This record,’’ (it was said,) ‘‘is kept for the con- 
venience of parties who seek information as to liens 
on real estate or for other purposes. This docket, 
however, is made up necessarily after the main judg- 
ment is settled and entered in the order book, or 
record of the Court’s proceedings, and it may be 
many days before this abstract of the judgment is 
made in the judgment docket, according to the con- 
venience of the clerk. 

‘*It is the record of the judicial decision or order 
of the Court found in the record book of the Court's 
proceedings which constitutes the evidence of the 
judgment, and from the date of its entry in that- 
book the statute of limitations begins to run.’’ (Id. 
8&3, 84.) 


See Radford ». Folsom, 131 U. S., 392. 


Under the laws of New York,* the Clerk is re- 
quired to keep a judqment-book, ‘‘for the entry of 


*The provisions,in extensic, are as follows : 

‘* The clerk must keep, among the records of the court, a book for 
the entry of judgments, styled the ‘Judgment-book’ Each interlo- 
cutory or final judgment must be entered in the judgment-book and 
attested by the signature of the clerk, who must state in the margin 
of the entry, the day and year of entering it, It must specify the 
relief granted or other determination of the action.”’ 

N. Y. Code Civ. Proc., § 1236. 


‘The clerk, upon entering final judgment, must immediately file 
the judgment-roll ; which must consist, except where special provis- 
ion is otherwise made by law, of the following papers : the summons, 
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judgments,’’ (Code Civ. Prac. § 1236, and, ‘‘ upon 
entering final judgment,’’ to file a judgment-roll, 
consisting of the summons, the pleadings, or copies 
thereof, the final judgment, and interlocutory judg- 
ment, if any, or copies thereof, and the papers on file, 
or a copy thereof, and a copy of each order, which 
in any way involve the merits or necessarily affect 
the judgment. (Id. § 1237.) 


the pleadings, or copies thereof, the final judgment, and interlocutory 
judgment, if any, or copies thereof ; and such papers on file, or a 
copy thereof, and a copy of each order which in any way involves the 
merits or necessarily affects the judgment. If judgment is taken by 
default, the judgment-roll must also contain the papers required to be 
filed, upon so taking judgment, or upon making application therefor; 
together with any report, decision or writ of inquiry, and return 
thereto. If judgment is taken after trial, the judgment-roll must 
contain the verdict, report or decision ; each offer, if any, made as 
prescribed in this act ; and the exceptions or case then on file.”’ 
Id. S$ 1237. 


‘The judgment-roll must be prepared, and furnished to the clerk, 
by the attorney of the party at whose instance the final judgment is 
entered, except that the clerk must attach thereto the necessary papers 
on file. But the clerk may, at his option, make up the judgment- 


roll,’’ 
Id. § 1238. 


“ The clerk must make a minute, upon the back of each judgment- 
roll, filed in his office, of the time of filing it, specifying the year, 
month, day, hour, and minute. A proceeding to enforce or collect a 
final judgment, cannot be taken until the judgment-roll is filed.’’ 

Id. § 1239. 


‘* Each County Clerk, each Clerk of a Superior City Court, and the 
Clerk of the Marine Court of the City of New York, must keep one or 
more books ruled in columns, convenient for making the entries pre- 
scribed in the next section,in which he must docket, in its regular 
order, and according to its priority, each judgment, which he is en- 
titled by this article to docket. The expense of procuring a new book, 
when necessary, is a county charge,’’ Id. § 1245. 
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On the filing of the judgment-roll, upon which is 
to be indorsed the precise moment of the filing, (Id. 
$ 1239,)—the clerk must also docket the judgment, 
by entering in his docket-book, and in columns therein 
ruled for the purpose, such particulars, under the 
initial letter of the surname of the judgment-debtor, 
in alphabetical order, as the name, at length, of the 
judgment-debtor, the names of the party, and of 
the attorney for the party, recovering the judgment ; 


‘*Each clerk, specified in the last section, must, when he files a judg- 
ment-roll, upon a judgment rendered in a court of which he is clerk, 
docket the judgment, by entering, in the proper docket book, the 
following particulars, under the initial letter of the surname of the 
judgment-debtor, in alphabetical order : 


1. The name, at length, of the judgment-debtor ; and, also, his resi- 
dence, title, and trade or profession, if any of them are stated in the 
judgment. 

2. The name of the party in whose favor the judgment was rendered. 

3. The sum recovered or directed to be paid, in figures. 

4. The day, hour and minute, when the judgment-roll was filed. 

5. The day, hour, and minute, when the judgment was docketed in 
his office. 

6. The court in which the judgment was rendered, and if it was 
rendered in the Supreme Court, the county where the judgment-roll 
is filed. 

7. The name of the attorney for the party recovering the judgment. 


If there are two or more judgment-debtors, these entries must be 
repeated, under the initial letters of the surname of each.”’ Id. ¢ 1246, 
‘‘A judgment, required to be docketed, as prescribed in this article, 
neither affects real property or chattels real, nor is entitled to a prefer 
ence, until the judgment-roll is filed, and the judgment docketed.”’ 
Id. = 1250. 

‘* Except, as otherwise specially prescribed by law, a judgment, 
hereafter rendered, which is docketed in a county clerk’s office, as 
prescribed in this article, binds, and is a charge upon, for ten years 
after filing the judgment-roll, and no longer, the real property and 
chattels real, in that county, which the judgment debtor has, at the 
time of so docketing it, or which he acquires at any time afterwards, 
and within ten years.’ Id. £ 1251. 
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the sum (in figures), recovered or directed to be paid ; 
the day, hour and minute, as well of the filing of the 
judgqment-roll as of the docketing of the judgment, 
and the court in which the judgment was recovered. 
(Id. $$ 1245, 1246.) | 


In advance of the filing of the judgment-roll, no 
proceeding can be taken to enforce or collect the 
judgment. (Id. § 1239.) 


Until the judgment-roll be filed, and the judgment 
be dockeled, the judgment creates no lien upon the 
realty, nor is entitled to any preference, (Id § 
1250), and the lien, by judgment, upon the realty, 
continues, in no case, beyond ten years after the fil- 
ing of the judgment-roll. (Id. § 1251.) 


These provisions of the local code very plainly 
distinguish between fhe entry of the judgment and 
the docketing of the judgment. 


The entry of the judgment, precedes the filing of 
the judgment-roll, which latter consists, in part, of 
the judgmentitself. But the docketing of the judg- 


ment follows, and is dependent upon, the filing of - 


the judgment-roll. 


The /iens which arise from the decrees, as well as 
those resulting from the judgments, of a Circuit 
Court of the United States, are dependent, in general, 
upon the laws of the State in which such decrees or 
judgments are pronounced. 
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Williams et al. 7. Benedict, 8 How., 111; 

Clements v. Berry, 11 Id., 411; 

Ward et al. 7. Chamberlain et al., 2 Black., 
438 ; 

Brown »v. Pierce, 7 W.all, 217; 

Baker ec. Morton, 12 Id., 158 ; 

Rev. Stat. U, S., sec. 967. 


And see, particularly, Act Cong. August 1, 
1888, (25 Stat., 357.) 


The Clerk of the Circuit Court for the Southern 
District of New York, has not been unmindful of the 
provisions of the Code of that State, in dealing with 
the decrees rendered by that tribunal. 


The decree in favor of the defendant Elliott, so far 
as it dismissed the bill and disposed of the merits of 
the controversy, was not required to be docketed, either 
under the code of New York, or under any Act of 
Congress. 


It was only after the decree became, upon the tax- 
ation of costs, a pecuniary decree, for the amount of 
such costs, that either the object, or the requirement, 
of filing the judgment-roll and docketing the decree, 
was to be accomplished. 


And in order that the decree for costs, rendered in 


favor of the defendant Flliott, might, upon the taxa- 
? 
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tion of the costs, become enforceable, under the local 
law, and constitute a dien upon any realty, within 
the jurisdiction, which should belong, presently, or 
prospectively, to the complainant, the Clerk has 
deemed it necessary, as it was, indeed, his duty, fo 
prepare and file the judgment-roll, (Rec. pp. 900, 902, 
906,) and to docket the judgment, or decree, by enter- 
ing the particulars thereof in the docket-book, (1d. ff. 
1578, 1594,)—all as required by the laws of New 
York. 


But these observances neither alter nor obscure 
the date of the actual enfry of the decree now in 
question. 

(See Post, p. 22.) 


The decree which dismissed the bill, with costs, as 
to the defendant John Hiliolt, disposed of the entire 
controversy, as between himself and the complain- 
ants below, and was hence a final decree, as between 
those parties, within any definition ever given by 
this Court of a final decree or judgment. 


This final decree was filed and enfered in the Court 
below, on the 25th day of September, 1888. (Rec. ff. 
1573, 1574, 1577, 1585, 1594-1595.) 


i 


And the appeal, if any, taken from that decree, 
was taken on the 6th day of November, 1890. (Id. 


p. 908.) 
ee 
The appeal was, hence, barred by time, when taken, 
and should be here dismissed. 
Brooks v. Norris, 11 How., 207; 
Cummings ev. Jones, 104 U. 8., 419; 
McDonald v. Hovey, 110 Id. 619; 
Scarborough >. Pargoud, 108 U. 8., 567-568; 
Polleys v. Black River Co., 113 Id. 83; 
Whitsitt >. Union Depot & R. R. Co., 122 Id. 
363; 
—_ Credit Co. v. Ark. Cent. Railway, 128 Id. 258, 


260-261; 
Radford v. Folsom, 131 Id. 392; 
Farrar v. Churchill, 135 Id. 609, 612. 


The unsworn petition for the allowance of the ap- 
peal, alleges, that the cause came on to be heard, 
before Judge Wallace, ‘‘at the April Term of 1888.”’ 
(Ree. f. 1588.) 


It also avers that “on the 7th day of November, 
1888, a decree was made and entered, whereby it was 
adjudged and decreed, that the plaintiff's bill of com- 
plaint be dismissed as to the said defendant, John 
Elliott, with costs.’’ (Rec. f. 1588.) 
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The allowance of the appeal, by Judge Brown,— 
previously unconnected with the merits of the con- 
troversy,—upon this unsworn and ev parte petition, 
‘cannot be deemed conclusive, either of the matters of 
fact stated in the petition, or upon the right of ap- 
peal itself. 


Callan 7. May, 2 Black., 541, 543-544; 
U.S. o Emholt, 105 U. 8., 416. 


As the uverments of the petition, respecting the 
date of the making and entry of the decree dismis- 
sing the bill, with costs, as to the defendant Elliott, 
were untrue, in point of fact, and as it is not to be 
conceived, and much less suggested, that it was the 
aim or purpose of the petitioner to practice any 
imposition or deception upon Judge Brown, it is 
necessary to suppose that these averments were in- 
tended to be represented by the petitioner, as true, 
merely in point of lar. 


But the decree dismissing the bill, with costs, as 
to the defendant Elliott, could be supposed to have 
been made and entered, in point of law, on the 7th 
day of November, 1888, only upon the theory, that 
it was not until that date, that ‘he costs, by con- 
sent, were taxed by the clerk, and the process plead- 
ings, decrees and other papers, by him assembled, 
signed and enrolled. (Ree. ff. 1575-1578.) 


It has already been shown, that even under the 
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22d section of the Judiciary Act of 1789, as amended 
by Act Cong. March 3, 1803, this Court was unwil- 
ling to adopt the time of the enrolment of the decree, 
as the time of the commencement of the limitation 
prescribed for appealing from the decree. 


And the reasons which existed, in 1857, for this 
indisposition, are, at least, unimpaired, at the pres- 
ent moment. 


But as Congress have provided that the limitation 
shall commence ‘‘after the ex/r7’ of the decree, there 
is no method by which the Cireuit Courts, or their 
clerks, can postpone the commencement of limitation 
until after the enrolment of the decree, if the decree 
be, in fact, entered before such enrolment. 


While the 22d Section of the Act of 1789 was in 
force, the Circuit Court, on December 5th, 1866, en- 
tered a final decree ‘‘as of the 28th of November.”’ 


‘‘ But this circumstance,’’ said this Court, ‘‘did 
not affect the rights of the parties in respect to ap- 
peal. Those rights are determined by the date of 
the actual entry, or of the signing and filing of the 
final decree. That test ascertains, for the purpose 
of appeal, the time of rendering the decree, as of the 
5th of December, 1886.”’ 


Rubber Company v. Goodyear, 6 Wall., 153, 
156. 


Is . 


So, an appeal, barred by time, under Rev. Stat. 
U. S., Sec. 1008, cannot be reanimated, by being al- 
lowed nune pro tunc. 


‘‘When the time for taking an appeal has ex- 
pired,’’ observes Mr. Justice Bradley, ‘it cannot 
be arrested or called back by a simple order of Court. 
If it could be, the law which limits the time within 
which an appeal can be taken, would be a dead let- 
ter.”’ 


Credit Co. ». Ark. Central Railway, 128 U. 
S., 261. 


If it be desired, in any Circuit, that its final judg- 
ment or decree shall be reviewed in this Court, only 
after enrolment, this result must be accomplished, 
in the present state of the law, by postponing the 
actual entry of the judgment or decree until the date 
of enrolment, or by revoking, during the term, any 
final judgment or decree that may be actually en- 
tered before enrolment, and entering a new iudgment 
or decree, at the time of enrolment. 


~ 


19 


Nor can the final decree actually entered on Sep- 
tember 25, 1888, for the dismissal of the bill, with 
costs, as to the defendant Elliott, be deemed to stand 
made and entered, in point of law, only on the 7th 
of November, 1888, because it was not until the 
latter date, that the costs, by consent, were taxed 
by the clerk. 


‘‘Costs form no part of the matter in dispute.”’ 
Walker 7. U. 8., 4 Wall., 165. 


Before the amount in controversy necessary to give 
jurisdiction to this Court, was declared by statute 
to be exclusive of costs, the costs had been here 
always excluded, in the computation of that amount. 


That the costs, when taxed, should relate back to 
the original judgment, or decree, whereby they were 
awarded, is reasonable, in itself, and attended with 
some convenience, in practice. But that the judg- 
ment, or decree, whereby costs, in the general, are 
awarded, shall, as a legal consequence of the subse- 
quent taxation of those costs, take effect and become 
operative only from the date of such taxation, is un- 
reasonable, inconvenient and incongruous. 


Costs may be taxed at any period, or they may 
not be taxed at all. 


They may be taxed in the Court which awarded 
them, even after the judgment or decree of that Court 
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has been reversed or affirmed in this Court, without 
provision as to costs. 


Riddle & Co. ». Mandeville, ef al, 6 Cranch, &6; 
Sizer >. Many, 16 How., 103-104. 


[In this last case, and with a view to the import- 
ance of establishing uniformity in the practice, upon 
the different circuits, Mr Chief Justice Taney said: 


‘*The costs are, perhaps, never in fact taxed until 
after the judgment is rendered; and in many cases, 
cannot be taxed untilafterwards. And where this is 
the case, the amount ascertained is usually, under 
the direction of the Court, entered nwne pro tune as 
a part of the original judgment. And this mode of 
proceeding is necessary for the purposes of justice, 
in order to afford the necessary time to examine and 
decide upon the several items of costs, to which the 
successful party is lawfully entitled.”’” 16 How. 104. 


So, when the appeal which is taken to this Court, 
is an appeal from a decree below directing the pay- 
ment of certain sums of money, ‘‘and the costs of 
the suit to be taxed, with interest,’ &c., the taxation 
below, of thecosts, madesubsequently tosuch decree, 
may be incidentally noticed in this Court, on the ap- 
peal thus taken. 


Burns v. Rosenstein, 1385 U. 8. 453-454-456. 


‘It does not, indeed, appear from the statement 
made of this last case by Mr. Justice Harlan, who 
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delivered the opinion of the Court, that the appeal 
was prayed and allowed before the tazation of the 
costs, but it does appear from that statement, that 
it was from the decree which directed the payments 
‘‘and the costs of the suit to be taxed,’’ &c., that 
the appeal was taken, and that it was after such de- 
cree that the costs were taxed and allowed below. 


In the case under consideration, the final decree, 
dismissing the bill, with costs, as to the defendant 
Elliott, had been entered on September 25, 1888. 
(Rec. ff. 1573, 1574, 1577, 1585.) 


No appeal had been taken from that decree, much 
less had proceedings thereunder been stayed by super- 
sedeas, when, on November 7, 1888, the costs, by con- 
sent, were taxed in the Clerk’s office. 


It is scarcely necessary to say, that, in the absence 
of appeal, the defendant ///iott, at the expiration of 
ten days, (Sundays exclusive,) from the 25th day of 
September, 1888, might lawfully have taxation of 
his costs, and execution therefor, subject to the con- 
tingency of having further proceedings, under that 
writ, arrested, when, and if, the final decree should 
be thereafter appealed, and superseded, in point of 
execution, agreably to law. 


Board of Commissioners 7. Gorman, 19 Wall., 
661, 664. 


22 


Kitchen ». Randolph, 93 U. 8., 91-92. 
Doyle v. Wisconsin, 94 Id. 52. 


The exercise by Mr. Filiott of his right to proceed 
under the final decree, thus unappealed, 43 days 
after the entry thereof, for the taxation of his costs, 
—and fhis by consent,—cannot be considered as an 
interference with the stability of that decree, or as 
equivalent to an alteration of the date of its entry. 


Yet this, in effect, was all that he did. 


And if the decree for costs was to be rendered avail- 
able, either for evecution, or by way of lien upon such, 
if any, realty, as the complainant might have, or 
should subsequently acquire, within the jurisdiction, 
it was proper that the provisions of the local Code 
should be observed, in filing the judgment-roll, and 
in docketing the judgment. (See Ante, pp. 13-14.) 


Appeals have, indeed, been taken to this Court, in 
which the record exhibited fo decrees, an earlier 
decree, awarding, (infer alia.) costs, without ascer- 
taining the amount thereof, and a later decree, speci- 
fying, amongst other things, the amount of the costs. 
But this Court, in such cases, has not questioned 
that the earlier decree, if not followed by the later 
one, must have been considered a final decree, and 
has only refused to treat it as ¢He final decree, on the 
ground, that, upon the face of the proceedings, it 
was the intention of the Court below, to render the 
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last decree, the operative and ultimate termination 
of the controversy. 


Rubber Co. v. Goodyear, 6 Wall., 135, 155. 
Wheeler v. Harris, 13 Id. 51, 56. 


In the present case, the bill of the complainant 
below, has never been dismissed, as to the defendant 
Elliott, unless in and by the decree entered on the 
25th day of September, 1888. . 


No other decree or order, affecting the matters in 
dispute between those parties, has since been passed 
in the cause. 


And if the decree entered on the 25th of Septem- 
ber, 1888, does not constitute the final decree, as 
between those parties, there exists no final decree in 
the cause, and, hence, nothing to justify an appeal 
at all. 


Under Rev. Stat. U. 8., See.'658, p. 121, the regu- 
lar terms of the Circuit Court for the Southern Dis- 
trict of New York, are to be held on the first Monday 
of April and the third Monday of October, and, for 
the trial of criminal causes and suits in equity, on 
the last Monday in February. 
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It is alleged in the petition for appeal, that the 
cause now under consideration, came on to be heard 
before Judge Wallace, ‘‘at the April Term of 1888.”’ 


The decree entered on September 25, 1888, was, 
hence, entered, either during the continuance (whether 
by adjournment, or otherwise), of the April Term, 
or after the close of that term, and, in any event, 
before the 83d Monday of October, when began a new 
Term of the Court. 

It was, hence, at the October Term of the Court 
below, that any order, or decree, made on November 
7th, must, if made in term time, have been passed. 


The certificate of the Clerk, upon this subject, 
admits of no misconstruction. (Ree. f. 1594.) 


If the decree entered on September 25, 1888, was 
entered during the currency of the April Term, it -s 
immediately perceived, that it would not have been 
in the power of the Court below, to vacate, or essen- 
tially vary, that decree, after the end of that term. 


Phillips 7. Negley, 117 U. 8., 665. 


From a mere decree for costs, no appeal lies to 
this Court. 


Canter v. The Amer. &c. Ins. Co., 3 Pet., 
307, 319. 

Elastic Fabrics Co. 7. Smith, 100 U. 8., 110, 
112. 


_ 
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Wood 7. Weimar, 104 Id. 786, 792. 
Russell 7. Farley, 105 Id. 433, 437. 
Paper Bag Cases, Id. 766, 722. 


Though, where the appeal is from a final decree 
which incidentally awards costs, the costs may be 


considered, incidentally, upon such appeal. 


U.S. ve. Brig. Malek Adhel, 2 How., 210, 237. 

Hornthall 7. The Collector, 9 Wall., 560, 566- 
567. 

Peters 7. Bain, 133 U. S., 697. 

Burns >. Rosenstein, 135 Id. 449, 456. 


It would be but an affectation of industry to col- 
lect the cases in which this Court has assumed juris- 
diction of the writ of error, or appeal, where the 
final judgment, or decree, failed to ascertain the ex- 
act amount of the costs awarded, or recoverable, be. 
low. 


In the following cases, by way of example, the 
final judgment or decree was rendered, with ‘‘costs 
herein to be taxed by the clerk,’’ *‘with costs to be 
taxed,’’ and with other equivalent additions. 


Baldwin 7. Ely, 9 How., 585; 

Kx parte William Many, 14 Id., 25: 

Small 7. North. Pacif. R. R., 134 U. 8., 514; 
The Eclipse, 135 U. 8., 605. 
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And, in the cases subjoined, the final judgment or 
decree was rendered ‘‘with costs,’’ with ‘‘the costs,” 
with ‘‘the costs of suit,’’ and the like. 


New. Orleans Railroad v. Morgan, 1 Wall., ~ 
258; 

District of Columbia . Gannon, 130 U. S., 
228 ; 


| Hammer e. Garfield Mining Co., Id. 295; 

) Freeland ». Williams, 131 Id., 410; 

Raimond »v. Terrebonne Parish, 132 Id., 193; 

Winters ¢. Ethell, Id. 209; 

Roemer v. Peddie, Id. 315, 317; 

Forbes Lithograph Co. v. Worthington, Id. 
658; 

Howe Machine Co. ». Nat'l Needle Co., 134 U. 

| | 'S., 393; | 

| Hathaway v. Cambridge Nat’l Bank, Id. 497; ; 

Robinson v. Iron Railway Co., 135 U.S., 530. 


The daily experience of this Court, indeed, renders 
scarcely permissible any comment upon this course 
of practice. 


ON THE MERITS, 


7. I.—The suit is barred by the limitation contained 
in Revo. Stat. U. S. Sec. 5057. 


' 1. The section imposes, it is admitted, no prohibi- 
tion upon jurisdiction of the Federal tribunals. 


It is but a statute of limitations, and dependent 
on the principles applicable to statutes of limitation, 
— in general. 


Bailey v. Glover, 21 Wall., 342; 
Upton v. MeLaughlin, 405 U. 8., 644. 


The complaint in the present case was held, on de- 
murrer, to be barred by that section. 


Phelps vs. Elliott, 29 Fed. Rep., 54. 
S. C., 35 Fed. Rep., 462. 


‘‘The cause of action,’’ observes Wallace, J., ‘‘ac- 
crued in June, 1875, that being the time when the 
defendants obtained the bonds with knowledge of 
the plaintiff's rights.”’ 
(Rec. ff. 99, 1561.) 
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The present suit was instituted on August 20, 1884, 
(Rec., p. 477), more than nine years after the cause 
of action accrued. 


we 


ff. 13, 33), is that the cause of action did not accrue 
within six years, prior to the commencement of the 


2. Amonst the defenses set up in the answers, (Id., 


suit. 
And as the fact thus asserted in the answers, is 


abundantly established by the evidence, the bar of 
the statute would seem to be complete. 


Some early decisions adopted too narrow a con- 
struction of the two years’ limitation contained in 
the bankrupt laws. — 
Reber v. Grundy, 16 Fed. Rep., 802. 


These decisions are now, everywhere, discarded. 


Id. Ib. 

Smith o. Cin. H. & D. R. Co., 11 Fed. Rep., 
290-201; 

Leach v. Dawson, 28 Id., 657. 


The true principle will be found in the decisions 
of this court. 
jailey v. Glover, 21 Wall., 346; 
Gifford ». Helms, 98 U. 8., 252; 
Jenkins v. International Bank, 106 Id., 575- 
H76; 


Wisner 7». Crown, 122 Id.. 219. 


Hy 


It may be urged, however, that as the defendant 
has not, in terms, relied, by way of answer, upon 
the particular limitation of fwo years, prescribed by 
Rev. Stat. VU. S., see. 5057, he cannot be permitted to 
claim the benefit of that limitation.* 


“Before the production of evidence, and as early as February 3, 
1885, (Rec. p. 25,) a motion to so amend the answer as to meet this 
verbal distinction, was orerruled. 

But, on February 24, 1888, (Id. f. 1504,) as well as on March 20, 
1888, (Id. f. 1544,) leave was granted to renew the motion, upon final 
hearing, without prejudice from the previous ruling. 

The final hearing took place on May 29th, and May 31st, 1888, (Id. 
p. 889. ) 

The counsel of Mr. Alliot¢ then deemed it wholly unnecessary to re- 
new the motion. 

In this view, it is obvious, that Wallace, J., entirely concurred. (Id. 
ff. 1563-1564. | 

I* is true that, on July 6, 1888, Wallace, J., refused leave to amend 
the answer, as appears from the docket entries. (Id. p. 906.) | 

But it also appears from those entries, that the papers on which such 
refusal was indorsed, were received in the clerk’s office only on July 
10, 1888, (Id , Ib.) which was the day, also, on which ‘was filed the 
opinion of the judge, on his dismissal of the bill (Id. f. 1565), and this 
opinion was filed, according to the docket-cntries, in advance of the 
papers whereon was indorsed the refusal to amend. (Id. p. 906.) 

The completion of the opinion and the indorsement of the refusal 
to amend, were, no doubt, effected on the same date. 

That opinion fully disposed of the point which it was originally 
deemed desirable by Mr. Elliott to meet, by amendment; (Id. ff. 1563- 
1564,) and the re-hearing sought, upon that point, (Id. f. 1570,) as well 
as upon other points, was denied, on August 2, 1888. (Id. 1571.) 

The point was regularly susceptible of amendment on final hearing, 
but neither the counsel of Mr. Eilictt, nor the Court below itself, then 
considered the amendment necessary. 

And as this Court would not have interfered with the discretion of 
the Court below, had the proposed amendment been allowed, this 
Court would not now disturb the decree, even had the Court below 
erred, in deeming it unnecessary to require any verbal alteration of the 


answer. 


5) 


(a). But if the limitation prescribed by that section 
be applicable, and the defendant has relied upon a bar 
of time that is irrelevant and impertinent to the contro- 
versy, it was the duty of the complainant to object to 
that feature of the answer. | 

Story yg. Pl., § 863. 

Whereas, the complainant has admitted the sufficiency 

of the answer, by filing a replication thereto. 
Id., § 877. 
State v. Maxwell, 6 Wall., 268. 


Defects in the pleadings, in matters of form, are con- 
sidered, in courts of equity, to be waived, in the absence 
of timely exception. ; 


Story Eq. Pl., § 883. 


Even when technical rules of pleading were en- 
forced with much strictness, defects in the plea were 
often aided, in actions at law, when the plaintiff 
replied to the plea, instead of demurring, specially. 

And the general principle was well established, 
‘‘that if a man pleads over, he shall not take advan- 
tage of any slip committed in the pleading of the other 
side, which he could not take advantage of upon gen- 
eral demurrer.”’ 

Steph. Pl., 147 (9th Am. Ed.). 


(>). It must happen but rarely, if ever, in a suit at 
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law, to which the limitation, for example, of siz years, 
is both applicable and well pleaded, that the cause of 
action turns out, upon the evidence, to have accrued no 
earlier than the precise period of six years before the 
commencement of the suit. 

Yet it has never been supposed that any variance 
existed, under such circumstances, between the plea and 
the evidence. | 

By a cardinal rule, governing the production of 
evidence, ‘‘ it is sufficient if the substance of the issue 
be proved.” 

1 Greenl. Ev., § 56. 


And a variance is defined as ‘‘ a disagreement between 
the allegation and proof, in some matter which, in 
point of law, is essential to the charge or claim.”’ 


Id., § 63. 


Even in actions at law, it is the rule, in modern prac- 
tice, ‘*that no variance between the allegations of a 
pleading and the proofs offered to sustain it, shall be 
deemed material, unless it be of a character to mislead 
the opposite party in maifitaining his action or defence 
on the merits.” 


Nash v. Towne, 5 Wall. , 698. 


And where, in an action at law, the objection of vari- 
ance may properly be taken, the objection is regarded 
as waived, unless it be brought to the attention of the 
Court, in the progress of the trial, and under such circum- 
stances as will enable the Court, in its discretion, to per- 
mit an amendment, upon such terms as justice may seem 
to require. 

Roberts v. Graham, 6 Wall, 581. 


ye 


Under a replication, in the affirmative, to a plea of 
the limitation of six years, the substance of the issue, is 
whether the cause of action accrued within six years be- 
fore the commencement of the suit. 
And, though it appear, upon the evidence, that the ~= 
cause of action accrued, for example, fwvice six years 
before the commencement of the suit, there exists no dis- 
agreement between the plea and the proofs. 
The averment in the plea, that the canse of action 
did not accrue within six years, is entirely consistent 
with the fact, as developed by the evidence, that the 
cause of action did not accrue even within fwe/ve years 
before the commencement of the suit. 
And as the single matter of fact essential to support 
the plea, is that the cause of action did not accrue with- 
in six years before the commencement of the suit, be- 
tween the averment of the plea, that the cause of action — 
did not accrue within six years, and proof that the cause 
of action did not accrue even within twelve years, before 
the commencement of the suit, there can exist no vari- 
ance, in point of law. ) , 


On the other hand, when, in a suit at law, to which 
the limitation, for example, is six years, there is a repli- 
cation, in the affirmative, to a plea which alleges that 
the cause of action did not accrue within ten years, be- 
fore the institution of the suit, the substance of the issue, 
is still whether the cause of action accrued within six 
years before the institution of the suit. 


(c). If, in a suit, at /aw, to which the limitation of 
six years is applicable, the defendant plead that the 
cause of action did not accrue within nine years before 
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the commencement of the suit, will a general demurrer 
lie to such plea? 


No man will say so. 


And as such a plea would be good at, law, upon gen- 
eral demurrer, it would there be good, also, after repli- 
cation. 


‘‘The plaintitf having replied, without taking any 
— exception to the plea, he can not now avail himself of 
any defect that would not have been fatal on a general 
demurrer.” 


U.S. v. Morris, 10 Wheat, 283. 


The established forms of pleading are required, in 
general, to be observed, in actions at law, both for the 
sake of uniformity, and because of the convenience 
which attends the use of expressions whose application 
and meaning have been long fixed by practice and de- 
cision. 


1 Chit. Pl., 96-97 (13th Am. ed.). 


The forms, at law, of pleading the Statute of 21 Jac. 
1, c. 16, sec. 3, are non assumpsit infra sex annos, and 


actio non accrevul infra sex annos, 
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And a special demurrer, where still allowable, lies for 
a departure from these forms. 
Steph. Pl., 392-393 (9th Am. ed.) 


But the departure is one of form, only. 


Harpending v. The Dutch Church, 16 Pet., 
486. 


And such, therefore, as from the organization of 
the Federal tribunals, would be therein disregarded, in 
the absence of a special demurrer, or other equivalent 
objection. 

Act Cong., Sept. 24, 1789, Sec. 32. (1 Stat., 
O1). 
U.S. Rev. Stat., Sec. 954. 


(d). In the courts of law, it is one of the first 
principles of pleading, ‘‘ that there is only occasion to 
state facts.” 

1 Chit. Pl., 213 (13th Am. ed.). 


It is unnecessary to state matter of law, for this the 
judges are bound to know, and can themselves apply to 
the tacts alleged. 

Steph. Pl., 346, (9th Am. ed.). 


35 
The same principles prevail, in respect to pleadings 
in courts of equity. 
| Dan. Ch. Pr., 712 (5th Am. ed.). 
Story Eq. Pl., §§ 23-24, 652. 


The object of the statement made in any pleading, is 
to inform the court of the facts upon which its declara- 
tion of the law is invoked, and to so advise the adverse 
party of the matter intended to be proved, as to afford 
him the means of answering it. 


When, in a case to which the limitation of but two 
years is legally applicable, there is a replication, in the 
aifirmative, to a plea alleging that the cause of action 
did not accrue within six years before the commence- 
ment of the suit, but the evidence establishes that the 
cause of action accrued, in fact, only four years before 
the commencement of the suit,—the plaintiff, under the 
issue thus joined, can be surprised, upon such proof, 
only because he was himself unaware, or conceived the 
defendant to be ignorant, either of the quantum of proof 
legally sufficient to maintain the substance of that issue, or 
of the correct statute of limitations governing the case. 


For any ignorance of law, on the part of the plain- 
tiff, the defendant is not justly chargeable. And for 
any mistake, in fact, on the part of the plaintiff, in 
assuming either that the defendant had fallen, or must 
in the end fall, into error of law, the plaintiff alone is 


responsible. 
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| Yet, as early as November, 1884, it was directly 
| made known to Phelps, that the limitation applic- 
able to the present controversy, was supposed by 
the defendant /l/of/, to be the limitation of two 
| years prescribed by the Bankrupt Act. (Rec. ff. 
| 42-45.) 


A Circuit Court of the United States must notice, 
judicially, not only the laws of the United States, but 
the statutes of the State wherein it sits, whenever those 
laws and statutes become applicable, in the administra- 
tion of justice. 


This obligation to take judicial notice of the public 
law, is as imperative, in respect to acts of limitation, 
as to any other description of legislation. 


And the Statute of Limitations, as part of the public 
law, invariably becomes applicable, when the defendant 
sets forth by plea or answer, facts sufficient to bring 
his case within the operation of the statute, and insists 
upon those facts, as a bar to the suit. 


Neither in non assumpsit infra sex annos, nor in actio 
non accrevit infra sex annos, is there ever any reference 
to the public statute under which those defenses are 
authorized, 
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The ultimate proposition of fact is alone set forth, in 
each of these pleas. 

The particular statute applicable to the fact thus 
alleged, is left to be ascertained and applied by the 
Court. 

And whether upon the facts, when proved, the suit 
be barred by the statute or not, is a question of law 
alone. 


Collins v. Ray, 104 U.S. 325. 


The averment in the answer of Mr. Elliott, that the 
cause of action did not accrue within six years before the 
commencement of the suit, sets up no particular act of 
legislation, State or Federal. 

The averment is of matter of fact, upon which issue 
has been duly joined by replication. 


And the obligation of the Court to apply the correct 
law,—if any,—(o that matter of fact, flows from the 
very idea and conception of the exercise of judicial 
power. 


That the duty of the pleader is limited to a correct 
statement of the facts upon which he relies, and that 
the application of the law arising upon those facts be- 
longs to the Court, are well illustrated in a recent de- 
cision, turning mainly upon the lapse of time necessary, 


3d 


under statutory provisions, to raise the presumption of 


payment, 


Where, by the law of the State, satisfaction of 
bonds were presumed, after the lapse of ten years, 
and the obligor in an action against him by the ob- 
ligor, on a bond thus long overdue, insisted upon 
the Statute of Limitations and the lapse of ten years 
before action brought, the obligor, upon the reading 
of the bond, was held, in the absence of all other evi- 
dence, entitled to verdict and judgment. 


‘‘Under the code,’’ said Puffin, J., ‘‘ it is the facts of 
the case, whether relating to the plaintiff's cause of ac- 
tion or to the defense, and not the conclusions of law, that 
must appear in the pleadings, and the only requirement 
is, that they shall be properly arranged and stated with 
such precision, as if proved,will enable the Court to pro- 


ceed to judgment thereon. 

The law itself declares that a presumption of payment 
or satisfaction of all contracts, shall arise within ten 
years after the right of action thereon shall have ac- 
crued, and, since it can never be necessary to allege 
more than it is necessary to prove, nothing beyond an 
averment of the lapse of that period of time, can be 
needed to state a valid legal defense thereto, for, if true, 
then the consequence follows as a legal intendment.’’ 


Crawford v. McLellan, 87 North Car. 170-171. 


(ec). In setting up the defense of that Statute of Limi- 
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tations, less formality has been required in courts of 
equity than in the legal tribunals. 


And, in the former, no technical language, or estab- 
lished form of expression, is considered necessary, in re- 
lying upon the bar of the statute. 


Harpending v. The Dutch Church, 16 Pet., 486. 


The right of the defendant, in a court of chancery, to 
set up the facts which constitute his defense, and the 
duty of the court, to apply to those facts, the law which 
arises thereon, have been settled, in cases involving the 
Statutes of Limitations, for, now, more than half a cen- 
tury. 


In 1833, Walworth, C., adverting to a plea in equity 
of the Statute of Limitations of New York, said: 


‘‘In setting up adefense, under a public statute, it is 
not necessary, either in this court, or a court of law, that 
the pleader should set forth the statute in his plea, or that 


he should allege the existence of a statute of which the 
Court is bound to take notice, judicially. It is sufficient 


for him to state the facts which are necessary to bring 
the case within the operation of the statute, and to in- 
sist that, upon those facts, the plaintiff's right to rem- 
edy is at an end, or never existed. The Court will then 
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judicially notice the existence of the statute, and declare 
its legal effect upon the case as made by the pleadings.”’ 
Bogardus v. Trinity Church, 4 Paige, 197. 
Affirmed, S. C., 15 Wend., 111. 


But an answer is always more favorably construed 
than a plea. 
Van Hook v. Whitlock, 2 Edw. Ch. 307, 8. C., 
3 Paige, 419. 


In 1842, this Court, in a case from New York, cited the 
decision, and reaffirmed the doctrine, of Chancellor Wal- 
worth. 


‘It is insisted that the Act of Limitations is not re- 
lied on by express reference to the Statute of New 
York. We think it was unnecessary to rely, in terms, 
on the statute. It was more convenient not to do so. 
The bill seeks discoveries, the right to have which 
twenty years adverse possession could only bar. It also 
seeks an account of the proceeds of sales of the estate, 
and an account of the rents and profits of other parts, 
assuming the respondents to be trustees for the com- 
plainants. To this aspect of the bill, six years forms 
the bar to a decree. The Court is judicially bound to 
take notice of the statutes, when the facts are stated and 
relied on as a bar to further proceeding, if they are 
found sufficient.” 

Harpending v. The Dutch Church, 16 Peters, 
486-457. 


Upon a plea of adverse possession, in fact, for forty 


mest 


4] 


years, to a bill seeking Bota discoveries AND accounts, 
the Court, in the case last cited, toek judicial notice of the 
distinct Statutes of Limitations governing the different 
features of the bill, and applied, to the discoveries sought 
by the complainant, the statutory bar of twenty years, 
and to the accounts which he demanded, the statutory 
bar of six years. 


Id., 493-494. 


The ultimate proposition of fact set up by the plea, 
was there sufficiently broad to admit the application of 
both ot the local Statutes of Limitation. 


And this circumstance distinguishes that case from 


Lyon v. Bertram, et al., 20 How., 155-156. 


Where, under the state law, actions are barred, upon 
contracts in writing, after three years, but upon con- 
tracts not in writing, after two years, and ‘‘the com- 
plaint is framed so as to admit evidence of a contract 
in writing quite as well as an oral contract, and the 
evidence shows that the action is founded on a writ- 
ten contract,’’ a plea that ‘‘ the severa/ causes of action 


in the complaint mentioned, did not acerue within two 


years before the commencement of the suit,’’ is held, in 
the case last cited, to be bad. 


‘“The plea,’ it is there said, ‘‘ must be an answer 
to any case which may be legally established under the 
declaration.’’ 

Id., p. 156. 
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Such, indeed, is the familiar rule. 


‘“Tf one entire plea be bad in part, it is insufficient 
for the whole. * * In assumpsit on several promises 
in different counts, if the defendant plead the Statute of 
Limitations to the whole, and it is a bad plea, as to one 
of the counts, it will, also, be insufficient, as to the 
residue.” 

1 Chit. Pl., 546 (13th Am. ed.) 


But had the plea, in the case from 20 How. been, for 
examples, either that the several causes of action in the 
complaint, did not accrue within three years before 
the commencement of the suit, or that they did not su 
accrue, within ten years, the ultimate proposition of 
fact set up in the plea, would have been sufficiently 
broad, under the ruling in Harpending v. The Dutch 
Church, to admit the application of both branches of 
the State law, and the plea must have furnished, if true, 
a complete answer to the declaration, in’ each of. its as- 


pects. 


The cause of action, in the present controversy, 
accrued, if at all, on June 28, 1875. 
Phelps v. Elliott, 29 Fed. Rep., 54; 35 Id., 
462. 
(Rec., ff. 99, 1561.) 


And the present controversy was commenced on 
August 20th, 1884. (Ree., p. 477.) 


(f.) Might not Mr. Elliott, both correctly, in fact, 


ional 
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and, sufficiently, in point of technical pleading, have 
set up, in his answer, that the cause of action asserted 
against him by Phelps, did not accrue within nine 
years, one month and twenty-one days, before the insti- 
tution of this suit ? 


Would not the Court below have been bound to apply 
the public law, if any, governing the fact, if proven, 
thus set forth in the answer? 


The answers of Mr. Elliott ‘“‘for a further and separ- 
ate defense to the cause of action’’ alleged in the com- 
plaint, aver that such cause of action ‘‘did not accrue 
within six years’’ before the commencement of the suit. 

(Rec., ff. 13, 33.) _ 


And was not the Court below bound to apply the su- 
preme law of the land, if any, governing the fact, if 
true, thus particularly set up in the answers, by way of 
separate, special and independent defense to the suit ? 


By the 8th section of the Ist Article of the Con- 
stitution, the legislation which may be enacted by 
Congress, upon the subject of bankruptcies, must be 
uniform, in its operation. throughout the United 
States. 


Under Rev. Stat: U. S., sec. 5057, the fact, when 
averred and proved, that the cause of action had accrued 
more than two years before the institution of the suit, 
constituted a complete defense. 


The suit which is thus limited by this section of 
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the Revised Statutes, includes, by the express terms 
of the section, a suit ** én any court.” 

And as the enactment of Congress, upon the-sub- 
ject it embraces, is rendered the law, also, of the sev- 
eral States, there exists, upon that subject, but a 


single legislative provision. 


Has section 5057 of Rev. Stat. U. 8. no applica- 
tion, in law, to the controversy, because it is averred, 
in effect, in the answers, and also established by the 
evidence, that the cause of action did not, in fact, 
accrue within (Aree times two years before the insti- 


tution of the suit ? 


(6.) The period of six years set np inthe answers, 
embraces, because itis composed of, all the intervals, 
however extensive or minute, which have occurred 
within that period, as the whole embraces, and is com- 
posed of, its various parts, whatever may be their 


number. 


An averment that a particular cause of action did not 
accrue within six years, includes the averment that such 
cause of action did not accrue within two years. 


One of the most tamiliar maxims of the law, 1s, 


**‘OMNE MAJUS CONTINET IN SE MINUS. 
The greater contains the less.’’ 


“7 
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Brooms’ Leg. Max. 171 (6th Am. ed.). 


And language designed to-raise the defense of the 
Stature of Limitations, has been construed in accord- 
ance with the consequence, obvious, in point of fact, 
which this maxim expresses in point of law. 


In Harpending v. The Dutch Church, 16 Peters, 486, 
where, as we have seen, the defense was rested upon the 
plea of adverse possession, in fact, for forty years, this 
Court said : 


‘* The first objection to the form of the plea, is, that 
it does not rely on twenty years adverse possession, but 
on forty years, twenty years being the time of holding 
adversely to constitute a bar by the Statute of New 
York. In this respect, there is no technical rule ob- 
served by the Courts of Chancery. If the complainant, 
by his bill, or the respondent, by his plea, sets forth the 
facts from which it appears that the complainant, by the 
Statutes of the State, has no standing in court, and, for 
the sake of repose and the common good of society, is 
not permitted to sue his adversary, it is the rule of the 
Court not to proceed further, and dismiss the bill.’”’ 


And though the plea was an adverse possession of 
forty years, this Court applied the local statutory bar of 
twenty years. 
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In New York, in 1834, the answer to a bill in equity, 
—besides relying upon ‘‘all and every statutes and 
statute of limitations ’’—set up, that the cause of action 
did not acecrue—and that the defendant did not promise— 
either within six years or within ten years, before the 
institution of the suit. 


The question was whether, upon this answer, the de- 
fendant could avail himself, of a certain clause of the 
sixth section of the statute, prescribing a limitation of 
but three years. 


The Vice-chancellor said: ‘*‘ Now, although the bene- 
fit of a three years’ limitation is not expressly claimed, 
yet the circumstances to negative any cause of action 
within the six years, or any promise within that time, 
would certainly amount to a denial of any right of action 
accruing, or liability incurred, within three years, 
while, insisting upon the law and every part which 


could be brought to bear, would, under the matters of 


fact so alleged, and put in issue, if substantiated, enti- 
tle the defendants to the benefit of the shorter limitation, 
provided it were (instead of six or ten years,) found to 
apply.” 


Van Hook v. Whitlock, 2 Edw. Ch., 308. 


This decision, on appeal, was affirmed, in 1839, by 
the Chancellor, upon the principle announced in Bo- 
gardus v. Trinity Church. 
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‘‘In the present case,’’ he observed, ‘‘the allegation in 
the answer that the complainants’ right of action, if 
any, had not accrued within six years, necessarily covered 
the shorter period of three years, limited by the clause 
of the sixth section of the statute.”’ 


Van Hook v. Whitlock, 7 Paige, 381. 


The Statute of Limitations of Lllinois, applicable to 
the causes of action set forth in different counts of the 
declaration, was the limitation of but five years. 

The defendant had pleaded, however, in effect, that 
such causes of action did not accrue within ten years. 

And his plea, on motion, had been stricken from the 


files. 
This, on appeal, wes adjudged, in 1879, to be error. 


‘* To all the counts,” said Wall, J., ‘* the plea would 
have been good if it had averred the lapse of five years 
only. The greater includes the lesser, and it would 
seem to be no serious objection that it alleged ten years 
instead of five.”’ 

Adams Express Co. v. King, 3 Bradwell, (III. 
Appel. Ct. Rep.), 319. 


Where the defendant, relying on the bar of limita- 
tion, to sustain certain tax certificates and proceedings, 
had set up the lapse of three years, though, under Sec. 
1210e of the Revised Statutes of Wisconsin, the only 
limitation applicable to the case, was that of nine 
months, the Supreme Court of that State, in 1884, ad- 
verting to that section, said : 


‘Being the only statute applicable to the certifi- 


cates, and the facts pleaded being sufficient to show its 
applicability, to cure the tax proceedings prior to the 
sale,’’ ‘‘we must hold, that the three years therein 
mentioned, although much the greater, nevertheless, 
include and cover the nine months mentioned in Sec. 
1210e R.8.”""—— 

Morgan v. Bishop et ux., 61 Wisconsin, 413-414. 


This last decision, though rendered in support of a 
tax title, was recognized, and, in principle, reatiirmed 


by the same Court. in 1885. 


‘*To plead the statute of limitations, it is only neces- 
sary to allege in the answer, facts showing that a stat- 
ute of limitations has run against the cause of action 
alleged in the complaint.”’ 

‘*'The mere failure to specifically state in the answer 
the particular statute of limitations relied on, may 
render the pleading objectionable, as being indefinite 
and uncertain, but it is not, for that reason, to be 


treated as a nullity.’ 


* Meade v. Gilfoyle, 64 Wisconsin, 24. 


The position of the brief, upon this point, was 


amply sustained in the opinion below. 
(Ree., ff. 1863-1564. ) 


-s 


-s 
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11.—Independently of any statute of limitations, 
equity must here refuse relief, upon the ground of 
laches and delay. 


1. Though courts of admiralty are bound by no 
statute of limitations, the bar of laches and delay, 
is constantly applied by those tribunals, according 
to the circumstances of each case as it arises. 


The Key City, 14 Wall., 660. 
* Reed v. Insurance Co., 95 U. S., 338. 


The Statute of 21 Jac. 1, c. 16, see. 3, prescribed, in 
1622, a limitation for certain enumerated aclions at 
law. 


Ylmendorf v. Taylor, 10 Wheat, 173. 


Yet, in equity, ‘from the beginning of this juris- 
diction, there was always a limitation of suit in this 
Court.”’ 


Brown v. County of Buena Vista, 95, U.S., 
161; 

Godden v. Kimmell, 99 id,, 212 ; 

Speidel v. Henrici, 120 id., 387. 


‘‘From the earliest ages, courts of equity have 
refused their aid to those who have neglected for an 
unreasonable length of time to assert their claims.” 


Elmendors v. Taylor, 10 Wheat, 168. 
Miller v. McIntyre, 6 Pet., 65. 


-n 


D0 ‘ 


This they continue to do ‘‘independently of any 
statute of limitations.” 


Bowman et al., v. Wathen et al.,1 How., 194 ; 


Speidel v. Henrici, 120, U. 8., 387. =~ 
And ‘‘where no statute of limitations directly gov- ‘ 


erns the case.’’ 


Wagner et al v. Baird etal., 7 How., 258. 
Miller v. McIntyre, 6 Pet., 66. 

Badger, v. Badger, 2 Wall, 94. 

Godden v. Kimball, 99 U. S., 210. 


The averment in the original, (Ree. f. 13,) and the * | 
amended, (/d., f. 33,) answers, that the cause of action 
did not accrue within six years, must be intended to 
signify some kind of objection, onthe part of Mr. Fl | 
liot, to the laches and delay attending the institu- 
tion of the suit. | 

The bill is often dismissed, ‘‘ bofh by reason of the 
statute of limitations and the general doctrine of 


laches.” 4 


Coddington Railroad Co., 103 U. S., 412; } 
National Bank v. Carpenter, 101 id., 568. 


‘On the other hand, where ‘ the answers, though 
they rely, generally, on the lapse of time, do not 
specially rely on (fhe statutes of limitations, as a 


“sn 
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bar,’’ yet the case, it is held, may “ well be decided 
upon the mere lapse of time, independently of the 
statute.’’ 


Platt v. Vattier et al., 9 Pet., 416. 


2. But iu order to avail himself of the laches and 
delay, on the part of the complainant, it was in no 
wise incumbent upon Mr. £iliot to lay the founda- 
tion for such defense in his answer. 

Though neither the statute of limitations, nor the 
lapse of time, be set up by the plea or answer, the 

vourt, while it cannot apply ¢/he statute, may, never. 
theless, upon its own motion, give effect to the bar 
arising from the lapse of time. 


Badger v. Badger, 2 Wall., 95; 
Marsh v. Whitmore, 21 id., 185. 


‘‘The defense of the statute of limitations is not 
set up by plea nor in the answers. We cannot, 
therefore, consider the case in that aspect.”’ 

‘¢ To let in the defense fhat the claim is stale, and 
that the bill cannot, therefore, be supported, it is not 
necessary that a foundation shall be laid by any 
averment in the answer of the defendants. 

If the case, as it appears at the hearing, is liable 
to the objection by reason of the laches of the com- 
plainants, the Court will, upon that ground, be pas- 
sive and refuse relief. Every case is governed by 
its own circumstances ; sometimes the analogy of the 
Statute of Limitations is applied ; sometimes a longer 
period than that prescribed by tbe statute is required ; 
in some cases a shorter period is sufficent ; and some- 
times the rule is applied where there is xo statutory 


alent 


we 


Jourt to apply the 


bar. It is competent for the 
system of jurispru- 


inherent principles of its own 
dence and to decide accordingly.’ 


Sullivan v. Portland, dc., ft. R. Uo., 94 U. S., 
S11. 

Brown v. County of Buena Vista, 95 Id., 160. 

MeLean v. Fleming, 95 Ld., 257. 

Hayward v. National Bank, Id., 617. 

Richards v. Mackall, 124 U. S., 188. 


3. The purchase of the bonds by fags & Co., was 
made openly, for full value, in reliance upon the 
final decree of a court of competent jurisdiction and 
with the utmost good faith, on the 28th day of June, 
1875. 

The present proceeding was instituted, on the 


20th day of August, 1884. (Rec., p. 477.) 


4. The bonds purchased by Riggs & Co., were at. 


once surrendered by that firm to the proper depart- 
ment of the government, and new securities were 
thereupon issued tothe firm, fromthe Treasury. (Ree. 
ff. 606, 614, 623-624, 626, 631.) 


(za). On the day of the purchase of the bonds by 
Riggs & Co., MePherson, then counsel for Phelps, 
in the suit of the latter, at Washington, against 
McDonald and White, had received actual, positive 
and complete Knowledge of that purchase. (/d., ff. 
407-408, 409, 612, 1290, 1305, 1312.) 


-- 


-- 
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And that the knowledge of McPherson was the 
knowledge of his client, will not be denied. 


1 Slory Eq. Jur., § 408. 
May v. LeClaire, 11 Wall., 233; 
Smith v. Ayer, 101 U.,8., 325-326. 


That Phelps must be charged with notice that the 
bonds held by the Receiver, were registered bonds. 
appears as well from the circumstance that M/cPher- 
son was informed by the Receiver, on the day of 
the transaction, that the latter ‘‘had already ftrans- 
Jerred the bonds,”’ (Rec., p. 733, near bot.) as from 
the statement contained in the report filed by the 
Receiver, on June 17, 1878, That he had surrendered 
the securities, ‘‘assigning the certificates.”’ (ld. f. 
791.) 


(>). Authentic and official evidence of the transfer 
to Riggs & Co., of the bonds held by the Receiver, 
was spread upon the publie records of the treasury 
department, at Washington. 


And full information respecting such transfer, be- 
came permanently accessible to all who might be in 
anywise interested in the subject. (Rec., ff. 609, 624- 


625, 629.) 
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The averment in the complaint, ‘‘that the plain- 
tiff had no knowledge, or means of knowing, of the 
sale of said bonds to Riggs & Company, until about 
the month of April, 1884,’’—( /d. p. 3,)—an averment 
well pronounced wholly insufitcient, in law,—( Phelps 
v. Elliott, 29 Fed. Rep., 53, Rece., f. 99,)—is shown, 
by the evidence, to be unwarranted, in point of fact. 


At the time of the purchase of the bonds by /?iggs 
d¢ Co., the exact relations and obligations of the 
government towards those securities, had not been 
defined or established, to the satisfaction of the 
commercial world. (/d., ff. 681, 699-700, 1477-1479, 
1483, 1484. ) 


The bonds were then worth but about 71 cents, on 
the dollar. (/d., pp. 271, 236, ff. 606, 615, 660-661, 
701, 1483.) 


And whether they would enhance, or depreciate, 
in value, must depend upon contingencies, which 
could be little calculated in advance of their actual 


occurrence. 


(c). The bonds received by Riggs & Co. from the 
government, in ijieu of those purchased by that firm 
from Me Donald and surrendered to the Treasury, 


' 
~~ 
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were all sold, upon the open market, before the 10th 
day of December, 1875, (/d., ff. 683, 684, 692,) and 
at a profit too inconsiderable to imply any tempta- 
tion towards wrong, on the part of the firm, in mak- 
ing the original purchase. -(Rec., pp. 336, 355, 371, 


872, 375. ) 


(Zz). When, on the 20th of August, 1884, the pres- 
ent suit was instituted, (id., p. 477), the bonds had 
risen in value, from 71, their market price, on June 
25, 1875, to 107 or 108. 


And their last quotation, upon the record, is from 
120 to 121. (Id., 922-923). 


(ce). During the nine years, and upwards, that 
elapsed between the purchase of the bonds by Riggs 
¢ Co., and the institution of the suit below, there 
was nothing, so far as appears from the record, to 
excite a suspicion in the minds of the firm, that 
a claim or demand, on the part of Phelps, was con- 
templated or imagined against them. 


The senior member of the firm of Riggs & Co., 
died, on the 24th of August, 1881 (éd., f. 684). 

The firm was dissolved. And within one year 
thereafter, ‘‘ its assets were fully collected and dis- 
tributed amongst the copartners and their repre- 
sentatives’? (/d. f. 918). 
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The testimony of the late Mr. Riggs, in other 
proceedings, survives, indeed, and sheds, upon some 
features of the present controversy, the most ma- 
terial light. But of the knowledge, if any, of 
Mr. Riggs, upon many points, of great importance 
in this cause, but not put in issue, in other pro- 
ceedings, Mr. Elliott was forever deprived, by the 
laches and delay of his adversary. 


Godden +. Kimmell, 99 U. 8., 212. 


And if the estate of Mr. Riggs, whose interest was 
the largest in the firm, (Rec., f. 693,) was adminis- 
tered within the three years (/ess four days,) which 
elapsed between his decease and the commencement 
of the suit below, who could say that a decree against 
Mr. A/dott might not have compelled him to pursue, 
even in foreign lands, bis right of contribution 
against some of the beneficiaries of that estate? 
(Geoffroy v. Riggs, 1388 U. 8. 258.) 


(7). The sale made by McDonald to Riggs & Co. 
if unauthorized, was not void, but voidable only. 

It was, at all times, within the power of Phelps, 
to waive the wrong, if. any, committed by MeDon- 
ald, in the sale of the bonds, to treat the latter as 
his agent, and to require the agent to account for 
the proceeds of sale. 


—? 
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It was equally competent for Phelps to ratify that 
sale, as between himself, on the one hand,—con- 
senting, as principal, to the act of McDonald, as 
his agent,—and the firm of Riggs & Co., on the 
other. 


Tome vr. Dubois. 6 Wall, 554. 


And the proceedings before the Supreme Court of 
the District of Columbia, in Phelps v. McDonald, 
subsequent to the mandate of ‘iis Court, were con- 
ducted, and, in fact, terminated in a pecuniary de- 
cree, for the recovery against McDonald and White, 
of money equal to part of the proceeds of the sale of 
the bonds. (Rec., pp. 424, 474.) 


With a view of effecting such recovery, Phelps, on 
January 17, 1780, had, through McPherson, his solici- 
tor, tiledin Phelps v. Mc Donald, a Supplemental Bill, 
setting forth (/d., f. 827,) a sale of the bonds, on June 
28, 1875, by the Receiver, and the payment by the 
latter, of the proceeds of the sale to McDonald, and 
praying a pecuniary decree against McDonald and 
White, for the amount of such proceeds. (Id., f. 828.) 


McPherson, by whom, as solicitor, this Supple- 
mental Bill was signed, (Id. f. 828,) had, as we have 
seen, been made fully aware, as early as June 28, 1875, 
that the bonds had been, on that day, sold and de- 
livered by McDonald to the firm of Riggs & Co. 


And had any relief been contemplated against 


the firm of Riggs & Co. (all of whose members, 
with the exception of Mr. Filiott, an inhabitant 
of New York, (Rec., p. 477.) resided within the Dis- 
trict of Columbia, (Rec. ff. 607, 627, 687), as purchas- 
ers pendeule lite, it was proper, under the estab- 
lished practice in equity, to make the co-partners 
parties defendant by,—-and, especially To THE PAR- 
TICULAR,—Supplemental Bill. 


“The question of acquiescence or delay may often 
be controlled by the nature of the property which is 
the subject of litigation. ‘‘A delay which might 
have been of no consequence in an ordinary case, 
may be amply sufficient to bar relief when the prop- 
erty is of a speculative characier or is subject to con- 
tengencies, or when the rights of others have been in 

the meantime varied. If the property is of @ specu- 
) lative or precarious character, it is the duty of a 
man complaining of fraud to put forth his complaint 
at the earliest time. He cannot be allowed .to remain 
passive, prepared to aflirm the transaction if the con- 
cern should prosper, or to repudiate it, if that should 
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prove to his advantage.” 
Hayward vs. National Bank, 96 U. §8., 618. 
See also 


Marsh vs. Whitmore, 21 Wall., 183-184. 
Wood vs. Carpenter, 101 U.8S., 140. 
Richards vs. Mackall, 124 Jd... 139. 


In view of the speculative character of the bonds 
in question, it was peculiarly the duty of Phelps, to 
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express, in some form. to Riggs & Co., his disappro- 
val, if any, of their claim to ownership of the securi- 
ties. | 

His intimation of a hostile purpose, might, at least, 
have enabled the firm to adopt the precaution of re- 
taining, or of acquiring, at reasonable rates, bonds 
that might answer the exigency of any judgment or 
decree that Phelps might recover against the firm. 


5. The deeree rendered by the District Supreme 
Court, on June 28, 1875, in Phelps v. Me Donald, 
was, indeed, not reversed in ///s Court, until the 5th 
day of May, 1879. (Rec., f. 796.) 


(a.) The mandate of this Court, in Phelps v. Me- 
Donald, was tiled in that case, in the Supreme Court 
of the District, on May 12, 1879. (Rece., f. 793.) 


The Bonds were then worth, from 84 to 88. 
And, on July 16,1879, P/elps, there renewed, in that 
case, (/d., p., 424,) his efforts against MWe Donald. 


What obstacle existed, after the decree rendered 
by the Supreme tribunal of the Union, in Phelps v. 
McDonald, to any proceeding by Phelps against 
Riggs & Co.? 


The firm, as we have seen, might have been brought 
into the suit of Phelps v. McDonald, by Supplemen- 
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tal Bill. And abillof that description, though filed 
in that suit, had omitted to introduce the firm as de- 
fendants, thereto, notwithstanding it had been known, 
since the 28th day of June, 1875, to the counsel by 
whom such Supplemental Bill was filed, that, on 
that day, the firm had become the purchasers of the 
bonds from McDonald. 


Inan actiona/law, broughtagainstthem by Phelps, 
could Riggs & Co., even if considered as parties to 
the suit iz equity of Phelps v. McDonald, plead, in 
abatement, the pendency of such suit in equity? 


Kenney Vv. Robinson, 52 Mich., 393. 


Could the suit, 7n equity, of Phelps v. Mc Donald, 
even if Riggs & Co., were considered parties to that 
suit, be abated, as to that firm, by any subsequent 
action a/ daw, brought against them by Phelps? 


Story Eq. Pl., § 742 


But the case of Phelps v. McDonald, was a suit 
pending within the District of Columbia. 

The proceeding now in question, was brought in 
the State of New York. 

Can a suit—whether at-law or in equity, whether 
in the local or in the national tribunals—be abated, 
in any State, by reason of the pendency of litiga. 
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tion in the Supreme Court of the District of Colum- 
bia ? 

Brown Vv. Joy, 9 Johns., 221. 

Walsh &e. v. Durkin &e., 12 id., 99. 

Stanton v. Embrey, 93 U. S., 554. ° 

Ins. Co. v. Brune’s Assignee, 96 id., 592. 


No remedy, in personam, could be given, inthe case 
of Phelps v. Mc Donald, against the firm, unless its 
members were made parties to the cause, by amended 
or supplemental bill. 


The sale and dispersion, upon the open market, of 
the bonds, destroyed all remedy for the specific re- 
covery of the securities. 


Must the real owner of personal property, see it 
consumed, or converted, by a purchaser pendente lite, 
without remedy, until the close of all litigation ex- 
isting at the time of the purchase ? 


‘*When might this action have been instituted, is 
the question, for from that time the statute must 
run.”’ 


Wilcox et al v. Ka ors of Plummer, 4 Pet., 
181. 

Army v. Dubuque, 98 U. §8., 474. 

Scoville v. Thayer, 107 id., 153. 


(6.) But the ultimate decree in Phelps v. Mc Don- 
ald, was rendered on July 8, 1880. (Ree. f. 910.) 
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And execution, though issuable immediately, was 
delayed until April 21, 1881. (Id. f. 912.) 

The process was returned nulla bona, on June 20, 
1881. (Id. p. 475.) 


The execution was, in fact, mere ceremony. 


The remedy of Phelps, in his suit against JMe- 
Donald, was exhausted, at least, by the pecuniary 
decree rendered against the latter, on July 8, 1880. 


It had been practically exhausted before. 


The means of the bankrupt consisted, so far as 
the record discloses, exclusively of and in the money 
obtained on his sale of the bonds to Riggs & Co. 


On September 27, 1879, (Id. p. 4381), Ale Donald, 
upon the motion of P/elps, had been ordered to re. 
store to the registry of the Court, the sum of 858.- 
735.12: for his failure to do so, he had, on February 
18, 1880, (Id. f. 899), been adjudged in contempt ; 
and, on March 8, 1880, (Id. f. 908), had been issued 
against him, an attachment, which was returned 
non est, on March 19, 1880, (Id. f. 908.) 


The necessity of resorting to a suit against Riggs 
d Co., so far as that necessity could depend upon 
the exhaustion, in Phelps v. Me Donald, of all rem- 
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edy against the defendants therein, must have been 
fully disclosed to the plaintiff, upon the entry of 
the decree passed in that cause on July 8, 1880. 


And his neglect, for more than four years after } 
the date of that decree, to assert, or to intimate, any 
claim against the firm of Riggs & Co., cannot be ex- 
plained upon the theory, that it was either necessary 
or desirable, to await, during any portion of that 
period, the result of further proceedings in P/ elps 
v. McDonald. 


But the cause of action, if any, of Phelps against 
Riggs & Co., did not depend upon—it did noi arise 
from—the inability of Phelps to abtain pecuniary 
satisfaction from MWe Donald. 

His right of action, if any, arose from the pur- 
chase and conversion of the bonds by the firm. 

And the case, in this respect, falls directly within 
the principle announced in 


Doe v. Hyde, 114 U. S., 247, 252. 


The decision of the Court of Appeals of New York 
in Hovey ev. Elliot, 118 N. Y., 124, reversing Hovey 
v. Elliot, 53 N. Y. Sup. Ct. Rep. 331, with whatever 
respect it may be treated, can exercise no control- 
ling influence, upon this branch of the case. 


4 


The Court of Appeals of.that State can give no 
construction to the local law, which will be obliga- 
tory, in any case, upon the Courts of the United 
States, in determining the effect, in suits in equity, 
of laches and delay. 


Kirby o. Lake Shore &., R. R. 120 U. 8. 137. 


There was much division amongst the learned 
judges, in the case from 118 N. Y., and the facts there 
presented for decision, were, in many important par- 
ticulars, essentially different from the facts disclosed 


in the present record. 


The opinion in that case, was pronounced, also, 
after it had been already twice adjudicated, in the 
present controversy, that the cause of action of the 
Assignee, accrued on the 28th day of June, 1875. 
(Rec. ff. 99, 1561.) 


And, upon the same grounds upon which the de- 
fendant Hilliot became authorized to invoke the juris- 
diction of the national tribunals, he became entitled 
to receive the independent judgment of those tribunals 
ypon every unforeclosed question to which their juris- 
diction extended. 


Burgess v. Seligman, 107 U. 8. 34, 


-_ 


Carroll County 7. Smith, 111 Id. 562-563. 
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But when the power which the Constitution has 
committed to Congress, upon the subject of bank- 
ruptcies, is that of establishing ‘‘wniform’”’ laws upon 
that subject,—when it is preceived that Congress 
have provided, (Rev. Stat. U.. 8., sec. 5057), that no 
suit by an Assignee in Bankruptcy, ‘‘shall be main- 
tainable in any court”’ against a person claiming an 
adverse interest, in relation to any property, or rights 
of property, transferrable to or vested in such As- 
signee, unless brought within two years from the 
time when the cause of action accrued.—it must then 
be obvious, that the question of laches, in such a 
suit, must be determined, if at all, with referenceand 
inanalogy to the limitation which Congress have thus 
established, and not with reference or in analogy to 
those periods within which suits of a different de- 
scription may be prosecuted, under the State laws, 
in the local tribunals. 


Statutes of limitation prescribed by Congress, may 
become exclusive of State legislation, in instances in 
which the operation of such statutes is not required, 
by the Constitution, to be uniform throughout the 
United States. 


Stewart z. Kahn, 11 Wall., 506; 
Mayfield v. Richards, 115 U. 8., 142; 
Arnson v. Murphy, 109 U. 8., 243. 
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Il1.—TVhere being neither in fact, nor in law, any 
such decree of the Supreme Court of the United States, 
as was sel up in the complaint, the case made by the 
plaintiff was fatally defective. 


1. The final decree passed by the Supreme Court 
of the District of Columbia, on the 8th day of July, 
1880, in Phelps >. McDonald, adjudges payment to 
Phelps, of a specific sum of money, with interest, 
(Rec. f. 910.) 


Riggs, Glover and Hyde, all then members of the 
firm of Riggs & Co., resided, at that date, within 
the District of Columbia. (Rec. ff. 350, 312, 627, 
687.) 


Glover and Hyde continue so to reside, up to the 
present moment, 


Mr. Riggs had so resided, so far as is disclosed 
by the record, up to the 24th day of August, 1881, 
the day of his death. 


And if the firm of Riges & Co., were bound, 7z 
‘personas, Yy that decree, execution thereon, as of 
course, and without notice, or motion, might have 
issued, during the lifetime of Mr. Riggs, against 
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himself as well as his two resident partners, and may, 
in like manner, issue, at this moment, against Glover 
and Hyde, or either of them. 


It cannot be supposed, that, because in the course 
of the proceedings, in Phelps 7. McDonald, the de- 
fendants therein were adjudged in contempt, that 
Riggs & Co., as purchasers, pendente lite, became 
guilty of the like offense, and liable to punishment, 
accordingly. 


Nor can it be maintained, that any member of that 
firm became personally and directly bound to make 
payment of the money adjudged by the final decree 
of the local Court of the District to be paid to 
Phelps, by McDonald and White. 


The transfer of property in litigation, is not for- 
bidden by law. 


Its alienation can be arrested only by injunction 
or receivership. 


And its acquisition imposes no direct penalty upon 
the purchaser. 


It is only so far as the final judgment, or decree, 
deals with the right or title to the property in litiga- 


. 
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tion, that the judgment, or decree, becomes binding, 
in any case, upon the intervening purchaser. . 


Purchasers pendente lite of non-negotiable prop- 
erty in litigation, are, ‘‘so far as the property is con- 
cerned, deemed to stand in the situation of parties.’’ 


Bigelow on Estop., 60 (3d ed.) 


“This rule, being only applicable to suits which 
are in their nature actions iz rem, the judgment 
rendered will not bind the purchaser personally, but 
will only affect the property, or interest,which is the 
subject of litigation.”’ 


Wade on Notice, See. 375. 


But though the decree passed on July 8, 1880, 
(Rec., p. 474,) by the Supreme Court of the Dis- 
trict, constitutes fhe only final decree passed in the 
cause of Phelps 7. McDonald, it is not upon that 
decree, that the complainant in the present contro 
versy, relies in his bill, or complaint. 


It is there asserted, in effect, that, in reversing, in 
that case, the decree below, the Supreme Court of 
the United States ‘‘decreed,’’ that, by the deed exe- 
cuted to Phelps, on February 12, 1869, by the Regis- 
ter in bankruptcy, the claim of McDonald against 
the United States, and the award made thereon, be- 
came vested in Phelps, who, thereupon, stood in the 
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place of McDonald, and was clothed with all the 
rights which had belonged to the latter before he be- 
came bankrupt, and that the pretended sale of the 
claim to White, was invalid. (Rec., f. 5.) 


2. The decree rendered, in Phelps 7. McDonald, 
on June 28, 1875, was a decree dismissing the bill on 
demurrer, and directing the Receiver, appointed as 
well in that case as in Hovey ». McDonald, ‘‘to pay 
the funds belonging to said cause,’’ to McDonald & 
White, or order. (Id. p. 599.) 

And, upon the same day, the bonds, with the con- 
temporaneous Knowledge of McPherson, then coun- 
sel for Phelps, had been delivered, under that de- 
cree, by the Receiver, to McDonald, and by the lat- 
ter at once sold to Riggs & Co. 


But, in the bill, or complaint, served, on Mr. 
Elliott, on Aug. 20, 1884, in the present controversy, 
no intimation is afforded, that the decree passed by 
the Supreme Court of the District of Columbia, on 
June 28, 1875, in the case of Phelps ». McDonald, 
was a decree dismissing the bill therein, on demurrer, 
—none that that decree contained any direction to 
the Receiver to pay over the fund unto the defend- 
ants,—none, that it was under and in pursuance of 
that decree, that the bonds were, in fact, surrendered 
by the Receiver to McDonald. 


In the bill, or complaint, filed by Phelps, in the 
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present controversy, the only allegation touching 
any decree, or judgment, against him, in the local 
court, in the case of Phelps 7. McDonald, is ‘‘that 
said court gave judgment against the plaintiff in 
said case,’’ but that, upon appeal, the Supreme Court 
of the United States, at Oct. T., 1878, ‘‘reversed said 
judgment.’’ (Rec. ff. 4-5.) 


In the bill, or complaint, filed by Phelps, in the 
present controversy, the only averment relating to 
the time and circumstances at and under which the 
bonds were delivered by the Receiver, to McDonald, 
is ‘that about June 28, 1875, during the pendency 
of said suit, said MeDonald, without plaintiff's con- 
sent, obtained possession of said bonds from said 
Riggs.’ (ld. f. 5.) 
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And that the date at which McDonald thus ob- 
tained possession of the bonds, was not actually prior 
to the period at which the Supreme Court of the 
District of Columbia ‘‘gave judgment against the 
plaintiff,’ is left unnegatived upon the face of the 
pleading. 


If the observations thus made, in respect to the 
bill, or complaint, filed in the present controversy, 
were of a purely technical character, they would not 
be more technical than the principle which lies at 
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the foundation of the relief sought by the complain- 
ant, below. 

But these observations extend to, and involve, the 
merits of the controversy. 


The decree passed in Phelps v. McDonald, on July 
8, 1880, by the Supreme Court of the District of Co- 
lumbia, could be ignored as ¢he sole final decree in 
that cause, determining the ultimate rights of the 
parties thereto, only by resorting to the decree ren- 
dered, by ¢his Court, in that cause, on appeal. 


The omission, in the bill, or complaint, filed in 
the present cause, to state that the decree passed by 
the Supreme Court of the District of Columbia, on 
the 28th day of June, 1875, in the case of Phelps o. 
McDonald, was a decree dismissing the bill therein, 
upon demurrer, was essential to give color to the aver- 
ment, that, npon reversing that decree, ‘his Court 
had, itself, rendered any such decree as is set up 
and relied on in the bill, or complaint, filed in the 
present controversy. 


The assignment of the defendants, to answer the 
bill, upon the overruling of their demurrer, was re- 
quired by the 30th Rule of equity practice, in the Su- 
preme Court of the District of Columbia, (Rec., p. 
126.) 

Parsons vs. Parker, 3 Maca., 9. 
Davis vs. Speiden, 1d., 285, 
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As well as by the rules prescribed for the Circuit 
Courts. 


a 


At Jan. T., 1841, this Court, in reversing a judg- 
ment of a Circuit Court, sustaining a demurrer to the 
replication, said: 


‘Tt is proper to remark, that when this cause is 
remanded to the Circuit Court, for further proceed- 
ings to be had therein, it will be in the condition in 
which it would have been, had that court overruled 
the demurrer, and subject to additional pleadings, 
or an amendment of the present ones, according to 
the rules and practice of the Cirenit Court.’’ 


U. 8S. Boyd e¢ al., 15 Pet., 209. 


This Court, under R. 8S. U. 8., see. 701, may 
‘affirm, modify or reverse’’ the judgments or decrees 
of the Circuit Courts, and under R. S. U. S., sec. 
709, may ‘‘re-aflirm, reverse, modify or affirm,’’ the 
judgments or decrees of the State tribunals, yet in 
this Court, under R. 8. U. 8., see. 705 (reproduced 
in R. 8. U. 8., relating to the District of Columbia, 
sec. 846), as amended by Act Cong. Feb. 25, 1879, 
sec. 4, (20 Stat. 320), the judgments and decrees of 
the Supreme Court of the District of Columbia could 
only be ‘‘re-examined and reversed or aflirmed,’’ as, 
under Act Cong. February 27, 1801, sec. 8, (2 Stat., 
206), and before the creation by Act Cong. March 
3, 1863 (12 Stat. 762), of the Supreme Court of that 
District,.the judgments and decrees of the Circuit 
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Court for that District could only be ‘‘re-examined 
and reversed or affirmed.”’ 


But the appeal, in Phelps vo. McDonald, to this 
Court, was from the final decree below, dismissing, 
on demurrer, the bill in that case, and directing the 
Receiver appointed therein, and in the suit of Z/ovey 
v. McDonald, to pay over the fund ‘‘belonging to 
> unto McDonald and White, or order. 


Upon such an appeal, it has never been the prac- 
tice of ‘his Court, upon reversing the decree below, 
to do otherwise than remand the cause, for further 
proceedings, with, or without, special leave to answer 
the bill. 


Erwin o. Parham, ef a/., 12 How., 208. 
Drexel +. Berney, 122 U. 8., 241, 255. 


And the actual decree of this Court, in Phelps °. 
McDonald, merély reversed the decree below, and 
remanded the cause for further proceedings. (Rec., 
f. 1178.) 


a. Noone supposes, thatthe judgment of an appel- 
late tribunal, reversing the judgment below, and 
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remanding the cause for further proceedings, can 
be regarded, in Federal practice, as a final judg- 


ment. 


St. Clair Co. ». Lovingston, 18 Wall., 628. 
Parcels ». Johnson, 20 Id. 654. 

McComb, Ex’or, 7. Commissioners, 91 U.8., 1. 
Zeller et al. ». Switzer, Id. 488. 

Bostwick +. Brinkerhoff, 106 U. 8,, 3. 


Nor that, in that practice, the decree of an appel- 
late tribunal, reversing the decree below, and re- 
manding the cause, can be considered a final decree. 


Pepper e/ al. v. Dunlap eft al., 5 How., 52. 
Moore ». Robbins, 18 Wall., 588. 


The judgment, or decree,in order to be final, ‘must 
terminate the litigation between the parties, on the 
merits of the case.”’ 


Bostwick v. Brinkerhoff, 106 U. S., 3. 

Grant 7. Phonix Ins. Co., Id. 430. 

St. L., LM. & 8. R. R. Co. v. Southern Ex. 
Co., 108 Id. 28. 

He parte Norton, Id. ,242. 


The decree actually passed by thisCourt, in Phelps 
v. McDonald, was not, therefore, a jinal decree. 
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And in the opinion delivered by ¢Ais Court, in that 
case, both itself and the Court below, were left ‘‘in 
all respects as free to decide, one way or the other, 
as if the subject had not been before considered by 
either tribunal,’’ upon ahy matter of fact to arise 
upon the proceedings subsequent to the mandate. 


99 U. S., 306. (Ree. f. 804.) 


b. Can the judgment or decree of an appellate tri. 
bunal, reversing the judgment or decree below, and 
remanding the cause for further procedings, con- 
stitute a bar, or be regarded as res judicata ? 


It is well settled, that ‘‘to produce a bar, there 
must be a judgment or decree, and it must be final 
and certain.”’ 


7 Robinson’s Practice, 9. 


‘‘Whether a decision of a court is final or not, 
must depend onthe nature of the judgment, and not 
whether it is by the court of last resort.”’ 


Id. p. 10. 


‘‘ According to Pothier, ‘a judgment, to have the 
authority, or even the name, of res judicata, must be 
a definitive judgment,’ ‘a provisional condemnation, ’ 
‘cannot have either the name or authority of res 
judicata.’”’ 
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‘‘The English decisions are on the same principle. 
They have constantly distinguished a final judgment 
or decree, from an order or decree which is only in- 
terlocutory—merely a step in the cause.’’ 


Id. p. 11. 


A demurrer is not even an admission in the same 
suit. 


‘*The common doctrine, that a demurrer admits 
the facts stated in the pleading demurred to, must 
be understood with this qualification, that it is only 
so upon the argument, for it has been held that the 
statements in a special plea, which has been holden 
bad, on demurrer, are not evidence for the plaintiff, 
on the general issue, although the jury are to assess 
damages, as well as try the case, on the general 
issue. 


1 Chit. Pl., 662 (18 Am. ed.) 
See Glenn 7. Sumner, 132 U. S.. 157. 


A demurrer cannot, therefore. be considered as an 
admission, in anolher suit. 


The protestando was intended, originally, to save 
the pleader from being concluded in another suit. 

And ‘‘although it is not necessary, according to 
the modern practice, to make any protestation at 
all, the same principle still prevails.’’ 


So — 


a 


‘4 


Carter ». James, 13 M. & W., 148. 
7 Robinson’s Pract., 301. 


In point of law, pleadings are not admissions, but 
are merely statements of the cases which the parties 
wish to raise for the opinions of the court or jury. 


Buckmaster vr. Meiklejohn, 8 W., H. & G. 
(Exch.), 637. 

7 Robinson's Pract., 301. 

Auld ». Hepburn, 1 Cranch C. C. 122. 


‘‘The party demurring,’’ says Mr. Justice Swayne, 
‘relies upon the law arising upon the facts thus pre- 
sented. The facts so spread on the record are never 
evidence for or against either party in another suit.”’ 


Smith ». MeCool, 16 Wall., 563. 


In another suit, ‘‘A demurrer in chancery does 
not admit the facts charged in the bill; for if it be 
overruled, the defendant may still answer.’’ 


1 Greenl. Ev., § 551. 


On certain sets of coupons of bonds issued by the 
City of Aurora, W. & 7., in 1856, had brought suit 
against that City, in the Dearborn County Court of 
Indiana. 
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Upon the overruling of a demurrer to the repli- 
cation to the only valid plea, in this suit, the facts 
set up in the replication had been admitted, upon 
the record, by the City, and judgment rendered 
against her, accordingly. 

On subsequent sets of coupons of the same bonds, 
W. & 7., in 1861, had recovered judgment against 
that City, in the same County Court, but, on appeal 
to the Supreme Court of Indiana, that judgment had 
been reversed, and the cause remanded for further 
proceedings. 

On additional sets of conpons of the same bonds, 
W. & 7. had afterwards brought suit, in the Circuit 
Court of the United States, for that State, and re- 
covered judgment against the City, upon the overrul- 
ing of a demurrer to the declaration. 

And on still later sets of coupons of the same 
bonds, the City was again sued by W. & 7°, in the 
Circuit Court of the United States, for that State. 


Amid the extraordinary mass of pleadings pre- 
sented in the last suit, there was, to certain pleas of 
matter in avoidance of the bonds and coupons, a 
particular replication, setting up the judgment that 
has been recovered against the City in the Dearbern 
County Court, in 1856; and to this replication, there 
was @ rejoinder, setting up the judgment that had 
been recovered against the city, in the same court, 
in 1861, (he reversal of the latter judgment, by the 
Supreme Court of the State, on appeal, and the re- 
mand of thecause for further proceedings. (7 Wall., 
G0). ) 
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The rejoinder, on demurrer, was held by the Cir- 
cuit Court of the United States, to be bad. 


On, error, ‘Ais Court affirmed that position. 


Mr. Justice Clifford, referring to the evident pur- 
pose of the City, by pleading an estoppel, in her 
rejoinder, against the estoppel set up in the repli- 
vation, to rely upon the rule that the opposing es- 
toppels must re-open the whole matter in contro- 
versy—observed. 


‘*But the insuperable difficulty in the way of the 
attempt toapply that rule, even supposing the former 
judgments are pleaded as estoppels, is that the mat- 
ters pleaded in the rejoinder do not amount to an 
estoppel, as they merely show that the judgment for 
the plaintif, as recovered in that case in the court 
of original jurisdiction, was reversed in the appel- 
late tribunal and that the cause was remanded to the 
subordinate court for further proceedings. Second 
trials often result in the same way as the first, and 
certainly, the reversal of the judgment under the cir- 
cumstances shown in the allegations of the rejoinder, 
is not conclusive evidence that the plaintiffs may not 
ultimately recover. Unless a final judgment or de- 
cree is rendered in a suit, the proceedings in the 
same are never regarded asa bar to a subsequent 
action.’’ 


Aurora City 7. West, 7 Wall., 92-93. 


3. The decree in Phelps >. McDonald, imputed to 
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this Court, by the bill, or complaint, filed in the 
present controversy, is, both in form and effect, es- 
sentially different from that proved by Phelps him- 
self, to have been actually passed by ¢//s court, in 
the prior proceeding. 


The decree attributed to this court, by the bill, or 
complaint, filed in the present controversy, (Rec., f. 
5,) is a final decree, establishing, at once and for- 
ever, the title of Phelps to the award rendered in 
favor of McDonald, and constituting a complete bar 
between the parties to the suit wherein it was pro- 
nounced. 


The decree of this court actually proven by Phelps, 
in the present controversy, (Id. pp. 480-541, f. 1178,) 
is a decree which left, and was intended to. leave, 
open, the pretensions of the parties, for further liti- 
gation in the Supreme Court of the District. 


There is no averment, or proof, on behalf of the 
complainant, in the present controversy, of any de- 
cree in his favor, in Phelps ». McDonald, subse- 
quent to the decree therein rendered, on appeal, by 
the Supreme Court of the United States. 


«a. But, in order to establish any liability, on the 
part of Riggs & Co., as purchasers pendente lite, un- 
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to Phelps, in the present controversy, it must, of 
course, appear, both by averment and proof, that, in 
the dis which was pending, at the time of the pur- 
chase, there was ultimately rendered, some final de- 
cree, upon the merits, in favor of Phelps. 

The complainant, in the present controversy, in- 
deed, made such an averment, but completely con- 
tradicted that averment, by his proofs. 


‘*The maxim that a decree must be sustained by 
the allegations of the parties, as well as by the 
proofs, in the cause, is too well established to be 


disregarded.” 


Carneal ». Banks, 10 Wheat., 189. 
Harding v. Handy, 11 Id. 120. 


To the argument that ‘it would be monstrous,”’ 
if, after the parties had contested the merits below, 
‘‘their rights should be made to depend, in the Ap- 
pellate Court, on a mere defect in the pleadings,”’ 
unobserved, though curable by amendment, below, 
Marshall, C. J., replied: 


“The hardships of a particular case would not 
justify this tribunal in prostrating the fundamental 
rules of a Court of Chancery; rules which have been 
established for ages, on the soundest and clearest 
principles of general utility. If the pleadings in the 
cause were to give no notice to the parties or to the 
Court, of the material facts on which the right 
asserted was to depend, no notice of the points to 
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which the testimony was to be directed, and to which 
it was to be limited; if a new case were to be made 
out in proof, different from that stated in the plead- 
ings, all will perceive the confusion and uncertainty 
which would attend legal proceedings, and the injus- 
tice which must frequently take place. The rule that 
the decree must conform to the allegations, as well 
as to the proofs of the parties, is not only one which 
justice requires, but one which necessity imposes on 
Courts.”’ 


Crocket v. Lee, 7 Wheat., 527. 


‘*A party is not allowed to state one case in a bill 
or answer, and make out a different one by proof; 
the allegata and probata must agree; the latter must 
support the former.”’ 


Boone »v. Chiles, 10 Pet., 209. 


Thus, averments setting up an executory contract 
of sale, cannot be made available, under proof of an 
executed conveyance by deed. 


ld. ib. 


Nor, where the mortgage is equitable only, will 
foreclosure be decreed, upon a bill which relies solely 
upon a degal mortgage. 


Koehler ». Black River Falls Iron Co., 2 Black 
(U. S.), 718. 


“There is no doubt, but that under the general 
prayer, other relief may be granted than that which 
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is particularly prayed for. But such relief must be 
agreeable to the case made by the bill.”’ 


English et al. v. Foxall, 2 Pet., 612. 


6. The amended answer of Mr. Eiliott to the bill, 
or complaint, filed by Phelps, in the present contro- 
versy, ‘‘denies each and every allegation in said 
complaint contained, ’* except as in that answer 
otherwise controverted or specially admitted. (Rec., 
f. 26.) 


‘‘It is well settled in New York,’ says Mr. Jus- 
tice Blatchford, ‘‘that a denial in the form here in 
question is proper.”’ 


In the Courts of that State, ‘‘under such a de- 
nial, a defendant has a right to prove anything that 
will show the allegation covered by the denial to be 
untrue.”’ 


‘ 


Burley c. German-American Bank, 111 U,8 
221. 


“9 


The amended answer of Mr. Elliott. also contains 
the following : 


‘‘ Third.—That as to the other matters and things 
set forth and alleged in said complaint, this defend- 
ant, except as hereinafter particularly set forth, 
has no knowledge or information sufficient to form 
a belief, and therefore controverts each and every 
of said allegations in said complaint contained.” 
(Ree., p. 12.) 


K4 


As no exception was taken to the answer, the an- 
swer in the form in which it was filed, must, un- 
der the general course of chancery practice, as well 
as under the 55th of the Rules of local Practice in 
Equity, and, especially, after replication, be now 
treated as sufficient. (Rec. p. 132.) 


(Story Eq. Pl:, § 877.) 


And, as the allegation of the complainant, touch- 
ing the decree of this Court, was neither admitted 
by Mr. Elliott, nor conceded to have been known 
to him, by information, belief, or otherwise, the aver- 
ment fell, and was embraced, within the general de- 
nials of his answer. 


(See Rule 61, Rec. p. 133.) 
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The replication to this answer, put in issue the 
decree of this Court set up in the bill, or complaint. 
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Upon this issue, it was competent, of course, for 
Mr. Elliott to negative the averment of the bill, or 
complaint, by showing, that the only final decree 
ever passed in the case of Phelps ». McDonald, was 
that made by the Supreme Court of the District of 
Columbia, on the 8th day of July, 1880, (Ib. f. 910,) 
directing the payment by McDonald and White, unto 
Phelps, of the sum of 858,735.12, with interest from 
June 28, 1875. 
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But neither the final decree of that court, (Rec., p. 
34,) nor that actually rendered by ¢his Court, is set 
up, in the amended answer of Mr. Elliott. 


Had the decree actually made by this Court, been, 
in itself, sufficient to form,—had it been rendered 
by the bill,—the basis of relief, in the present con- 
troversy, any slight misdescription of the terms, or 
legal effect, of that decree, in the bill, might, if un- 
assailed at the hearing below, be considered, perhaps, 
on appeal, as cured by any correct statement of that 
decree, set up, by way of defense, in the amended an- 
swer of Mr. Elliott. 


Cavendar v. Cavendar, 114 U. S., 471,— 


Though it has been declared, ‘‘that no admissions 
in an answer, can, under any circumstances, lay the 
foundation for relief under any specific headof equity, 
unless it be substantially set forth in the bill.’’ 


Jackson s. Ashton, 13 Pet., 248. 


‘‘The inquiry is, not only whether the defendant, 
from his own showing, has acted unjustly, and in- 
equitably, but, also, whether the complainants, by 
their allegations and proof, have also shown that 
they are entitled to relief.”’ 


Knox ef al. ». Smith ef al., 4 How. (U. S.), 317. 


Sh 


ce. But the decree actually rendered in Phelps -. 
McDonald, by /A/s Court, on appeal, is nowhere set 
forth or set up, in any of the pleadings in the pres- 
ent controversy. 


It is shown by the evidence, on the part of Phelps, 
(Ree., pp. 480, 541, 615,) that no such decree was 
rendered by this court, in that cause, as is alleged in 
his complaint, filed in the present controversy, and 
on the part of Mr. Elliott, (Id. p. 910,) that the only 
final decree rendered in the case of Phelps 7. Me- 
Donald, was the decree for the payment of a specific 
sum of money, passed by the Supreme Court of the 
District of Columbia, on the 8th day of July, 1880. 


4. If the complainant, in the present controversy, 
notwithstanding the averments contained in his com- 
plaint, touching the decree pronounced by ¢his Court, 
in Phelps 7. McDonald, could have been suffered to 
successfully rely upon the final decree passed in that 
cause, by the Supreme Courtof the District of Colum- 
bia, the privilege must have been conceded, only 
under some previous permission so to amend his com- 
plaint, as to conform the averments thereof to the 
decree ultimately relied on. : 


But the distinction between these decrees—the dif- 
ference in their effect upon the rights claimed by 
Phelps—were so radical and fundamental, that to 
suffer him, thus to amend his complaint, at the hear- 


-~ 


ing, would have been to authorize, through the form 
of amendment, the institution, substantially, of a 
new and different case. 


‘There are cases where amendments are permitted 
at any stage of the progress of the case, as where an 
essential party has been omitted; but amendments 
which change the character of the bill or answer, so 
as to make snbstantially a new case, should rarely, 
if ever, be admitted after the cause has been set down 
for hearing, much less after it has been heard.’’ 


Walden e/ al. r. Bodley ef al., 14 Pet., 160; 
Snead 7. M’Coull ef a/., 12 How. (U. 8.), 422: 
Shields ef a/. r. Barrow, 17 id., 144; 

Hardin v. Boyd, 113 U. 3., 764; 

Smith +. Woolfork, 115 U. 3S., 148. 


(a.) It cannot be pretended, that Phelps should be 
permitted to say, he was ignorant, at the time of his 
institution of the present controversy, either of the 
decree actually rendered in his favor, by this Court, 
in Phelps 7. MeDonald, or of the final decree passed 
in his behalf, in that cause, by the Supreme Court 
of the District of Columbia. 


Nor can it be denied, that Phelps was furnished 
with timely and special notice from Mr. Elliott, if 
not of the existence of the latter decree, yet of the 

. 
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non-existence of that which was set up in the com- 
plaint filled in the present controversy. 


The amended answer of Mr. Elliott denies, or con- 
troverts, in effect, as we have seen, ‘‘each and every 
allegation’’ of the present complaint, touching the 
decree of the Supreme Court of the District of Colum- 
bia, therein set forth. 


And, before the production of evidence, or the ex- 
amination of witnesses, upon affidavit that there ex- 
isted no such decree as was set up in the present bill 
of complaint, it was moved, on the part of Mr. Elli. 
ott, in effect, but unsuccessfully, inter alia, either 
that Phelps be required to annex to his present bill, 
or complaint, copies of the decree of this Court, in 
Phelps ». McDonald, and of the final decree, in the 
same case, of the Supreme Court of the District of 
Columbia, or that it be referred to a Master to ascer- 
tain and report those decrees, for such annexation, 
and that thereupon, Mr. Elliott might be at liberty 
to demur to the bill, or complaint. (Rec., ff. 62, 63, 
68, 70, 75-80.) | 


Phelps v. Elliott, 26 Fed. Rep., 881. 


In spite of his own knowledge—in spite of the com- 
pulsion attempted by his adversary—Phelps refused 
to conform his averments to the facts. 
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IV.—The only final decree rendered in favor of 
Phelps, in his controversy with McDonald, was pe- 
cuniary, and for the sum of $58,735.12. ( Ree. f. 
910.) 


History and operation of this decree. 


1. The original bill, filed on September 8, 1874, by 
Phelps v. McDonald, asserted title in the former tu 
the whole of the award, amounting to $197,190, in 
gold. (Ree., ff. 1110, 1113-1117.) 


It prayed, in effect, besides an injunction and gen- 
eral relief, a decree adjudging and declaring that the 
award had been obtained by McDonald, subject to 
the rights of Phelps, as assignee, and for the com- 
pulsory execution by the former unto the latter, of 
such transfers of the award, as, under the rules of 
the Commission, might enable Phelps to make due 
collection of the award. 


(/d., p. 546.) 


An amended bill, filed by Phelps, on October 2, 
1874, set up, that a certain assignment of the award, 
fraudulent, in effect, had been made by McDonald, 
unto one White, and it prayed, as against W hite, 


On) 


such relief as, in the original bill, had been already 
prayed against McDonald. 
(Id... pp. 579-580. ) 


To the bill, as thus amended, a demurrer was filed 
by McDonald and White, on April 21, 1875. (1d. p. 
HOG. ) 


Meanwhile, however, on October 2, 1874, and co- 
temporaneously with the filing by Phelps, of his 
amended bill, one Charles E. Hovey and one William 
P. Dole had commenced, in the Supreme Court of 
the District of Columbia, through McPherson, ‘as 
their solicitor, (Ree., pp. 618-620,) a suit in equity, 
against McDonald and White, to recover a sum of 
money equal to one-fourth of the award, and to en- 
force a lien against the same.* 


2. On February 16, 1875, by a decree passed in 
the suit of Phelps ». McDonald, (a copy of which 
decree was ordered to be filed in the suit of Hovey 
& Dole vo. MeDonald ef a/., and with the consent of 
all of the parties in each suit, one-half of the award 
had been suffered to be received by White, and the 
residue was directed to be paid to George W. Riggs, 


*It was by Phelps himself, acting under a certain stipulation between 
counsel, (Rec., f. 915,) that ‘‘a@ transcript of the record’’ of the suit 
thus brought by Hovey and Dole, was both offered, (Id f. 925,) and 
actually placed, (Id. pp. 541, &c.,) in evidence, in the present contro- 
versy. 
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as Receiver, to be by him held, subject, in effect, to 
the rights as well of the said Hovey & Dole, on the 
one hand, as of Phelps, on the other, as these rights 
might, in the two suits, be further determined, the 
Receiver being instructed to invest, in the interval, 
the money he should collect from the award, either 
in the bonds of the Government, or in 3.65 bonds of 
the District of Columbia. (lId., pp. 595-596, 632- 
633. ) 


3. The Receiver, in the month of February, 1875, 
collected, upon the award, $93,665.25, in coin, and 
converted the same into $107,012.87, in currency, 
wherewith, before the 12th day of March, of the 
same year, he had purchased $152,000 of the regis- 
tered,—and $300 of the coupon—bonds of the Dis- 
trict of Columbia. (Rec., pp. 337, 421-422, 681-682, 
737-738. ) 


4. On June 28, 1875, the bill, as amended, in 
Phelps ». McDonald ef al., was, on the hearing of 
the demurrer, dismissed, and it was, at the same 
time, decreed ‘‘that the Receiver, George W. Riggs, 
appointed in this case, and in Hovey & Dole ov. Me- 
Donald & White, No. 3937, be directed to pay the 
funds belonging to said cause to the said defend- 
ants, McDonald & White, or order, and thereon said 
Receiver shall be discharged.’’ (Ree., p. 599.) 

A like decree, on the same day, was passed in 
Hovey v. McDonald. (Id. p. 653.) 


Of the decree of the Supreme Court of the District 
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of Columbia, in Phelps ». McDonald, there is, as we 
have seen, no other explanation in the bill, or com- 
plaint, filed by Phelps, in the present controversy, 
than is contained in the allegation ‘‘that said Court 
gave judgment against the plaintiff in said cause.” 
(Id. f. 4, end.) 


It is not stated that such ‘‘jundgment against the 
plaintiff in said cause,’’ was a decree dismissing his 
bill, on demurrer. 

A statement that the ‘‘ judgment against the plain- 
tiff’’ was a decree dismissing his bill, om demurrer, 
must have been fatal to the averment, that, on an 
appeal from such decree, ‘Ais Court ‘‘decreed,”’ as 
in the present complaint set forth. 


In compliance with this decree, and under posi- 
tive directions received from the Court, in answer 
to his personal appeal for instruction as to his duty 
in the premises, ( Rec., ff. 444-445, 494, 497, 499, 611- 
612, 636, 646, 790-791, 1243, 1290, 1311-1312,) the Re. 
ceiver, on the day of the date of the decree, assigned 
and delivered, indorsed in blank, (Rec., ff. 606, 614, 
628, 631, 6388, 1293,) all of the registered bonds, and 
delivered all of the coupon bonds,—unto MeDonald, 
who, thereupon, on the same day, sold and delivered 
them, (the registered bonds, thus indorsed,) at their 
fair market value, unto the firm of Riggs & Co. for 
the sum of $108,133, less 32 cents. (1d. ff. 404, 407, 
604-607, 623-624, 626, 1304, ef passim.) 


5. Thedecreein //orey vs. Mc Donald, was reversed, 
on March 4, 1876. (Ree., p. 656.) 


tiem, 
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The decree passed in Phelps vs. McDonald et al., 
on June 28, 1875, was affirmed, on appeal, by the 
General Term of the Supreme Court of the District 
of Columbia, on February 19, 1876, (Rec., p. 600) ; 
Phelps *. McDonald e¢ al., 2 MacArthur, 375,) but 
this decree of affirmance was reversed, in this Court, 
at October Term, 1878, and the cause remanded, for 
further proceedings below. (Rec., p. 615.) 


Phelps ». McDonald, 99 U. S., 298. 


The mandate of this Court was filed in Phelps 2. 
McDonald ef al., in the Court below, on May 12, 
1879. (Rec., f. 793.) 


Between this date and the date of the institution 
of the suit of Phelps ». McDonald ef al., many cir- 
cumstances had combined to affect both the extent 
of the rights and the nature of the remedy, origi- 
nally sought to be enforced by the complainant in 
that suit. 


The pretensions of Phelps to one-half of the award, 
had been voluntarily abandoned, upon the face of 
the record. (Rec. p. 595.) 


His title to the bonds into which the residne of 
the award had been converted, had, indeed, as be- 
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tween himself, on the one hand, and McDonald and 
White, as demurrants, on the other, been held, by 
this Court, to be valid, upon the face of his partic- 
ular bill, as amended, and to require, therefore, the 
decree below to be reversed, and the cause to be re- 
manded for further proceedings. 


But there had been no adjudication in this Court, 
upon the appeal thereto of Phelps, upon any conflict 
of pretension as between himself, on the one hand, 
claiming thewhole of the bonds held by the Receiver, 
and Hovey and Dole, on the other, claiming a sum 
equal to one-fourth of the entire award, and, hence, 
in effect, one-half of those bonds, or their proceeds. 


Nor could any such adjudication have been here 
made, upon that appeal. 


The record, upon the appeal, was limited, for the 
purposes of decision, to the original bill (Rec., p. 
542,) as amended, (Id. pp. 579-580,) (including the 
exhibits,) the demurrer of the defendants and the 
decree sought to be reversed. 


Nowhere in the original bill, as amended, (includ- 
ing the exhibits,) was the claim of the complainants 
in Hovey and Dole ». McDonald, ef a/., mentioned 
or suggested. 


The decree of the Supreme Court of the District, 
dismissing the bill, in Phelps ». McDonald, was based 
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upon the pleadings of, and between, the parties to 
that controversy. 


‘‘The case was decided in that court,’’ says Mr. 
Justice Swayne, ‘“‘upon a demurrer to the bill and 
amended bill of the complainant. The demurrer was 
sustained and the bills were dismissed.’’ (Rec., ff. 
798-799. ) 


Phelps ». McDonald, 99 U. 8., 302. 


The decision of this tribunal rested upon the same 
basis. 

“The complainant,’ observe this court, ‘‘is the 
appellant, and the action of the court below is brought 
before us for review. 

The demurrer admits the facts alleged. The ques- 
tion is only as to their sufficiency to entitle the 
appellant to the relief which he seeks.’’ 

(Rec., p. 799.) 


And this court was careful to limit the effect of 
its opinion, even as between the parties to the record, 
to an opinion upon the questions of law arising on 
the demurrer, in view of the controversy that might 
still be continued upon matters of fact, after answer 
in the court below. 


‘It, is our purpose, in such case,’’ it was declared, 
‘‘to leave both courts unfettered by anything in this 
opinion, and in all respects as free to decide, one 
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way or the other, as if the subject had not been con- 


sidered by either tribunal.’’ 
99 U. S., 306; (Ree., f. 804. ) 


6, The decree of /Ais Court, in Phelps o. McDonald, 
was pronounced on May 5, 1879. (Ree., p. 615.) 


Yet, as early as June 19, 1877, and while the ap- 
peal, in Phelps ». McDonald, was still pending in 
this Court, Hovey and Dole, in their suit against 
McDonaldand White, had obtained from the Supreme 
Court of the District, a decree requiring those de- 
fendants to pay into the Registry of that court, the 
sum of $49, 297.50,of the fund, or the proceeds thereof, 
previously paid to the defendants by the Receiver, 
under the decree passed on June 28, 1875. (Rec., 
pp. 673-674. ) 


And, on April 17, 1878, (Id. pp. 679-680,) there had 
been passed by the Supreme Court of the District, in 
the suit of Hovey v. McDonald, a decree purporting to 
award the complainants therein a pecuniary recovery 
against the defendants, for the sum of $49,297.50, in 
gold,and adjudging the existence of a lien, in favor 
of those complainants, upon the claim of McDonald, 
as awarded by the commission,* and upon the pro- 
ceeds thereof. ! 


*After the pleadings had been perfected, (Rec., pp., 655, 636, 765, ) 
and the proofs closed, (Id. p. 774,) on both sides, and the cause ord- 
ered to be heard, (Id. p. 774,) the answer of McDonald and White, for 
their contempt of the interlocutory order to pay into court the sum 
of $49,297.50, was stricken from the files, a decree pro confesso, for 
the want, thus occasioned, of an answer, entered against them, and 
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7. The fact of the assignment and delivery of the 
bonds by the Receiver to McDonald, on June 28, 
1875, and their sale, thereupon, for the latter, had 
been made matter of record, both in Phelps ». Me- 
Donald and in Hovey v. McDonald, by the Account 
and Report of the Receiver filed in each of those 
suits, on June 27, 1878. (Ree., pp. 421-422, 681-682.) 


On the day when the Receiver had been ordered to 
pay over the fund to MeDonald, it had been made 
known to McPherson, then counsel for Phelps, that, 
on the same day, the securities had been assigned and 
delivered by the Receiver unto McDonald, and by 
the latter in turn sold and delivered to Riggs & Co. 
(Ree. ff. 407-408, 409, 612, 1290, 1305, 1312.) 


On June 5, 1876, Mr. Riggs, in the presence of 
McPherson, ( Ree., fol. 446,) had testified, before a 
certain Committee of the House of Representatives, 
that the former, as Receiver, had delivered the bonds 
to Mc Donald, who had in turn sold them to the firm 
of Riggs & Co. (Id., f. 495.) 


In July, 1878, (Ree., ff. 1201, 1294, 1306,) it had 
fully appeared, by the testimony of witnesses exam- 
ined before the Auditor of the Supreme Court of the 


upon the naked averments of the bill,—and without reference to the ten- 
dency or to the existence of the evidence—the final decree of April 17, 
1878, was pronounced. (Rec., pp. 675 680.) 

The extent of the immunity which, under the Constitution and laws 
of the United States, may be rightfully asserted by the surviving mem- 
bers of the firm of Riggs & Co., from claims founded upon this last 
decree, is yet to be judicially determined by this Court. 
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District, under an order of reference, (made upon ex- 
ceptions filed by the complainants in Hovey v. Mc- 
Donald, to the Account and Report of the Receiver, ) 
that the bonds had been indorsed in blank, by the 
Receiver, previously to his delivery thereof to Mc- 
Donald, (éd., ff. 1293, 1303-1305, 1306,) and that, 
without further endorsement, they had been sold and 
delivered by McDonald to Riggs & Co. 

This testimony had been returned with the Report 
of the Auditor, and made, thereby, matter of record, 
in Hovey v. McDonald, during the month of October, 
1878. (Rec., pp. 682, 727, 789.) 


And when, on May 12, 1879, the mandate of this 
Court, in Phelps +. McDonald, was filed in the Su- 
preme Court of the District, it appeared of record, in 
the latter court, in Hovey v. McDonald, not only 
that the bonds had, nearly four years before, been 
endorsed in blank by the Receiver, and, thus endorsed | 
sold and delivered, by McDonald, to Riggs & Co., 
but that in the case of Hovey v. Dole, pecuniary re- 
covery, in the sum of $49,297.50, had already, more 
than one year before, been awarded against the de- 
fendants therein. 


That full knowledge of these facts is, and was, to 
be imputed unto McPherson, the counsel of Phelps, 
will scarcely be denied. 


And it is manifest, therefore, that, at the time of 
the filing of the mandate, in Phelps 7. McDonald, 
the only remedy that remained, in that case, as 
against McDonald & White, to the plaintiff therein, 
was restitution, or pecuniary recovery, of the pro- 
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ceeds, or of some portion of the proceeds, of the 
bonds. 

Full knowledge, both of this predicament, and of 
the circumstances to which it was due, is also to be 
imputed to McPherson, the counsel of Phelps. 


And it is not too much to suppose, that it was this 
knowledge, which gave form and direction to all the 
proceedings conducted in Phelps v. McDonald, after 
the filing therein of the mandate from above, and led 
to the purely pecuniary decree ultimately pronounced 
in that suit. 


8. On July 16, 1879, the complainant in Phelps ». 
McDonald, suggested to the Supreme Court of the 
District, that the money paid by the Receiver to the 
defendants, in that case, should be restored to the 
custody of the Court, and moved ‘‘for an order direc- 
ting the defendants to repay into the registry of the 
court, the money aforesaid, or the part thereof which 
properly belongs to this case, being the sum of $59,- 
000."? (Ree., p. 425.) 


Upon this motion, and on September 27, 1879, it 
was decreed, that McDonald and White, on or be- 
fore the Ist Tuesday of November thereafter, should 
pay into the registry of the court, the sum of $58,- 
735.12. (d/d., p. 431.) | 


Various proceedings were taken by the complain- 
ant in Phelps ». McDonald ef a/., to have the defend- 
antstherein decreed incontempt of the Supreme Court 
of the District, for their failure to pay into its regis- 
try, the sum last mentioned. (/d., pp. 482-438.) 
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But, on January 17, 1880, the complainant, in 
Phelps ~. McDonald ¢/ al., therein, by leave, after 
motion and notice, filed against the original defend- 
ants, his supplemental bill, ( /d., pp. 439-440, ) setting 
forth: 

The proceedings had in that cause, after the filing 
of his original and amended bills therein, the collec- 
tion made by the Receiver, his investment thereof 
into 3.65 bonds, the sale of the securities, by the ‘ 
Receiver, for the sum of $108,132.68, and his pay- 
ment of that sum to the defendants; 


The institution of the suit of Hovey & Dole v. Me- 
Donald ef al., after the filing of the bill in the suit 
of Phelps v. McDonald ef al., and the requirement 
of the Court, that the defendants pay into the regis- 
try of the court, in the former suit, under the decree 
of June 19, 1877, the sum of $49,297.50,* and, in the 
latter, under the decree of September 27, 1879, (still 
unobeyed,) the sum of $58,735.12; 

And praying, not only all the relief that the com- ° 
plainant had previously prayed, but also ‘‘that the 
said defendants be decreed to pay to the complain- 
ant the sum of’? $108,132.68. (Id. 440.) 


Though, at this time, Phelps was chargeable with 
full notice, that, as early as June 28, 1875, the bonds, 


*No suggestion was made of the decree, in fact, passed in Hovey v. 
Me Donald, on April 17, 1878, whereby the complainants in that suit 
obtained a pecuniary recovery and were adjudged entitled to a lien. 


(Rec., p. 679.) 
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after their endorsement in blank and delivery by 
the Receiver unto McDonald, had been by the latter 
sold and delivered, thus endorsed, to Riggs & Co., 
though it was quite competent—and would have been 
most natural—for Phelps, if imagining, or design- 
ing, any claim, in personam, against that firm, as 
purchasers of the bonds, pendente lite, with actual 
notice, to introduce the members of that firm as par- 
ties defendant to his supplemental bill, (Story Eq. 
Pl., § 156; 1 Dan. Ch. Pr., 281, note 7, 5th Am. ed.); 
though, on April 17, 1878, there had been rendered 
in Hovey v. McDonald, a decree in favor of the com- 
plainants therein, purporting to establish their lien 
upon the whole of the claim of McDonald, as awarded 
by the Commission, and assuming to adjudge them 
a pecuniary recovery against the defendants in that 
suit, for $49,297.50, and though it was obvious, that 
no remedy could be afforded for the specific recovery 
of the bonds, but that the remedy, if any, of Phelps, 
must be confined to relief against the proceeds, or 
for the value, of the bonds, or of some portion thereof, 
the firm of Riggs & Co., were nevertheless, made no 
parties defendant to the supplemental bill. 


On February 18, 1880, about one month after the 
filing of this supplemental bill, the defendants in 
Phelps ». McDonald e¢ al., were therein adjudged in 
contempt,*for disobedience to the order passed in 
that cause on September 27, 1879, requiring those 
defendants to replace in the registry of the court, 
the sum of $58,735.12. (Rec. p. 470.) 
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After attachments issued-——but returned non sunt, 
(Id. p. 473,)--upon this decree, thus adjudicating 
the defendants in contempt, and on April 3, 1880, 
the original, amended and supplemental bills, in 
Phelps v. McDonald, were all ordered to be taken 
pro confessis. (Id. f. 909.) 


On July 8, 1880, Phelps ». McDonald came on to 
be finally heard upon these several bills, thus ordered 
to be taken for confessed, and the case ‘‘being ar- 
gued by counsel for complainant,’’ it was decreed, 
in effect, that the defendants, in that cause, pay to 
Phelps ‘‘the sum of”? $858,735.12, with interest from 
June 28, 1875, besides costs, and that execution 
should issue accordingly. (ld. f. 910.) 


Execution for the sum of money, with interest 
and costs, awarded by this decree, was, in fact, issued 
on April 21, 1881, but, on the 20th of June thereafter, 
returned nulla bona. (Id. f. 912.) 


- 9. This resumé of the proceedings had in the Su-' 
preme Court of the District, subsequent to the filing 
therein of the mandate of this court in the case of 
Phelps ». McDonald, show, 
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That Hovey & Dole, in their suit against McDon- 
ald & White, had, on June 19, 1877, procured a de- 
cree of restitution, requiring those defendants to re- 
pay into the registry of the Supreme Court of the 
District of Columbia, the sum 6f $49,297.50, and, on 
April 17, 1878, a decree, in fact, against the defend- 
ants in that suit, for the payment unto the complain- 
ants therein, of the like sum of money. 


That this sum was neither 4 of $93,665.25, the 
amount of coin collected by the Receiver, nor 4 of 
$107,012.87, the amount of currency into which the 
coin was converted, neither 4 of the $152,300 of 3.65 
bonds into which such currency was invested, nor + 
of $108,133, the price, less 32 cents, at which such 
bonds had been purchased of McDonald by the firm 


of Riggs & Co. 


That Phelps, with full Knowledge, (throngh his 
counsel, at least,) both of the sale of the bonds, un- 
der blank indorsements from the Receiver, by Mc- 
Donald unto Riggs & Co., and of the decree made in 
Hovey & Dole ». McDonald, ef a/., requiring the 
defendants therein to repay into the registry of the 
Supreme Court of the District, the sum of $49,297.50, 
obtained, nevertheless, in that court, on September 
97, 1879, in the suit of Phelps >. McDonald, a decree 
requiring the defendants therein, to pay into the 
registry of the same court, the sum of $58,735.12, and, 
on February 18, 1880, a decree adjudging those de- 
fendants to be in contempt, for their omission to 
make such latter payment. 
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That, by virtue of the two decrees for restitution 
and repayment, passed in Hovey & Dole vo. McDon- 
ald ef al., and Phelps «. MeDonald et al., the whole 
sum of $108,132.68 (3108,133.00, less 32 cents), re- 
ceived by MeDonald, for the bonds, on his sale 
thereof to Riggs & Co., had, (except as to $100.06), 
been ordered to be restored to the registry of the 


local court. 


That before any decree of restitution was awarded 
in Phelps o. MeDonald, adecree, finalin form had been 
entered in Llovey ». McDonald, for the recovery by 
the complainants, against the defendants, therein, 
of the sum of $49.207.50. (Rec., f. 1240.) 


That, though, in the supplemental bill, filed on the 
17th day of January, 1880, in Phelps «. Me Donald (Id. 
p. 439-440,) the complainant therein had prayed, be- 
sides otlier particular as well as general relief, a pe- 
cuniary decree against the defendants, for fie whole 
of the sum of $108,132,68, received by MeDonald for 
the bonds, on his sale thereof to Riggs & Co., yet, 
when, on July 8, 1880, that cause came on to be 
finally heard, on the original bill therein, as amended, 
as Wellason thesupplemental bill, all previously taken 
for confessed,—and had been argued by counsel for 
Phelps, it was on July 8, 1880, (Id. f. 910,) ordered, ad- 
judged and decreed, by the local court, not that the 
complainant in that cause recover against the defen- 
dants ‘he whole of the sum of $108,182.68, received 
by ‘McDonald for the bonds, on his Sale thereof to 
Riggs & Co., but that he recover against those de- 
fendants, (besides interest and costs), only the sum 
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of $58,735.12, which latter sum, as we have seen, 
less $100.06, was the balance remaining of the for. 
mer, after deducting therefrom the amount decreed 
to be paid, first into the registry of the local court, 
and, afterwards, to the complainants, in Hovey v. 
McDonald. , 


lO. The decree of this Court, in Phelps v. McDon- 
ald, as to the fund which had been collected by the 
Receiver, was an adjudication merely that that fund, 
upon the case presented by the demurrer, belonged 
unto Phelps, as between himself, on the one hand, 
and McDonald and White, on the other. 


And the cause was, in effect, remanded to the court 
below, with directions for further proceedings there- 
in, in conformity with this adjudication, and the 
opinion sustaining it. 


It was competent, therefore, for the court below, 
in its proceedings subsequent to the mandate, to 
freely determine the conflicting pretensions, between 
‘Phelps, on the one hand, claiming the proceeds of 
all of the bonds, and Hovey and Dole, on the other, 
claiming a part of their proceeds, if, in the course of 
such proceedings, these conflicting presentions should 
properly arise for adjudication 


And the court below, for the convenient settle- 
ment of those pretensions, might, nporn its own mo- 
tion. have directed, if necessary, the two suits to be 
consolidated, or heard together, or that the complain- 
ant, or complainants, in either, be made party, or 
parties, defendant, in the other. 
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But this necessity had been already obviated by 
the act of the parties. 


By the decree passed on the 16th day of February 
1875, in Phelps ». McDonald, with the consent as 
well of all the parties to that suit, as of all the par- 
ties to the suit of Hovey & Dole ». McDonald ef al., 
it had been provided, that the Receiver should hold 
that portion of the award to be by him collected, 
‘subject to the claims, liens and rights of the said 
Charles E. Hovey and William P. Dole, and of the 
plaintiff in this cause, to be determined by the 
further decree of this court in this cause and in the 
causeof said Hovey & Dole, hereinbefore mentioned,’’ 
‘and that a copy of this decree be filed in the last- 
mentioned cause.’ (Rec. pp. 595-596, 682-633. ) 


It is, indeed, averred, in effect, in the complaint, 
or bill, filed by Phelps, in the cause now under arg- 
ument, that it was the direction of the local court, 
in Phelps ». McDonald, that the fund, when invested, 
should be held by the Receiver, ‘‘subject to plain- 
tiff’s claim and rights.”’ (Ree., f. 4.) 


But the want of accuracy in this averment, is 
showing from the citation just made, of the language 
actually employed in the decree passed in Phelps 2. 
McDonald, on February 16, 1875. 


In the amended answer filed by Mr. Elliott, in the 
cause under argument, it is set up, affirmatively, 
that Mr. Riggs had been appointed Receiver, not 
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only in Phelps ». McDonald, but in the suit also of 
Hovey & Dole +. McDonald- (Rece., ff. 31-32.) 


As between Phelps, on the one hand, and Hovey 
and Dole, on the other, the fund was placed, by the 
decree of February 16, 1875, beyond the exclusive 
pretensions of either, in the separate suits brought 
against the common defendants. 


The disposition of the fund, as between the rival 
complainants, was made to depend upon their rights, 
inter sese, as those righls should be ascertained by a 
judicial investigation and determination, in the two 
proceedings. 


This decree, whether it be viewed as consolidating, 
in effect, the two causes, or as merely rendering the 
complainant, or complainants, in each suit, party, or 
parties, defendant, in the other, must be considered 
as attended with like consequences. 


The legal effect, as. well as the obvious purpose, 
of that decree, as between Phelps, on the one hand, 
and Hovey & Dole, on the other, was to require, and 
to facilitate, the adjustment of their conflicting pre- 
tensions, without any formal amendment of the 
pleadings, in either of the suits. 


Phelps, as against the claim asserted by the com- 
plainants in Hovey & Dole 7. McDonald e¢ al., and 
Hovey & Dole, as against that advanced by the com- 
plainant in Phelps 7. McDonald, might, after the 
passage of this decree, appear, defend, examine and 
cross-examine witnesses, and after appearance, pros- 
ecute an appeal. 
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And any finai decree, in favor of the party, or 
parties, complainant, in the one suit, as between 
such party, or parties, and the party, or parties, com- 
plainant, in the other suit, would constitute a bar. 


Corcoran 7. The Chesapeake and Ohio Canal 
10., 94 U. S., 744. 

Louis +. Brown Township, 109 U. 8., 167. 

1 Greenl. Ev., § 523. 


Though, in his supplemental bill, Phelps set forth 
the decree that had been made in Hovey & Dole v. 
McDonald e¢ al., for restitution to the registry of the 
court of the sum of $47,297.50, yet, at the same time, 
he expressly prayed for a decree in his own favor, 
against the defendants. for the sum of $108,132.68, 
the entire amount received by MeDonald, on his 
sale of the bonds. (Rec., f. 828.) 


The refusal of the local court, upon the final 
hearing, to grant this prayer, and its decree that 
Phelps should recover against McDonald & White, 
merely the sum of $58,735.12, can be explained, only 
upon the theory, that, upon such hearing, it was 
intended to be adjudged, either with, or without, 
the consent of Phelps, that, as between himself and 
Hovey & Dole, the latter were entitled to the residue, 
(less a trifling sum.) of the money received by Mc- 
Donald, on the sale of the bonds to Riggs & Co. 


The original claim of Hovey & Dole, was for a sum 
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equal to ‘‘one-fourth 
pp. 619 lop, 640 bot.) 


of the entire award. (Ree. 


And of the moicty of the award collected by the 
Receiver, and by him invested in 3.65 bonds, Hovey 
& Dole, thus claimed one half. 


Their claim to one-half of $108,132.68, the amount ° 
received by McConald for the sale of the bonds, 
would represent the sum of $54,066.34. 


Yet, as we have seen, Hovey & Dole procured a 
decree purporting to be for payment to them, by Mc- 
Donald & White, of the sum of $49,297.50, only, and 
left unpursued, $4,768.84 of their claim. (Rec., f. 
1241.) 


And when it is considered, that the final decree 
passed, after argument on his behalf, in favor of 
Phelps, was for the sum of $58,735.12, only; that 
this sum was less, by $100.06 only, than what re- 
mained of $108,132.68, (the price received by Mce- 
Donald for the bonds,) after deducting from such 
price, the sum of $49,297.50, purported to be de- 
creed to be paid unto the complainants in the suit of 


Lit) 


Hovey & Dole,—and that in this limited decree in 
his favor, Pheips has completely acquiesced,—1it ts 
not too much to suppose, Thal the latte! decree, 7¢ 
ecerved. al Ae hime tl @as rendered, fhe consent. vii 
tac, nol oniy of Hover & Liole, ov the one hand, but 
o7 PAL pS. on lhe ofher. ait fra’ suer consent was 
Wie HaEE EF ecugiitse Unt CUOt ftrn Fifer efi ec/ oy a 


forme: deere vendered agains! (he common defent- 


; e Ba 4 
“ils. 4&7 “eor of Lloverv Wie L4A0tt 
‘a 
Mioe tones Gecree 0 die 61ech | 6COUPL, Was Tren 
dered on duly &, Last 
And tor Lhe correction vu erro? | an -| vila 
decree, Plelos was clothed. as o regeul, WLiDh & peal 


wud waciet Lele rerdiierci \ 


Where any decree. or mandate, of this Court, is 
SPryehovisy exp + Li tec UPLiaer perce lings. Li 
thie ‘ 7. a \" hee ree Teg} tee’ ita lL SOlie Case 

™ + aM é \' 


111 


And, in general, to a further appeal. 


Martin ». Hunter’s Lessee. 1 Whert.. 354. 
Perkins 7. Fourniqnet, 14 How. (U. 8.), 330. 
R. R. Co. ~. Sonter, 2 Wall... 440. 


To neither of these remedies, is it pretended that 
Phelps has resorted, or been, at any time, inclined 
To resort. 7 

From the final decree passed by the local court, 
on July 8, 1880, no appeal, so far as the record dis 
closes, had been taken, down to the present day. 


Apneats from the Supreme Court of fhe Districf of 


Columbia to this Court, were made snubjeet, by Rev. 
Stat. | oS... see. TOD, and the Act Cong. Feb. 25, 1870, 
sec. + (20 Stat., 320), to the regniations provided by 
law, in respect to appeals from the Clreni? Courts. 


The limitation prescribed by the Rev. Stat. U. S., 
sec. 100s, for any appeal, from a Cirenit Conrt, 1s 
thatof two years from the entry of the decree 


And the same limitation governs an appeal from 
the Supreme Court of the Distric: ’ Columbia. to 


the Supreme Court of the United State: 
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— V4 of where lines from these meet, 
A, C6. Frank, B 4 and G 4. Pock, D 56, 6. 
yh 4. | Samer + mya ry Fos. & Depot. 
' ‘ranklin ave., C . . 
Adrian, B 8, 9. | Frazier, EB 4. Perrysburg Road. 
Air Line ave. G3 Frederick, C 5. Peru, B 4. 
Albany, C 8 French, F 7. Phillips ave., B 4 
Albviea, D 2, 8. Front, EF 6. Pickins, G 4 
Alcorn, E 8. | Fulton, D 4. Pine, D 6. 
Alden, D 9. | Funk, @ 9. Platt, E F 6. 
SEn see Cain ove /G,Cc7 Pleasant, E 8, 9 
Alta, B 8. Galena, D 7. Plymouth, F 7 
Alva, B 4. Gardner, E 6, 7. Pontiac, C & 
Ambia, C4 | George, D 5. Poplar, G 8. 
Amelia, E 4 | Germania, E 2 and E32, 4.| Popular, E 8. 
Andrews, H 6. | Gibbons, G 2. Port Clinton turnpike, EB 7. 
Antwerp, G 4. Heason, C 7. Post, C 8. 
Arthur, F 9 Glendale, C 5. Prairie ave., A 5. 
D 7. Glenwood ave., D 4. Pratt, D 9. 
Ash ave., D 5. Gordon, G 8. Pratt, F 8. 
Auburn, E 9. Gorrill, F 8. Prescott, 
Auburn ave., C D 3 Gradolph ave., B 5. Price, G 8. 
Austin, C: Grand, E 9. Princeton ave., C 8 
B, C6. Grand, B 8. Priscilla, 
Baden, G 4. Grand ave., D 8. Prospect ave., D 8. 
Baker, D 6. QGrnaaser, : P rospect ave., E 9. 
Baker, G 6. Griffin, G 3 Prouty ave., @ 8. 
Bakewell, D 8. Grossbeck, E 4. Putnam, D 5. 
Balfe, G 4. Grove, C 5 and D 4. iucy, D 8. 
Bancroft, see E Bancroft,; Gulaver, A 3 uincy, E 9. 
also W Bancroft, D 3,4} Hamilton, F 4. ave., F 2, 8, 4,5 
5, 6. Harris, D 9. Ralph, G 2. 
Bank, G 9. Harrison, F 4. Ravensburg ave., 866 Up 
Banks, G 4. Harvard, E 9. ton ave. 
Barker, E F 7,8 Haskins, C 6. Raymer, F 7 
Barrett, E 8. Hausman, C 5 Reed, E 8. 
Bartlett, E 4. Havre, G 4. River, G 4. 
Basactt. C 8. Hawley, G 8. Robinwood ave., D 4. 
Batavia, D 4. Hawthorne, E 2. Rogers, G 7. 
Baxter, D 8. Hayden, F 9. Ruseell, C 6 
Beacon, D 5 Hazel, C D 9. 8. S. ave., B 4 
Bedortha ave., D 9 Hedd Road, C D 9. Sackett, B 8 
Beech, E 5 Helvetia, D 9 St. Clair, E 5 
Beecham, G 8 Henrietta, F 5. St. John, C 6 
Bell ave., E 8 Hess, G 9. St. Phillip, O 4 
Berlin ave., F F 9 Heston, E 8. Sandusky, O 8 
, G7. Hewey, D 5. ave., E 9 
Bertha, D 9. Hickory, F 8. Sargent, F 2 
Bigelow, C 3 Hicks, E 2, 4. Sciota, O 7. 
Bishop, D 8. Hiett ave., G 38. Scott, D 5. 
Bismarck, F 4. | High, G 4. - wee dnee” D 2. 
Blanchard, B 4, 5. | Hill ave., F 1. Scottwood ave., D 4 
Blecker, F 9 Hoag, F 8. Seabury, D 
Bloomfield, G 5 Hoffman, A 7. Seamen, BE 8,:9. 
Blucher, F 8 Homer, D 4. Second, . 
Blum, F 3 Horace, D 5. Seek, C 7 
Bond, G 9 Horton, D 4. Segur ave., G 4. 
Boos ave.. G 8 Howland ave., F 8 Seneca, D 6 
Boston, ( 4 Hudson, B 5. Seventeenth, E 5 
Boyd. G 8 Hudson, C 8. Shaw ave., D 4. 
Brand, G 8 Humboldt, F 4. hepard, D 6. 
Brewster, F 8 Hunt, F 2 and F 5. Shepler, E 8. 
Bridge, E 5. Hurd, F 8. Shepler, G 4. 
Bridge, F 6. | Huron, E 5. Sherman, 
Br wey G4 | Idaho, F 7. Short, F 5. 

,B7. Illinois, E 5. Sibley ave., A 5 
Bronson, C 6. Indiana ave., EB Sixteenth, E 5. 
Bronson ave., C 5 Infirmary Road, G 2, 8. Sixth, F 6. 
Brown, G 7. Iron, C ¥. ixth ave., A 8 
Brown ave, F 2. Irving, D 4. Smith, E 5. 
Brown Road, H 6. Jacobi, G 9. South, G 4 
Buck, C 7. James, C 9. South Bri F,G7 


Buckeye, D 7 
suckingham, F 8. 
Budd, } 3. 
Buffalo, 1) 7. 


C, 

©. 8. ave., B 4. 
Cambridge ave., C 4. 
Campbell F 8. 
Canal, F 4. 

Canal ave., G 4. 


Jefferson, E.5. 
Jerome, D 5. 
Jervis, G 5. 

John, E 5 and G 6. 
woseph, C 8 


Kaiser, G 9. 
Kalamazoo, C 7. 
Karl, G 9. 
a. D bs - E 8. 
napp, . 
Knower, G'4. 
us, F 5 


Kraus, . 
Canton ave.,form’ly Allen, pe. D 6. 
a 


D E, 5. 
Carlon, E 7. 
Carl, see Karl. 
Carlton, D 8. 
Carrol, G 5. 
Case, C 9. 
Catawba, E 4. 
Cedar, D 6. 
Central ave., C 4. 
Centre, F 4 
Champlain, D 6. 
Charles, C 9. 
Chase, C 8. 
Cherry, C 5. 
Cherry, F 6. 
Chestnut, D 6. 
Chicago, C 7. 
Church, F 6. 
Cincinnati, C 7. 
Clarence, B 8. 
Clark, lk 4 
ar ¥ ; i 6. 
Jayton, F 5. 
Cleveland. C 8. 
Clifton, C 3. 
Clinton, E 2. 
Clyde, E 8. 
Coburn, E 9. 
Colburn, G 4. 
Colfax, D 4 
Collingwood ave., D 4 
Colton, G 8. 
Columbia, D 4. 
Columbus, C 8. 
Comstock ave., C 5. 
Cone, D 2 
Congress, G 4. 
Cooper, see Kuper. 
Corbusier ave., D 3. 
Cornelia, E 4. 
Cottage ave., C 5. 
Court, D 3 


, . 
Crescent, G 6 
Crittenden ave., G 4. 
Curtis, G 3, 4 

Curve, C 4, 5. 

Cushing, F 5. 

D, C 6, 7. 

Dakin ave., see Waite ave 
Daniels, G 3 

Dawson, G 6 

Delaware ave, ( 2 
Detroit, B &. 

Detroit ave. = ! 


East Bancroft, D5 
Kast Broadway, ! 
Kast University, | 
Edwin, E 9. 
Eighteenth, £ 5 
Eleventh, E 5. 


Elizabeth, I 4. 


Empire, D 5 
Brie, © 8 and £5 
Kuchid ave, D 3 
Evans, £2 
Kverett, C 5 
Ewing, KF 4 

, CY, 
Factory, & 4 
Faraday, F 2. 
Fassett, G 6, 7 


gmap, °8 


Lavinia, B 4. 


Lenk, F 4. 
Leonard, F 6. 


Lewis ave., A 4. 
Licking, E 7. 
Lincoln, E 4. 
Linden, G 4. 
Locust, C D, 5, 6. 
Logan, F 5. 
Longfellow, D 9. 
Lorain, G 3. 
Lorle, D 3. 
Losee, F 9. 
Lucas, F 5. 


Lynn, D 6. 


ne mong 9. 
Machen, D 4. 
Mackina, B 8. 
Macomber, D 2. 
Maddocks, I 4. 
Madison, E 5. 
Magnolia ave., D 6. 
Maiden Lane, C 9. 


Marston, C 9. 
Marston ave., B 5. 
_ Maumee ave., G 4. 
| Mayflower, D 9. 

| Mechanic, E 9. 

| Miami, G 7. 
Michigan, D 6. 


| Michigan ave., B 8, 9. 


| Middle, G 5. 
| Milburn ave., D 2. 
| Millard ave., C 9. 
| Miller, F G 3. 
| Missouri, E 2, 4. 
| Monroe, B 9. 
Monroe, D 4. 
| Moore, C6 and D5 
Morris, F 5. 
' Morton, G 5. 
Mott, F 2. 
Mulberry, D 6. 
Nasby, F 7. 
Nuvarre ave., @ 6. 
Nebraska ave., F 2. 
Nessie, C 4. 
Nettie, E 5. 
| Nevada, F 6. 
| Newbury, G 3. 
| Newton, F 5. 


New York ave., BC 8. 


' Niagara, D 7. 
| Niles, C 9. 
Nineteenth, E 4 
Noble, D5 
Norma, I 4 
North, D 5. 
Norton, C 6 
Notre Dame, C 4 
Oak, C 10. 
Oak, E5 
( da} k 6 
on 
1. 


tdH10 a 


Junction ave., F 2, 3. 


yette, EF, 4, 5. 


Lawrence ave., D 3. 
Lee, C 9, 10, and G 5. 


Lexington ave., C 3. 


cOCtoud ave., E 9. 


A et tt —— 


a 


8. St. Clair, F 6. 
South , G6. 
Sparrow Lane, G 6. 


Stickney ave., D 7. 
Stillman, G 7. 
Stocking ave., G 4. 
Streicher, C 5. 


Summit, E 6. 


y 
Sylvania ave., A 2. 
ecumseh, B 8. 
Tecumseh, F 4. 
Tenth, E 6. 
Thayer, G 4. 
Third, F 6. 
Third ave., A 8. 
Third ave., C 8. 
Thirteenth, E 5. 


Lumber District, G H 5, 6.| Tilden, B 8. 


‘Titus, C 9. 
Traynor, B 8. 
Tredwell, C D 9. 
Tremont, E 9. 
Trent, B4 
Trenton ave., C 8 


Twentieth, E 4. 

Twenty-first, EB 4 

Twenty-second, E 4. 

Twenty-third, E 4. 
F 6 


University, Go. 
University Place, F 1. 
Upton ave., A, B, C, D 2, 


Vinton, F 4. 
Virginia, D 8, 4 
WwW F 5 


Waite, G 8. 

| Waite ave., D 8. 

| Wakeman, DE 5. 

| Walbridge ave., G 4. 


Walnut, D 6. 
Warren, D, E 5. 


Wasaon, G4. 


Weaver, C 8. 

Weber, C 5. 

Webster, C 4. 

Welker, G 9. 

eneeen. F 8. 

Wells, D 4. 

| Wendall, G 2. 

_ West Bancroft, D 1, 2, 8, 
| 4,5 


 Weat Broadway, G 8. 
Western ave., G 8. 
Wheeler, E 4. 
Wheeler, F 8. 
White, F 7. 

W hiting ave., G 2. 
Whitney ave., D 8. 

W bittlesey ave., EB 9. 
Wilkin, G 6. 

| Willard, F 7. 

| Williams, F 5. 

| Williams, G 6 

Willis, A § 

Wilmot, G 6. 

| Wilson, D 4. 

| Winter, E 9. 
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one is more or less productive of Petroleum and Gas. The principal fields, as at present 
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developed, are included within entire and broken boundaries. 
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